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following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,’’ which come at the end of the group and are arranged infer se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. ‘The terms used in classi- 
fying the annotating cases are as follows :— 


‘* APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new sect of facts and circum- 
stances in the annotating case. 


‘* APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has bcen considered to be good law in the annotating case where the latter is 
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** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
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careful consideration to the annotated case. 


** DISTINGUISHED ” (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (cither on the facts or in law) 
between it and the annotated case is pointed ovt. 


‘* DOUBTED ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 


*“* EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 


** EXTENDED ’”’ (Extd.).—-Compare ‘f APPLIED,” swpra. 


*“* FOLLOWED ”’ (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cascs. 


‘““ Nor FoLLoweEnp ”’ (N.F.).—Compare ‘‘ FOLLOWED,”’ supra, to which it is the adverse. 

** OVERRULED ” (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


* REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and wher: there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 


“‘ MENTIONED ” (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Sect. 1.—IN GENERAL. 


1. Whether relationship created- Question of 
fact.|— In an action for damage done through 
negligent driving of a carriage & horses let to hire 
& driven by the servants of the owner, it is a 
question for the jury whcther the servants were 
acting as the servants of the person hiring, or of 
the owner.— BRADY v. GILES (1835), 1 Mood. & R. 
494, N. P. 


Annotations :-—Consd. Jones v. Scullard, [1898] 2 Q. B. 565. 
Refd. Dewar v. Tasker (1906), 95 L. T. 87. 


2. -]—A director of a limited co., 
who is also employed as a servant to collect moneys 
for them, is liable to be convicted of embezzle- 
ment as a “clerk or servant ’”’ of the co. under 
Larceny Act, 1861 (c. 96), 8. 68.—R. v. STUART, 
[1894] 1 Q. B. 310; 63 L. J. M. C. 63; 70 L. T. 
44; 58 J.P.299; 42W.R. 303; 1OT. L. R. 166; 
38 Sol. Jo. 131; 17 Cox, C. C. 723; 10 R. 124, 
Cc. C. R. 

Annotation :—Reld. Moriarty v. Regent’s Garage & Engincer- 

ing Co., [1921] 1. K. B. 423. 

3. —— Particular direction as to pasticular 








PART I. SECT. 1. 


(1890), 7 Man. L. It. 


1 il. 
, 1 i. Whether relationship_created— | (1906), 
an of fact.}\—HEsp v. LAWRENCE | 793.—CAN. 


13.0. L. it. 59; 


Relationship. 


matter.]—On the trial, in an action for assault, 
plitf. proved that he was present in the gallery of 
a large hall where there was a meeting convened 
by members of an assocn., & that deft. acted as 
chairman. There was an interruption in_ the 
gallery near to the place where pltf. was standing, 
upon which deft. said, ‘‘ I shall be obliged to bring 
those men to the front who are making the dis- 
turbance. Bring those men to the front.’’ PItf. 
was making no disturbance, but according to his 
statement he was seized by a man with a white 
ribbon in his coat & two policemen, & dragged 
over some benches to the front part of the gallery, 
& thereby injured. There was nothing to show 
the position or duty of those who seized him, 
or whether any instructions as to keeping order 
had been given them by deft., before th> act 
complained of :—Held: there was no evidence 
to go to the jury of any liability on the part of 
deft., as there was not the ordinary relation of 
master & servant between him & those who 
assaulted pltf.; but only a particular direction 


as to a particular matter, & the words used by 
a ica Pa R oo 6) Nv, STAN: 
KUTY v. OR D KE . (B. 0. 
8 Q. Ww. te D. L. R. 465; [1924] 3 W. ty: R. 4813 
| 34 B.C. R. 257.—CAN. 


c 2 


20 
Sect. 1.—In general. Sect. 2: Sub-sect. 1, A. (a).] 


deft. did not authorise the officers to act upon their 
judgment as to who were the persons making the 
disturbance.—LucaAs v. MASON (1875), L. R. 10 
Exch. 251; 44 L. J. Ex. 145; 33 L. T. 13; 39 
J.P. 663; 23 W. R. 924. 
2 Person employed to exercise skill.|— 

Simmons v. HEATH LAUNDRY Co., No. 15, post. 

5. Control of mode of doing work.}— RutH 
v. SURREY ComMMERCIAL Dock Co. (1891), 8 
T. L. R. 116, C. A. 


Annotation :—Refd. Marrow v. Flimby & 
Coal & Fire Brick Co., (189&] 2 Q. B. 588 


6. Relationship may exist at will.|—-The son of 
a man who kept an office & held various appoint- 
ments, amongst which was that of clerk to a local 
board, which son living at home assisted his father 
in his office, conducting the business of the board, 
but without being paid any salary, may be con- 
victed of embezzling moneys received by him on 
business of the local board as the clerk or servant, 
or as being employed in the capacity of a clerk or 
servant of his father, & the moneys may be alleged 
in the indictment to be the moneys of the father. 

The relationship of an employer & epee 
may exist at will & need not necessarily be for 
a greater length of time (COCKBURN, C.J.).— 
R, v. FoULKES (1875), L. R. 2 C. C. R. 1505 44 
L. J.M. C. 65; 32 L. T. 407; 39 J. P. 5013; 23 
W. R. 6963; 13 Cox, C. C. 68, C C.R. 

7. Personal performance o1 work — Whether 
conclusive as to relation. |— UNDERWOOD v. PERRY 
& Son, Lrp., No. 8, post. 

Servants of carriers.}—See CARRIERS, Vol. VIII., 
pp. 53, 54, 56, Nos. 352-355, 370. 

Servants within Larceny Acts.}— See CRIMINAL 
Law, Vol. XV., pp. 921 et seq. 

Servants within Bankruptcy Acts.|}— See BanK- 
RUPTCY, Vol. IV., pp. 475-477, Nos. 4289-4314. 

Servants for the purposes of winding up under 
Companies Acts.]|—See COMPANIES, Vol. X., pp. 
945, 046, Nos. 6474-0477. 








Broughton Moor 


Sect. 2.—FACTORS GOVERNING 

RELATIONSHIP. 

SUB-SECT. ].—EXERCISE OF CONTROL OVER 

SERVANT. 
A. By Immediate Employer. 

(a) In General. 

8. Meaning of control.]--(1) A workman was 

engaged by a firm to break up old metal by means 


5 i. —— Control of mode of doing 
work.J—FLETCHER MOORE v. IRISH 
Poona Comus., [1916] 2 I. R. 

9 n.-—. e 


5 il. —.J—A_ well-sinker 
entered into an agreement to sink a 
well, The evidence showed that all the 
tackle used by the weoll-sinker was 
supplicd by himself, & that ho was not, 
in the course of the work, subject to 
any control :—Held: the man was 
wor under no contract of service. 


v. EDINBU 





6 iv. ———, 











their treatment of the patients no 
contract of service existed between 
them.—ScoTrisHy INSURANCE COMRS. 
RGH ROyYaL INFIRMARY, 


}+-Lay missionaries, 
who hold no ccclesiastical status, & 
are appointed by, & subject to the 
control of, a minister or a kirk-session 
or a committee, are employed 
within National Insurance 

SCOTTISH INSURANCE COMRS 


MASTER AND SERVANT. 


of blasting. He had no regular hours of work ; 
his time of arrival depended on the kind of morning 
& the work to be done; he could leave when he 
liked ; he pleased himself & did not go to work 
every day as there was not always work. Having 
suffered an injury while at work, which resulted 
in total incapacity, he made an application for 
compensation, & the county ct. judge found that 
he was a “ workman ’”’ within Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 13, on the ground 
that as the contract was, on the facts of the case, 
one in which it was impossible for him to delegate 
the work, it was a contract of service :—Held: 
whether there was power to delegate the work or 
not was not the correct test; the case must go 
back for a rehearing for the county ct. judge to 
consider more fully the question of control of the 
work & workman by the alleged employers. 

By control I do not mean the actual control that 
in practice was exercised every day, because with 
a skilled workman the employer or the foreman is 
not always exercising control as to how to do his 
work. It is not necessary that it should be so, 
because he knows how to do it; but the question 
whether there is in the background, in the last 
resort, the power of control over, not only what the 
man has to do, but how he has to do it, is of great 
importance indeed. Jt is not necessary to say 
that you could not have a contract of service with- 
out this control, but if there was not that power 
of control as to the way in which the work is to be 
done in details, it would be very hard to establish 
a contract of master & servant (LORD STERN- 
DALE, M.R.). 

(2) The question of whether the man must. do 
the work himself is not conclusive as to whether 
he is a servant or not (LORD STERNDALE, M.I.).— 
UNDERWOOD v. PERRY & SON, Lip. (1922), 15 
B. W. ©. C. 181, C. A.3; subsequent proceedings, 
15 B. W. C. C. 257, C. A. 

9. Obligation on servant to obey orders.]— 
The mate of a vessel hired by the master, who was 
also one of the owners, at certain wages, is a servant 
within 6 Geo. 4, c. 16, s. 48, & is consequently 
entitled to six months’ wages upon the bkpcy. of 
the master of the vessel. 

I do not know of any actual case of a scaman 
being held to be a servant within the meaning of 
the Act of Parliament; but as he is hired to render 
his services for certain wages, & is bound to obey 
the orders of thc master of the vessel who hired 
him, 1 think he is as much a servant as the clerk 
or shopman of any merchant or tradesman (SIR 
JOHN CrRoss).—Re Hupson, La p. UWOMBoRG 

to specification. 
eld: thi 


B. accepted = this 
offor :—. : 8 was a contract 
whereby A. was not bound to do any 
of the work personally but might get 
it done by deputy; therefore he was 
not an employee.— McELROY v. AUS- 
TRALIAN FORGE & ENGINEERING CO., 
PROPRIETARY, LTbD. (1899), 24 V. L. R. 
953.—AUS, e 

a. Hospital commissioners & physi- 
cians.J— The relation of maater & 
servant exists between the comrs. of tho 
hospital & the physicians & nurses 


ersons 
et, 1911.— 
. v. CHURCH 


—HUGHES v. QUINN (1917), 52 I. L. I. | OF SCOTLAND, [1914] 8. C. 16.—SCOT. , 
21; 11 B. WU C. 420-4 ‘ . By Jacngine etc., employed by them in the hospital. 
a sald: peronn | PapeEFolaton tip Where SP ge | CBonaigon . Br, Jams Chm 
— j— : TSOLS . L BLIO : 
appointed to act in an infirmary (a) as roiling the work which his employee N. B. R. 279,—CAN, aay 


resident. physicians & resident surgeons; | 18 doing & of 


(>) as non-resident house physicians 
non-resident house surgeons, & clinical 
assistants; & (c) as supervisors of the 
administration of anssthetics, were 
not persons employed within National 


directi 
as to the manner in w 
to be done, the employee is usually 
cae oe ee ep SCHILLER 
4 LUMB : 

T. H. 210.—8, APO sO” 2908) 


such employee 


ch the work is | PART I, SECT, 2, haart 1— 
a 


8i. Meaning of control.)—Held: 
M. was to be subject to tho control & 
direction of his employer in respoct to 


Insurance Act, 1911, in respect that, 71. Personal of k | th in which 
as the managers of the infirmary had | —Whed} performance of wor e manner in whic © work was to 
no control over the manner in which | A with no tle cota work centr pad eo Ato Soran teeny 


these members of the staff carried out 


for B. to paint some trucks according 


St. JOHN, [19265 ] 
3 D. L. R. 815.—CAN. 


Part ].—THE 


‘ (1842), 2 Mont. D. & De G. 642; 41. J. Bey. 24 

; 6 Jur. 898. 

‘10. 
ee 15, post. 





.|—Simmons v. HEaTH LAUNDRY Co., 


.]— There is no better working rule 





for the purpose of determining such a question 
[the relationship of master & servant] that whether 
the alleged servant is under the orders of & 
bound to obey the alleged master; if he is then 
the ge ara of master & servant cxists 
(Avory, J.).—HILn v. Beckett, [1915] 1 K. B. 
578; 841.7. K. B. 458; 112 L. T. 505; 79 J. P. 
190; 13 L. G. R. 530, D. U, 
12. Power of employer to direct manner of 
work -—Tugs under direction of harbour-master. |-— 
CUTHBERTSON v. PARSONS, No. 40, post. 
13. -—— Employment ‘tor apetial purpose. |— 
Deft. employed P. to clean out a drain which was 
on deft.’s land. P. was not in deft.’s service, but 
was a common labourer, selected by deft. on account 
of his having dug the drain originally. FP. cleaned 
out the drain without assistance from. any other 
person, & without the further direction or inspection 
of deft. He received five shillings for the job, 
from deft. In the course of cleaning out the drain, 
I. took up part of an adjoining highway, & replaced 
the same in an improper manner & with insufficient, 
materials, in consequence of which pltf.’s horse, 
passing along the highway, was injured :—Hel 
under these circumstances P. was not an inde- 
pendent contractor, but was acting as the servant 
& under the control of deft. & consequently deft. 
was responsible to pltf. for the injury. 
The question is whether deft. & P. stood to cach 
other in the relation of master & servant. The 
test here is whether deft. retained the power of 
controlling the work. No distinction can be 
drawn from the circumstance of the man being 
employed at so much a day or by the jok. 1 
think that here the relation was that of master & 
servant, not of contractor & contractce (CROMPTON, 
J. )._SADLER v. IIENLOCK (1855), 4 EK. & B. 570; 
3. LR. 760; 24 L. J. Q. B. 1388; 24 L. T. O. S. 
ae 1 Jur. N. 8. 677 ; 3W. RK. i81 ; 110K. 
) 
alnnotations :--Consd. Turner ¢. G. Ki. (1875), 33.7. T. 
431. Refd. Wineett 0. Fox (1856), 11 wes $32; Abraham 
v Reynolds tee 5 H. & N. 143; Johnson v. Lindsay 
(1889), 23 Q. B. D. 508; Donovan, v. Laing, Wharton & 
Down Construction syndicate, (1893) 1 . B. 629; Barge- 
well v. Daniel (1907), 98 L. 'T. 257; S mmons t. Heath 
Laundry Co., (1910) 1 K. B. 543 ; ; Soc. Maritime Francaise 
*. Shanghai Dock & Engineering Co. (1921), 90 L. J. 1’. C. 
85: Performing Right Soc. +, Mitchell & Booker (Palais 
de Danse), oes) 1 K. 3. 762. Mentd. Arthy vc. Coleman 
(1857), 6 W, 
14. ---— Canaan -— Resp. was a hop 
merchant, & was possessed of certain houses having 
an internal communication throughout, & used 
for the purposes of his trade. K. lived in the 
houses in order to take care of them, but he was a 
clerk in resp.’s employ at a salary of £150 a year, 
& he resided in the houses together with his wife, 
children, & servant :—Held: K. was not ‘a 
servant or other person’’ within Revenue Act, 
1868 (c. 14), 5. 11. 
A servant is a person subject to the command 
of his master as to the manner in which he shall 
do his work (BRAMWELL, L.J.).—YEWENS v. 


R. 





21 
8, 468; 28 W. BR. 


RELATIONSHIP. 


132; 44 L. T. 128; 45 J. P. 
562; 1 Tax Cas. 260, C. A, 


Annotations :—Consd. Rolfe vs Hyde tee), 6 Q. B. D. 673; 
7 L. Refd 


ot Bank ”. peat (1882 ae ‘ Wootten 
note (1881), 47 L. T. oboe Binion. Heath peundry 
ae ae 1K. " 543; Bobbey Y. cee (1915) 


le K. B. 856; Performing Right Soc. v, Mitche ‘c 
Booker: (Palate deo Danse), [1924] 1 K. B. 762. Mentd. 
I. C, South Metropolitan Gas Co., [1904] 1 Ch. 76; 
L. GG. = Perry (1915), 79 J. P. 312. 

15. - Skilled music teacher.] — Semble: 
skilled music teacher, who gives lessons to a pupil, 
either in his own house or in the pupil’s house, 
cannot be regarded for the purposes of Workmen's 
Compensation Act, 1906 (c. 58), as the workman 
& the pupil as the employer. 

Sir Frederick Pollock in his book on torts says : 
“The relation of master & servant exists only 
between persons of whom the one has the order & 
control over the work done by the other.’”’ This 
definition, I think requires some qualification. 
. The driver [of a motor car] may be the servant 
of the owner although the owner cannot control 
his work in the particulars in which the driver 
is controlled by the regulations. But broadly 
stated a contract of service docs import that there 
exists in the person serving under the contract an 
obligation to obey the orders of the person served. 
A person employed to exercise his skill may or 
may not be a servant (BUCKLEY, L.J.).—SIMMONS 
v. LWKATH LAUNDRY Oo., [1910] 1 K. B. 548; 79 
lL. J. K. B. 395; 102 L. T. 210; 26 T. L. R. 326; 
54 Sol. Jo. 392; 3 LB. W. C. C. 200, C. A. 


sa Abe aap -— , Bxpld. Brandy v. S.S. Raphael (1910), 80 

J. K. 217. Consd. te Morison (1912), 106 L. 'T. 
7 31: Uitvraity” of London. Press v. University Tutorial 
Press, [1916] 2 Ch, 601, d. Doggett v. Waterloo Taxi- 
Cab Co., [1910] 2K. B. 336; Scottish Insce. Comrs. v. 
peel Lnieety of Kainburgh (1013), 6 1, W.C.C.N. 120; 
Wray = ara (1913), 109 LL. 120; Hughes v. Quinn 
(1917), 11 1B. W. GC. CO. 420. eat. Wilmerson v. Lynn & 
Nae ane. Co. (1913), so Ly J. K. 1. 1064. 








16. Driver of motor car.]—SIMMONS v. 
Heari LAUNDRY Co., No. 15, ante. 
17. —--- Master of ship.]}—FPltfs. chartered a 


barge, The Myrtle, for the carriage of a cargo of 
cement, which was lost through the sinking of the 
barge consequent upon her unscaworthiness. The 
barge was being worked on the system of “‘ thirds,”’ 
under which the master, C., took two-thirds of the 
gross freights, paying thereout the mate, crew, 
cost, of provisions, & the expenses of the voyage, 
& handing over one-third of the gross-freights, 
less harbout & towage ducs & brokerage, to deft., 
the owner, who provided the barge & paid for her 
upkeep. Neither the charterparty nor the bill 
of Jading contained any reference to the owner. 
(. described only as “of the good ship The 
Myrtle,” signed the charterparty, but not as 
‘‘master”’ or ‘for the owner,’ & in the bill of 
lading, which he signed he was referred to as “‘ the 
master of the said ship.”’ In an action by pltfs. 
against deft. to recover the amount of the lost 
cargo, deft. denied liability on the ground that the 
contract was with the master, & that there was 
nothing to show that he was agent of, or servant 
for, an undisclosed principal. It appeared from 
the evid-nce that C. usually arranged tho charter- 
ing; that he was appointed by deft. to work & 
sail the ship; & that he was not dismissible during 


NoaxkeEs (1880), 6 Q. B. D. 530; 50 1. J. Q. K.| the continuance of the voyage except for grave 





13 i. Power of employer to direct 
pease ge of work—Employment for | 
special i ae ]—JOHNSTON v. HASTIIE 
(1870), 30 1. C. In 232,.—CAN. 

13 ii. ---—- —-—.}~—The relationship 
of master & servant docs not exist 
betwoon a municipal corpn. & a 
toamster hired by them py, the hour 
to remove street sweepings with a horse 
& cart owned by him, thc only control 


exercised over hina being the designa- 
tion of the places from which & to 
which ti > sweepings are to bo taken.— 
SAUNDERS v. Ciry OF TOKONTS (1899), 
26 A. It. 265.—CAN. 

13 ili. —--- ———. 
tractor who, through his men, 
certain shoring, not upon any plan or 
mothod of his own, nor 
term of his contract obliged him, but 





in conformity wit h the directions of an 
agent of his employer :—Zield : he did 
not do the work as an independent 
contractor.—-MCKEEGAN v. CAPE BRE- 
TON COAL, ETC. Co. (1906), 40 N.S. R. 
566.—CAN. 


18 iv. LEMENT  ¥. 
NORTHERN NAVIGATION Co., Lp. 
os can L. R. 127; 43 D. LR. 


-/—-Where 8 con- 
did 





———, | 


use any 


22 


Sect. 2.—Factors governing relationship: Sub-sect. 
1, A. (a) & (b), & B. (a).] 


misconduct :—Held: upon the true inference to 
be drawn from the facts as proved, there was no 
demise or bailment of the ship to the master; & 
he managed & sailed the ship for the joint benefit 
of himself & the owner whose servant or agent he 
was. 

The critical test in all such cases is: Where 
does the real control rest ? By retaining control 
over the master the owner retains control also 
over the ship, & in that event it is immaterial 
whether he receives a share of the gross freights 
or the net profit.— AssoOcIATED PORTLAND CEMENT 

UFACTURERS (1910), Lrn. v. ASHTON, [1915] 
2K.B.1; 84L.J.K.B. 519; 112 L. T. 486; 18 
Asp. M. L. C. 40; 20 Com. Cas. 165, C. A. 

18. Seaman.|—He Hupson, Ex p. Hom- 
Borg, No. 9, ante. 

‘ Person not employed exclusively -— 
Work done away from place of business—-Contri- 
butor to newspaper.]}—Where a person is doing 
work for another away from the latter’s place of 
business, & is not exclusively employed by the 
latter, & is only bound to do a particular class of 
work & is not working under the control or subject 
to the commands of the latter, these four circum- 
stances, & possibly the last one alone, will prevent 
the person employed from hing a ‘clerk or 
servant ’’ within Cos. Act, 1908 ic. 69). 

This ruling applies so as to exclude outside 
contributors to a newspaper from thc right to 
preferential payment in the winding up of a co. 
& in proceedings to realise debentures secured by 
a floating charge.—He ASHLFY & SMITH, ASHLEY 
v. ASHLEY & SMITH, [1918] 2 Ch. 378; 88 L. J. Ch. 
7; 119L. T. 674; 34 T. L. R. 585. 

20. —— Expert carrying out statutory duties.]— 
A miner was employed during part of his timo 
as delegate of his branch of a miners’ trade union, 
& also as an inspector under Coal Mines Act, 
1911 (c. 50), s. 16, & an inspector of abnormal 
working places for all of which services he received 
payment :—Held: in carrying out statutory 
duties the miner acted as a skilled expert, was 
subject to no control & was therefore also under 
no contract of service.—WILD v. BROWN (JOHN) 
& Co., [1919] 1 K.B. 1843 88 L. J. K. B. 119; 120 
L. T. 143; 35 T. L. BR. 513 63 Sol. Jo. 673 11 
b. W. C, C. 237, C. A. 


(6b) Right to Dismiss. 
Dismissal without notice.}—See Part 1V., Sect. 
2, sub-sect. 6, post. 
Remedies for wrongful dismissal.}—See Part VI., 
Sect. 2, sub-sect. 2, B., post. 
21. Whether conclusive as to relation.] — 
R¥EEDIE v. LoNnon & NorTH WESTERN Ry. Co., 


HOBBIT v. LONDON & NoRTH WESTERN Ry. Co., 
No. 56, post. 











PART I. SECT. 2, SUB-SECT. 1.— 
A. (b). Co. 
21 i, Whether conclusive as to re- | (1912), 22 O. W. 
lation.) — SUCIETE MARITIME FraAN- | 1245; 26 O. 
CAIBE °. BnANGHAT Door & ENGINERR- | 582.—OAN. 
oa és 1) . W. Th. 800. 
21 i. -——.]—A man who is sub MONTON, 
to the control of the mineownere. & 
to dismissal by them for just cause, 
is a servant of the mine-owners.— 


PATTISON ©. CANADIAN PAciFIC Ry. 
& CANADIAN NORTHERN Ry. 


L. R. 410; 6 D. L. BR. 


24 ji. ——.] — DONLEY vt. 
1 DUNVEGAN 
COLUMBIA Ry. Co., ALBERTA & GREAT 
WATERWAYS Ry. ‘ ). 
MCARTHUR CONSTRUCTION CO., [1920] 


MASTER AND SERVANT. 


22. ——. ]|— te BYROM, Ex p. BALL, No. 58, 
post. 


B. By More than One Employer. 
(a) Right to give Directions as to Work. 

23. General rule.J}—The usual tests as to whose 
servant N. was are, who had the power of selecting, 
controlling & dismissing him (BowEN, IL.J.).— 
Moore v. PALMER, No. 47, post. 

24. Servant may have two masters.) — The 
general servant of A. may for a time or on a 
particular occasion be the servant of B., & a person 
who is not under any paid contract of service may 
nevertheless have put himself under the control 
of an employer to act in the capacity of servant, 
so as to be regarded as such (LORD HERSCHELL).— 
JOHNSON v. Linpsay & Co., [1891] A. C. 371; 61 
L. J. Q. B. 90; 65 L. T. 97; 55 J. P. 644; 40 
W. HR. 405; 7T. L. R. 715, If. L. 


Annotations :—Apld. Donovan v. Laing, Wharton & Down 
Construction Syndicate, (1893) 1 Q. B. 629. ; 
Hayward v. Drury Lane Theatre & Moss’ Empires, [1917 } 
2K. B. 899. Refd. Cameron v. Nystrom, [1893] A. C. 308 ; 
Hedley v. Pinkney 8.S. Co., [1894] A. C. 222; Stamp ». 
Williams (1896), 12 T. L. R. 516; Cooper & Crane »v. 
Wright, [1902] A. C. 302; Kay »v. British Westinghouse 
Electric & Manufacturing Co. (No. 1) (1905), 49 Sol. Jo. 
296; Burr v. Theatre Royal, Drury Lane, [1907] 1 K. B. 
544; Cribb v. epochs [1907] 2 K. LB. 548; Jones v. 
Canadian Pacific Y. (1913), 88 L. J. P.C. 133 Williams 
©. Linotype & Machinery (1914), 84 L. J. K. B. 1620; 
Heasmer v. Pickfords (1920), 26 T. L. RR. 818. 


25. —-- —.]—Deft. was the owner of a brougham, 
horses, & harness which he kept at a livery 
stable. The keeper of the livery stable was in 
the habit of supplying deft. with one of his 
own scrvants to drive the brougham. One day, 
whilst the brougham was being driven with one 
of deft.’s horses, the driver, owing to his negligence, 
as the jury found, lost control of the horse, which 
dashed through the window of pltf.’s shop & did 
damage. The man who was driving the brougham 
at the time of the accident had continuously 
driven deft. for the preceding six weeks, & at the 
time of the accident was wearing a suit of livery 
which had been supplied to him by deft. :—Held : 
upon these facts there was cvidence on which a 
jury might find that the driver at the time of the 
accident was acting as the servant of deft., so as 
to render deft. responsible for the conscquences 
of his negligence. 

It is clear upon the authorities that it is not at 
all impossible for a man to be in the practical 
relation of servant to two different employers. 
. . . The case of Rourke v. White Moss Colliery 
Co., No. 46, post, makes it quite clear that a 
man may be the general servant of one person & 
yet at the same time be the servant of another in 
relation to a particular matter & it also shows that 
the important clement, whereby to determine 
whether he is the servant of the one person or of 
the other in relation to the particular business in 
which he is engaged, is which of the two persons 


into whose temporary scrvice the man 
has p by being lent or sub- 
contracted.— BAIN . CENTRAL VER- 
MONT Ry. Co., [1921] 3 W. W. R. 44; 
59 D. L. R. 445.—CAN. 


24 iv. ——.}+—-DownNn County Coun- 
CIL v. IRISH INSURANCE ComrRs., [1914] 
2 I. R. 110.—IR. 


24 v. 


Co. 
; 30. W.N. 


Kp- 
& Brrrisu 


Co., 





.J—If a servant, who is 


MoK&NNA v. CRAla (1899), 18 N. y, | & W. W. R. 664.—CAN, in the employ of two masters, causes an 

L. R. 529.—N.Z. ae injury to the plaintiff, that master, 

: 2 1 ti, 1 Lirisoawe Tes scene eRe ee in whose | under Pisleiengt h ergonal control me 
. C. 169.— : : , not | servant wus at the time he e ac 

) 8. C. 169.—SCOT responsible for the tortious act of the | which caused the damage, will be liable 


PART I. SECT. 2, SUB-SECT. 1.--B. (a). 
24 i. Servant may have two mesters. — 


man if the control has 
been for the time vt pe 
tha nower nf eontral af nath + m 


South ArRICAN RyYs., 


in an action for 


v. CENTRAL 
79a. my «6 


ing displaced by 






‘had the control of him in the conduct of that 
business (LORD RUSSELL OF aerate J.).— 
.JONES v. SCULLARD, [1898] 2 Q. B. 565; 67 L. J 


:Q. B. 895; 79 L. T. 386; 47 W. R. 803; 14 

iT. L. R. 580 : 42 Sol. Jo. 731. 

ana tone — Abrahams ». Bullock (1901), 85 L. T. 

& Dewar v. Tasker ee os lL. T. 87. « Perkins 
4 eatead (2807), 23 ee eee Distd. Poulson v. Jarvis 
(1919), 89 L. J. K. B 


Whether servant aciig as servant of hirer or 
owner—Question of fact.]|—See No. 1, ante. 

. 26. Driver supplied by jobmaster. - -The owner 
of chaises & horses let out to hire is liable for 
accidents arising from misconduct or negligence 
of the drivers, not the person who the 
ok oe v. BRANTHWAITE (1803), 5 Hsp. 


Annotation :—Consd. Laugher v. Pointer (1826), 5 B. & C. 


27. —-—.]—-Where the owner of a carriage 
hired of a stable-keeper a pair of horses to draw 
it for a day, & the owner of the horses provided 
a driver, through whose negligent driving an injury 
was done to a horse belonging to a third person :— 
Held: the owner of the carriage was not liable to 
be sued for such injury. 

This is not the case of a man employing his own 
immediate servants either domestic or others 

- for the jobman was a person carrying on a 
distinct employment ... in which he furnished 
men, & let out horses to all such persons as chose 
to employ him. This coachman was not hired 
to deft. He had no power tw dismiss him. He 
paid him no wages. ‘he man was only to drive 
the horses of the jobman. It is true the master 
paid him no wages... . It is [often] the case 
with servants at inns & hotels. Where there is 
@ great deal of business, they frequently receive 
no wages ... & trust entirely to what they 
receive from the persons who resort to the inn or 
hotel & yet they are not the less the servants of 
the innkeeper (LATTLEDALK, J.).—LAUGHUER 1. 
POINTER (1826), 5 B. & ©. 5473 8 Dow. & Ry. 
rae 556; 4 LJ. O.S. K. B. 3095; 108 KH. 


«funotations :-—Folld. Smith ». Lawrence fare ae 

Ry. K. B. 1; Quarman v. Burnett (1840), 6 
Apld. Milligan v. Wedge serv ire a re & Kl. 737. Fold. 
Jones v, Liverpool Corpn. (18 he he . iB. In 890. Apld. 
The Se Bee SG (189 ae 15 P. D* Jones vr, 
Scullard 98] 2 . 565. Refd. Brady v. Giles (183! 5), 
I Mood. . RK, 494 ; ig ee City of Dublin Steam Packet. 
Co. (1838), 8 Ad. & Kl. 835; M‘ oT ra Oa oan 
Q Pf) 


R. 


Man. a6 
M. & W. 
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negligence an injury was done to a third party :— 
Held: the owners of the carriage were not liable 
to be sued for such injury ; it made no difference, 
that the owners of the carriage had always been 
driven by the same driver, he being the only 
regular coachman in the employ of the owner of 
the horses; or that they had always paid him a 
fixed sum for each drive; or that they had pro- 
vided him with a livery, which he had left at their 
ouse at the end of each drive, & that the injury 
in question was occasioned by his leaving the 
horses while so depositing the livery in their house. 
If deft. had insisted on the horses being driven, 
not by one of the regular servants but by a stranger 
to the job master it would have made all the 
difference. . . . The master is responsible for the 
acts of his servant & that person is undoubtedly 
liable who stood in the relation of master to the 
wrongdoer. But the liability . .. must cease 
where the relation itself ccases to exist; & no 
other person than the master can be liable, 
Consequently a third person entering into a con- 
tract with the master, which does not raise the 
relation of master & servant, is not rendered liable 
Parker, B.).—QUARMAN v. Burnetr (1840), 6 
M. & W. 499; OL. J. Mx, 308; 4 Jur. 9693; 151 
BK. Wt. 509. 
sae :—Apld. Milligan ». Wedge (1840), 1 12 Ad. & #1. 
ant Consd. M‘Laughlin v. Pryor (1842), 4 aan. & G. 
” Distd. Martin v. Temporloy. (1843), 4 Q. B. 298. 
A pld. Burgess v. eye 45), 1 678. Folld. Jones 
Liver oo) {Gorn (1885), 14 %. 5; D. 890. nsd. 
The Nio (1888), ne Pp. DvD. 55. Apld. The Quickstep 
(1890), 15 bP. Dv. Distd. Jones v. Scullard, [1895] 
2Q. 3B. 565. Reid. ig Hayward (1845), 7 Q. B. 9 
The Kden (1846), 4 Notes of Cases, 460 ; Machu v. parte 
W. Ry. (1848), 2 Wxch. 415; Rh. v. Hey ig (les 2 Car, . 
Kir. 983; Holines v. Onion nea 26 
Dull oll v. Shae Sa ele K. tag & HK. 8993 Bike ‘sue 
bridiee (1 ~ 8945 Tobia v. K. (1864), 16 
Gwillianin ‘vp. Jones (1865), 3 H. & C. 602; 
Mince Decks "trustous v. Gibbs reeey, L. R. 1H. L. 93 
Omoa Coal & Iron Co. v. Huntloy (1877), 2 C. P. D. 464; 
Spaight v. Tedcnustle (1881), 6 App; Cas. ue The Vlying 
Serpent, Tho Niobo (1888), 57 L. J. P. 33; Mills » 
Arnutrons, Tho Bernina (1888), 13 App. Can 1: S Honavan 
2alng, ier ea & Down Construction 'S dicate, 
Ligo8] 1 Q. B. 629; Dewar v. Tasker (1906), 95 L. T. 87; 
8.8. Devonshire o, Large hewle, Hye C. 634; Poulson 
v. Jarvis (1919), 8 J. K. B. 305; Jofferson 0. Derby- 
shire Harmers, itoatt 2K. I. 281. entd. Ia 
M. & W. 710: Rich vv. 


Cubitt (1 842 ». 9 : 
(1847), 4 C. B. 783; Recdie v. Lie & N. W. Ry. obbit 
Gaytord v. Nickotla G (1854), 


v. Same (Asaby, 4 Kxch. 244; 
2C. lL. R. 1066; Thomas v, "Rhymney ne (1870), L 

5 Q. B. 226; White v. Jameson (1874), L. R. 18 Eq. 303; 
Hiver Woar "Comrs. v. Adamson Nari 7 Js 2 App. Cas. 743 ; 


Dalton ». Angus (1881), 6 Ap ughes »v. 

Macha. L 8 tty? cua sche 115; Dalyelie’ | Percival (1883), 8 App. Cas. 224; ‘Tho Rurdpean (S86), 
Tyrer (1858) & &. 899: Tobin v. R. (1864), 16 | 14P. D.993 The Tastnania (i888), ‘13. P.D.110; Hardaker 
Gy sto; be Coal & Iron Co. ». Huntley (1877 n v. Idle District oe hed 6} t ¢ . B. eb Robineou 
2 de p D. ’; Donovan v. Laing, Wharton & Down v, Boaconsiold I et [19 AD): 7 Uh. 188 ; gir 
ConabribHlon Syndicate, [18934 1 Q. B. 629: Dewar »v. eonivay Crean woo (1912) 28 T. L. R. 494; Phi uiliip : 
Tasker (1906), 95 L. T. 87; Pollard v. Goole & Hull Steam . Britannia Beal Laundry Co., [1923] 1 K. B. 

wing Co. (1910), 3 BK. W. C. C. 360, Mentd. Raps Titord U. C. v. Beal (uae) 1K. B. 671; Darker 6. Millog 
Cubitt d 842), 9M. Ww. 710; itch 6 Basterfield 11847), (1926), 42 T. L. R. 
4 CG, B. 783; Reedio v. L. & N. W Hobbit » c| 30. —--- Ean “party, consisting of deft. & 


Sam 
(18i9),« Bch reel Gaytord v. ‘Nicholl’ 884), 3G I. FR. 
1066; White Jameson (1874), LL. R. 18 Kq. 303; 
Chibaall Paul (1881), 29 W. R. 536: Himes. Percival 
(1883), 4 . T, 189; Greenwell v. Low Beechburn Coal 
Co., BOT) 2 6. B. 165. 


28. ——-.]|—A., the owner of a carriage, hired 
four post horses '& two postilions of B., a livery 
stable keeper, for the day, to take him from London 
to Epsom & back. In returning, the postilions 
damaged the carriage of C. :—Held: 8B., as owner 
of the horses, & master of the postilions, was 
liable to C. for such damage.—SMmiTu v. LAWRENUE 
(1828), 2 Man. & Ry. K. B. 1; sub nom. Smit v. 
ROBERTS, 6 L. J. O. S. K. B, 208. 


Annotation :-—Refd. Fenton v. City of Dublin Steam Packet 
Co. (1838), 2 Jur. 1087. 


29. ———.]- Where the owners of a carriage 
were in the habit of hiring horses from the same 
person, to draw it for a day or drive, & the owner 
of the horses provided a driver through whose 


others, hired for a day’s excursion a carriage & 
post horses, driven by postilions, who were the 
servants of the owner of the horses. Deft. rode 
upon the box. The postilions, in endeavouring 
to force their way into a line of carriages, over- 
turned a gig, & seriously injured pltf., who was 
in the giv. Deft., at the time & afterwards, held 
himself out as responsible for the accident, & used 
expressions showing that he had a control over the 
postilions at the time it happened :—Held: he 
was liable in trespass.—M'LAUGHLIN v. PRYOR 
(1842), 4 Man. & G. 48; Car. & M. 354; 4 Scott, 
. i ee LiL. J. G. P. 169; 6 Jur. 372; 134 


cinnotations :--Reld. Burgess @. Gray (1845), 1 C. — Ake: 
Gordon v. Rolt (L849), 4 Exch. 365; Leg 
1857), 21 J. P. 7433 Holmes v. , Mater (1875), L. Re to 
Saar le Fa age . v. Mitchel "& Booker 
fo de Danso), ), {1924} 1 B. 762: Falcon v. Famous 
layers Film Co., {1026] 1K. B. 393. 
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Sect, 2.—Factors governing relationship: Sub-sect. 
1, B. (a).] 

31. -}+—A jobmaster who regularly supplies 


& carriage, horses, & driver to a gentleman, under 
a@ contract, for the season or for half a year, is 
liable for the negligence of such driver, though he 
be treated in cvery respect by the hirer as his 
servant. 

The relation of master & servant between S. 
[the driver] & deft. [contractor] was clearly 
established (TiINDAL, C.J.).—SHUTTLEWORTH v. 
CURLEN (1843), 2 L. T. O. 8. 266. 

32. ———.}— JONES v. SCULLARD, No. 25, ante. 

33. Driver supplied by contractor.J—Wherec a 
person was hired & paid by B. as a driver of a 
horse kept by its owner for the service of deft., 
but which the owner could use as he liked when 
deft. did not require it :-—Held: the driver was 
not the scrvant of deft., & an accident having 
happened through the servant’s negligence when 
he was not out on deft.’s service, deft. was not 
liable. 

I think that W. was not the servant of deft. 
but, looking at his hire & employment, he seems to 
be the servant to B. [the contractor] & that B. 
is responsible for him when he is driving on his 
ordinary duty for deft. (ERLE, J.).—NICHOLSON 
oe ee (1856), 27 L. T. O. S. 56; 4 W. RR. 

JU. 

34. ——.]:-—-D. contracted with defts., an 
urban authority, to supply by the day a driver 
& horse to drive & draw a watering-cart belonging 
to defts. The driver was employed & paid by D. 
& was not under defts.’ direction or control other- 
wise than that their inspector directed him what 
streets to water. In an action to recover damages 
for injuries caused by the negligent conduct of the 
driver whilst in charge of the cart :—Held: defts. 
were not liable.—JONES v. LIVERPOOL CORPN. 
(1885), 14 Q. B. D. 890; 54 L. J. Q. B. 3453 49 
J.P. 3113; 33 W. R. 551; 17. L. R. 389, D. C. 

afnnotalions :— Apprvd. Donovan v. Laing, Wharton & Down 

Construction Syndicate, [1893] 1 Q. B. 629; Waldock v. 

Winfield, [1901] 2 K. 13. 596. Folld. Mileham ». St. 

Marylebone Corpn. & Latter (1903), 67 J. P. 110. Consd. 

Poulson v. Jarvis (1910), 89 L. J. K. B. 305. 

385. -—-.]— A co., which carried on the 
business of ironfounders, entcred into a written 
contract with deft. for the hire from him of a van, 
horse, & driver, for the purpose of delivering goods 
to their customers. The contract provided that 
deft. was to supply a capable man to drive & take 
charge of the van & horse, that the man in deft.’s 
employ, & all charges & claims whatsoever in 
reference to the van. horse & man were to be paid 
for by deft.. who was to be responsible for the 
same, & that the co. were only to be responsible 
for the payment for the van, ate & man at a 
certain rate per annum by monthly payments. 
The driver of a van supplied to the co. by deft. 
under the above-mentioned contract was guilty 
of negligence when delivering a girder at the 
premises of a customer of the co. by which pltf., 
a servant of the customer, was injured. There 
was no evidence that any one representing the co. 
exercised any control over the driver in respect of 
the delivery of goods for the co. :—Held : upon the 
true construction of the contract, the implication 
was that the control of the driver, when delivering 
goods for the co., remained in deft., & deft. was 


ta Ee tee 








83 i. Driver supplied by contractor.) 
—CANADIAN NORTHERN TRANSFER Co, 
v. TORONTO STORAGE Co. (1924), 55 
O. L. R,. 352.—CAN. 


33 ii, ——-.}— ANDERSON v. ULAS- ciate 


aOw TRAMWAY, ETC. Co. (1893), 31 
Sc, L. R. 240.—8COT 


a Driver promee for were ae 
— JOLEMAN 
U. L. R. 1543 17 O. W. N. 57-—OAN, 
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therefore liable for his negligence.—WALDOCK v. 
WINFIELD, [1901] 2 K. B. 596; 70 L. J. K. B. 
925; 85 L. T. 202; 17 T. L. R. 661, C. A. 


Annotaiions :-—~Distd. Dowar v. Tasker (1906), 95 L. T. 87. 
Refd. Poulson v, Jarvis (1919), 89 L. J. K. B. 305, 


36. -}-—In an action for damages for negli- 
gence against a metropolitan borough council, & 
against the person who had contracted to supply 
horses & drivers to work the council’s water vans 
employed in watering strects, the jury, in giving 
their verdict for pltf., found that there had been 
negligence on the part of the driver of a water 
van, who, they found as a fact, was the con- 
tractor’s servant, but who, at the time of the 
accident, was acting under the control of the council 
in his work. 

The ct., upon this verdict, gave judgment against 
the contractor as master of the driver because, 
upon the construction the ct. placed on the con- 
tract between defts., the contractor had not 
parted with the control of his servant.—MILEHAM 
v. St. MARYLEBONE Corrn. & LATTER (1903), 67 
J.P.110; 1L. G. R. 412. 

387. Driver provided for motor car.|—Deft. pur- 
chased & paid for a motor car in London, & the 
vendor agreed to provide a driver 10 drive the 
car to a certain place outside London & deliver 
it there, as deft.’s driver did not know the locality, 
& had no experience of the class of car purchased. 
While the car was being driven by the driver 
supplied by the vendor from Tondon to the place 
named for delivery it collided with & damaged a 
motor bicycle owing to the negligence of the driver. 
At the time deft., his driver, & his son were in the 
car. In an action in the county ct. by the owner of 
the bicycle against deft. to recover for the damage 
to the bicycle, the judge held that the driver of the 
car, though he was the general servant of the 
vendor, was at the time under the control of deft., 
who had the property in & possession of the car, 
& therefore deft. was liable to pltf. for the 
negligence of the driver :—Held: the decision was 
cee v. STEAD (1907), 23 T. L. R. 433, 

oC. 

38. ———.]—The owner of an electric brougham 
contracted with defts. to garage the brougham, 
supply electric energy, & supply a chauffeur at 
so much a week inclusive. By the negligence of 
the chauffeur, the chauffeur, while driving the 
brougham for his own purposes, & contrary to 
the orders given him by its owncr, injured pltf. 
In an action to recover damages from defts. :— 
Held: defts. were liable, the chauffeur being their 
servant.—NoORRIS v. WOLSELEY TooL & Moror 
CaB Co., LTp. (1907), 52 Sol. Jo. 116. 

39. Man hired with horses—-Under control of 
hirer. |—The Ministry of Munitions were engaged in 
discharging the cargo from a vessel in a dock into 
railway waggons standing on lines in one of the 
dock sheds. When the waggons were loaded they 
were taken from the dock shed on to the railway 
lines outside the shed & left there until they were 
taken away—usually by means of an engine or by 
man power, but sometimes by horses. On the 
occasion in question a horse was employed, which 
was in charge of a man who was lent by defts., 
who were team owners, under an agreement with 
the Minister of Munitions. The man took a waggon 
out of a door in the shed on the lines outside where 
there were other waggons standing in a position 
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39 i. Man hired with horsea—Under 
2 control of hircr.}—A plate giass co. 
hired by the day the general servant 
& horse & w n of another co. for 
use in its b ess, & while so hired 
the servant in carrying a load of glass 
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which left a space or gangway between them 
»pposite to another doorway which was wholly 
or partly open, & was being used by persons coming 
& going from other vessels in the dock. When the 
man had taken the waggon on to the outside lines 
ae proceeded to move it up the lines against some 
of the waggons so as to set them in motion & close 
‘he space or gangway in front of the second door- 
way. lle did this without giving any warning, 
decuase, as he said, he thought that door was not 
Jeing used. Pltf., who had come out of the door 
& was crossing the lines, was caught between two 
waggons & was serious!y injured. Pltf. was not 
guilty of negligence. An action was brought by 
Jitf. against defts. to recover damages in respect 
af the personal injuries occasioned to him by the 
negligence of defts.’ servants:—Held: the 
negligence which caused the accident was the act 
of the man in moving the waggons without giving 
warning of his being about to do so; he did this 
as the servant of defts. & not of the Ministcr of 
Munitions ; & therefore pltf. was entitled to judg- 
ment.—POULSON v. JARVIS (JOHN) & Sons, Lrp. 
(1919), 89 L. J. K. B. 305; 122 L. T. 4715 36 
T. L. R. 1603 64 Sol. Jo. 228, C. A. 

40. Crew hired with tug.]--- By an Act for 
improving & maintaining a harbour, the comers. 
were cmpowered to build or provide stcam-tugs 
for towing vessels into or out of the harbour, & 
to receive for the use of such vessels such reason- 
able compensation as they should fix. The comrs. 
entered into an arrangement with the proprictors 
of certain steam vessels to perform this duty for 
them at certain specified rates of charge; the 
comrs. paying them in addition a ccrtain sum 
annually, & the vessels being placed under the 
direction & control of the harbour-master. <A 
vessel having sustained damage in consequence 
of the negligence & want of skill of the master & 
crew of a tug, whilst being towed into the harbour, 
the owner brought an action in the county ct. 
against the harbour comrs., &, under the direction 
of the judge, recovered a verdict. The ct., on 
appeal, set aside the verdict, holding thas the 
decision of the judge could not, upon any inference 
which could legitimately be drawn from the facts 
before him, be correct in point of law.-- 
CUTHRERTSON v. PARSONS (1852), 12 C. B. 3045; 21 
L. J.C. P. 165; 19 L. T. 0. S. 207; 167. P. 474; 
16 Jur. 860; 138 BE. lt. 921. 
Annotation: —Mentd. G. W. Ry. tv. 

Jur, 862, 

41. ~}--H., the lessee of a ferry, hired 
of defts. a steamer with a crew, to ply to & fro. 
Pitf. purchased of II. a season ticket, &, while 
on board the vessel, was injured by the breaking 
of a rope, through the negligence of the crew :— 
Held: the crew remained the servants of defts., 
+& defts. were therefore liable to pltf. in an action 

‘for negligence.—DALYELL v. TYRER (1858), EH. B. 
.& E. 899; 28L J3.Q.B. 52; 311.7. 0.8. 214; 
‘6 Jur. N.S. 335; 6 W. Kt. 684; 120 EK. R. 744. 


, Annotations :-—Reld. Foulkes »v. Met. Dist. Ry. (1880), 4 
hee oA, a De tat Mentd. Farrant v. Barnes (1862), 11 C. B 
8. 553. 


/ 42. -}—A Norwegian barque arrived at 
the mouth of the Ribble, intending to proceed up 
?the river to Preston. Under order from the corpn. 
yahe was lightened & furnished with a tug by the 


harbour master & placel by him second in a 
\atring of vessels, cach of which was in tow of a tug, 


Goodman (1852), 16 








w started in due time up the river for Preston. 
hen near Preston the tug towing the vessel] in 
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which was not proved. This tug had been 
chartered to the corpn., & was expected to have 
towed the last five miles in thirty-five minutes, 
whereas in fact she occupied an hour in so doing. 
The barque could not pass the vessels ahead 
owing to the narrowness of the channel; the tide 
fell, & she grounded & sustained damage :—Held: 
notwithstanding that the tug was not the property 
of the corpn., but had only been hired by them, 
the crew of the tug were as much the servants of 
the corpn. as if the tug had belonged to the corpn., 
& therefore, supposing the crew to have been 
incompetent or negligent, the corpn. would be 
liable. 

The crews of those tugs were as much the servants 
of defts. at the particular time during which the 
hiring held good, as if the tugs belonged to defts. 
themselves & the crews had been actually not 
only for the time but permanently in their employ 
(Lorgs, L.J.).—-THE Rarara, [1897] P. 118; 66 
l. J. PD. 393 76 1. T. 221; 8 Asp. M. L. C. 236, 
CG. A; affd. sub nom. PRESTON CORPN. v. BIORN- 
STAD, THe RATATA, [1898] A. C. 513, H. L. 
Annotations :-—Mentd. Lohne, etc. (Ownors of Bargue 


Ydun) & Skibs Assce. Foroning Protector 


vw. Preston 
Gorpn., Tho Ydun (1899), 81 L. T. 103; The Maréchal 


Suchet, [1911] P. 13 The West Cock, [1911] P. 208 

43. Crew lent to dock ship.]— THE Loulisk 
(1901), 18 T. 1. R.19, D.C. 

44. Member of crew supplied to stevedore— 
Under control of stevedore.|—Decft. employed a 
stevedore to unload his vessel. The stevedore 
employed his own labourers, amongst whom was 
pitf., & also one of deft.’s crew, named D., whom he 
paid & over whom he had entire control, to assist 
them in unloading. Pitf., while engaged in the 
work, was injured through the negligence of D. :— 
Held: deft. was not responsible for the injury. 

The stevedores are not the servants of the 
owner of the ship but they are persons having a 
special employment with entire control over the 
men employed in the work of loading & unloading 
(WILLES, J.).-—-MURRAY » CcRRIE (1870), L. R. 
GC. PP. 24; 401.53. 2. 205 23 0. 'T. 5575 19 
W. R. 104; 3 Mar. I. C. 497. 

Annotations :—Folld. Vega ». White Moss et Co. 


(1876), 1. P. D. 556. Id. Hall vo. Loos, [1904] 2K. B. 
602; Walker v. Crabb (1916), 33 T. L. R. 119. Refd. 


Turner v. G. KE. Ry. (1875), 33 L. T. 4313 Jones v. Livor- 
pool Corpn. (1885), 14 Q. 1B. D. 890; Moore v. Palmer 
(1386), 2 T. L. R. 78L5 Oldfield o. Furniss, Withy & 
Ronaldson (1893), 58 J. P. 102; Hillyor ve. St. Bartholo- 
mow’s Hospital (1909), 78 L. J. K. B. 958. 
45. ---—- -—- -.]-—-PItf{., employed as foreman of 
w stevedore to unload a ship with the assistance 
of the crew, was injured by the negligence of one 
of the crew in the quasi-employment of the steve- 
dore :---Held: the shipowners were not liable.— 
MANNING v. ADAMS Brotiuers (1883), 32 W. i. 
130, D.C. 
«f{nnotation :---Refd. Moore v. Palmer (1886), 2 T. L. R. 781. 
46. Engineer driver provided for engine.|— 
Defts., having begun sinking a shaft in their 
colliery, for which purpose they had fixed an engine 
near the mouth of the shaft, agreed with W. to 
do the sinking & excavating at a certain price per 
yard, W. to find all labour, defts. to provide & 
place at the disposal of W. the necessary engine 
power, ropes, & hoppets, with an engineer to work 
the engine, who was employed & paid by defts., the 
engine & engineer to be under the control of W. 
Pitf., who was one of the men employed & paid by 
W., while working at the bottom of the shaft was 
injured by the negligence of the engineer :—Held : 
though the engineer remained the general servant 


‘ront of the barque slackened speed for some reasonlof defts., yet being under the orders & control of 


“nocked &® man down 


pjured hin :—Held 


& seriously 
the driver 


remained the general servant of the co. 
from which he was hircd.—COoNsOLI- 





DATED PLATE GLaRSs CO. ». 


CASTON 
(1899), 20 S. CU. hi. 024.—CAN. 
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Sect. 2.—K actors governing relutionship: Sub-sect. 


1, B. (a) & (b), & C.] 


W. at the time of the accident, he was acting as 
the servant of W., & not of defts., who were there- 
fore not liable for his negligence.—ROURKE v. 
WHITE Moss COLLIERY Co. (1877), 2 C. P. D. 205 ; 
46L. J. Q. B. 283; 36L. T. 49; 41 J. P. 580; 25 


Annotations :-—Distd. Jones v. Liverpool Corpn (1885), 
14 Q. B. D. 890. Apld. Donovan v. Laing, Wharton & 
Down Construction Syndicate, [1893] 1 Q. B. 629; Jones 
». Soullard, [1898] 2 Q. LB. 565. Distd. Waldock v. Win- 
field, [1901] 2 K. B. 596. Consd. Dewar v. Tasker (1906), 
95 L. T. 87. Apld. Perkins v. Stead (1907), 23 T. L. H. 
433. Refd. Swainson v. N. E. Ry. (1878), 3 Ex. D. 341; 
Moore v. Palmer (1886), 51 J. F. 196; Roberts v. Totten- 
ham Lager Beer Brewery & Ico Factory (1889), 6 T. L. R. 
4; Johnson wv. Lindsay, {1891] A. C. 371; Dewar »v. 
Tasker (1907 }, 23 T. L. R. 259; Hill v. Bockett. (1914), 
84 L. J. K. B. 458; Poulson v. Jarvis (1919), 89 L. J. 
K. B. 305. Mentd. Harlock ». Ashberry (1881), 51 L. J. 
(th. 96; Farrer «. Lacy, Hartland (1885), 28 Ch. D. 482; 
Ie Briton Medical & Gencral Life Assocn. (1886), 2 T. L. R. 
109; Swain v. Follows (1887), 18 Q. B. D. 585, 


47. -]- -A stevedore contracted to load 
a ship, & hired an engine from P’., who sent his 
servant, N., to work it. M., a servant of the 
stevedore, gave the signals to N., & by N.’s 
negligence a sack fell & killed M. The wages of 
N. were paid by P. :—Held: N. was the servant 
of P., & P. was liable to M.’s representatives for 
compensation. 

The usual tests as to whose servant N. was 
are, who had the power of selecting, controlling 
& dismissing him (BOWEN, IL.J.).—Moore v. 
sae as (1886), 51 J. P. 196; 2 T. L. R. 781, 





.{nnotations -—Refd. Wilnierson v. Lynn & Hamburg 8.8. Co. 
(1913), 109 L. T. 53; Poulson v. Jarvis (1919), 89 L. J. 
K. 15. 305. Mentd. Andrews v. Barnes (1888), 53 J. P. 4. 


48. ———.] — Defts. hired out an cngine to 
another person, & they supplied a driver for the 
engine. They paid the driver, supplied the oil for 
the engine, & kept it in repair. The evidence 
showed that the person to whom the engine was 
hired could direct where the enginc should go & 
what loads it should haul, & that defts. never knew 
where the engine was sent to or what it carried. 
While so hired, the engine, by the negligence of 
the driver, injured pltf.:—Held: on the facts, 
defts., who appointed & paid & who could dismiss 
the driver, had control over him at the time of the 
injury, & were therefore liable to pltf.—_-DEwar 
‘ woe & Sons, lrp. (1907), 23 T. L. R. 259, 
Aenean ‘— Consd. Poulson v. Jarvis (1919), 89L. J. K. B. 

ov. 


49. Man hired with crane.}—Defts. contracted 
to lend to a firm who were engaged in loading a 
ship at their wharf a crane with a man in charge 
of it. The man in charge of the crane received 
directions from the firm or their servants as to the 
working of the crane, & defts. had no control in 
the matter. Pitf., who was a servant of the 
wharfingers & was employed by them to direct the 
working of the crane, sustained an injury through 
being struck by it by reason of the negligence of 
the man in charge, & sued defts. on the ground that 
the negligence was the act of their servant :-~ 
Held: though the man in charge of the crane 
remained the general scrvant of defts., yet, as they 
had parted with the power of controlling him with 
regard to the matter on which he was engaged, the 
were not liable for his negligence while so employed. 
—DONOVAN v. LAING, WHARTON & DOWN Con- 
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52 1. Hospital servants.}—LAVERE v. | re 
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49i. Man hired with crane.J-- | 8 \. W. N. 548; § 


a 6 e 
STRUCTION SYNDICATE, [1893] 1 _Q. B. 629; 63 
L. J. Q. B. 25; 68 L. T. 612; 57 J. P. 583; 41 
packer 1 North Metropolitan R 
nnotations :-—Distd. Cahalane v. Nor etropolitan Ry. 
AR Canal Co. (1896), 12 T. L. R. 611. . Jones ¥. 
Scullard, [1898] 2 . B. 665; The Louise (1901), 18 
T. L. R. 19. d. Waldock v. Wingfield, {1001] 2K. B. 
596.  Apld. Dewar v. Tasker (1907), 23 T. L. R. 259. 
Consd. Poulson v. Jarvis (1919), 89 L. J. K. B. 305. 
Apprvd. Bain e. Contral Vermont Ry., [1921] 2 A. ©. 412 ; 
Soc. Maritime Francaise v. Shanghai Dock & Engineering 
Co. (1921), 90 L. J. P. C. 85. Refd. Abrahams v. Bullock 
1901), 85 L. T. 237; Wilmerson v. Lynn & Hamburg 
ge Co. (1913), 109 L. T. 53; Performing Right Soc. 
v. Mitchell & Booker (Palais do Danse), [1924] 1 K. B. 
oe Falcon v. Famous Players Film Co., [1926] 1 K. B. 


50. ~- }+—CAHALANE v. NORTH METROPOLITAN 
Rambway & CANAL Co. (1896), 12 T.L. R. 611, 
C.A 


51. Nurse supplied by association—Under con- 
trol of doctor to whom supplied.}—Defts. were an 
assocn. whose object was to provide for the supply 
of duly qualified nurses to attend on the sick 
in a certain neighbourhood. The assocn. for that 
purpose appointed & paid salarics to nurses, for 
whose services they made charges to persons on 
whose application the nurses were supplied. The 
assocn. issued printed rules & regulations with 
regard to the duties of their nurses & other matters 
with a view as well to the protection of the nurses 
as to ensuring their efficiency while engaged in 
nursing. These regulations provided for the 
exercise of certain supervision over the nurses by 
a superintendent appointed by the assocn.; but, 
with regard to the work of a nurse while engaged 
in nursing a patient, it was provided, inter alia, 
that, while so engaged she should not absent herself 
from duty without the permission of the patient’s 
friends & that she should implicitly follow the 
instructions of the patient’s medical man. A form 
which was sent out by the assocn. upon supplying 
nurses, indicated to the person applying for the 
nurse that, while engaged in nursing the patient, 
the nurse was to be regarded as employed by that 
person. Two nurses were supplied by the assocn. 
for the purpose of nursing the female pltf. through 
an operation which was about to be performed upon 
her by a medical man in attendance upon her. 
An injury was occasioned to the female pltf. 
through the negligence of the nurses, or one of 
them, while engaged in nursing her :—Held : upon 
the true construction of the documents in relation 
to the supply of the nurses, the contract of the 
assocn. was, not to nurse the female pltf. through 
the agency of the nurse as their servants, but merely 
to procure for her duly qualified nurses, & the 
nurses were not, in nursing the female pltf.. acting 
as the servants of the assocn.; & therefore defts. 
were not liable in respect of negligence of the nurscs 
supplied by them.—HAt... v. LEEs, [1904] 2 K. B. 
602; 73 L. J. K. B. 819; 91 L. T. 20; 53 W. ht. 
17; 20 T. L. R. 678; 48 Sol. Jo. 638, CrA. 
Annotations :—Distd. Norris v. Wolscley Tool & Motor Cab. 

Co. (1907), 52 Sol. Jo. 116. Consd. Cox v. Coulson, [1916 

2K.B.177. Reid. Hillyer v. St. Bartholomew’s Hospital, 

[1909] 2 K. B, 820; fimerson v. Lynn & Hamburg 

8.8. Co. (1913), 109 L. T. 53. 

52. Hospital servants.]/—An action fur damages 
will not lie against hospital authorities in respect 
of injuries to a patient who has been admitted to 
their hospital, caused by negligence on the part of 
the surgeons or physicians engaged in the operation 
or examination to which the patient has submitted 
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move mach authorities, }-—E 
SurTa’s Waxis Pusiio Hoariran (1915), | & Con machinery: |—M-wat Bo rate | (1903), 20 8. C. 435.—8, AF, 
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himself, of whose professional competence th 
hospital authorities have taken reasonable care 
to assure themselves, they not being the servants 
of the hospital authorities but professional men 
employed by those authorities exercise their 
profession to the best of their abilities according 
to their own discretion & in no way under the 
orders or bound to obey the directions of the 
authorities. Nurses & carriers, although they are 
servants of the hospital authorities for general 
purposes, are not so for the purposes of operations 

& examinations by the medical officers at which 

they assist, for they cease for the time being to 

be such servants, inasmuch as they take their 
orders during that period from the operating 
surgeon alone, & not from the hospital authorities, 

& even if nurses & carriers were persons for whose 

negligence the hospital authorities would be liable 

they are not liable for the negligence of the 
operating surgeon.—HILLYER v. ST. BARTHOLO- 

MEW’sS I[OSPITAT. (GOVERNORS), [1909] 2 Kk. B. 

820; 78 lL. J. K. B. 958; 25 T. I. R. 762; 53 

Sol. Jo. 714, C. A. 3 sub nom. HILLYER v. LONDON 

CORPN. (Sr, BARTHOLOMEW’S Hospiran, 

GioverNnons), 101 1. T. 3685 73 7. 2. 50). 

Annotations :—Distd. Smith v. Martin & Kingston-upon- 
Hull Corpn., (1911] 2 K. B. 775. Refd. Shrimpton ». 
Hertfordshire County Council (1910), 74 J. P. 305; 
Scottish Insce. Comrs. v. Royal Infirmary of Edinburgh 
(1913), 6 B. W. C. C. N. 120. 

58. Attendants hired with theatre.] —- LDefts., 
who were the governing body of a hospital, hired 
2x cinematograph theatre on Sundays, one of the 
terms being that the hospital would pay the wages 
of the staff for the days on which the theatre was 
taken. [Pltfs., with two others, took a box at 
the theatre on a Sunday, & during the performance 
one of the theatre attendants, who was sent to he 
box with a message, committed a technical assault 
on pltfs. In an action by pltfs. against defts. for 
damages :—Held: as on the true construction of 
the hiring agreement there was a separate employ- 
ment of the servants at the theatre, so that on 
Sundays they were the servants of the hospital, 
defts. were responsible in damages.—SAMUELS v. 
TOWNSEND (1916), 32 T. 1. R. 356. 

54, Driver working over jointly operated railway 
system.]—Applt.’s husband was killed owing to 
the negligence of resp. co.’s engine driver in dis- 
regarding the signals of another co. upon whose 
line he was driving the engine under an agreement 
between the cos. for joint working; cach co. 
paid the drivers employed in the joint service for 
the service on its own line. Applt. sued resps. 
for damages :—Held: the resp. co was not liable, 
since at the moment of the accident the engine 
driver was under the control of the other co.— 
Bain v. CENTRAL VERMONT Ry. Co., [1921] 2 
A.C. 412; 90 L. J. P. C, 221, P. C. 

Annotation :— rae Soc. tv. : ‘ 
Booker (oar, Danse (lg2dre K. By 62. ae 
55. Workmen hired to repair ship—Working 

under supervision of ship’s engineer.|—Resp. co. 

lent some of their servants to applts. to assist in 
repairing the engines in a wvoden motor vessel 
which belonged to applts. They worked under 
the orders of the ship’s engineer. Lighted candles 
by his instructions were used, & owing to the alleged 
negligence of resps.’ servants a fire occurred on the 
vessel, & applts. brought an action claiming to 
recover damages from resps. :—Held : resps. were 
not liable 48 the workers were not under their 
control, & it made no difference whether they were 
paid for the men’s services or not.—SOciéTé 
En TIME CAISH v, SHANGHAI Dock 
GINEERING Co., Lrp., [1921] 2 A. O. 417, n.3 
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90 L. J» P, C. 85; 125 I. T. 134; 37 tT; L. BR 379, 


‘Annotation :—Refd. Bain v. Central V: i 
2 A.C. 412. Ceutral Vermont Ry., [1921 


(b) Right to Dismiss. 

56. Servant of contractor.] — Deft. had the 
power of insisting on the removal of careless or 
incompetent workmen, but this power of removal 
does not vary the case. The workman is still the 
servant of the contractor only, & the fact that 
defts. might have insisted on his removal, if they 
thought him careless or unskilful, did not make 
him their servant (RotFr, B.).—REEDIE v. 
LONDON & Nortu WESTERN Ry. Co., Hosstr v. 
SAME (1849), 4 Exch. 244; 6 Ry. & Can. Cas. 184; 
20 L. J. Ex. 65; 13 Jur. 659; 154 BH. R. 1201. 
Annotations :—Refd. Overton v. Freeman (1852), 11 C. B. 

867; Kilis ». Sheffield Gas Consumers Co. (1853), 23 

LL. J. Q. B. 42; Peachey v. Rowland (1853), 13 C. B. 182 ; 

Gayford v. Nicholls (1854), 9 Kxch. 702; Butler v. Hunter 

(1862), 7 H. & N. 826; The Bornina (2) (1887), 12 P. D. 

58; Hardaker v. Idle District Council, [1896] 1 Q. B. 335 ; 

Holliday v. National Telephone Co., [1899] 1 Q. B. 221. 

Mentd. Knight v. Fox (1850), 20 L. J. Ex. 9; MacCarthy 

. Young (1861), 6 H. & N. 329; Tobin v. R. (1864), 16 

G. B. N.S. 310; Tho Halley (1867), L. R.2 A. & K. 3; 

Jones v. Liverpool Corpn. (1885), 14 Q. B.D. 890; Green- 

hill v. Low Boechburn Coal Co., [1897] 2 Q. B. 165; 

Maxwell »v. British Thomson Houston Co. (1902), 18 

T. L. R. 278; Performing Night. Soc. v. Mitchell & Booker 

(Palais do Danse), [1924] 1 K. ls. 762. 

57. Sub-contractor.}—MooRE v. PALMER, 
No. 47, ante. 

58. Servant engaged by servant.] -- Coal pro- 
prietors employed colliers, to whom the work 
was let off at so much per score baskets, & each 
collier had a drawer attached to him, whom he 
brought when he was himsclf hired. The colliers 
were not hired unless the manager approved the 
drawers, or unless, in the casc of disapproval, the 
colliers took drawers provided for them by the 
manager. The colliers paid the drawers out of 
their earnings, according to an agreement between 
them, in which the coal proprietors took no part, 
& discharged the drawers as they thought fit, 
without interference on the part of the proprietors, 

xcept that the latter might discharge the collicr 
f he injustly discharged the drawer, & that both 
xollier & drawer might be discharged for trans- 
gressing the rules of the mine. Upon the pro- 
yrietors becoming bkpt., & the colliers’ wages being 
_n arrear :—-iZeld: the drawers were not servants 
of the coal proprietors so as to be entitled to pay- 
ment in full of half a year’s wages.—Re Bykom, 
Ex p. Batt (1853), 3 De G. M. & G. 155; 20 
L. T. O. S. 267; 43 BE. R. 62; sub nom. Re Byrom, 
Ex p. BcKkerstry, 22 L. J. Bey. 27; 17 Jur. 108 ; 
1W. QR. 187, L. JJ. 





C. By Third Party. 

59. Servant hired by batliff.]|—The employer of 
the servant is the master for whose service he is 
retained, & not the bailiff of the farm, who in fact 
hires the servant.—RK. v. HosEASON (1811), 14 
Hast, 605: 104 BH. R. 734. 

60. Right to give directions--Thames water- 
men-— Members of Watermen’s Company. |-- 
MARTIN v. TemprerRLey (1843), 4 Q. B. 298; 3 
Gal. & Dav. 497; 12 L. J. Q. B. 129; 11 L. T. 
159; 73. P.145; 7 Jur. 150; 114 BH. RK. 912. 


Annotations :—Mentd. The Eden (1846), 2 Win. Rob. 442 ; 
Wilmerson v. Lynn & Hamburg 8.8. Co. (1913), 109 
L. T. 53; Turnbull v. Wieland (1916), 33 T. L. BR. 143. 


61. --—- Servants of stevedore under control 
of ship’s officers.|—Where a stevedore had con- 
tracted to discharge a vessel for a lump sum, the 
fact that the master of the vessel had control over 
the incidents of the discharge held uot to make the 
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Sect. 2.—K actors governing relationship: Sub-sect. 
9 C.; sub-sects. 2 & 3. Sect. 3: Sub-sects. ls 
2,3.4 & 5, A. (a) & (b).] 


servants of the stevedore the servants of the ship- 
owner so as to free the stevedore from liability for 
their negligence.—-CAMERON v. Nystrom, [1893] 
A. C. 308; 62 L. J. P. C. 85; 68 L. T. 772; 57 
J.P.550; 7 Asp. M. L. C. 320; 1 R. 362, P. C. 


SuB-SECT. 2.-—REMUNERATION. 
See Part V., post. 


SUB-SKCT, 3.—HEXCLUSIVE MMPLOYMENT. 

62. Person hired for particular work—-On em- 
ployer’s premises —- Journeyman tailor.] — A 
journcyman tailor was employed to do a particular 
job on his employer’s premises, & was obliged to 
work exclusively for his employer until the job 
was finished :—Held: the relation of master & 
servant existed between the employer & employed. 
—EHxz p. GORDON (1855), 3 CG. L. R. 1257; 25 
L. J.M.C.12; 25 1. T. O. S. 187; 1 Jur. N.S. 
683; 3 W. BR. 568. 

Annolahan :—Mentd. Lawrence v. Todd (1863), 14 Cc. B. 


8. 554, 
63. ——— Not on employer’s premises -.-- News- 
paper contributor.}—Re AsHLEY & SmiTH, ASHLEY 
v. ASHLEY & SMITH, No. 19, ante. 


SECT. 3.—COMPARISON WITH OTHER 
RELATIONSHIPS. 
SUB-sEcT. 1.—AGENCY. 

Agency generally.]—See AGENCY, Vol. I., pp. 
267 et seq. 

64. Master may direct how work to be done.]— 
Prisoner kept a refreshment house, & was employed 
by the prosecutors to get orders for their goods, 
to collect the money & pay it over. He was paid 
by commission. He was to go about among the 
farmers to get orders, but no definite time was to 
be spent in so doing. He was styled by them their 
agent for the particular district. Prosecutors had 
a store at B. under the controul of prisoner, who 
supplied customers from the stores pursuant to the 
orders he obtained. In order to obtain the security 
of a guarantee society for prisoner’s conduct, & 
in compliance with their regulations, it was 
arranged that the prosecutors should pay prisoncr 
w salary of £1 a year. Prisoner having got into 
arrear was treated by prosecutors as a debtor for 
the amount. Prisoner fraudulently appropriated 
money which he received from customers, & gave 
a false account :—Held : a conviction for embezzle- 
ment could not be sustained, as the above facts 
did not establish that prisoner was the servant of 
prosecutors, 

It seems to me that the difference between the 
relations of master & servant & of principal & 
agent is this: A principal has the right to direct 
what the agent has to do; but a master has not 
only that right, but also the right to say how it is 
to be done (BRAMWELL, B.).—R. v. WALKER (1858), 
Dears. & B. 600; 27 L. J. M. C. 207; 31 L. T. 
O. 8. 1387; 22 J. P. 3388; 4 Jur. N.S. 465; 6 
W. R. 505; 8 Cox, ©. 0.1, . 6. R, 

Annotation :—Refd. KR. r. Bowers (1866), L. R. 1. GC. R. 41. 

-.]—See AGENCY, Vol. J., p. 271, Nos. 30-32 ; 
CRIMINAL LAW, Vol. XV., pp. 922, 924, Nos. 
10,157, 10,182, 10,184, 10,185. 

65. Remuneration by commission — Whether 
conclusive of agency.}—In May, 1915, L. agreed 


MASTER AND SERVANT. 


to travel & obtain orders for S. for an indefinite 
period, & S. agreed in writing to pay L. by way 
of commission, half profits on receipt of orders, 
the same to apply to repeats on any accounts 
introduced by L. In Mar. 1916, S. wrote to L. 
determining the contract :—Held : the relationship 
between the parties was not that of master & 
servant, & therefore, L. was not entitled to notice 
determining the contract, & could not obtain 
damages for wrongful dismissal.—LEVy v. GOLD- 
H'LL, [1917] 2 Ch. 297; 86 L. J. Ch. 6933; 117 
L. T. 442; 33 'T. L. R. 479; 61 Sol. Jo. 630. 

Annotation :—Mentd. Cramb v. Goodwin (1919), 35 T L. QR. 


—— -——..]}—-See, also, CRIMINAL LAW, Vol. XV., 
pp. 922, 923, Nos. 10,160—10,166. 

66. Distinguished from mercantile agent.|— 
Pitf., wishing to sell furniture together with certain 
tapestry known as the ‘‘ Aubusson”’ tapestry, 
stored it in a house & engaged one P., an art 
dealer who bad an antique shop near by, to sell 
it for him on commission. P. lived in the house 
& brought customers to see the tapestry. Cus- 
tomers dealt with P. only & knew nothing of pltf., 
but P. had no authority to complete a sale without 
pitf.’s sanction. P. falsely represented to pltf. 
that he had sold the tapestry to one W. for £525 
& so obtained pltf.’s consent to the removal of the 
tapestry for sale & delivery to W. PT. then sold 
it to deft. in fraud of pltf. for £250. Deft. acted in 
good faith in the usual course of business, & had 
no notice of pltf.’s title :—Held: P. was a mer- 
cantitle agent & not a mere servant or shopman ; 
a mercantile agency under Factors Act, 1889 
(c. 45), may exist although the agent, as here, is 
acting for one principal only & has no gencral 
occupation as agent; P. was not in possession 
of the tapestry in virtue of his residence in the 
house, but he came into possession of it as mer- 
cantile agent, when he was allowed to take it away 
under colour of the alleged sale to W., even though 
plitf.’s sanction was obtained by fraud; the sale 
to deft. took place in the ordinary course of P.’s 
business as a mercantile agent within Factors 
Act, 1889 (c. 45), & deft. was therefore not liable 
for conversion.-—LOWTHER ¥v. LARRIs, [1927] 
1 K. B. 38903, C. A. 


Sun-SEct, 2.—APPRENTICESHIP. 
See Part XV., post. 


SUB-SECT. 3.—BAILMENT. 

See, generally, Baitment, Vol. IIL., pp. 53 
et seq.; CRIMINAL Law, Vol. XV., pp. 890-809, 
Nos. 9769-9858. 

67. Master porter employed by merchant.]— 
A master porter employed by a merchant at 
Liverpool to hoist or lower goods, cannot be con- 
sidered in the light of a bailee, but of a servant, 
& the party employing him is liable for any injury 
caused through his negligence or want of skill. 

The case of a carrier is quite distinct. He has 
goods in his custody as a bailee (PATTKSON, J.).— 
RANDLESON v. MuRRAY (1838), 8 Ad. & El. 109; 
3 Nev. & P. K. B. 239; 1 Will. Woll. & H. 149; 
7L.J.Q. B. 1382; 2 Jur. 324; 112 H.R. 777. 


_1nnotations :-—-Refd. Allen v. Huyward (1845), 7 Q. B. 960. 
Mentd. Quarman v. Burnett (1840), 6 M. & W. 499; 
Milligan v. Wedge (1841), 4 Per. & Dav. 714; Rapson v. 
Cuhitt (1842), 9 M. & W. 710; Rich v. Basterfield (1847), 
4C. B. 783; Reedie v. N. W. Ry., Hobbit v. Samo (1849), 
13 Jur. 659; Peachey v. Rowland (1853), 13 C. B. 182; 
Sadler v. Henlock (1855), 4 EH. & B. 570; Pickard v. Smith 

1861), 10 C. B. N. S. 470; Murphy v. Caralli (1864), 3 
. & C. 462; Barker v. Horbert, [1911] 2 K. B. 633. 
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68. Carrier.}—RANDLESON v. Murray, No. 67, 

nie. 
7 69. -}—Prisoner was a carrier, whose only 
employment was to carry unsewed gloves from a 
glove manufacturer at A., to glove sewers who 
resided at B., to carry back the gloves when sewed, 
& to receive the money for the work & pay it to 
the respective glove sewers, deducting his charge. 
On some occasions, instead of paying over the 
money received for certain of the glove sewers, 
he denied the receipt of it, & appropriated it to his 
own use :—Held: he could not be considered the 
servant of the persons defrauded, & therefore was 
not liable to be convicted of embezzlement, for 
his offence was a mere breach of trust, as he was a 
bailee of the money.—R. v. GiBRs (1855), Dears. 
GC. C. 445; 24L. J. M.C. 62; 24 L. T. O. S. 279 ; 
19 J. P. 70; 1 Jur. N. 8.118; 3 W. R. 23235 6 
Cox, C. C. 455, C. C. R. 


Annotation :—Mentd. Hearn v. L. & S. W. Ry. (1853), 3 
CG. L. R. 597. 


70. Master of ship—- When remunerated by 
share of freight. |— ASSOCIATED PORTLAND CEMENT 
MANUFACTURERS (1910), LD. v. ASHTON, No. 17, 





ante. 
Driver of hackney carriage.]|— See Part IT., Sect 
4, post, 


SuB-SECT. 4.—BANKRUPT AND TRUSTEE. 

71. Bankrupt carrying on own _ business — 
Subject to control & inspection of trustees. |— J. 
executed a deed of inspectorship under the Bkpcy. 
Act, 1861 (c. 134), by which he assigned all his 
property, but not his business, to trustees, upon 
trust for the benefit of his creditors. The deed 
contained a covenant by J. to carry on his business 
to the best of his ability under the inspection & 
control of the trustees to whom he was to pay all 
moneys received by him; a provision that the 
trustees should be liable as against cach other for 
his own defaults only, & an express declaratior 
that the deed was intended to operate as a deed o 
inspectorship & composition under the Act. ‘The 
trustees derived no benefit under the deed othe 
than that which they shared in common with thi 
other creditors. After the dced was registered 
pltfs. supplied goods upon written ordcrs expressed 
to be ‘‘ for J.” to the place where he had carried 
on his business previously to the execution of the 
deed, & where the business was still being carried 
on under his management. The trustees regularly 
supplied him with money for the current expenses 
weekly in advance, & they had no personal know- 
ledge of the orders given to pltfs., who on the other 
hand, were not shown to have had any knowledge 
of the deed :—Held: the real intention of the 
parties as appearing by the deed was that J. should 
carry on the business as his own, subject to the 
inspection & control of the trustees ; & the relation 
of master & servant or of principal & agent did 
not exist between them & him, & consequently 
they were not liable to pltfs. for the price of the 
goods, supplied on his orders.—FHASTERBROCK v. 
BARKER (1870), L.R.6C.P.1; 40L.5.C.P.17; 
23 L. T. 535 ; 19 W. R. 208. 


Annotation -—Consd. Nicholls v. Knapman (1909), 101 


SUB-sEcT, 5.—EMPLOYER AND CONTRACTOR. 
A. How Relationship Determined. 
(a) In General. 


. 72, Mixed question of law & fact-——Effect of 
ritten contract between parties.|—Defts., who 


RELATIONSHIP. 29 


were the occupiers of a dancing hall, engaged on 
the terms of a written agreement, a band to provide 
music therein. The agreement provided that the 
‘and should not, in the music played, infringe any 
copyright, & should be liable for damages & 
costs caused by any infringement. There was also 
a notice posted in the hall that ‘‘ only such music 
as may be played without fce or licence is allowed 
be played in this hall.”” On one occasion the 
played certain music the copyright of which 
belonged to pltfs., without pltfs.’ licence; but 
defts. did not know, & had no reasonable ground 
for suspecting, that this infringement would take 
place. In an action by pltfs. for damages & an 
injunction :—Held: (1) on its true construction, 
the agreement between defts. & the band con- 
stituted the latter the servants of defts., & not 
independent contractors, the band on the occasion 
in question were acting in the course of their 
employment. 

(2) The question whether a man be a servant or 
an independent contractor is often a mixed 
question of Jaw & fact. If, however, the relation- 
ship rests upon a written document only the 
question is primarily one of law. The contract is 
to be construed in the light of relevant circum- 
stances. . . . It seems, however, reagonably clear 
that the final test, if there be a final test, & 
certainly the test to be generally applied lies in 
the nature & degree of detailed control over the 
person alleged to be a servant. ... I conceive 
that a general manager, at a high salary, of a 
partnership, or the managing director of a limited 
co. at an even higher salary are usually servants & 
not independent contractors (MCCARDIE, J.).— 
PERFORMING RicHut Sociery, Lap. v. MItTcHEe. 
& BookER (PALAIS DE DANSE), LTn., [1924] 1 
k. B. 762; 93 L. J. K. B. 306; 131 L. LT. 243; 
40 'T. I. R. 308; 68 Sol. Jo. 539. 

_innotations :—Generally, Mentd. Evans v. Hulton (1924), 

131 L. T. 534: Falcon v. Famous Players Film Co., [1926] 

1 K. B. 393. 

73. General test—_Nature & degree of detailed 
control.|—PERFORMING RiGgutT Society, Lip. v. 
MITcHELL & BOOKER (PALAIS DE DANSE), LTD., 
No. 72, ante. 

74. General manager of partnership. |—-PERFORM- 
Ina Riaut Society, LTD. v. MITCHELL & BooKkrn 
(PALAIS DE DANSE), LTD., No. 72, ante. 

75. Managing director of limited company.]- - 
PERFORMING RIGHT SOCIETY, LTD. v. MITCHELL & 
BooKER (PALAIS DE DANSE), LTD., No. 72, anie. 


(b) Independent Business. 


76. Cattle drover—-Licenced.} Deft., a butcher, 
employed a licenced drover to drive home some 
bullocks for him from Smithfield Market. The 
drover employed a servant of his own for the 
purpose, through whose negligence a bullock got 
into pltf.’s premises, & injured his property. 
Ihe drover was licenced to drive cattle from 
Smithfield within the City: & it appeared that 
none but the purchasers themselves, or licenced 
drovers, were allowed to do so; but the accident 
took place out of the City :—Held: deft. was not 
liable to be sued for the injury. 

Here the butcher does not as a regular part of his 
business employ the drover. The casc is like that 
of a man who sends a parcel by a person carrying 
on the business of carrier (LORD DENMAN, C.J.).— 
MILLIGAN ¥ WEDGE (1840), 12 Ad. & EI. 737; 
Arn. & H. 73; 4 Per. & Dav. 714; 10 L. J.Q. B. 
19; 5J. P. 209; 113 HK. RK. 993. 


Annotations :—Consd. Rapson v. Cubitt (1842), 9 M. & W. 
710. Distd. Martin v. Temperley (1843), 4 Q. B._ 29s. 
Consd. Allen ». Hayward (1845), 7 QY. B. 960. Distd. 
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Sect. 3.—Comparison with other relationships: Sub- 
sect. 5, B. & C. : sub-sects. 6 & qT. Sect. 4.) 


took place, by which a person on the premises was 
seriously injured :—Held: he could not maintain 
any action against the original contractor.— 
RApson v. CuBiTr (1842), 9 M. & W. 7103; 11 
L. J. Ex. 271; 6 Jur. 606; 152 E. R. 301; pre- 
vious proceedings (1841), Car. & M. 64, N. P. 
-innotations :—Refd. Allen v. Hayward (1845), 7 Q. B. 960 ; 
Reedie v. L. & N. W. Ry., Hobbit ». L. & N. W. ly. 
(1849), 4 Exch. 244; Parry v. Smith (1879), 4 C. P. D. 
325 ; trea * v. Holliday & Greenwood (1912), 28 
T. L. R. 494; Performing Right Soc. v. Mitchell & Bookcr 
(Palais de Danse), [1924] 1 K. B. 762. Mentd. Machu v. 
L. & 8S. W. Ry. (1848), 2 Exch. 415; Overton v. Freeman 
(1852), 11 C. B. 867; Hardaker v. Idle District Council, 
(1896) 1 Q. B. 335. 


93. ———..}— In the case of a servant, the em- 
ployer by hiring him to a certain extent accredits 

becomes responsible civilly for his acts. Thus, 
W. [the sub-contractor] might be liable for the 
consgeuences of the negligence of the labourers 
employed by him. But it by no means follows 
that defts., the original contractors, are responsible 
for the acts of W. I think the present case falls 
within the principle of those authorities which have 
decided that the sub-contractor, & not the person 


with whom he contracts, is liable civilly as well 


as criminally for any wrong done by himself or 
his servants in the execution of the work contracted 
for (MAULF, J.).—OVERTON v. FREEMAN (1852), 
11 oc. B. 867; 21L.5.C.P. 52; 18L.7T. 0.8. 
224; 16 Jur. 65; 188 E.R.7°7; previous pro- 
ceedings (1851), 3 Car. & Kir. 49, N. P. 
Annotations :-—Refd. Peachoy v. Rowland (1853), 138 C. B. 
182; Sadler v. Henlock (1855), 3 C. L. R. 760. M 


entd. 
Ellis v. Sheffield Gas Consuiners Co. (1853), 2 KE. & B. 


767; Blake vo. Thirst (1863), 2 H. & C. 20. 

94. Servant may also be sub-contractor.] — A 
railway co. entered into a contract with A. to 
construct a branch line; who contracted with 
B. to erect a tubular bridge, parcel of the works. 
B. had a surveyor C. whom he paid by a salary 
of £250 a year to attend to his gencral business ; 
& after obtaining the contract for the bridge con- 
tracted with C. to provide the necessary scaffold- 
ing, for which he was to receive £40 irrespective of 
his salary, B. to furnish the requisite materials, 
including lights. One of the poles of the scaffold 
rested on a highway, & owing to the want of 
sufficient light to warn the passers-by, D. stumbled 
over the pole & was injured ; subsequently to 
which additional] lights were placed on the spot, 
& B. paid for them :—Held: B. was not liable, 
& D.’s remedy lay against C. 

The act complained of was not done by C. in 
the character of servant of defts. (ParkR, B.).— 
KNIGHT v. Fox (1850), 5 Exch. 721; 20 L. J. Ex. 
9; 16 L. T. 0.8. 128; 14 Jur. 963; 14 J.P. Jo. 
[la vv EK. oe ; 

AR tons :~-Folld. Overton v. Free Hy ce 

867. Refd. Kllis v. Shefficld Gas Conmniions Co. (A853), 


2K. & B. 767; Peachey v. Rowland (1853), 13 C. B. 182: 
Sadler »v. Hcnlock (1855), 24 L. T. 0.8 BES. sak 


C. Inability of Master for Acts of Contractors 
and Their Servants. 
See Part IX., Sect. 6, post. 


SuB-sEcT. 6.—PARTNERSHIP. 
See PARTNERSHIP; [Partnership Act, 


(c. 39), s. 2 (3) (b). 1890 


SUB-SECT. 7.—TENANCY, 
95. Whether occupation as servant or tenant— 
Occupancy by way of privilege—Pauper tenant of 


MASTER AND SERVANT. 


overseers.]—One put by overseers of the poor into 
a house to live there is merely a servant, & his 
possession is theirs, & he may commit arson by 
burning it.—-R. v. GOWEN (1786), 2 East, P. C. 


1027. 
Aneel -—Mentd. R. v. Wallis (1832), 1 Mood. C. C. 
344, 


96. —~—.]—- A schoolmaster was permitted, 
but not required, by his employers to live in a 
certain house so Jong as he continued to hold the 
appointment of schoolmaster :—Held : the school- 
master did not occupy the house by virtue of his 
employment, &, therefore, was entitled to have 
his name inserted in division 1 of the list of voters. 
—Dover v. Prosser, [1904] 1 K. B. 84; 73 
L. J. K. B. 13; 89 L. T. 724; 68 53. P. 37; 52 
W. R. 140; 20 T. L. R. 49; 48 Sol. Jo. 51; 2 
L. G. R. 156; 1 Smith, Reg. Cas. 313, D.C. | 

97. ---—.]}-The true principle for determining 
whether occupation by a person in the capacity 
of a servant is occupation as tenant, is this: If 
the occupation be as servant it is not a tenancy, 
if it be not as servant it is a tenancy; though the 
person be required to occupy.—Bury Sr. Ip- 
MUNDS BOROUGH CASE, CLARK v. St. MARY, BURY 
St. EDMUNDS OVERSEERS (1856), 1 C. B. N. 58. 
23; K.&G.90; 26 L.J.C.P.12; 28 L. T. 0.8. 
102; 20 J. P. 759; 3 Jur. N.S. 645; 5 W. it. 
21; 140 E.R. 9. 

Annotations :—Mentd. Rogers v. Harvey (1858), 5 C. B. N. 8. 
3; Heartliey v. Banks (1859), 28 L. J. C. P. 144; Bride- 
water v. Durant (1861), 11 C. B. N.S. 7; Collier v. King 
(1862), 11 C. B. N.S. 478; Fox v. Dalby (1874), I. R. 10 
C. P. 2853 Smith v. Seghill Overseers (1875), I. R. 10 


Q. BB. 422: Bent v. Roberts (1877), 1 Tax Cas. 199; 
Hemmings vw. Stoke Poges Golf Club (1919), 35 T. Tu. 1. 
v4. 


98. ——_.]—- R._v. SoutnH NEwTON, WILTS. 
(INITTABITANTS), No. 303, post. 

99. -——.]—LAKE v. CAMPBELL, No. 780, post. 

100. ———.|—A steel-tester, engaged during the 
daytime at his employers’ works, entered into an 
agreement with his employers, of which there was 
a written memorandum, to occupy a certain house 
attached to the office of the works. He agreed to 
be responsible for certain cleaning operations in 
the house & other duties, & in return he was to 
have the house rent & rates free, & also to have 
free coal & light, etc. The cleaning duties were 
carricd out by his daughters during the four 
years he occupied the house. He was killed by 
gas escaping into his bedroom from a stove in 
the office where it had been lighted by the night 
watchman. The county ct. judge held that the 
workman was under a contract of service to per- 
form the duties set out in the written memorandum 
& found that he was compelled to sleep on the 
premises to sce that these duties were carried out. 
He held that death was due to an accident arising 
out of & in the course of the employment :—Held : 
the contract with regard to the cottage was merely 
a tenancy agreement & embodied no contract of 
service.—WRAY v. TAYLOR BROTHERS & Co. 
ea 109 L. T. 120; 6 B. W. C. C. 529, 
C, A. * 

101. ———. Co-existence of relationships of 
tenancy & service in same parties.|—Bill to set 
aside the lease of a farm granted to a steward by 
his employer, dismissed, with costs; although the 
lease was for a term longer than was usual on the 
estates, & was granted at the solicitation of the 
steward, on an agreement made before the sub- 
sisting lease had expired, & at a rent lower than 
was offered to the steward on behalf of the occupy- 
ing tenant; it appearing that the rent to be paid 
by the steward had been fixed by a surveyor 
named for that purpose by the employer, & on a 
valuation made in the manner usual with the 
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surveyor; & the offer of a higher rent being 

eel to the employer before he executed the 

ease. 

There is no rule of policy which prevents a 
steward from being a lessee. There is no rule of 

olicy which prevents a steward receiving from the 
bounty of the employer a_ beneficial lease 

(LEACH, V.-C.).—SELSEY (LORD) v. RHOADES 

(1824), 2 Sim. & St. 41; 57 KE. R. 260; on appeal 

(1827), 1 Bli. N. S. 1, H, L. 

Annotations :—Mentd. Nicol v. Vaughan (1834), 7 BH. 
N. 8. 395; Trevelyan v. Charter (1835), 4 L. J. Ch. 209; 
Rudd v. Sewell (1840), 4 Jur. 882; Baker ». Read (1854), 
18 Beav. 398; Waters v. Shaftesbury (1866), 14 L. T. 
184; Dunne v. English (1874), L. R. 18 Eq. 524. 

102. House not house of master— Rent 
paid by master.]—A servant occupying a house 
cannot be said to hold it as servant, if it be not 
the master’s house. 

R., a brewer, engaged L. as clerk, at a yearly 
salary, & agreed to permit him to occupy a certain 
house as his residence, free from rent, rates, & taxes, 
another clerk being also boarded & lodged in the 
same house if I. should require it, but paying 
for his board : & such salary & house accommoda- 
tion were to be in full satisfaction to L. for all 
perquisites, & for his expenses in the service. 
Mither party might give the other three months’ 
notice of determining the service. lL. occupied 
the house for some time, & then, his health being 
impaired, he removed to another. J.. agreed with 
the landlord for this house, but the latter con- 
sidered R. as his tenant. The furniture of the 
first house, belonging to R., was removed to the 
second. J. was assessed to the poor rates & 
window duty; & these, as well as the rent, were 
paid by R. at the brewery. IL. once objected to 
being registered as a voter by reason of occupyin,; 
the house, but afterwards acquiesced, & voted at 
the election of a borough member. Subscquently, 
].. appealed against a poor rate in which he was 
assessed as the occupier, alleging that he held 
as servant only, & It. appeared on the hearing 
of the appeal, & claimed to be the party ratable. 
The sessions confirmed the rate, but stated the 
above facts for the opinion of this ct. :—WJeld: 
1... the clerk, & not R., was the ratable occcupier. 
---R. v. LYNN (1838), 8 Ad. & Til. 879; 3 Nev. 
& P. K. B. 4113 1 Will. Woll. & IT. 366; 7L. J. 
ieee 85; 2/5. P. 440; 2 Jur. 541; 112 WR. 

103. — — -..-—-.]—Pauper, whose children 
were engaged to work for three years at a mill, 
removed with his family to a cottage rented by 
the mill owner, C., for the convenience of families 
So employed. The bargain between him & C. 
was, that a stated weekly payment for the use of 
the cottage should be deducted from the children’s 
wages. Pauper, who was not himself in the ser- 
vice of C., continued to occupy the cottage for 
sixteen years, during all which time, & after he 
quitted it, some one or more of his children con- 
tinued to work at the mill. He quitted without 
regular notice, in consequence of the sale of the 
cottage :—Held: pauper’s occupation was as 
tenant, & not as servant.—R. v. BIsuorTon (IN- 
HABITANTS) (1839), 9 Ad. & Bl. 824; 1 Per. & 


Dav. 598; 8 L. J. M. 0. 25; 3 J. P. 273; 112 
R. 1426. 





+ FO, A180, KLECTIONS, Vol. XX., p. 26, 
Nos. 138-140 ; LANDLORD & TENANT, Vol. _- __., 
Dp. 519 e¢ seq.; Vol. XXXI., p. 49, No. 1968; 
Rates & Ratina. 

Description of premises occupied by servant—In 
indictment for burglary.}—See CrmmINaL Law, Vol. 
XV., p. 956, Nos. 10,6465-10,660, . 
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Sect. 4.—-DURATION OF RELATIONSHIP. 


Termination of relationship.}—See Part IV., 
Sect. 2, post. 

104. Yearly hiring— Relationship continuous 
throughout term.]—(1) Where a contract of hiring 
contains an express exception of any particular 
time, so that during that time the servant is free 
from the control of the master, that is not a hiring 
for a year, & service under it will not confer a 
scttlement. . . . ‘The law implies in every contract 
of hiring an undertaking by the servant to work 
at all reasonable hours when required. In 
factories, the ordinary hours of working are, 
gencrally speaking, twelve hours a day; but it 
by no means follows from thence that tho master 
may not on extraordinary occasions require his 
servants to work at other hours: & whether he 
docs so or not, the relation of master & servant 
will equally subsist during the whole of the day 
(BAYLEY, J.). 

In order to constitute a yearly hiring the con- 
tract must be such that the relation of master & 
servant will subsist during the whole of the year, 
& during the whole of every day in the year 
(LITTLEDALE, J.). 

(2) I have no doubt that what passed by parol 
between the pauper & the foreman was not admis- 
sible evidence to explain what the bargain was 
(PARKEK, J.).—Rh. v. ST. JOHN, DEVIZES (INHABI- 
TANTS) (1829),9 B. & C. 896; 4 Man. & Ry. K. B. 
680; 2 Man. & Ry. M. C. 397; 8L. J. 0.8. M. C. 
243; 109 LK. RR. 333. 

Annotulion :-— As to (1) Consd. ht. v. Frome Selwood (1830), 

1B. & Ad, 207, 

105. Employment limited to certain hours daily 
—Relationship exists during those hours only. |— 
Where the pauper is hired for five years to stand 
in a certain relation to his master only during 
twelve hours in the day ... as he was to work 
no longer, that was the only time in which he was 
to be under his master’s control (LORD 
KENYON, ©.J.).—Kh. v. Nortuo NiIBLeY (INUABI- 
TANTS) (1792), 5 Term Rep. 21; Nolan, 146; 101 
i, R. 12. 

Annotations :—Consd. R. r. Frome Selwood (1830), 1 B. & 


Ad. 207. Refd. lt. v. Gateshead /1821), 3 Dow. & Ry. 
K. B. 3338, n. 
106. —-—- J—R. v. St. JOHN, DEVIZES 





(INIJABLTANTS), No. 101, ante. 

107. ——.} A pauper was “ hired for a 
year, al 4s. 6d. a week, to work from six in the morne 
ing till seven in the evening, & to make as much 
overwork as he chose” :—-f[eld: an exceptive 
hiring. 

The stipulations are that the servant shall 
receive {fixed wages, that hc shall work from six 
in the morning till seven in the evening, & that he 
may muke as much overwork as he chooses. But 
he could not have been compelled to make any 
overwork; he had a right any & every evening 
to say to his master, ‘“ I have worked thirteen 
hours to-day, & 1 will work no more till to- 
morrow.” This is clearly an exception in the 
contract, limiting the control of the master over 
the servant to thirteen hours a day; beyond that 
period the master had no right to compel work, 
nor was the servant under any obligation to per- 
form it (BAYLEY, J.).—R. v. BirmMincHam (IN- 
HABITANTS) (1829), 9 B. & C. 925; 2 Man. & Ry. 
M. C. 402; 4 Man. & Ry. K. B. 691; 109 HB. R. 
344; sub nom. R. v. ATHENSTONE (INHABITANTS), 
8L. J.O0O.S. M. C. 44. 


notations :-—F . R. v. Frome Selwood (1830), 1 B. & 
a pet ». Ossett-cum-Guwthorpo (1832), 4 





Ad. 207. 
B. & Ad. 216. Refd. It. v. Norton Bavant (1835), 3 
& I). 161. 
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8. —— -}+—If it be made part of the 
bargain that the person hired shall serve for 
specific hours only then the relation of master & 
servant does not subsist out of those hours 
(BAYLEY, J.).—R. v. Frome SELwoop (INHABI- 
TANTS) (1830), 1 B. & Ad. 207; 9 L. J. O. S. 
M. C.7; 109 H.R. 764. 





Annotations :-—Distd. R. v. Ossctt-cum-Gawthorpe (1832), 
a Be Aa 316. Refd. I. ». Norton Bavant (1835), 3 








109. -|—A pauper was hired, with 
others, under a contract, to hew, work, fill, & drive 
coals, & to do such other work as they should be 
required & directed to do by the owners of the 
mine, at the respective prices, & on the following 
amongst other terms & conditions: that the 
parties hired should, except when prevented by 
sickness or other sufficient or unavoidable cause, 
do & perform a full day’s work on each & every 
working day, cxcept a single shift on the pay 
Saturdays, or such quantity of work as should be 
deemed fairly equal to a day’s work, & should not 


Part Il.—-Particular 


SECT. 1.—AGRICULTURAL LABOURERS. 

110. Who is an agricultural labourer—General 
help.}— REYNOLDS v. WHELAN (1847), 16 L. J. 
Ch. 434; 9 L. T. O. S. 392. 


Annotations :-~--Mentd. Re Feltham’s Trust. (1855), 1 K. & 
de fe Waller, White v., Scoles (1898), 68 L. J. Ch. 


Within Employers & Workmen Act, 1875 
(c. 90).}—Sce Part VI., Sect. 8, sub-sect. 2, B. (6), 


post. 
Within Employers’ Liability Act, 1880 
(c. 42).}—-See Part XIII., Sect. 2, sub-sect. 2, post. 


SECT. 2.—APPRENTICES. 
See Part XV., post. 


Sect. 3.—ARTIFICERS. 
Within Employers & Workmen Act, 1875 (c. 90).] 
—See Part VI., Sect. &, sub-sect. 2, 1. (b), post. 
Within Employers’ Liability Act, 1880 (c. 42).}— 
See Part AIL, Sect. 2, sub-sect. 2, post. 


Sect. 4.—DRIVERS OF HACKNEY CARRIAGES. 

111. Whether servant of owner—As regards the 
public.|—The licenced driver of a cab licenced to 
deft. is a servant of deft. for whose trespass when 
driving the cab deft. is liable, although the driver 
hire the cab at a sum certain each day, by a 
bargain having reference to that day only ; such 
ab agreement being mercly the mode of paying 
deft.’s wages.—MorRiEY v, DUNsSCOMBE (1848), 11 
ye iik re itd Powl 

n WONG o—- « POWIOS »v. ’ 5 > HK. 
207. Refd. Fowler v. Lock (iste). L. Re re. P. Bio = 

112. ——- ——-.]— By arrangement between 
deft., the registered proprictor, & the licensed 
driver of a hackney cab, plying for hire under 
London Hackney Carriages Act, 1831 (c. 22), & 
London Hackney Carriages Act, 1843 (c. 86), the 
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leave their work until such day’s quantity of work 
was fully performed or finished to the extent of 
each man’s ability, & in default thereof, forfeit 
2s. 6d.; & it was agreed, that every hewer, putter, 
or driver, or other workman, should be paid his 
respective earnings or wages every fourteen days, 
subject nevertheless to such deductions as were 
therein mentioned :—Held: the contract to hew, 
work, fill in, & drive coals, & to do such other 
work as should be necessary for the carrying on 
of the colliery, & as they should be required & 
directed to do by the owners, must be taken to 
mean, to do what should be deemed necessary 
under the terms subsequently set forth; it was 
thercfore an exceptive contract of hiring. It 
was a contract to work for cleven out of the 
fourteen days, the Sundays & pay Saturdays, 
when single shift, being days on which the relation 
of master & servant did not exist between the 
parties.—R. v. COWPEN (INHABITANTS) (1836), 5 
Ad. & Il. 383; 6 Nev. & M. K. B. 559; 3 Nev. 
Tar M. O. 673; 56 L. J. M. C. 125; 111 E.R. 
Annotation :-—Refd. li. vr. Walbottle (1846), 9 Q. B. 248. 


Classes of Servants. 


driver paid 14s. 6d. each morning for the un- 
controlled use of the cab & two horses during tho 
day, & the fares earned each day belonged to the 
driver. The horses were fed at the expense of 
deft., & his name appeared upon a plate on the 
cab, as required by London Hackney Carriages 
Act, 1831 (c. 22), s. 20 :—Held: under the cir- 
cumstances, & looking to the provisions of akove 
statutes the driver was to be considered as the 
servant or agent of deft., with authority to enter 
into contracts for the employment of the cab, & 
deft. therefore was liable for a loss occasioned by 
the breach of a contract by the driver safely & 
securely to carry.—POWLES v. LliprrR (1856), 6 
K. & B. 207; 25 L. J. Q. B. 3381; 27 L. T. 0.8. 
77; 21 J.P.4; 2 Jur. N.S. 472; 4 W. KR. 492; 
119 E. li. 841. 


Annotations :—Consd. Fowler rv. Lock (1872), L. R. 7 C. P. 
272. Folld. Venubles v. Smith ae rf B. D. 


istd. King v. Spurr (1881), 8 . 104. Apprvd. 
tes v. Bill, [1902] 2 K. B. 38. Consd. Kemp v. Klisha, 
[1918] 1K. B. 228. Refd. Steel v. Lester (1877), 3 C. P. D. 


1; King v. London Improved Cab Co. (1889), 23 

Q. B. D. 281; Keen v. Henry, [1894] 1 Q. LB. 292 ; Doggett 

v. Waterloo Taxicab Co. (1910), 79 L. J. K. B. 1085; 

Smith v. General Motor Cab Co. (1911), 105 L. T. 113; 

Bygraves v. Dicker, [1923] 2 K. B. 585. 

118. -J]— The relation of the pro- 
prietor & the driver of a cab quoad the public is 
that of master & servant; inter se that of bailor 
& bailee. 

Wherc there is no wrongful user of the cab by 
the driver, the proprietor is responsible for his 
negligence. A driver, who had no epecified time 
for starting from or leaving the proprietor’s 
stables, made a short deviation for his own con- 
venience at the close of his day’s work & while 
returning to the stables. After such deviation 
he was again returning when he ran over & injured 
pltf. :—Held: the driver was not on an indepen- 
dent journey, & must be considered to be in the 
proprietor’s employ at the time of the accident. 
—VENABLES v. SMITH (1877), 2 Q. B. D. 279; 46 
L. J. Q. B. 470; 36 L. T. 509; 41 5. P. 551; 25 
W. R. 584 








Annotations :—Distd. King v. Spurr (1881), 8 Q. B. D 104. 
. King v. London Improved Cab Co. (1889), 23 
Q. B. D. 281. Refd. Stecl v. Lester (1877), 3 C. p D. oh : 


Parr L1.—ParTricuLaRr 


. 13. 292; Gates v. Bill, [1902] 
2 K. oggett ». Waterloo Taxi-Cab Co., [1910] 
2 K. B. 336; Smith v. General Motor Cab Co., [1911] 
A. C. 188; Kemp v. Elisha, [1918] 1K. B. 228; Bygraves 
v. Dicker, [1923] 2 K. B. 585. 


Keen v. Hon [1894] 1 
B. 38: D 


. position of the driver 
of a taxi-cab is in most respects identical with the 
position of the driver of a horse cab. It has been 
held by a series of authorities by which we are 
bound that the relation of a proprietor of a horse 
cab & a driver is not in ordinary circumstances one 
of master & servant, although as between a 
member of the public injured through the negligence 
of the driver the proprietor is liable. I think that 
the relation was that of bailment (Cozmns-Harpy, 
M.R.).—DOGGETT v. WATERLOO TAXI-CAB Co., 
Lrp., [1910] 2 K. B. 336; 79 L. J. K. B. 1085; 


Annotations :—Consd. Wilmerson v. Lynn & Hamburg §.S. 
Co., [1913] 3 K. B. 931. Refd. Smith . General Motor 
Cab Co., [1911] A. C. 188; Curtis v. Plumptre (1913), 
6B. W. C. C. 87; Kemp wv. Klisha, [1918] 1 K. B. 228. 
115. -—— ———.] — Applt. was a taxicab driver 

who, in driving a cab of resps., met with an acci- 

dent. The county ct. judge found that the rela- 
tion between resps. & applt. was that of bailor 

& bailee, & not that of master & servant, & dis- 

missed the application :—Held: the finding of 

the county ct. judge could not be disturbed. 

It may well be that though the relation between 
the taxicab owner & his driver inter se be that of 
bailor & bailec, the driver may still quoad third 
parties be treated as the agent of the proprietor 
authorised to ply for hire in the streets for reward 
to the latter ; & the proprietor be thereby rendered 
liable for those acts of the driver which were within 
the scope of the latter’s authority (LORD 
ATKINSON). 

Quoad the public, the relation of the cab driver 
to the cab owner was, iv my opinion, one of agency ; 
so that, for negligence in the conduct of his busi- 
ness, both principal & agent might naturally be 
responsible to the public (LonD SHAw).—SMITH 
v. GENERAL Motor Cas Co., Lrp., [1911] A. C. 
188; 80 L. J. K. B. 839; 105 L. T. 113; 27 
a Z KR. 370; 55 Sol. Jo. 430; 4B. W. C. C. 249, 


Annotations :—Refd. I. v. Messer (1911), 82 L. J. K. B. 913; 
Curtis v. Plumptre (1913), 6 B. W. C. C. 87; Kemp v. 
Klisha, [1918] 1 K. B. 228. Mentd. Wilmorson v. Lynn & 
Hamburg 8.S. Co., [1913] 3 K. B. 931. 


116. London Hackney Carriages Act, 
1843 (c. 86).J]—Abuove Act does not, under all 
circumstances, create the relation of master & 
servant between the cab proprietor & the driver. 

Pltf. was injured through the negligent driving 
of a cab driver, & brought his action for damages 
against the cab proprictor. By the terms of 
arangement between the proprictor of the cab 
& the driver the proprietor let the cab to the 
driver by the week, the driver providing the horse 
& harness, & paying 10s. a week for the hire of 
the cab:—Held: the proprietor was not liable 
for the negligent driving of the cab driver, for 
the relation between them was that of bailor & 
bailee, & the relation of master & servant. was 
not created between them by above Act.— 
Kina v. Spurr (1881), 8 Q. B. D. 104; 51 L. J. 
Q. B.105; 45 L. 1. 709; 46 J.P. 198; 30 W. BR. 








ek D. C. 
nnotations :-—Distd. King v. London Improved Cah Co. 
(1889), 23 Q. B. D. 281. NF. Keon v. Henry, {1994} 1 
292 Doggett v. Waterloo Taxi-Cab Cu. 


102 L. T, 874; Kemp v. Elisha, (1918) 1 K. B. 


t 117, J—The relationship be- 
Pace the cab proprietor & the driver is that of 
ailor & bailee. The question, however, turns on 
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the truce construction of above Act, & that, in my 
opinion, puts the driver so far as regards thu 
public in the position of servant, & the proprietor 
in the position of master with the liabilities that 

attach to that position (Lorus, L.J.).—IKInu v. 

LONDON IMPROVED CAB Co. (1889), 23 Q. B. DD. 

281; 581. J. Q. B. 456; 61 LL. 'T. 843 583 0. P. 

788; 37 W. R. 737: 5'T. L. 1. 591, C. A. 

Annotations :—Folld. Koon v. Henry, [1894] 1 Q. B. 292. 
Refd. Smith v. Bailey, [1891] 2 Q. B. 403; Gates v. Lill, 
[1902] 2 K. . 38; Doggett v. Waterloo Tuxi-Cab Co., 
[1910] 2 K. B. 336; Smith ». General Motor Cab Co., 
[1911] A. C.188; Kemp ¢. Elisha, [1918] 1 K. B. 228. 
118. ——_ -——-- —.]—_ Deft., registered the 

proprietor of a hackney carriage under above Act 

Iet the carriage to his son upon a hiring agree- 

oe ‘The son had the sole charge & custody of 
1¢ 

an action against deft. to recover damages for 
injury sustaincd in consequence of the negligence 
of the driver of the carriage who was put to drive 
the carriage by deft.’s son :—Held: the effect of 
above Act was to render the registered pro- 
prietor of a hackney carriage in the metropolis 
responsible for the acts of the driver as if the driver 
were his servant, & consequently deft. was liable. 

—KEEN v. HenRY, [1894] 1 Q. B. 202; 63 L. J. 

Q. B. 211; 69 L. T. 671; 58 J. P. 262; 42 W. QR. 

214 ; 10 T. L. lt. 963; 88 Sol. Jo. 77; 9 KR. 102, 

C. A. 

Annotations :—Apld. Bygraves v. Dicker, [1923] 2 K, B. 
585. Refd. Gates v. Bill, (1902) 2 K. B. 38; Doggett v. 
Waterloo Taxi-Cab Co., [1910] 2 K. 3B. 336; Kemp v. 
Klisha, [1918] 1 K. LB. 228. 
119. —-—— -— — - - -.]} --Deft. & her son were 

partners in the business of cab proprictors in 

London. A cab belonging to the partners, which 

was let in the ordinary way to a cabman, through 

his negligence came into collision with another 
vehicle, in which pltf. was riding, whereby injuries 
were occasioned to pltf. The licence for the cab 
was taken out in the name of deft.’s son, who 
appeared on the register of licences as the pro- 
prictor thereof. In an action by pltf. against 
deft. in respect of the injuries occasioned to pltéf. 
as aforesaid :—Held: the action was maintain- 
able on the ground that the lability imposed in 
such cases on cab proprietors, by virtue of the 

Acts relating to hackney carriages, is not confined 

to licenced proprietors, so that deft. must be 

considered as being a licenced proprictor in respect 
of the cab. 

The relation between the cab proprictor & the 
cab driver in these cases, at common law, & 
independently of statute, would be, not that of 
master & servant, or principal & agent, but that 
of bailor & bailee (VAUGUAN WiLuiAMms, L.J.).— 
GATES v. BIL (R.) & Son, [1902] 2 K. B. 38; 71 
L. J. K. B. 702; 87 L. '. 288; 50 W. Lt. 546 ; 
18 I. L. R. 592; 46 Sol. Jo. 498, C. A. 

Annotations :—Refd. Doggett v. Waterloo Taxi-Cab Co., 
{1910} 2 K. B. 336; Smith v. General Motor Cab Co., 
{1911] A. C. 188; Kemp v. Elisha, [1918] 1 K. B. 228. 
120. ——— Town Police Clauses Act, 1847 

(ce. 89).|—Under above Act, the registered pro- 

prietor of a hackney carriage is responsible for the 

ucts of the driver whilst plying for hire, as if the 
relationship of master & servant existed between 
them.—BYGRAVES v. DickmbR, [1923] 2 Kk. Bb. 

585; 92 L. J. K. B. 1021; 129 L. 'T. 688, D. C. 
121. --—- As regards the owner.|— Where a 

cab driver hires from a cab proprietor a horse & 

cab at a certain sum per day, the relationship of 

inaster & servant does not exist between the pro- 

prietor & the driver so as to deprive the driver of 

his remedy by action for personal injuries sustained 

by him by reason of the proprietur hiring out to 
Db 2 
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Sect. 4.—Drivers of hackney carriages. Sects. 5 


& 6: Sub-sects. 1 & 2, A.] 


him a horse not reasonably fit & safe to drive.— 
GIBBONS v. STANDON (1867), 16 L. T. 497. 

122. Bailor & bailee.|—Pltf., a cab 
driver, obtained from deft., a cab proprietor, a 
horse & cab on the usual terms, which are that the 
driver shall at the end of the day hand over to the 
proprietor 18s., retaining for himself all the day’s 
carnings over that sum, the day’s food for the 
horse being supplied by the owner, & the latter 
having no control over the driver after leaving 
the yard. The horse with which the driver was 
furnished, which was fresh from the country & 
had never before been harnessed to a cab, bolted 
& overturned the cab & injured the driver. The 
jury found that the horse was not reasonably fit 
to be driven in a cab :—Held : the relation between 
the parties was that of bailor & bailee, & con- 
sequently, upon this finding of the jury, the pro- 
Sed was responsible for the injury sustained 

y the driver.—FoOwLrR v. Lock (1872), L. It. 7 
C. P. 272; 41 L. J.C. P. 99; 26 L. T. 476; 20 
W. R. 672; on appeal, L. R. 9 C. P. 751, n., Ex. 
oe ; subsequent proceedings (1874), L. R. 10 C. P. 


«lanotations :-——Consd. Gates v. Bill, [1902] 2 K. B. 38. Refd. 
Steel v. Lester (1877), 3 C. P. D. 1213 Venables v. Smith 
(1877), 2 Q. B. D. 279; King v. London Improved Cab Co. 

; 3 Q. B. D. 281; Doggett »v. Waterloo Taxi-Cab 
Co., [1910] 2 K. LB. 336; Smith v. “tencral Motor Cab 

Co., (itt) A. C. 188; Komp v. Elisna, [1918] 1 K. B. 

228. Mentd. Hyman v. Nye (1881), 6 Q. B. D. 685; 

hearer Na Amazon Tug & Lighterage Co. (1881), 7 


123. ——~ ——.]—- VENABLEsS v. SMITH, 
Ne. 113, ante. 
1 

















; ——.|—RKing v. Spurr, No. 116, 


ante. 


125. ——- ~- ~- --—--.]— Kina v. LONDON JIm- 
PROVED CAB Co., No. 117, ante. 











126. —— —.J—GarEs v. Hinu (R.) & 
Son, No. 119, ande. 
127. ——.|—DouGETT v. WATERLOU 


TAXI-CAB Co., Litp., No. J14, ante. 

128. ——- ——- ——.]—Smini v. GENERAL 
MorTor CAB Co., Lrp., No. 115, ante. 

129. -——— Within Falsification of Accounts 
Act, 1875 (c. 24), s. 1.]—The driver of a taxicab 
owned by a co., who wears the uniform of the co. 
& is required to conform to various regulations 
issued by the co. on pain of dismissal, but who 
takes out his cab each day to ply for hire in London, 
paying to the company 75 per cent. of his daily 
receipts. may be a “ servant ’”’ within above sect., 
& receives the moncy for his fares for & on behalf 
of the co. within Larceny Act, 1901 (c. 10).—RK. v. 
SoLomons, [1909] 2 K. B. 980; 791.35. K. B. 8; 
101 L. T. 496; 73 J. P. 467; 257. L. R. 747; 22 
Cox, C.C. 178; 2 Cr. App. Rep. 288, OC. C. A. 
Annotations :-~-Consd. Doggett v. Waterloo Taxi-Cab Co. 


{1910]2 K. B. 336. Refd. Smith v. Gencral Motor Cab Co., 
[1911] A. C. 188; Ht. v. Mossor, [1913] 2 K. B. 421. 


130. Whether servant of manager of company— 
Manager registered as proprietor.|—A licence for a 
taxicab was applied for & issued to deft. as the 
managing director of a limited co., & his name & 
address were entered in the register of licences of 
hackney carriages, kept at Scotland Yard, under 
the headings ‘* Name of Proprietor ” & ‘* Address,” 
with the addition of the words ‘ Managing 
Director,”’ & the name & address of the co. Pitf., 
a member of the public, was injured by, as he 
alleged, the negligent driving of the cab, & he 
brought an action against deft. to recover damages. 





PART II. SECT. 


MASTER AND SERVANT. 


At the trial pltf. put in a certified copy of the 
entry in the registcr for the purpose of proving 
that deft., being registered as the proprietor of the 
cab, was liable for the acts of the driver. Deft. 
tendered evidence to show that he was not the 
owner or partowncr of the cab, & was therefore 
not liable. The judge rejected the evidence upon 
the ground that the entry in the register was con- 
clusive as to the liability of deft. as proprietor 
for the acts of the driver :—Held: the register 
was not conclusive, & the evidence was wrongly 
rejected. 

No relation of master & servant, & indeed no 
relation at all, was created at common law between 
deft. as managing director & any individual 
driver. There is nothing in any of the Acts or 
regulations to create the relation of master & 
servant between deft. & the driver & render him 
liable for the driver’s acts merely because he is 
on the register under the name proprictor (PICK- 
FORD, L.J.).—KeEmp v. Exvisua, [1918] 1 K. B. 
228; 87 L. J. K. B. 428; 118 L. T. 2463 82 
J.P. 813; 62 Sol. Jo. 174; 16 L. G. R. 17, C. A. 

Liability of master for tortious act of driver. ]— 
See Part LX., Sect. 8, sub-sect. 12, B. (d), post. 
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Secr. 5.—MANUAL LABOURERS. 

Within Truck Acts.]--See Facrorizs, Vol. 
XXIV., pp. 934-937, Nos. 231-252. 

Within Employers’ Liability Act, 1880 (c. 42).]— 
Sce Part XIIL., Sect. 2, sub-sect. 2, post. 

Within Employers & Workmen Act, 1875 (c. 90).] 
—Sce Part VI., Sect. 8, sub-sect. 2, B. (b), post. 

Within Workmen’s Compensation Act, 1906 
(c. 58).]—See Part XIV., Sect. 2, sub-sect. 1, Sect. 3, 
sub-sect. 1, post. 

Within National Insurance Act, 1911 (c. 55).| — 
See Work & LABOUR. 
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Sect. 6.—MENIAL AND DOMESTIC 
SERVANTS. 
SUB-SECT. 1.—MENIAL SERVANTS. 

131. Definition.|—Pitf. agreed to enter deft.’s 
service as head gardener, & to have the manage- 
ment & superintendence of deft.’s hot-houses, 
pincries, etc., at the wages of £100. Plitf. resided 
in a house belonging to deft., in his domain, but 
apart from deft.’s house. Pltf. had the privilege 
of taking in apprentices, & had taken in two, at 
£15 per annum premium. Pitf. remained with 
deft. in the capacity above mentioned about four 
years, when deft. gave him a month’s warning. 
In an action brought by pltf. to recover a quarter’s 
wages, as being a yearly servant :—Held: he was 
a menial servant only, & was only entitled to a 
month’s warning. 

A groom is a domestic servant (ALDERSON, B.). 

I should have been inclined to have" told the 
jury, that pltf. was a menial servant ; for, though 
he did not live in deft.’s house, or within the 
curtilage, intra moenia, he lived in the grounds 
within the domain (LORD ABINUER, C.B.).— 
NOWLAN v. ABLETY (1835), 2 Cr. M. & RR. 54; 1 
aes 72; 5 Tyr. 709; 4. J. Ux.155; 150E. KR. 

3 
Johnson ov. 


‘Annotations :—Apld. Blenkensop 5 


(1841) 
Jur. 870. Exp Ogle ». Morgan (1852), 1 De G. M. & 
G. 359; Nicoll v. Greaves (1864), 17 C. B.N.S.27. Consd. 
Poarce v. Lansdowne (1893), 62 L. J. @. B. 441. Refd. 
L. C. C. v. Perry, [1915) 2 K. B. 193. 


8 SUB-SECT. 1. 
d. LMlousekeeper.J}—The housekeeper of a large hotel is not a menial 
in the absence of express agreement.—LAWLER v. LINDEN (187 6), 1. R. 10 C. 


servant, & cannot be dismissed on a month’s notice 
i: 188.—IR. 


Part IJ.—PARTICULAR CLASSES OF SERVANTS. 


182. ——-.]—The question whether a particular 
person is within the definition of “‘ workman” 
so as to be able to claim the bencfit of the Km- 
ployer’s Liability Act, 1880 (c. 90) is onc of fact, 
even though there may be no dispute as to the 
nature of his duties & the circumstances under 
which they are performed. 

The expression ‘‘ domestic or menial servant ”’ 
has reference not to the nature of the duties per- 
formed, but to the relation in which the person 
performing them stands towards his employer. 
The words ‘‘ domestic” & ‘‘ menial” are not 
meant to be opposed to one another in the defini- 
tion; they mean the same thing, & were inserted 
to exclude from the operation of the Employers 
& Workmen Act, 1875 (c. 90) & the effect is there- 
fore to exclude from the operation of the Km- 
ployers’ Liability Act, 1880 (c. 42), which incor- 
porates the definition of the Employers and Work- 
men Act, persons whose personal relations in the 
household or retinue of their masters made it 
inconvenient that the disputes between them & 
their masters should be settled before magistrates 
under the summary procedure provided by the 
Employers & Workmen Act, 1875 (c. 90). 

For the principle I am to apply I can find no 
better statement than that enumerated in Roberts 
& Wallace’s book on Imployers’ Liability, viz. 
that menial servant denotes those persons whose 
main duty is to do actual bodily work as servants 
for the personal comfort, convenience, or luxury 
of the master, his family & his guests, & who 
for this purpose become part of the master’s 
residential or  quasi-residential establishment 
(COLLINS, J.).— PEARCE v. LANSDOWNE (1893), 
ve rm J. Q. B. 441; 69 L. T. 316; 57 J. VP. 760, 


Annotations :—Consd. Re Junior Carlton Club, [1922] 1 
K. L..166. Reid. L. C. C. ». Perry (1915), 79 J. P. 312. 
Mentd. Blake v. Kamsay (1917), 10 B. W. C. C. 500. 
133. Head gardener—Living in house rent free— 

Within master’s domain.J]—Nownan v. ABLETT, 

No. 131, ante. 

134. General labourer.-- Contract for weekly 
wages & perquisites. |—-By a written memorandum 
of agreement between deft. & pltf., pltf. was ‘ to 
have 6s. a week, three bolls of wheat, to set potatoes 
for his family’s use, to have a cow kept, house & 
firing, to keep the gardens & pleasure grounds in 
clean & good order, to assist in the stables & when 
required at hay & corn harvest, & to make himself 
generally useful. To enter May 12, 1838.” Deft. 
had dismissed pltf. upon a month’s warning. 
In an action brought by pltf. to recover a quarter's 
wages as being a yearly servant :—Jleld: he was 
& menial servant, & was, therefore, by the general 
rule of Jaw, entitled to a month’s notice only; & 
the memorandum of agreement contained nothing 
which showed an intention in the parties to ex- 
clude that rule—JOHNSON v. BLENKENSOPP 
«Innotations :—Expld. Nicoll v. Greaves (1864), 17 C. B. N.S. 

27. Consd. Pearce v. Lansdowne (1893), 62 L. J. Q. LB. 

4ii. Refd. R. v. Wortley (1851), 5 Cox, C. C. 382. 

135. Farm bailiff—Contract for yearly wages & 
part of profits—Provision for three months’ notice. ] 
~-W. entered into the following agreement with 
C.: “W. engages to take charge of the glebe 
lands of C., his wife undertaking the dairy & 
poultry at 15s. a week, till Michaelmas 1850, & 
afterwards at a salary of £25 a year, & a third of 
the clear annual profit, after all expenses of rent 
& rates, labour & interest on capital, etc., are paid 
on @ fair valuation made from Michaelmas to 
Michaelmas. Three months’ notice on either side 
€ given, at the oxveeen of which time the 


cottage to be vacated y W., who occupics it as 


Sy | 


bailiff, in addition to his salary’ :—Held: this 
agreement constituted the relation of master & 
servant between C. & W., & not that of partners ; 
W. was not a menial servant, but a labourer; & 
the agreement was admissible in evidence, though 
unstamped, as it fell within the exemption in the 
Stamp Act as an agreement for the hire of a 
labourer.—R. v. WoRTLEY (1851), 2 Den. 333 ; 
T. & M. 636; 21L. J. M.C. 44; 18 L. T. 0. S. 
174; 15 J. P. 785; 15 Jur. 1137: 5 Cox, C. C. 
382; 169 BK. R. 527, C. O. R. 

136. Governess.|—A governess is not a menial 
or domestic servant: she does not therefore fall 
within the rule by which such servants may, 
upon a general hiring, be discharged with a month’s 
notice, or upon payment of a month’s wages.— 
TopD v. KERRICH (1852), 8 Exch. 151; 22 L. J. 
Ex.1; 20 L. T. 0.8. 101; 177. P. 4903; 17 Jur. 
119; 155 BE. R. 1298. 

Bn :— Distd. Nicoll v. Greaves (1864), 17 C. B. N.S. 


137. Huntsman —— Contract for yearly wages & 
perquisites -Perquisites not receivable before end 
of year.|—A huntsman is a menial servant, & 
therefore, though he be hired at yearly wages & 
with the right to receive perquisites which cannot 
be fully received until the end of a year’s service, 
the hiring is presumed to be subject to the condi- 
tion that it may be determined by a month’s 
notice at any time. 

It seems to me that the reason of the general 
rule in these cases is that there are some contracts 
for services which bring the parties into close 
proximity with oneanother. . . . Where the duties 
of a servant are such that he is required to be 
frequently near his master, if any ill-fecling should 
arise between them, the presence of that servant 
would be a constant source of irritation to the 
master (ERLE, C.J.).—NICOLL 7. GREAVES (1864), 
17 C. BL N.S. 27; 4 New Rep. 246; 33 L. J.C. P. 
259; 10 L. T. 531; 28 J. P. 599; 10 Jur. N.S. 
919; J2 W. R961; 144 08.1. 11. 
nnotalions :-—Consd. Pearce v. Lansdowne (1893), 62 lL. J. 

Q. B. 4413 L. C. Cy. uv. Perry, ae? 2K. B. 1935 Re 

Vellucott, [1922] 1 K. B. 466. Refd. Bridges v. Potts 

(1861), 17 C. B. N.S. 304. 

Land-walter at customs---Whether ambassador’s 
menial servant.]—See CONSTITUTIONAL Law, Vol. 
XI., p. 540, No. 433. 

Construction of term in wills.|— Sce WILIS. 

For purposes of excise licence.|—--See REVENUE. 


2.—DOMESTIC SERVANTS. 
A. In General. 

138. Definition.| —-Semble: domestic servants 
are servants whose main or gencral function it is 
to be about their employer’s persons, or their 
establishments, residential or quasi-residential, 
for the purpose of ministering to their employer's 
needs or wants, or to the needs or wants of those 
who are members of their establishments, or of 
those resorting to such establishments, including 
gucsts.—-J2e JUNIOR CARLTON CLUB, [1922] 1 K. B. 
166; 91 L. J. K. B. 85; 126 L. T. 216; 38 
rL. R. 11; 19 L. G. BR. 7483; sub nom. Re 
JUNIOR CARLTON CLUB, Re Ruaspy ScHoor, fe 
BRYANT (BriaG ScHoo.L), Re Nortn & INGRAM, 
66 Sol. Jo. (W. BR.) 1. 

Annotations :-—Expld. Re Vellacott, [1922] 1 K. 
Re une e ulg (ae Webber), [1923] 1 K. B. 
Kz p. Woollan [1921] W. N. 247; Ex 
County Couneil, Ez p. Ffooks (1922), 38 T. 
Re David, Re Bryant, [1922] 1 K. LB. 172. 
139. ** Domestic ’’ equivalent to ‘‘ household.’’) 

_—Re LAWSON, WARDLEY v. BRINGLOE, No. 149, 

post. 


SUB-SECT. 


B. 466 ; 
0. . 
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Sect. 0.—Menial and domestic servants: Sub-sect. 
2,A.&B. Sects. 7,8 & 9.) 


140. Distinguished from other menial servants. ] 
—The word menjal is not explained by our law, 
domestic servant are the words of the Act, & it 
docs not appear that deft. was such. A menial 
servant may be employed out of the house or 
household affairs, a domestic in or about the house 
only. <A person hired as a clerk is no domestic 
servant (per CuR.).—Toms v. HAMMOND (1733), 
Barnes, 370; 94 EH. R. 959. 
annotation :—Refd. Carolino’s Case (1744), 1 Wils. 78. 

141. Not distinguishable under Employers & 
Workmen Act, 1875 (c. 90).}—-PEARCE v. LANS- 
DOWNE, No. 132, ante. 


B. Who is a Domestic Servant. 


142. Clerk.|— Toms v. HAMMOND, No. 140, ante. 

143. Head gardener — Residing in cottage be- 
longing to master—Not dieted by master.]— 
Testator by his will gave to each person as @ ser- 
vant in his domestic establishment at the time of 
his decease a year’s wages beyond what should 
be due to him or her for wages :—Held: a head 
gardener, who lived in one of testator’s cottages 
& was not dicted by testator, was not entitled to 
a year’s wages under the will.—OGLE v. MORGAN 
(18562), 1 De G. M. & G. 859; 18 L. T. O. S. 296; 
16 Jur. 277; 42 KB. RR. 590, lL. C.3 revsg. (1850), 
19 L. J. Ch. 531. 
stnnotations :-—Folld. Vaughan t. Booth (1852), 16 Jur. 808 ; 

Re Drax, Savile v, Yeatinan (1887), 571. 7.475. Expld. 

die Jackson, Jackson v. Hamilton, [1923] 2 Ch. 365. 

Refd. Blackwell v. Ponnant (1852), 9 Hare, 5513; He 

Ravensworth, Ravensworth v. Tindale, [1905] 2 Ch. 1; 

Re Sheffield, Ryan ©. Bristow (1931), 104 lL. T. 412. 

144. -—— -——-~ Yearly wages.}—B., by his will, 
directed his exors. to pay to each of his domestic 
servants who should be with him or in his service 
at the time of his decease such sum of money as 
should be equivalent to two years of the then 
annual amount of their respective wages. A. 
was the gardener of B. at a mansion, where B. 
formerly resided, but which for a short time pre- 
viously to & at the time of the decease of B. was 
let by B. to M. for a short time. A., however, 
had never ceased to be the servant of B., but had 
the charge & management of the gardens at the 
mansion, for which he received an annual sum from 
B., in addition to his yearly wages. A. was not 
resident in the mansion, but resided in a cottage 
in the garden, in the same manner as he did when 
the mansion was inhabited by B.:—Held: A. 
was not entitled to a legacy as coming within the 
description of ‘‘a domestic servant of testator 
living with him or in his service at the time of his 
death.” —VAUGIAN v. BootH (1852), 16 Jur. 808. 

ae Governess.] - TopD v. KERRICH, No. 136, 
ante. 

hi Groom.|—Now1an uv. ABLETT, No. 13], 
wnte. 

147. Household servants—Residing on  pre- 
mises. |—-Testator gave to cach of his ‘‘ household 
servants ’’ who should have been in his service for 
one year previously to his death six months’ 
wages, free of legacy duty, in addition to the 
wages which might be then due to him or her 
respectively. 

The servants who were & had been in the ser- 
vice of testator for one year previously to his 
death were, in addition to maidservants resident 
on board wages in the mansion house, a coach- 
man, who resided in a cottage adjoining the 


PART Il. SECT. 6, SUB-SECT. 2.—B. 
e. Laundress —~ Residing in own 
hotse.J—Pitf. worked in a laundry in 


a yard adjoining testator’s house, but 
supplied her own food, & slept in a 
house of her own some distance away : 


MASTrrn AND SERVANT. 


pleasure-grounds, a groom who occupied a room 
over stables in the park, & close to the mansion, 
& another groom who also occupied a room over 
the stables. All of them were on board wages. 

The question was, what persons were entitled 
to participate in the bequest to testator’s ‘‘ house- 
hold servants’? :—Held: household servants had 
the same meaning as domestic servants; &, on 
the authority of Ogle v. Morgan, No. 143, anie, 
the gift included only those of testator’s servants 
who boarded in the house, & took their meals 
there, & the coachman & ms were not included. 
Fig Drax, SAVILE v. YEATMAN (1887), 57 L. T. 

75. 

148. Hotel page boy-—Sleeping on premises— 
Where principally employed as messenger. |—-A 
page boy in a hotel, who sleeps on the premises, 
& who is principally employed as a messenger, 
but partly also in assisting to dust the reception 
rooms, is not within the exemption in Shop Hours 
Act, 1892 (c. 62), s. 10, in favour of “‘ any person 
wholly employed as a domestic servant.’’— 
Savoy IloteL Co. v. LONDON CouNntTy COUNCIL, 
[1900] 1 Q. B. 665; 69 L. J. Q. B. 274; 82 L. T. 
56; 64 J. P. 262; 48 W. RK. 351; 16 T. L. BR. 
148; 44 Sol. Jo. 212; 19 Cox, C. C. 487, D.C. 
Annotations :-—Mentd. Gordon Hotels v. L. C. C., L. C. C. v. 


Gordon Hotels, [1916] 2 K. B. 27; Conron v. lL. C. C., 
Wd aoe 2833 Rutherford v. Trust Houses, [1926] 
We e 3% e 


149. Male nurse-——-Not sleeping on premises— 
Weekly wages.}—By his will testator, who died in 
Apr. 1912, bequeathed to each of his ‘‘ domestic 
servants ’’ who should have been in his service 
for two years prior to his decease the amount of 
one year’s wages, free of duty. One of the 
claimants for this legacy was B., a certified male 
nurse & masseur, who was first engaged in 1907 
by the receiver in lunacy of testator’s estate as an 
assistant attendant on testator, at a weekly wage 
of a guinea. He did not sleep in the house, but 
took some of his meals there. From Nov. 1910, 
till testator’s death, with one break, he was engaged 
on night duty, twelve hours at a time, & at a 
salary of two guineas a week paid every fourth 
week. Owing to the strain of this attendance, 
B. was obliged to take a holiday of four months 
in 1911 with the consent of the receiver, & received 
no salary during his absence. During his attend- 
ance he was free to undertake other work & did so 
to a limited extent. On a summons by the exors. 
of testator to detzrmine whether B. was entitled 
to the legacy :—Held: (1) on the true construction 
of the will, Bb. was a domestic servant, the term 
‘‘ domestic”? being equivalent to ‘‘ household ”’ ; 
(2) although the service must be continuous for 
the period named, that did not involve service 
from day to day, & the suspension of the service 
with the consent of the master, did not disentitle 
B. to the legacy claimed.—Re LAWSON, WARDLEY 
v. BRINGLOF, [1914] 1 Ch. 682; 83 L. J. Ch, 519; 
110 L. T. 573; 30 T. L. R. 335 ; 58 Sol. Jo. 320. 


Annotations :-— As to (1) Consd. Re King, Jackstn v. A.-G., 
[1917] 2 Ch. 420. Asto (2) Refd. Re Travers, Hurmson v. 
Carr (1916), 115 L. T. 604. 


Construction of wills.]—See, further, WILLS. 
Within Unemployment Insurance Act, 
(c. 30).|—See WORK & LABOUR. 
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SEcT. 7.—OFFICERS OF PUBLIC COMPANIES. 
See COMPANIES, Vol. IX., pp. 533-536, 539, 
—Iield: not a domestic servant.— 


COCHRANE v. OGILBY, [1903] 1 J. KR. 
525.—IR. 


Part I].—Particutar Crassres or SERVANTS. 


6460-6477; CromNAL Law, Vol. XV., p. 928, 
Nos. 10,224-10,227. 


Sect. 8.—OFFICERS OF TRADE UNIONS AND 
OTHER SOCIETIES. 

150. Secretary of friendly society.]—The course 
of business may be evidence to go to the jury of an 
employment of their secretary by the trustees of an 
enrolled building society, to receive money as 
their servant, notwithstanding that his duties, 
as defined by the rules of the society, do not 
comprise the receipt of money. Prisoner was 
secretary of an enrolled building society the object 
of which was to enable members to obtain loans 
by way of mtge. His duties as defined by the 
rules, did not include the receipt of money; but 
the course of business, as defined by the rules, 
had not been strictly adhered to. ‘The manage- 
ment of the society was Icft almost entirely to 
him. Mtges. were made to the trustees; but 
when redeemed, the money was paid to him, 
In eb. 1860, a mtge. was paid off, & the amount 
being paid to him, he embezzled it :-—Held: the 
course of business was evidence from which the 
jury might infer that the money was received by 
him as servant, by virtue of his employment, for 
& on account of the trustecs.—R. v. HASTIE 
(1863), Le. & Ca. 269; 1 New Rep. 3385; 82 
L. J. M. C. 63; 71. T. 695; 275. P. 85; 9 Jur. 
ae er 11 W. Ik. 298; 9 Cox, C. C. 264, 
C, o e 

Sec, also, CRIMINAL LAw, Vol. XV., pp. 926, 927, 
Nos. 10,209-10.221. 

151. Delegate of trade union.]—A delegate of 
a trade union is not the servant or agent of the 
members of the union so as to render them liable 
for wrongful acts done by him.—IFLoop v. JAack- 
SON, [1895] 2 Q. B. 21; 64 L. J. Q. B. 665; 73 
L. T. 161; 593. P. 388; 48 W. R. 453; 11T. LR. 
335 ; 39 Sol. Jo. 396; 14 RK. 397, C. A.; revad. on 
other grounds sub nom. ALLEN v. FLOOD, [1898] 
A. ©. 1, H. L. 

Annotations :-—Refd. Huttley ». Simmons, [1898} 1 Q. B. 
18]; Quinn v. Leathem, [1901] A. C. 495; Giblan v. 
National Amalgamated Labourers’ Union of Great 
Britain & Treland, [1903] 2 K. B. 600; Hodges v. Webb, 
1920] 2 Ch. 703; Sorrell ». Smith, [1925] A. C. 700. 

entd. liyons t. Wilkins, [1896] 1 Ch. 811; Ajello v. 

Worsley, |1898] 1 Ch. 2743 Taylor v. Cambridge Gazetto 

Co. & Kilner (1898), 42 Sol. Jo. 832; Charnock v. Court 

(1899), 68 L. J. Ch. 550; Hubbuck v. Wilkinson, Heywood 

& Clark, (1899) 1 Q. B. 863; Lyons v. Wilkins, (1899] 1 

Ch. 255; Boots v. Grundy (1900), 82 L. T. 7693; Linaker 

v. Pilcher (1901), 70 L. J. K. B. 396; Read v. Friendly 

Soc. of Operative Stonemasons of England, Ireland & 

Wales, [1902] 2 K. 13. 732; Brigg v. Thornton (1903), 73 

L. J. Ch. 301; South Wales Miners’ Federation v. Glamor- 

gan Coal Co., [1905) A. C. 239; Denaby & Cadoby Main 

Collieries v, Yorkshire Mincra’ Assocn., [1906] A. C. 384; 

Conway ». Wade (1908), 78 L. J. K. B. 14; National 


Phonograph Co. v. Edison-Bell Consolidated  poaueeapy 
Co., [1908] 1 Ch. 335 ; Wilford v. West Riding of Yorkshire 


County Council, [1908] 1 K. B. 685; Santen v. Busnach 
(1913), 20 T. L. R. 214; Je Ainsworth, Kinch v. Smith, 
[1915) 2 Ch. 96; Stott »v. Gamble, [1916}) 2 K. B. 504; 


Pratt v. Briti“eh Medical Assocn., [1919] 1 K. B. 244; 
Valentine v. Hydo, [1919] 2 Ch. 129; Davies v. Thomas, 
[1920] 2 Ch. 189; Wolstenholme v. Ariss, [1920] 2 Ch. 
403; Ware & De Froville ». Motor Trade Assocn., 
[1921] 3 kK. B. 40; White v. Riley, [1921] 1 Ch. 1. 


152. -}—-WILD v. Brown (JOHN) & Co., 
No, 20, ante. 
See, further, TRADE & TRADE UNIONS. 





___& Secr. 9.—PUBLIC OFFICIALS. 
153. Treasurer of county.}—The treasurer is 
merely the servant of the magistrates (LITTLEDALE, 


baad 
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J.).—R. v. JEYES (1835), 3 Ad. & El, 416; 1 Har, 
& W. 325; 56 Nev. & M. K. B. 101; 111 E.R. 
471. 

Annolations -—Mentd. RR. ». Wiltshire & Berkshire Canal 
Navigation Co. (1835), 5 Nev. & M. K. B. 3443; lv. Payn 
(1837), 6 Ad. & Kl. 302; 1. ». Purchase (1842), Car. & 
617; KR. v. Oswestry Troasurer (1848), 12 Jur. 744, 
kz p. Bottom (1849), 13 Jur. 680; R. v. Wood Ditton. 
Surveyor of Highways (1849), 3 New Mag. Cas. 166; 
Scott v, Scott, [1913] A. C. 4173; R. v. Spoyer, R. v. Cassel, 
[1916] 1 K. B. 595. 

154. Collector of customs.]-—<A collector of 
customs, appointed by the comrs. under 3 & 4 
Will. 4, c. 51, s. 6, to collect duties on articles 
coming into the kingdom, & on payment, sign 
bills of entry which, by scct. 18, are a warrant for 
delivery of such articles to the party paying, is not 
a@ mere servant of the comrs., but a substantive 
& immediate officer of the Crown; & his functions, 
as collector, are ministerial. Therefore, he is 
liable in an action for non-feasance in the exercise 
of his office; as for refusing to sign such bill of 
entry without payment of an excessive duty.— 
Barry v. ARNAUD (1839), 10 Ad. & Hl. 646; 2 
Per. & Dav. 633; 9L. J. Q. B. 226; 113 H.R. 
245. 

Annotations :—Mentd. Legge v. Boyd (1845), 1 C. B. 92; 
Lichfield Corpn. ». Simpson (1845), 9 Jur. 989; R. v. 
}xelse Comrs. (1845), 9 Jur. 618; Young v. Davis (1862), 
7H. & N. 760. 


155. Superintendent of police.])— By County 
Police Act, 1839 (c. 93), for the establishment of 
police constables, power is given to the justices 
of a county or division to appoint a chief constable, 
who, subject to the approval of two justices, has 
the power to appoint constables & superintendent 
constables. It was the duty of the constables of 
the county of S., so appointed, to account for & 
pay weekly to the superintendent of their division 
all moneys received by them, & it was the duty 
of the superintendent to return weekly to the 
chief constable a statement of such moneys. 
It was also the duty of the superintendent to pay 
the constables their wages weekly. In practice, 
however, it was the custom of the superintendent, 
in balancing the accounts with his men, to sct off 
the sums received by them in the course of their 
duty against their wages, the balance struck 
going over to the next account, & so on from week 
to week without any money actually passing from 
one to the other. <A constable having in this way 
accounted to the supcrintendent for the sum of 
£2 38. 6d. received by the former, the latter 
fraudulently omitted that sum in his account with 
the chief constable, & subsequently denied its 
receipt :—Held : the superintendent was the clerk 
& servant of the chief constable, & the money 
might be alleged to have been received for & on 
his account.—lKhi. v. BAxTin (1851), 5 Cox, O. C. 
302. 

156. Inspector appointed under Diseases of 
Animals Acts.]/-—The duties imposed by Sheep 
Scab Order 1898, Art. 14, now replaced by Sheep 
Scab Order, 1905, Art. 12, on inspectors appointed 
by local authorities under above Acts are not duties 
of the loca: authority which they are required to 
perform through the inspector, but are duties 
attaching to the inspector himself, by virtuo of 
his office. Consequently the relationship of 
master & servant does not obtain between the 
local authority & the inspector in regard to the 
discharge of A ee duties; & the local authority 
are not liable for injury resulting _ from the 
negligence of the inspector in the discharge of 
those duties.—STANBURY v. EXETER CORPN., 
[1905] 2 K. B. 838; 75 L. J. K. B. 28; 03 L. T. 
795; 70 J. P.11; 54 W. R. 247; 22,7. lL. R. 8; 


4 L. G. R. 57, D.C. 
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Sect. 9.— Public officials. Sect.10. Part III. Sect. 
1: Sub-sects. 1 & 2, A., B. (a) & (b).] 


157. District surveyor.J—Although a district 
surveyor is not strictly a servant of the London 
County Council, but an independent officer, very 
largely with judicial functions, the London County 
Council have power to terminate the tenure of his 
office at their pleasure.—NOTLEY v. LONDON 
County Councit, [1915] 3 K. B. 580; 85 L. J. 
K. B. 113; 1138 L. T. 1110; 80 J. P. 23; 18 
L. G. R. 1346. 

See, also, CRIMINAL LAW, Vol. XV., pp. 925, 
926, Nos. 10,195-10,208. 


Srcr. 10.—OTHER CASES. 

158. Receiver & manager appointed by the 
court — Whether servant of the  court.J— 
Re FtowrErs & Co., [1897] 1 Q. B. 14; 65 L. J. 
Q. B. 679; 75 L. T. 306; 45 W. 1.118; sub nom. 
Rte FLOWERS & Co., Liz p. WARE & Sons, L1D., 
41 Sol. Jo. 30; sub nom. Re FLOWERS & Co., 
iis p. PETITIONING CREDITORS, 13 T. L. R. 9; 
3 Mans. 294, C. A. 

159. Dock company -—Whether servants of 
owners of vessel in dock.}—The master of the 
vessel M., which was about to enter a dock, 
obeyed certain orders given negligently by a lock 
foreman, & in consequence The M. collided with 
another vessel, The A. Unde a bye-law of the 
dock co. the lock foreman was a deputy or assistant 
of the harbour mastcr of the dock. In an action 
for damages by the owners of The A. against the 
owners of Zhe M. & the dock co. :—Held: the 
relationship of master & servant did not exist 
between the owners of The M. & the dock co.— 
THE Mystrry, [1902] P. 115; 71 L. J. P. 39; 
86 L. T. 359; 50 W. KR. 414; 9 Asp. M. L. C. 
281, D. C. 

Annotations :—Mentd. The Hopper No. 21, [1903] W. N. 
114; The Millwall (1904), 91 L. T. 695; The Esrom & 
Tho Hopper Wills No. 66, 11914] W. N. 81; Tho Penritl 
Castle, [1918] P. 142. 

160. Hospital doctors.|—A local authority pro- 
vided for the use of the inhabitants of the district, 
under Public Mealth Act, 1875 (c. 55), s. 131, a 
hospital for infectious diseases, & they appointed 
a competent medical man as visiting physician 
at a yearly salary who should be responsible for 
the medical treatment of the paticnts & for their 
freedom from infection when discharged, & who 
was to act under the gencral directions of the 
hospital committee. The visiting physician dis- 
charged a patient prematurely, whereby he spread 
the infection among his brothers & sisters. In an 
action by the father against the local authority 
to recover the expenses caused to him thereby, 
the jury found that there was a want of reasonable 
care & skill on the part of the visiting physician 
in discharging the patient, & that there was an 
undertaking by the local authority that their 
physician would act with reasonable care & skill 
in the discharge of the patient:--Held: the 
physician was not their servant for the purpose 
of discharging the patient; &, therefore, they 
were not liable-—Evans v. TLiverrooL. CoRPN. 

[1906] 1 K. B. 160; 74 L. J. K. B. 742; 69 J. P. 
pia ers J moe 558; 31. G. R. 868. 

n ions :— - Smith v. Martin & Kingston-upon 

Hull Corpn., (1911) 2 K. B. , , 

St. Bartholomew's. Houpitel, u isoone te ee 


University of London Pres : ‘ : 
Press, [1916] 2 Ch. 601. 8 v. University Tutorial 


161. ——-_ Visiting physiclan.}—Hiiiyzr vy, 
a a ge HosPiraL (GOVERNORS), No. 
» ante. 


162. Special constable of railway company.}— 


Master AND SERVANT. 


A special constable of a railway co. is the servant 
of the co., & if in the course of his employment he 
arrests a person on suspicion of felony without 
having any reasonable grounds for his suspicion, 
an action for false imprisonment will lie against 
she co.—LAMBERT v. GREAT EASTERN Ry. Co., 
1909] 2 K. B. 776; 79 1. J. K. B. 32; 101 L. T. 
408; 73 J.P. 445; 25 T. L. R. 734; 53 Sol. Jo. 
732; 22 Cox, C. 0. 165, C. A. 

168. Teacher of elementary school—Whether 
ervant of local authority.]—Pitf., a girl aged 
about fourteen, attended a public elementary 
school provided by deft. corpn., who were the 
‘ocal education authority for the district. The 
seachers in the school were appointed & paid, & 
were liable to be dismissed by deft. corpn. A 
teacher, who was joined as deft. in the action, 
directed pltf. during school hours to poke the 
fire & draw out the damper of the stove in the 
‘eachers’ common room, where the teacher 
yroposed to have her lunch. While pltf. was 
sarrying out the order her pinafore caught fire 
& she was seriously burned. At the trial the jury 
‘ound that the act of the teacher was negligent, & 
he judge of the Ct. of Appeal held that there 
was evidence to support the finding. The judge, 
ifter argument, directed judgment to be entered 
‘or deft. corpn., & pltf. appealed :—Held: the 
relation of master & servant cxisted between the 
cal education authority & the teachers employed 
by them.—SmirH v. MARTIN & KINGSTON-UPON- 
Liu. Corrn., [1911] 2 K. B. 775; 80 L. J. K. B. 
1256; 105 L. T. 281; 75 J. P. 488; 27 T. L. R. 
468; 55 Sol. Jo. 5385; sub nom. MARTIN v. SMITH, 
aoe v. Martin & LiuLL Corpn., 9 L. G. KR. 780, 


Annotations :—Mentd. Gollow v. Durham County Council, 
Ah 2 K. B. 1074; Smith v. Macnally, (1912) 1 Ch. 


164. Jobbing gardener.|—A jobbing gardener, 
employed under contract to work on certain days 
in the week in his employer's garden, with liberty 
to send a qualified substitute to do so when unable 
to attend in person, was found by justiccs not to 
have been a ‘‘ male servant’ within Customs & 
Inland Revenue Act, 1869 (c. 14), s. 14 (3), so 
as to render the employer liable to excise licence 
duty in respect of him :—Held: the justices were 
right in so finding, the personal relationship of 
master & servant not having existed between 
the employer & the gardener. 

A jobbing gardener is a perfectly familiar 
personage & is a tradesman, however humble, & is 
not a servant. ... The jobbing gardener in this 
case if he could not come on any date, was to send 
a substitute. A servant contracts to render 
personal service & if illness or other lawful excuse 
prevents his rendering personal service he commits 
no breach of contract by his absence & is not 
bound to find a substitute ; whereas a tradesman 
who contracts that a certain result shall be 
obtained—namely, a garden kept in erder—may 
break his contract unless somebody keeps it in 
order (HAMILTON, J.).—BRADDELL »v. BAKER 
(1911), 104 L. T. 673; 75 J.P. 185; 27 T. L. R. 
182; 9L. G. BR, 245, D.C. 

Ministers of religion—Church of England.]|— 
See ECCLUSIASTICAL Law, Vol. XIX., p. 428, Nos. 
2644, 2645. 

Wesleyan church.]}—See ECCLESIASTICAL 
LAW, Vol. XIX., p. 535, Nos. 3954-3956. 

Under-tenant of house.}—See LANDLORD & 
TENANT, Vol. XXXI., p. 108, No. 2438, 

Nurse. |—See Nos. 51, 52, ante. 

Owner & crew of tug & vessel in tow.}—See 
SHIPPING, 
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Part IIl.—The Contract of Service. 


Sect. 1.——CAPACITY OF PARTIES. 
Sus-sEcT. ].—IN GENERAL. 

See, generally, ConTRACT, Vol. XII., pp. 22-50. 

165. Party not sui juris not competent.]—A 
deserter from the King’s marine service cannot 
gain a scttlement under a hiring & service for a 
year; not being sui juris, nor competent lawfully 
to hire himself within Poor Relief Act, 1690 (c. 11), 
s. 7.—Rh. v. Norton (INHABITANTS) (1808), 9 
East, 206; 103 E. R. 552. 
Annotations :—~Distd, R. ». Beauliou (1814), eae & S. 229. 


Apld. R. v. Holsworthy (1827), 6 . 283. Refd. 
ee Taunton St. James (1829), 4 Man. & Ry. K. Bb. 


166. ~.}—A local militia man hired himself 
fo serve for a year, without disclosing to his 
master the fact that he was in the militia :—J//eld : 
this was not a lawful hiring within Poor Relief 
Act, 1690 (c. 11), s. 7, the servant not being sui 
juris, ov capable of so hiring himsclf. 

With reference to the meaning of the phrase 
‘* legally hired,” it has been long established that 
the party hiring himself must be sui juris—must 
be capable of rendering that service which he 
contracts to render. Upon this principle neither 
a deserter from the King’s service, nor an invalided 
soldicr having Icave of absence, nor a militia- 
man, can lawfully hire himself for a year so as to 
acquire a settlement (BAYLEY, J.). 

To constitute a Jawful hiring, the party must 
have ability to contract for the period during which 
he agrees to serve. Where a party is under a 
disability, he may, by disclosing it to the person 
with whom he contracts, make a conditional 
hiring ; but if he conceal it, he makes an absolute 
contract which he is incapable of making, & which 








is, therefore, not a lawful hiring (PARKE, J.).— 
R. v. TAUNTON ST. JAMES (INHABITANTS) (1829), 9 
BK. & C. 881; 4 Man. & Ry. K. B. 695; 2 Man. & 
aaa M. C. 406; 8L. J.0.S. M. C. 26; 109 EB. R. 


A ee :—Refd. R. v. Kiniey Castlo (1832), 3 B. & Ad. 


26. entd. R. v. St. Mary-at-the-Walls, Colchester 
(1834), 6 B. & Ad. 1023. 
167. ~]}—A person enrolled as a member of 





& voluntecr corps is not sui juris so as to be able to 


make a valid contract of service for a year.— 


t. v. WITNESHAM (INHABITANTS) (1835), 2 Ad. & 
Kl. 648; 4 Nev. & M. K. B. 447; 3 Nev. & M.M.C. 
ri I Har. & W. 43; 4L.J.M.C. 84; 111 BE. R. 


SUB-SECT. 2.—INFANTS. 
A. In General. 
i a generally, INFANTS, Vol. XXVIII., pp. 152- 


168. Capacity to hire— Liability for wages.]— 
nfancy is no answer to a claim for wages accruing 
due after majority has been attaincd, although 
On @ contract of hiring originally made under age. 
—THomas v, WALDO (1858), 1 F. & F. 173. 

169. Capacity to enter into contract of service— 
With parent.}—Trintry v. St. PrrTEer’s, Dor- 
CHESTER (1763), 1 Wm. Bl. 443; 96 BE. R. 254; 
SO R. v. St. Perer’s, DoRcHESTER, Burr. 


Annotat os 2 y , 4 
IBe&O Dp Reta. Rh. v. Chillesford, R. v. Winslow (1825), 


Se ee ee eee a ee 








170. ~—-—.]—An infant pauper may gain 
a settlement by hiring & service with his father.— 
R. v. CHILLESFORD (INHABITANTS), R. v. WINSLOW 
(INHABITANTS) (1825), 4 B. & C. 94; 6 Dow. & 
Ry. K. B. 161, 168 ; 3 Dow. & Ry. M. CG. 155, 163 ; 
31.J.0.8. IK. B. 148; 107 BE. BR. 994. 


B. Contracts Binding on Infants. 
(a) In General. 

See, generally, INFANTS, Vol. XXVIII., p. 153, 
154, Nos. 131-140. 

171. General rule-—Contract for service binding. ] 
—-A deed of apprenticeship, whereby an infant 
apprentice is bound for a term not to accept 
employment except from the master or with his 
consent, & which contains no co-relative covenant 
by the master to provide employment for the 
apprentice, & which may be terminated by the 
master only, is invalid, as being unreasonable 
& not for the benefit of the infant. 

A. contract by an infant to learn a business or 
trade is primd facie binding upon him. ‘To this 
rule there are certain exceptions which are well de- 
fined & well known. Where the contract contains 
terms of an extraordinary & unusual character, 
which are not reasonable or for the bencfit of 
the infant, the contract is void (FRY, L.J.). 

If has been held at law from the time of Lord 
Coke & onwards, that an infant cannot bind him- 
self to be liable to a penalty (Fry, L.J.).—DE 
FRANCESCO v. BARNUM (1890), 45 Ch. D. 430; 60 
L. J. Ch. 63; 63 L. T. 488; 39 W. KR. 55 6 


T. L. R. 463. 

Annotations :—Expld. Corn v. Matthews, (1893] 1 Q. KB. 
310. Consd. Mackinlay v. Bathurst (1919), 36 T. Tn RR. 
31. Refd. Clements v. L. & N. W. Ky., [1894] 2.9. B. 
482; Roberts r. Gray, [1913] 1 K. B. 520. Mentd. 
Ppevoot Chemica] Co. ». Hardman (1891), 39 W. RR. 


172. ---— —-— When beneficial to infant.|— 
Woop v. Fenwick, No. 179, post. 

173. — - -—.[--- REID v. 
(1842),6 J. P. 491. 

174 


FENWICK 


— = - _— 


ee eee 


No. 181, post. 
17 


—- .J—LESHE v. FITZPATRICK, 








‘ ~— -——,}+-FeLLows v. Woon, 
No. 185, post. 
176. --— —--— -———.]}-Evans v. Wane, No. 
186, post. 
177. -——- ———.] —MERKRIOTT v. MARTIN 
(1899), 43 Sol. Jo. 717. 
178. —— —-— -——.]—CLEMENTS v. LONDON 


& NORTH WESTERN Ry. Co., No. 190, post. 
Comracts of apprenticeship.]—Sce Dart XV., 
Sect. 1, sub-sect. 3, post. 


(b) What is a Beneficial Contract. 

179. Contract of service prim& facie beneficial.) 
—Semble: a contract of hiring & service, for 
wages, is a contract beneficial to & binding upon 
an infant, though it contain clauses for referring 
disputes to arbn., & for the imposition of forfeitures 
in case of neglect of duty, to be deducted from the 
wages. 

The ct. must see that on the whole he derives 
a benefit under the contract. Here he is hired 
& receives wages. It is clear he derives a benefit ; 
he may also be subject to some inconveniences, 
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169 3. Capacity to enter into contract of service—With parent 


: whether, if an infant hire himself for wages to his 


-}—Qu. 
Parent, the contract is binding on the latter.—PERLET v. PERLET (1857), 15 U. C. R. 165.—CAN. 
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but that is not necessarily so (ALDERSON, B.).— 
Woop v. FENWICK (1842), 10 M. & W. 195; 11 
L. J. M. C. 127; 152 EB. R. 439. 


Annotations :-—Refd. Roborts v. Gray, 11918) 1K. B. 520. 


Mentd. 2 Hammond (1846), 9 Q. 

180. -}—A contract of service is regarded 
as beneficial to an infant ; & it is no objection that 
the contract contains stipulations & provisions 
usual in the particular trade, & such as a master 
may reasonably impose as a protection to himself 
(CoZENS-HAnDY, M.1t.)—Youne v. IlorFMAN 
MANUFACTURING Co., Lrp., [1907] 2 K. B. 646; 
76 L. J. K. B. 993; 97 L. T. 230; 23 T. L. R. 
671, C. A. 

«lnnotalions :--——Mentd. Greenwood v. Greenwood ( ada 97 
L. ‘§. 771; Toronto Power Co. v. Paskwan, [1915] A. C. 
734; Cole v. De Trafford, [1918] 2 K. B, 523; Hoasmer 
v. Pickfords (1920), 36 T. L. R. 818. 

181. Contract containing non-beneficial stipu- 
lations—Forfeiture of wages for neglect of duty. ]— 
Woop v, FENwIcK, No. 179, ante. 

182. Reference of disputes to arbitration.] 
—WooD v. Fenwick, No. 179, unte. 

183. Power to master to retain week’s 
wages in hand.}—-Waris v. Scorr, No. 233, post. 

184, -—— Protection of trade—-When usual & 
reasonable.|—Under Mmployers & Workmen Act, 
1875 (c. 90), which enables a dispute between an 
employer & workman to be hea:d & determined 
by a ct. of summary jurisdiction, an agreement, 
by which an infant undertakes to serve an iron 
shipbuilder & boilermaker as plater & rivetter for 
a term of five years at weekly wages, with a proviso 
that, should the employers cease to carry on their 
business, or find it necessary to reduce the opera- 
tions of their works, cither temporarily or per- 
manently, from their being unable to obtain 
materiius, or in consequence of any accident, or 
in consequence of strikes or combinations of work 
men, or from any cause over which they should not 
have any control, they shall have power to ter- 
minate the agreement, & discharge the infant 
upon giving him fourteen days’ notice, is not void 
on the face of it so as to prevent it from being 
enf orced against him according to the Act; the 
question, whether the provision is or is not 
inequitable as regards the infant, depending upon 
Whether it was at the time of the agreement 
common to labour contracts, or was in the then 
condition of trade such as the inaster was reason- 
ably justified in imposing as protection to himself, 
& also upon whether the wages were a fair com- 
De for eee of the infant.—L&sLir 
® FYTZPATRICK ),3 Q. B. D. 229; 47 L. J. 
M.C.24; 371.1. 461; 413. P.822,. 


Annotations :-—Consd. Meakin v. Morris (18 ° 
352. Folld. Follows v. Wood (1888). 59 rt bis Dista. 


Corn 0. Matthows, [1893] 1 Q B. 310. Gonsd. Clements v. 











be . W. Ry., [1894] 2 Q. B. 482. j . 
Andrews, (1909) 1 Ch. hea” Refd. Bt ola pec ta 


(1899), 68 - Y. B. 719; Young v. Hoffman Manu- 
eae ae xaue [1907] 2 K. B. 646; Roberta v. Gray, (1913) 


a -}—An infant contracted 
with a dairyman to enter his employment at a 
salary of £1 a week, & agreed that he would not 
serve for his own bencfit: any of his employer’s 
customers during the time he remained in such 
employment, or for two years afterwards, & that 
two weeks’ notice to leave was to be given on 
either side :~—Held: this contract was beneficial 
one Lng & ain a enforced against him.— 
; v. Woop 59 L. T. ; 
822; 47. LR. 645, D.C Sel tigen 


Annotations :-—Consd. Evans v. Ware, [1 
Folld. Morrison, Fleet v. Fletcher (Tob ay ms i poo 
. De Francesco yp, Barnum (1889), 43 Ch. D. 166, 
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186. -]—(1) Deft., an infant, 
in consideration of being employed by pltfs. as a 
milk carrier, at a salary of 21s. per week, agree 
not to carry on or serve in the business of a seller 
of milk within five miles of pltfs.’ place of business 
for two years after leaving pltfs.’ service. The 
agreement was terminable at a week’s notice on 
either side. Deft. left pltfs.’ service a few days 
after he came of age:—Held: the agreement, 
as a whole, was an agreement for the benefit of 
deft., & an injunction granted to restrain a breach 


it. 
(2) We have had in this ct. lately a number of 

cases relating to the employment of a milk carrier, 

& I therefore know from experience that a week 

is a usual time for notice to leave in that business 

(NorTH, J.).—EVANS v. WARE, [1892] 3 Ch. 502 ; 

62 L. J. Ch. 256; 67 L. T. 285; 36 Sol. Jo. 731 ; 

3 R. 32. 

Annotations :-—.As to (1) Folld. Merriott ». Martin (1899), 43 
Sol. Jo. 717. Retd. Green v. Thompson (1899), 80 L. T. 
691; Morrison, Klect v. Fletchor (1900), 17 T. L R. 95. 
Generally, Mentd. Farmers & Cleveland Dairies Co. »v. 
Riley (1893), 9 T. L. R. 260. 

-}/++MERRIOTT v. MARTIN 








187. Set ae 
(1899), 43 Sol. Jo. 717. 

LO0- —.}—~An infant entered into 
a contract with his employers, milk sellers, not to 
carry on a milkman’s business within a distance 
of two miles nor to solicit his employers’ customers, 
under a penalty of £200 to he recovered as & by 
way of liquidated damages & not by way of 
penalty. In an action for an injunction to restrain 
the infant from carrying on a milkman’s business 
within the specified distance :—Held: the contract 
was binding on the infant, the clause as to the 
payment of the £200 only binding him to pay the 
damage actually caused by his breach of contract, 
& not being a penalty clause in the ordinary 
sense.— MORRISON, FLEET & Co., LTD. v. FLETCHER 
Syd 17 'T. L. R. 95. 


, nuneraammmne 
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J—YOUNG vw. 
MANUFACTURING Co., LTb., No. 180, ante. 
190. —— Restriction of compensation for 
accident—-Agreement with insurance company— 
When reasonable for protection of funds.|-—PItf. 
entered the service of defts., a railway co., as a 
porter, when under age, & agreed to become a 
member, & to be bound by the rules, of an insur- 
ance society, formed among the employes of defts., 
towards the funds of which defts. contributed. Ife 
at the same time si:ned an agreement by which he 
accepted the contribution & the advantages to 
which he might be entitled under the rules of the 
socicty, in lieu of any claims against defts. under 
Employers’ Liability Act, 1880 (c. 42). The rules 
of the society covered all accidents, except such 
as arose wilfully or by gross negligence on the 
part of the member, & were not restricted to 
accidents for which the employers would be liable. 
The rules contained provisions for the limitation 
of the amount of temporary or permanent relief, 
these being less than the limit that can be récovered 
under Employers’ Liability Act, 1880 (c. 42); 
forfeiture of benefits in default of notice of an 
accident ; forfeiture of claims for various breaches 
of the regulations, or in case of criminal miscon- 
duct; & reference of disputes to arbn. Pitf. 
sustained an injury by reason of an accident, & 
sued the railway co. At the timo of the accident 
& of action brought pltf. was still an infant :— 
Held: (1) the agreement to become a member of 
the insurance society, & to be bound by its rules, 
was a part of a contract of service which it was 
competent for an infant to enter into; (2) the 
contract was an answer to the action, for the 
restrictive rules were such-as an insurance society 
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might reasonably make for the protection of their 
funds, & the contract taken as a whole was for 
the benefit of pltf. & binding on him.—CLEMENTS 
7. LONDON & NorTH WESTERN Ry. Co., [1894] 
2Q. B. 482; 63 L. J. Q. B. 837; 70 L. T. 896; 
58 J. P. 818; 42 W. R. 663; 10 T. L. R. 539; 
38 Sol. Jo. 562 ; 9 Rt. 641, C. A. 


Annotations :—.48 to (2) Refd. Mortor v. G. E. Ry. (1908), 
2 B. W. C.C. 480: Roberts v. Gray, [1913] 1 K. B. 520. 
Generally, Mentd. Biggs ». Dagnall, [1895] 1 Q. B. 207. 


191. When severable from rest of contract— 
Though unnecessary for protection of trade.]— 
An infant’s contract of service is not necessarily 
invalid because it contains stipulations some of 
which are void as being in restraint of trade & 
unnecessary for the protection of the master’s 
business. If the void stipulations are severable 
from the rest of the contract they may be dis- 
regarded, & the rest of the contract is binding on 
the infant if it is for his benefit.— BROMLEY v. 
SMITH, [1909] 2 K. B. 235; 78 L. J. K. B. 745; 
100 lL. T. 731. 


Annotations :—Apld. Gadd v. Thompson, [1911] 1 K. B 
304. Moentd. Attwood v. Lamont, [1920] 2 K. B. 146. 


Contracts of apprenticeship.|—Sec Part XV., 
Sect. 1, sub-sect. 3, post. 


C. Contracts Not Binding on Infunts. 

See, gencrally, INrants, Vol. XXVIII, 
pp. 154-159. 

192. Contract with young child.J}—The pauper 
was an infant only cight years of age, at the time 
of the hiring: Therefore he was not bound by the 
agreement. Indeed he might have affirmed it; 
for the contract of an infant is not absolutely 
void, but. only voidable, at his own election (lLoRD 
MANSFIELD).-—R. v. MACCLESFIELD (INIABITANTS) 
(1758), Burr. S. ©. 458. 

Annotations :—Mentd. It. v. Buckland Denham (1770), 
Burr. 8. C. 694; Rt. ». St. Agnes (1770), Burr, 8. C. 671; 
R. vo Birmingham (1780), Cald. Mag. Cas. 77; Tt. ». 
Kingswinford (1791), 4 Term Rep. 219; KR. «. North 
Nibley (1792), 5 Term Rep. 21; R. v. Over, (1801), 1 
Kast, 599. 

193. Contract not beneficial to infant — Power 
to master to stop work & retain wages.]—A con- 
tract by an infant, binding him to serve during a 
certain time for wages, but enabling the master to 
stop the work whenever he chooses, & to retain 
the wages during stoppage, is wholly void, as not 
being beneficial to the infant ; &, where a servant 
had been convicted under 4 Geo. 4, c. 34, s. 3, of 
absenting himself from service under such contract, 
this ct. quashed the conviction.—R. v. LorpD 
(1848), 12 Q. B. 757; 3 New Mag. Cas. 87; 3 New 
Sess. Cas. 246; 1717..J.M.C.181; 12 L. T. 0.8. 
‘Gee 12 J. P. 759; 12 Jur. 1001; 116 i. R. 

J. 

«[nnotations :-—Distd. l i x - B.D. 
229,  Apld. Mond o Morris (1884), 12. B. ‘D. 352, 
Consd. Corn v. Matthews, [1893] 1 Q. B. 310. Refd. 
Cooper v, Simmons (1862), 8 Jur. N.S. 81. 

194, Contract for years—No ratification in 
writing.]—BIRKIN v. Fortu, No. 204, post. 

195. ——— Extraordinary or unusual stipula- 
tions.|}—Dr FRANCESCO v. BARNUM, No. 171, 


ante. 
-]—Deft., being then an infant, 











196. 
entered the service of pitfs., the proprietors of a 
daily paper in Sheffield, as a junior reporter, under 
a written contract which made the service deter- 
minable by a month’s notice on either side, & 
provided that after leaving pltf.’s service deft. 
would not, either on his own account or in partner- 
Ship with any other person, be connected, as 
Proprietor, employee, or otherwise, with any 
newspaper business carried on in Sheffield or 
within a radius of twenty miles from the town hall 
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thereof. There was evidence that such a restriction 

was almost unique in contracts of this kind :— 

Held: the restriction was void as being against 

public policy. ; 

Even if the restriction could have been enforced 
against an adult, still, having regard to its unusual 
character, the contract was not for the bencfit 
of an infant, & invalid on that ground also (CoZENs- 
Harpy, M.R.).—LENG (Sin W. C.) & Co., Lrp. v. 
ANDREWS, [1909] 1 Ch. 763; 78 L. J. Ch. 80; 
100 L. T.7; 25 T. L. BR. 93, C. A. 

Annotations :—Refd. Mason v. Provident Clothing & Supply 
Co., [1913] A. C. 7243; Eastes v,. Russ, [1914] 1 Ch. 468; 
Millers v. Steedman (1915), 84 L. J. K. B. 2057; Morris v. 
Saxolby, [1916] 1 A. C. 688; Ropeways v. Hoyle (1919), 
120 Iu. T. 538; Attwood v. Lamont, [1920) 3 K. BR. 571. 
Mentd. Russell ». Carpenters & Joiners Amalgamated 
Soc., [1910] 1 K. B. 506; Hepworth Manufacturing Co. 
vane (1920) 1 Ch. 1; Bowler v. Lovegrove, (1921) 

th. G42. 


197. ———Contract imposing penalty for breach.] 
—Dr FRANCESCO v. BARNUM, No. 171, ante. 

198. - ~}/—FARMERS & CLEVELAND 
DAIRIES Co. v. RILEY (1893), 9 T. L. R. 260, D.C. 
siete :—Refd. Morrison, Ficet ». Fletcher (1900), 17 
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199. Not liquidated damages. ].—Mor- 
RISON, I'neet & Co., Lrp. v. FLercimr, No. 188, 
ante. 

200. Contract relieving master of liability 
for accident.]—Pltf., a boy between thirteen & 
fourteen years of age, who was employed at a 
colliery, entered into an agreement with a railway 
co. by which, in consideration of their permitting 
him tw travel by their railway to & fro between the 
place where he lived & the colliery, under a certain 
special arrangement made between the colliery 
proprietor & the co., he agreed that neither he nor 
his exors. or administrators or relatives should 
have any claim against the co. by reason of any 
accident, injury, or loss, which might happen to 
him or his property while upon their railway, 
notwithstanding that such accident, injury, or loss 
was occasioned by the negligence of the co. or 
any of their officers or servants; & further, that 
he, his exors. & administrators, would indemnify 
the co. from & against all loss, costs, damages, & 
expenses which they might incur by reason of 
any such accident, injury, or loss to him or his 
property, or by reason of any claim or legal 
proceedings instituted or taken by him or them 
against the co. or any of their officers or servants 
in respect thereof :—Held: this agreement was 
so much to the detriment of plitf. as to be unfair 
to him as being an infant, &, therefore, it was not 
binding upon him.—-FLOWER v. LONDON & NORTH 
WESTERN Ry. Co., [1894] 2 Q. B. 65; 63 L. J. 
Q. B. 547; 70 Iu. T. 820; 58 J. P. 685; 42 W. R. 
519; 10 T. L. R. 427; 9 R. 494, C. A. 

Annotation :—Consd. Clements v. L. & N. W. Ry., [1894] 

2Q. B. 482. 

















Contracts of apprenticeship.]—- Sce Part XV., 
Sect. 1, sub-sect. 3, post. 


. D. Ratification of Contract. 
See, generally, INFANTS, Vol. XXVIIT., pp. 160- 
162. 


201. Power to ratify.]—-R. v. MACCLESFIELD 
(INHABITANTS), No. 192, ante. 

202. Continuation in service after majority— 
Whether sufficient ratification.J—Articles, under 
which A. had served his clerkship to an attorney, 
contained a proviso, that A. should not practice 
within a certain district ; & also a covenant on the 
part of his father, that A. should, within a month 
after he came of age, execute a bond in a specified 
penalty to ensure his fulfilment of the proviso ; 
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Sect. 1.—Capacity of parties: Sub-sect.2,D.; sub- 
sects. 3&4. Sects. 2 & 3: Sub-sect. 1, A. ~ 
B.; sub-sects. 2 & 3.] 


A., who was an infant at the time of the execution 
of the articles, served under them for three years 
after he attained his full age, but was never called 
on to execute any bond, &, with a knowledge of 
the purport of the articles, completed his clerkship, 
& afterwards began to practice as an attorney 
within the district from which the articles pur- 
ported to exclude him. A motion for an injunction 
to restrain him from practising within that district 
was refused with costs.—-CaAPEs v. Hurron (1826), 


2 Russ. 357; 38 E. R. 370, L. C. 
Annotation :—Distd. Walton v. Everington (1885), 1 T. L. R. 


203. —— -}—An infant entered into the 
service of a milk seller & covenanted not to carry 
on the same trade, & after he came of age he 
continued in the same service for eighteen months 
without repudiating the contract :-—eld: this 
conduct amounted to a ratitication of the contract 
in equitv, & an injunction to restrain a breach of 
the covenant was granted.—CORNWALL v. HAWKINS 
(1 72), 41 L. J. Ch. 485; 26 L. T. 607; 20 W. R. 
652. 

Annotations :—Apld. Walton v. fiverington (1885), 1 T. L. R. 

396; Icvans v. Ware, [1892] 3 Ch. 502. Refd. Brown ». 

Harpor (1893), 68 L. 'T. 488. 


204. —— Written notice to quit sent 
shortly after majority—Statute wf Frauds Amend- 
ment Act, 1828 (c. 14).]-—Deft., an infant, entered 
into a contract with pltfs. to serve them as a 
warchouseman for five years; he served for 
some time, but shortly after attaining his majority 
he gave them notice by letter of his intention to 
quit their service :—Held: it was not a beneficial 
contract for necessaries, so as to bind plt£. without 
any ratification in writing ; &, continuing in such 
service after he became of age, & then sending a 
letter giving notice of his intention to quit the 
service, was not a sufficient ratification in writing, 
in accordance with above Act, sect. 5. Birkin v. 
Fort (1875), 33 lL. 'T. 632. 
sa a : -Distd. Walton v. Kvorington (1885), 1 T. L. TR. 


205. Inference of new contract.] — Deft., 
three months before attaining his majority, signed 
a contract with pitf. to act as his clerk for twelve 
months, covenanting (inter alia), that if he left 
his service & were concerned in any similar 
business, he would not, under a penalty, then 
solicit his employer’s customers. Ile remained 
with pltf. for two years, & being subsequently 
interested in a business of the same character, 
proceeded to solicit certain customers of plttf., 
with the help of a book which he had taken away 
with him, & information which he had obtained 
from another book entrusted to him while he had 
been in pltfs.’ service. In an action brought for 
an injunction to restrain him from continuing to 
do this :—Held: assuming the original contract 
to be void, under Infants’ Relicf Act, 1874 (c. 62), 
the ct. would infer that a new contract of service 
had been entered into by deft., &, in order to 
ascertain the terms of such fresh agreement, the 
ct. could look at those of the original contract.— 
WALTON v. EVERINGTON (1885), 1 T. L. I. 396. 

206. -—— ———.]—In Sept. 1886, deft. agreed 
to serve pltfs., a firm of Jaw accountants, at a 
weekly salary of 308., or such other sum as might 
be agreed upon, & at the expiration of the agree- 
ment not to seek employment from or do work for | 
persons who might at any time up to the expiration | 
of the agreement have employed pltfs. At the 
time of the execution of the agreement deft. was | 
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aminor. After attaining twenty-one he continued 
in pltfs.’ service for over four years, & his wages 
were raised from time to time. He left in Apr. 
1892, & sought & obtained employment from 
persons who prior to that date were customers of 
pltfs. Held: it ought to be inferred from the 
conduct of the partics that a new contract between 
them, containing a stipulation by deft. in the terms 
of the agreement of Sept. 1886, not to seck employ- 
ment or do work for former customers of pltfs., 
had been entcred into after deft. attained twenty- 
one, & an injunction ought to be granted to 
restrain the breach of such stipulation.—_BROWN 
v. HARPER (1893), 68 L. ‘I’. 488; 9 T. L. R. 429 ; 
37 Sol. Jo. 495; 3 R. 585. 


SuB-SECT. 3.—MARRIED WOMEN. 

See, generally, VusBAND & WIFE, Vol. XXVIT., 
pp. 178-205. 

207. Capacity to hire—Power to bind husband.] 
—Where a married woman contracts by deed, 
without any power of attorney from her husband 
for the hire of a servant, pltf. may consider the 
deed as void, & declare on the simple contract 
against the husband; & in such case the deed is 
evidence of the contract, & if another person Joins 
in such deed, it docs not take away the remedy 
ayainst the husband to sue him in assumpsit.— 
WHITE v. CUYLER (1795), 6 Term Kep. 176; 1 
Esp. 200; 101 HK. R. 497. 

Annotations :-—Mentd Clifford ». Burton (1823), 8 Moore, 
C. P. 16; Weston v. Foster (1836), 3 Scott, 164; Hunter 
o. Parker (1840), 7 M. & W. 322; Fishmongers’ Co. v. 
Robertson (1843), 5 Man. & G. 131; Hogan v. Hand (1861), 
14 Moo. IP. C. C. 310. 

208. ——- ——-.}--She [the wife] may bind her 
husband by... hiring servants reasonably fit 
for her degree (BLACKBURN, J.).—BAZELEY Uv. 
ForvERr (1868), L. Rt. 3 Q. B. 559; 9B. & S. 599 ; 
sub nom. BASELEY v. FORDER, 37 L. J. Q. B. 237 ; 


18 lL. VT. 7563; 32 J. P. 550. 
Annotation :—Mentd Coldingham Parish Council », Smith, 
[1918] 2 K. B. 90, 


SuB-sEcT. 4.—OTHER PERSONS. 
Partners. ]—See PARTNERSHIP. 
Counsel & client.|—Sce BaArristErs, Vol. III., 
p. 331, No. 206. 
Lunatics.]|—Sec Lunatics, Vol. XXXIII., pp. 
128 et seq. 





Sect. 2.— FORMATION OF CONTRACT. 

Formation of contract.|—Sce ContTRACT, Vol. 
XIT., pp. 51 et seq. 

209. Communication of offer—Subsequent ser- 
vice by servant.}—In 1859 KR. was owner of a mine 
which he proposed to sell to a projected joint stock 
co. On Feb. 12, 1859, there was a meeting of the 
promoters of the co., at which it was resolved that 
pltf. should be appointed captain of the mine at 
a certain salary “‘ such salary to commence at the 
completion of the contract with lh.,’? who was one 
of the promoters of the co. This resolution was 
communicated to pltf. On Mar. 9 the agreement 
for the sale of the mine to R. was executed. On 
Mar. 25 there was a meeting of the promoters of 
the co. at which the memorandum & arts. of 
assocn. were executed & a prospectus was approved 
of, which described pltf. as ‘captain & local 
manager ’’ of the mine. On Mar. 25 the co. was 
registered under the Joint Stock Company’s Acts, 
1856, 1857. On Mar. 31 there was a mecting 


Part IIJ.—Tur Contract or SERVICE. 


of the co. at which three directors were present, 
when the minutes of the meeting of Mar. 25 were 
read & the prospectus approved at that mecting 
was ‘‘ submitted & approved.” Pltf. acted as 
manager of the mine, & in an action by him against 
the co. for his salary, the jury found that he acted 
for the co. & not for R. There was no conveyance 
of the mine to the co. :—Held: there was evidence 
of the appointment of pltf. by the co. as manager 
of the mine, & he was entitled to recover for his 
service in such capacity.—BROWNING v. GREAT 
CENTRAL MINING Co. (1860), 5 H. & N. 856; 
20 L. J. Ex. 899; 157 BH. R. 1423. 

.|—See Conrracr, Vol. XII., p. 58, Nos. 
$25-327. 

210. Communication of acceptance — Necessity 
for.]}—The managers of a school passed a resolution 
appointing pltf., who had applied for the post, to 
the position of head master; but the decision at 
which they had arrived was not communicated to 
pltf. :—Held: the passing of the resolution with- 
out communication to pltf. did not contitute a 
contract to appoint him to the post for the breach 
of which pltf. was entitled to sue.—PoOWELT v. LEE 
(1908), 99 L. T. 284; 72 J. P. 353; 
606; 6L. G. R. 840, D.C. 

-.}— See CONTRACT, Vol. XII., pp. 66 et seq. 





Sect. 3.—FORM OF CONTRACT. 
SUB-SECT. ]1.—NECESSITY FOR WRITING. 


A. In General. 
Sec, gencrally, Conrract, Vol. XII., pp. 118 el 
8cq. 

211. Appointment of schoolmaster—-By trustees 

of charity.|—An appointment to the situation of 

schoolmaster under a conveyance to charitable 
uses may be made without writing.—WILKINSON 

v. MALIN (1832), 2 Cr. & J. 6386; 2 Tyr. 544; 1 

L. J. Ex. 2343; 149 BH. R. 268. 

Annotations :—Mentd. Smith v. Keating (1848), 6 C. B. 136; 
Perry v. Shipway (1859), 1 Giff. 1; sée Campden Charities 
(1881), 18 Ch. D. 310; Re Whiteley, London (Bp.) v. 
Whiteley, [1910) 1 Ch. 600. 

.—See EDUCATION, Vol. XIX., p. 607, Nos. 

318-323. 

Appointment of steward of manor.| - 

CoPpyHOLDs, Vol. XITII., p. 42, Nos. 492-405. 
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B. Statute of Frauds. 

As to whether contracts of service within 
Statute.|—See Contract, Vol. XII., pp. 123-125, 
Nos. 806-824. 

The memorandum or note.|—See CONTRACT, 
Vol. XII., pp. 132, 140, 150, 151, 154, 158, Nos. 891, 
946, 1036, 1037, 1077, 1084, 1122. 

Operation of statute.]—See CONTRACT, Vol. XIT., 
pp. 161, 166, 169, 171, Nos. 1176, 1214, 1254, 1255. 


SUB-SECT. 2.—CONTRACTS WITH CORPORATIONS. 
Necessity for seal.J—See CORPORATIONS, Vol. 
aa pp. 284, 285, 380, 381, Nos. 164-173, 1104- 


PART III. SECT. 2. 


210 i. Communication of acceplance— 
Necessity ioc OMEN ©. TWINING (2) 
(1896), 3 Terr. L. R. 410.—CAN. 

{. Condition precedent—Security for 
performance of  duties.}—MACMATH  ¥. 
CONFEDERATION LIFE ASSOCN. (1875), 
30 U. C. R, 459.— CAN. 


g. Appointment 


24 T. L. KR 


PART III. SECT 3, SUB-SECT. 1.—A. 
of schoolmuster.] 
—Under the School Ordinance of 
Alberta it is required where a board of 
trustecs of a school district employs 
a teacher that: (a) there be a formal 
contract in writing ; 
lar person employed be decided upon 
by resolution of the board.—JOHNSON 
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SUB-SECT. 3.—EXEMPTIONS FROM Sramp Dury. 

See Stamp Act, 1891 (c. 39), s. 1, sched. I.; 
REVENUE. 

212. To whom exemption extends——Pauper.]— 
The pauper, in common with the other workmen 
of the establishment, signed a memorandum in a 
book, whereby he undertook to serve his masters 
from Nov. 11, 1815, to Nov. 11, 1817; to lose no 
time on his account, to do his work well, & behave 
himself in all respects as a good servant. This 
memorandum was not signed by the masters, but 
it was proved that they kept the book, & had 
accepted the services of the servants :—Held: 
it was an agreement bctween the masters & the 
servants, & did not require a stamp.—R. v. 
STOKE-UPON-TRENT (INHABITANTS) (1843), 5 Q. B. 
8083; Dav. & Mer. 357; 138 L. J. M. C. 413 2 
aa O.8.148; 8J.P.197; 8 Jur. 34; 1140. h. 
Annotations -—Mentd. R. v. Kesteven JJ. (1844), 8 Jur. 445; 


Devonald v. Rosser, [1906] 2 K. B. 728; Meck v. Port of 
London Authority, [1918] 1 Ch. 415. 


213. -—— Clerk.]-—R. v. WeEucH (1846), 2 
Car. & Kir. 296; 1 Den. 199; 8 L. T. O. S. 254; 
11 a 485; 2 Cox, C. C. 85; 169 i. R. 210, 
u. u. Ht. 

Annotation :-—Expld. lt. v. Gompertz (1846), 9 Q. TB. 824. 

214, —--- Fireman & stoker.]——-Pltf. & deft. 
being resident in Hngland, & P. at Havana, & deft. 
being a forcign agent, a written agreement was 
entered into by pltf. with deft. in behalf & repre- 
sentation of P. of Havana, that pltf. would proceed 
as fireman & stoker on board the 7’. steamer, 
then about to leave London for Havana, calling 
at intermediate ports, to be placed in the service 
of P., & would faithfully do the work of fireman or 
stoker on board the 7. & obey the orders of the 
engineers. In consideration of the service, pltf. 
was to receive wages at £5 per month, payable 
monthly, & £2 per month for providing himself in 
provisions. During the outward passage, rations 
were to be served out to pltf. on account of LP. 
The contract to be understood to be in force for 
one year certain from the date; &, should plté. 
be discharged before that time, three months’ 
wages to be paid in advance, besides finding him a 
passage home; VP. being at libe:ty to confirm & 
continue the engagement on the terms stated, or 
to discharge pltf. & to find him his passage back 
to Iingland ; the wages to be payable up to the 
day of pltf.’s arrival in England, unless he should 
be discharged for misconduct; one month’s 
pay to be advanced for pItf.’s outfit for the voyage : 
-—ITeld : the agreement did not require a stamp, 
being within the exemption ‘‘ memorandum or 
agreement for the hire of any labourer,’ in Stamp 
Act, 1815 (c. 184), Sched. Part I., title Agreement. 
—WILSON v. ZULVETA (1819), 14 Q. B. 405; 19 
L. J. Q. B. 493; 141. T. O. S. 251; 14 J. P. 23; 
14 Jur. 366; 117 B. BR. 159. 

Annotations :-—Mentd. Mahony ov. Kekulé (1854), 14 OC. B. 

390; Green v. one Ale 25 L. J.C. P. 297; Sharp 


) 
v. Wolds (1864), 10 L. T. 338. 





215. Farm bailliff.|—R. v. WortLrey, No. 
135, ante. 
216. —--- Overseer in printing office.]— An 


overseer in a printing office is an artificer within 
the meaning of the Stamp Acts, & letters consti- 
tuting an engagement of such an overseer do not 


Mcikiwen Sonoot Districr Trus- 
TEES (Alta.), [1923] 1 D. L. R. 1753 
[1922] 3 W. W. R. 1166; 19 Alta L. HR. 
44.—CAN. 


PART III. SECT. 3, SUB-SECT. 3. 

213i. Zo whom exemption extends— 
Clerk.]-——-An agreement for the hire of 
a clerk does not come within the 


& (b) the particu- 
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Sect. 3.—Form of contract: Sub-sect. 8. Sect. 4: 
EBT 1 & 2. Sect. 5: Sub-sects. 1 & 2, 


A ets a stamp.—BisHop v. Letts (1858), 1 F. & F. 
217. ——-~ Workman employed to export 
dredging machine. |—First count upon an agree- 
ment, by which pltf. was to take out a dredgin 
machine to a port in the Black Sea, & be pai 
£50. Plitf. was examined as to a written agree- 
ment, which he said he had lost. A duplicate 
original, but unstamped, was tendered & that & 
the othcr duplicate had not been stamped. Pitf. 
had actually worked on board the vessel which 
carried out the dredging machine :—Held: the 
agreement was within the exemption of the Stamp 
Act, as an agreement for the hire of a ‘‘ labourer 
or artificer,” & admitted in evidence.—CORNFORTH 
ae ae & BLAck SEA Ry. Co. (1860), 2 F. & F. 


Szcr. 4.—IMPLIED CONTRACT. 
SuB-sEcT. 1.—IN GENERAL. 

218. From service—Continuation of.|—If a 
servant after serving a year, part of which was 
under a retrospective hiring, so that no settlement 
could be gained by it, continue in service part of 
another year, the justices may resume a hiring 
for the second year.—R. v. HALES (INHABITANTS) 
(1794), 6 Term Rep. 668; 101 E. R. 372. 

219. -|—R. v. KRICKINGHALL  IN- 
FERIOR (INHABITANTS), No. 712, post. 

220. From finding of board & lodging.| - The 
examinations relating to a hiring & service were 
as follows :—‘‘ The pauper came to live with my 
father as a farm servant; he was not cngaged for 
any particular time, but my father found him 
board, washing, lodging and clothes for so long a 
time as he stayed. He continued in my father’s 
service, in that manner without leaving for two 
years, during all which time he lived and slept at 
my father’s house ’’ :—Held: insufficient, as no 
hiring was stated in, or could be inferred from, the 
examinations. 

There is no statement here that the pauper was 
hired, or contracted or agreed to stay with his 
master. It is a very different thing to infer a 
hiring for a year from a general hiring, & to infer a 
hiring from the fact of finding food & lodging (LORD 
DENMAN, C.J.).—RK. v. CATYERAL (INITABITANTS) 
(1844), 5 Q. B. 901; Dav. & Mer. 702; 1 New 
Sess. Cas. 167; 3.1L. T. 0.8. 733; 114 E.R. 1488. 
«Annotation :-—Meatd. R. v. Wye (1838), 2 Jur. 298. 

Presumption of yearly hiring.]—--See Part IV., 
Sect. 1, sub-sect. 2, post. 








MASTER AND SERVANT. 


SUB-SECT. 2.—REBUTIAL OF IMPLICATION, 


221. Service with relation—Girl serving grand- 
mother.}—A. was born in P. in the year 1699, & 
being fourteen years old, she served her grand- 
mother in G. for the space of four years, on an 
allowance of meat, drink, washing & lodging :— 
Held: this was no settlement at G.—GREGORY- 
STOKE PARISH v. PITMISTER (1726), Sess. Cas. 


K. B. 163; 93 i. R. 165, 
Bat a :— Expld. trey R. v. Chertsoy (1787), 2 nonn 


h (1793), 5 Term Rep. 
ne a Wornela ti7bD. 3 Term Rep. 506. 


222. ——— Boy serving uncle.]—A boy living 
several years with his uncle, & working at his 
trade for his board, lodging, & clothes, but without 
any contract does not gain a scttlement.—R. v. 
St. Mary, GUILDFORD (INHABITANTS) (1785), 2 
Const, 187. 

508 es tes -] -The pauper having lived 
with his uncle upon charity was afterwards hired 
as a yearly servant by another person, whom he 
served accordingly, at the expiration of which he 
returned to his uncle upon an invitation from him, 
that if he would come & live with him as before 
he would make it better for him than a common 
service, & lived with him several years in the parish 
of A. performing the work of a servant in hus- 
bandry; during the time he so lived with his 
uncle, the latter promised that if he continued with 
him for his life he would leave him his farm & 
stock, but he received no wages :—I/eld : he gained 
no settlement in A.—R. v. STokEsLiy (LNHABI- 
TANTS) (1796), 6 Term Rep. 757; 101 FE. Rt. 81. 

224. —~ — Child serving father—After termina- 
tion of hiring.]---Where a female natural child 
was hired for a year by the wife of its reputed 
father, & continued doing the houschold work for 
three years, but after the first year no wages were 
paid, nor was there any new contract of 
Held: the sessions were warranted in finding that 
after that time she did not continue on the terms 
of the original hiring. 

Where the parties are not related, it may fairly 
be presumed from a continuance in the service 
that the terms on which they continue are the 
same as during the preceding year. But where 
the relation of father & child subsists the ground 
for that presumption fails (BAYLEY, J.).—lK. v. 
ae aaa (1817), 1 B. & Ald. 178; 106 

225. Relationship on charitable footing.|— lt. 
v. WEYHILL, HANTS (INHABITANTS) (1760), 1 Wm. 
Bl. 206; Burr. 8. C. 491; 96 EB. ht. 113. 


Annotation :-— Id. KR. v. St. Matthew, Ipswich (1789)> 
3 Term Rep. 449. 


226. Cohabitation.]—- In assumpsit by pltf. for 
wages as a female servant, deft. pleaded non 


U. C. K. 220.—CAN. 


excepee pentane in 56 Geo. IIl., 


56, Sch I.—DAKIN  . 
Warson (1841), 2 Craw. & D. 224.—IR. 


PART II]. SECT. 4, SUB-SECT. 1. 


h. General rule.}—The ct. will not 
infer an agreement to omploy where a 
contract to do so does not appear on 
the face of the ee though 
both parties ma ve contemplated 
an euploymont.~—SENiOn vw. SCAIFK 
ee 3N. R. 69 (S. C.).—N.Z. 


. Krom service.] — DRAKE 
wovous (1906), 39 N. S. R. 49; 4 
kK. L. R. 17.—CAN 

1. -]-——Pltf. sued for servicos 
rondered deft. as his housekeeper & 
for money alleged to havo been 
expended by her on his behalf :— 
aoe Big _Wwas . oe to wages for 


(bos), tO. WE B 810 4 Sey 
110; 19 O. L. R. —CAN. 





m. ——.}—DERRING v. KETTLES 
(Alta.), [1926] 3 W. W. R. 22 oo 
220i. From finding of dé: 
i ecbrbach }--ADAM v. PETER pata), 4 
Gt of Soss.) 599; 14 Se. Jur. 
aa OT. 
-}—-ANDIERSON v. HALLE 


220 i 
(1847), ‘9 Dunl. (Ct. of Sess.) 1222 5 
19 Se. Jur. 532.—SCOT. 

n. What terms implied.) — Mas- 
TERTON FakMiERS’ IMPLEMENT Co. ¥. 
Ne [1920] N. Z L. R. 148.— 

o. Service wit relation — Sister 
serving ane: ite. sued her brother 
for wages dur several years that 
she had Lived with him on his farm, 
keeping house for him while he was 
uninarried :—Held: trom this alone 
the law would not, under ae circum: 

stances, amnply. ®& promise to earn 
REDMOND REDMOND (1868), 27 





Brother serving brother.}— 
The mere fact that ono brother per- 
forms for several years work for 
another, will not raise the Presumption 
of a promise to pay.-—Jte RITCHIE, 
SEWERY v. RiTcnik (1876), 23 Gr. 66. 
—CAN. 





222i. —— Boy serving wuncle.}— 
aa tv. HOYLE (1878), 28 C’. BP. 598.— 


—HoOuath vt. Ho- 
L. HR. 843; 24 





222 il. ——.J— 
GATE aie $1 W. 
D. ae hk. 9 ae .-—CAN. 

mi ¢ serving yrandfather.j— 
MUKDocH 1 v. WEST (1895), 24.5. C. lt. 


225 i. Relationship charitable 
footing. ge hme vo. W ADDELL (1894), 
27 N.S. R. 312.—CAN. 

225 ii. —— }+Mor (on cereus) v. 
FERGUSON (1849), 12 Dunl. (Ct. of 
Sess.) 119; 21 Sc. Jur. 610. —ScorT, 





Part Il]—Tuye Conrract or SERVICE. 


assumpst, & pltf. gave evidence of acts of service. 
Deft. proposed to go into evidence to show that 
pltf. had co-habited with him :—Held: he might 
do so on the plea of non assumpsit, as this went to 
show that there was no contract between the 
parties, & not to invalidate any contract on the 
ground of illegality. 

If an express contract had been proved, & deft. 
had attempted to set up that the contract was not 
only for service but for co-habitation, deft. could 
not have set that up without pleading it. Pltf. 
endeavours to show by acts of service that there 
was a contract. Deft. wishes the jury to infer 
that there was no contract of hiring & service ; 
he is not seeking to discharge himself from any 
contract, but to show that there was no contract 
at all (CRESSWELL, J.).—BRADSHAW v. HAYWARD 
(1842), Car. & M. 591, N. P. 


Sect. 5.—PROOF OF CONTRACT. 
SuB-sEcT. 1.—IN GENERAL. 

Evidence generally.]— See Evipencr, Vol. 
XXII., pp. 19 e€ seq. 

227. Proof of employment in particular capacity 
—Not inferred from description in address.}— 
An agreement to employ pltf. in a particular 
situation cannot be inferred from a direction upon 
a letter addressed by deft. to pltf. in that cha- 
racter, the lettcr itsclf relating to the quantum 
of salary only.—CHIODI v. WATERS (1816), 1 Stark. 
335, N. P. 

228. Right of defendant to inspect — Where 
memorandum in writing pleaded.}—Pltf. declared 
on an agreement to cmploy him at the end of a 
year. Deft. pleaded the general issuc, & that there 
Was no memorandum in writing of the agreement, 
as required by Stat. Frauds. Pltf. replied that 
there was such a writing :—Held : he was bound to 
permit an inspection of it by deft., although it 
consisted only of a letter from deft.’s agent.— 
BLoee v. KENT (1830), 6 Bing. 614; 4 Moo. 
& P. 483; §L. J. 0.8. C. P. 229; 130 H.R. 1418. 
Annotations :-—Retfd. Bluck v. Gompertz (851), 7 Exch. 

67; Shadwell v. Shadwell (1859), 6 C. BK. N. S. 679. 

By subscribing witness.}—See IEvIDENCE, Vol. 
XXII., p. 506, No. 5366. 

By entry made by master.|—See EVIDENCE, Vol. 
XXIT., p. 103, No. 729. 


SuB-sEcT. 2.—PAROL EVIDENCE AND WRITTEN 
CONTRACTS. 
A. General Itule. 

229. Parol evidence inadmissible —- To explain 
written agreement.j|—R. v. ST. JOHN, DEVIZES 
(INHABITANTS), No. 104, ante. 

280. To vary or rescind written agree- 
ment. }—Deft., an actor, agreed with pltf., a theat- 
rical er, to act & to understudy as a 
member of pltf.’s co. for a certain time subject 
to certain rules by one of which he was prohibited 


226i. Cohabitation.}—The presump- 
tion against an implicd right to so 
remuneration for services rendered by dutios resulti 
near relations arises only when the is not entitl 
persons rendcring the_ services, 
those to whom they are rendered, are 448, 
in effect living together as members CAN. 
of the same household.—MOONEY v. 





common livelihood, is presumed to do 
by virtue of the rolationship & 
from the marriage, & 
to wages.—TOWNS v. 
Towns (1913), 23 W. L. R. 9585 
DL. R. 448, 4 W. W. R. 196.— 
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from acting at any other theatre without per- 
mission. Deft. acted elsewhere without per- 
mission. Pltf. applied for an injunction to restrain 
deft. from acting at any theatre other than that 
where pltf.’s co. played. Deft., in an affidavit in 
opposition to the application alleged that pltf. 
had verbally promised that deft., should act in 
certain parts but had not kept the promise :— 
Held: the alleged verbal promise could not 
without evidence of bad faith on the part of plté. 
be considered in construing the contract, & the 
allotting of parts to deft. was no part of the con- 
sideration of the contract.—GRIMSTON v. CUNING- 
HAM, [1894] 1 Q. B. 125; 10 T. L. R. 81; 38 
Sol. Jo. 143, D. C. 

«-}—See, also, Contract, Vol. XII., 
pp. 354, 355, Nos, 2946, 2956, 2957. 

231. Conversations between parties -— Be-~ 
fore or when signing agreement.]—The sessions 
sent up a case to the Ct. of K. B., which found 
certain facts, & set out the following written 
agreement : ‘‘ Memorandum, that the undersigned 
L. agrees on behalf of his son L., that he shall 
serve M., of etc., in his business of a whceelwright, 
from this time to May 27, 1830; M. paying, at 
the expiration of the said term, £5 to I. the 
younger; L. to find his son clothes, washing, & 
all other necessaries, & M. meat, drink, & lodging,”’ 
& the case stated that resps. proposed to give 
evidence of conversations between the parties 
before & at the time of signing the agreement, & 
also of an indorsement on the paper on which the 
agreement was written, which evidence was 
rejected ; & it concluded by submitting to the ct., 
as a distinct question, whether the agreement was 
an agreement of hiring & service, but did not 
submit any question as to the admissibility of the 
evidence :—Held: (1) this agreement was a con- 
tract of hiring and service ; (2) the purport of the 
conversations not appearing, & no question being 
submitted thereon, the ct. could not say that the 
evidence was impropcrly rejected, nor would they 
send the case down to be re-stated.—Nh. v. BILLING~ 
HAY (INHABITANTS) (1836), 5 Ad. & El. 676; 2 
Tlar. & W. 419; 1 Nev. & P. K. B. 1495 1 Nev. 
&P.M.C.20; 6L.J.M.C.38, 111 E.R. 1821. 
Annotation :-—Refd. R. v. Northowram (1846), 9 Q. B. 24. 
-}—See DEEDs, Vol. XVII., 
p. 338, Nos. 1502, 1504. 

232. ——- To prove nature of service—Unless 
notice given to produce agreement.|—Where there 
has been a written agreement between miaster 
& servant, in which the nature of the service 1s 
defined :—Held : parol evidence of the service was 
inadmissible, unless notice had been given to 
produce the agreement.—He CLarTon (1848), 3 
Cox, C. C. 126; sub nom. KR. v. CLAPTON, 12 J. P. 
536. 

















B. When Parol Evidence Admissible. : 
233. Where written contract incomplete.]— 
In convicting a handicraftsman under 4 Geo. 4, 
c. 34, s. 3, for absenting herself from work :— 
Held: (1) the justices rightly admitted parol 


HENRICKS (1868), 27 U. CU. R. 447.— 
CAN. 


u. Terms of contract.) — GRAY +. 
STEEL Co. OF CANADA (1877), 3 It. 
& Cc. 24.—CAN, 

PART III. SECT. 5, SUB-SECT. 2.—A. 

2291. Parol evidence inadmissible— 


10 


Grout (1903), 6 O. L. R. 521; PART III. SECT. 5, SUB-SECT. 1. To explain woritten agreement.}—STRONG 
ers ag Eo gear re r. Implied tract—-What evidence BENT (1898), 31 N.S. It. 1.—CAN. 
28 U. C. R. 187.—CAN. a. When written contract incompicte. | 


beneficial ownership, & exerting him- 
self, by working the farm, to earn the 


t.—— 


—SOUTHAMPTUN SCHOOL TRUSTEES OF 
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Sect. 5.—Proof of contract: Sub-sect. 2, B. Sect. 6: 
Sub-sects. 1, 2 & 3, A.] 


evidence of stipulations of the contract, though 
part of the contract was in writing ; (2) that they 
rightly held the contract to be beneficial to the 
infant, though there was a stipulation that the 
master was to retain a weck’s wages in hand, for 
such wages could be recovered after the ter- 
mination of the contract.— WALLS v. Scort (1861), 
25 J.P. 215. : 

234. ~}—When letters contain certain terms 
which may form the basis of a contract, it is neces- 
sary to ascertain from the letters whether the terms 
are finally arrived at, & if they are not, verbal 
evidence is admissible to show that a different 
contract had been entered into. 

Pltf. proposed by letter to enter into deft.’s 
service as salesman ; the term of service was to be 
for one year, & a list of customers was to be drawn 
a Deft. replied by Ictter stating that the terms 
of pl 





tf.’s letter required further definition, but 
requesting him to come on an appointed day. 
Pitf. entered upon deft.’s service, but was dis- 
missed before the expiration of the year with a 
month’s notice. PItf having sued for a wrongful 
dismissal, at the trial, evidence was tendered of a 
custom to dismiss salesmen at a month’s notice ; 
the judge rejected the evidence, on the ground that 
the letters contained a com)'tete contract in 
writing :—Held: the evidence was admissible, 
as the contract in the letters was incomplete.— 
APPLEBY v. JOMNSON (1874), L. R. 9 C. P. 158; 
sub nom, JOUNSON v. APPLERY, 43 L. J. C. P. 146 ; 
30 L. T. 261; 22 W.R. 515. 

235. To prove supplementary terms—Agreed to 
prior to commencement of service.]—APPrLEBY v. 
JOUNSON, No. 234, antle. 

236. To prove arrangement to supply workman 
with goods—In part payment of wages.|—A 
workman was engaged under an agreement in 
writing at a fixed rate of wages per week. ‘There 
was also a verbal arrangement entered into at the 
same time under which, us the justices found, the 
workman was to be supplied with a certain 
quantity of cider each day in part payment of 
wages. On an information for an offence under 
the Truck Act, 1831 (c. 37), ss. 1, 25 :—JIeld: the 
justices were entiticd to receive evidence of the 
verbal arrangement, & to find that an offence had 
been committed.—--JONES v. WASLEY (1902), 18 
T. L. WR. 418; 46 Sol. Jo. 339, D.C. 

237. To prove usage-—Where usage universal.] 
—I have always understood that a custom cannot 
be read intu a written contract unless it is so 
universal that no workman could be supposed to 
have entered into the service without looking to it 
ag part of the contract (LORD ALVERSTONE, C.J.).— 
DEVONALD v. KoOssER & Sons, [1906] 2 K. B. 728 ; 
15L. J. K. B. 688; 95 L. T. 232; 22 T. L. BR. 
682 ; 50 Sol. Jo. 616, C. A. 

Annotations :—Consd. Meck v. Port of London Authority, 

(ets! 1 Ch. 415. Mentd Hulme v. Nerranti, (1918) 2 


B. 426; Turpin v. Victoria Palace, [19138] 2 K. B. 539; 
Browning v. Crumlin Valley Collierios, [1926] 1K. B. 522. 


~+—See Custom & UsaGes, Vol. XVII., 
p. 35-88, 41, 55, Nos. 398-427, 455, 457, 602. 

238. To prove verbal agreement—In substitu- 
tion of original contract.|—By a contract in writing 
which was not to be performed within a year from 
the making thereof pltf. was engaged by defts. 
to perform at their theatres on certain terms 
including the payment of salary at a specified rate. 








DusTRicT No. 9 v. HAINES (1904), 36 
N. B. R. 617.—CAN. deft., the ct. 


b. ———.J]—In an action for wages 


over & above the amount allowed by 
admitted as evidence the 
parol admission of the oo.’s agent to 
show what had been contemplated at 


MASTER AND SERVANT. 


During the currency of the contract & within less 
than a year of its termination the parties verbally 
agrecd to a variation of pltf.’s salary for a part of 
the remainder of the engagement. Subsequently 
pltf. sued defts. to recover salary earned since the 
verbal agreement, at the rate specified in the 
original contract :—JIeld: the verbal agreement, 
being one which was to be performed within a 
year, &, therefore, not within Stat. Frauds, was 
admissible in evidence to prove that the parties 
had substituted for the original contract a new 
contract embodying the variation as to salary & 
the unaltered terms of the original contract.— 
WILLIAMS v. Moss’ Wimprires, LTp., [1915] 3 K. B. 
242; 841L. J. K. B. 1767; 113 L. T. 560; 31 
T. L. 1. 463, D.C. 

Annotation :-—Dbtd. Morris v. Baron, [1918] A. C. 1. Con- 


sideration has satisfied me that Williams v. Moss’ Empires, 
dd. was a more than doubtful decision (VISCOUNT 


HALDANE). 

To explain particular words & phrases.]—See 
DEEDs, Vol. XVII., pp. 325, 327, Nos. 1364, 1382. 

To prove nature of employment.|—See DEEDs, 
Vol. XVIT., p. 320, Nos. 1317, 1318. 

To indentify documents. |—Sce ConTRActT, Vol. 
XII., p. 161, No. 1166. 

Where document not essential to party’s case. ]— 
Sce I'VIDENCEH, Vol. XXII., p. 210, No. 1830. 

To prove consideration.|}—Sce EVIDENCE, Vol. 
XXTI., p. 251, No. 2331. 








Sect. 6._-CONSIDERATION. 
SuB-sKcT. 1.—IN GENERAL. 

Sec, generally, CONTRACT, Vol. XXII., pp. 172 
et seq. 

239. Necessity for consideration.|—A workman 
agreed, in writing, to work for S., & for no other 
person, until the expiration of twelve months, & 
so on from twelve months to twelve months until 
he should give twelve months’ notice in writing. 
The master did not exccute the agreement :— 
Held: no considcration appearing for the former 
binding himself to this exclusive service, the con- 
tract was void.—SyYKEs v. DIXON (1839), 9 Ad. 
& 1. 693; 1 Per. & Dav. 463 ; 2 Will. Woll. & H. 
120; 8L. J. Q. B. 1023 112 BE. RR. 1374. 
Annotations :—Consd. Hartley v. Cunmings (1847), 5 C. B. 

2+7. Distd. Whittle v. Frankland (1862), 2 B. & S. 49. 

Refd. Kmmens v. Elderton (1853), 4 H. L Cas. 624; Firth 

v. Ridley (1864), u3 Beav. 516. Mentd. Lumley v. Gyo 

(1853), 2 KH. & B. 216; Payne v. New South Wales Coal 

& Intercolonial Steam Navigation Co. (1854), 10 Exch. 

283; Cox v. Muncey (1859), 6 C. B. N.S. 3753 Bealey v. 

Stuart (1862), 7 H. & N. 753; Evans v. Walton (1867), 

L. lt. 2 C. P. 615. 


—-.]}—See CoNnrTRACT, Vol. XII., pp. 173-176, 
Nos. 1275-1300. 

240. Consideration moving from employer — 
Necessity for.]—A written agreement, ‘‘ to remain 
with A. two years for the purpose of learning a 
trade,”’ is not binding, for want of an engagement 
in the same instrument by A. to teach. « 

There is no consideration expressed in the 
agrecment for deft.’s undertaking & ... that is 
indispensable (BURROUGH, J.).—LEES v. WHIT- 
COMB (1828), 5 Bing. 34; 3 C. & P. 289; 2 Moo. 
& P.86; 6L. J.0.8.C. P. 213; 180 BE. R. 972. 
Annotations :-—Distd. Whittle v. Frankland (1862), 2 B. & &. 

59: ent plead (1831) o Or ait ha fps a 

®. Bryant (1830), 2 Bing. N.0. 735. °°) Uayehoarp 

}-—See, also, Conrract, Vol. XII., 
pp. 207, 208, Nos. 1659-1669. 


the time of making the agreement.— 
oe v. aad ORK, NEWFOUND- 
LAND ONDON TELEGRAPH Co. (1857 

4 Nfld. L. R. 118.—NFLD. eee 
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241. What amounts to.}—Re Bat.nry, Re 
CoLLier, No. 258, post. 

242. Effect of illegal consideration.]—A printer 
cannot recover against a publisher for printing 
a work which contains the life of a prostitute, & 
the history of her amours with various persons ; 
& it is no answer that the partics are in part 
delicto. 

No one who assists in putting forth this work 

. is entitled to recover in any ct. of justice. 
He, who lends himself to that which is contrary to 
the laws of this country, cannot complain of not 
being paid. ... Every servant to the lowest 
engaged in such a transaction is prevented from 
receiving compensation (BEST, C.J.).—POPLETT 
2, STOCKDALE (1825), 2 C. & P. 198; Ry. & M. 
337, N. P. 

243. -]|— Apothecaries Act, 1815 (c. 194), 
prohibiting medical practice by unqualified per- 
sons is not repealed by implication by the Medical 
Act, 1858 (c. 90). 

Deft., a duly qualified medical practitioner, 
agreed with pltf., a medical practitioner not duly 
qualified, but who was described in the agreement 
as ‘‘medical practitioner’? to serve pltf. as 
assistant in his profession as a medical practitioner, 
& not to practice at KR. within five years after 
the close of the engagement. Pltf. applied for an 
injunction to prevent deft. from practising at R. 
in breach of this agreement. 

Icft. showed that pltf. had given various cer- 
titicates of cause of death, which showed that 
pitf. had attended the deceased persons during 
their last illness, & from which it was to be inferred 
that he attended patients in the way in which a 
medical practitioner ordinarily attended, & in 
fact personally acted as an apothecary :-—Held: 
his doing so was madc illegal by Apothecaries Act, 
1815 (c. 194), s. 14, the agreement therefore was 
to assist pltf. in carrying on a business which he 
could not lawfully carry on, & the agreement was 
illegal & could not be enforced.—-DAvIES vv. 
MAKUNA (1885), 29 Ch. D. 5963; 54 7. J. Ch. 1148 ; 
53L. 7.514; 503.P.5; 33 W. R. 668; 1T. LL. &. 











420, C. A. 

Annotation :—Mentd. Bellerby ». Heyworth, [1909] 2 Ch. 23. 
244. —— MWlegality as to part — Promises 

severable.|—By Coal Mines Regulation Act, 1887 





(c. 58), s. 12, where the amount of wages paid to 
any of the persons employed in a mine depends 
on the amount of mineral gotten by them, those 
persons shall be paid according to the actual weight 
gotten by them of the mineral contracted to be 
gotten, provided that nothing in this sect. shall 
preclude the owner of the mine from agreeing with 
the persons employed that deductions shall be 
made in respect of stones or substances other than 
the mineral contracted to be gotten, such deduc- 
tions being determined in such special mode as 
may be agreed upon between the owner & the 
persons employed. ; 
Applt. was employed by resps. at their colliery 
upon the terms that he should be paid wages 
according to the weight of coal gotten by him ; 
that he should not leave his employment without 
giving fourteen days’ notice, & that deductions 
should be made in respect of dirt sent up to the 
surface with the coal; & the following spccial 
mode of determining those deductions was agreed 
upon between resps. & the persons employed vy 
them :—About one tub in twenty sent up to the 
surface was selected at random for testing. The 
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dirt in that tub was separated from the coal & 
weighed, & if the tub contained more than a certain 
weight of dirt, the man who sent it up was not paid 
anything in respect of the coal therein. The men 
sending up the other nineteen tubs were paid on 
the total weight of the contents of cach tub as 
though it contained coal only :—Held: the 
proviso in Coal Mines Regulation Act, 1887 (c. 58), 
s. 12, was controlled by the first part of that sect., 
& did not authorise any agreement by which a 
person employed was not to be paid on the weight 
of the coal in a particular tub; the agreement 
with respect to the special mode of making 
deductions for dirt was therefore illegal, but the 
illegality in that respect did not vitiate the whole 
contract of employment so as to justify applt. in 
leaving without giving fourteen days’ notice. 

The rule is that if the consideration is tainted 
with illegality, either in whole or in part, all the 
promises depending on that consideration must 
fail; but if the consideration be not tainted with 
illegality, either wholly or in part, then if one of the 
several promises depending upon it be illegal in 
itself & the others legal, the legal promises stand & 
may be enforced (A. lL. Smirit, 1..J.).— KEARNEY 
v. WHITEHAVEN COLLIERY Co., [1893] 1 Q. B. 700 3 
62 L. J. M. C. 129; 68 1. T. 690; 57 5. P. 645; 
41 W.R. 594; 9T.L. HR. 402; 41. 388, C. A. 


Annotations :—Distd. Chell +. Hall & Boardman (1896), 12 
T. lL. R. 408. Refd. Humble v. Humphreys (1901), 85 
J.. T. 563; Coltness Iron Co. v. Dobbie, [1920] A. C. 916. 


———.]— See CONTRACT, Vol. XII., pp. 234 ef seq. 

Necessity to express consideration in writing— 
Statute of Frauds, s. 4.]—See CONTRACT, Vol. XII., 
pp. 151, 152, Nos. 1039-1045. 

What amounts to good consideration. - Past con- 
sideration. |—See ConTractT, Vol. XII., pp. 213~ 
219, Nos. 1719-1789. 

- --- Change in employee’s position.] — See 
Contract, Vol. XI1I., pp. 188, 209, Nos. 1437, 1684, 

----— Enlistment.|—See ContTracr, Vol. XII, 
p. 188, Nos. 1438, 1439. 

Employment terminable at employer’s 
option.]|— See ConTrRAcT, Vol. XII., p. 179, No. 
1340. 

Adequacy of consideration. ;-—See CONTRACT, 
Vol. XII., pp. 204-206, Nos. 1640-1658. 

Admissibility of extrinsic evidence of considera- 
tion.] —See IivipENCE, Vol. XXIL., p. 251, No. 
2331; &, generally, DEEDS, Vol. XVII., pp. J02 
et seq. 


— we 


SuB-SECT. 2.—REMUNERATION. 
See Part V. 


SUB-SECT. 3.—PROVISION OF WoRK. 
A. In General. 


245. Obligation of master to provide work— 
Existence of—Question of fact.]—-W., by written 
agreement, in consideration of £3 advanced to 
him by G. at the time of execution, & the wages 
agreed to be paid to him by G., agreed to work for 
& serve G. as a tinplate worker, & to serve no ono 
else without G.’s consent in writing for twelve 
months, & also until the expiration of three 
months after notice by W. to G. of his desire to 
determine the service; & W. agreed to fulfil 
his service, & not to absent himself during cus- 
tomary hours of work; & G., in consideration 





PART Ill. SECT. 6, SUB-SECT. 3.—A. 


c. Obligation of master to 
States (1895), 24 8. O. R. 595.—CAN. 


J -—VOL. XXXIV. 


ovide worl:—Whether essential. }—LABERGE vt. EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED 
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Sect. 6.—Consideration: Sub-sect.3, A. & B. Sect. 
7: Sub-sects, 1,2 & 3.] 


of W.’s services, agreed 10 pay W. on Saturday 
in every week during term such wages as articles 
made by W. should amount to at their usual work- 
men’s prices:—Held: the agreement showed 
liability on the part of G. to provide W. with work 
so long as the service continued, & was not void 
for want of mutuality, & might be enforced under 
stat. 4 Geo. 4, c. $4, 8. 3. 

Every case of this sort depends on circumstances 
of its own (COLERINGE, J.).—R. v. WELcr (1853), 
23h. & B. 357; 10. L. R. 319; 22 L. J. M. C. 
145; 21 L. T. 0. 8. 127; 17 J. P. 653; 17 Jur. 
1007; 118 FB. hi. 800; sub nom. R. v. BIRMINGHAM 
JJ.,1 W. R. 368. 

Annotations -—Consd. Devonald v. Rosser, [1906] 2 K. B. 


728, Refd. Ie Hailey, Ze Collier (1854), 3 BE. & TL. 607 ; 
Worthington ve. Sudlow (1862), 31 L. J. Q. B. 131. 


246. ——-- Good consideration for promise to 
serve.]|—Dltf{s. agreed in writing with I., that 
he should serve them for seven years as a Crown- 
glass maker: that he should not during that term 
work for any other person without their licence ; 
that they might deduct from his wages any fine 
he might incur for breach of their rules; that 
during any depression of trade he should be paid 
a moiety of his wages; that if he should be sick 
or lame, pltfs. should be at libertv 40 employ any 
other person in his stead, without paying him any 
wages ; that pltfs. should pay him, so long as he 
should be employed & work as a crown-glass 
maker, certain wages by the piece, & £8 a year, in 
licu of house rent & firing; & that pltfs. should 
have the option of dismissing him from their 
service on giving him a month’s notice or a month’s 
wages :—Held: this agreement bound pltfs. to 
employ I.. during the seven years, subject to the 
above power of dismissal; there was, therefore, 
a good consideration for 1.’s contract te serve 
for the seven years.—PI1LKINGTON v. ScoTr (1846), 
15M. & W. 657; 15 L. J. Ix. 829; 71. T. 0.8. 
340; 153 H.R. 1014. 

Annotations :—Folld, Hartley v. Cummings (1847), 5 C. B. 
247; KR... Welch (1853), 2 K. & B. 357. Apld. Boston 
Deep Sea Kishing & Ice Co. v. Ansell] (1888), 59 L. T. 345. 
Refd. G. N. Ry. v. Harrison (1852), 12 C. B. 576; Kmmens 
vw. Kiderton (1853), 13 GC. BB. 495; Re Bailey, Re Collicr 
(1854), 3 BE. & B. 607; Whittle v. Frankland (1862), 
23. & S. 49; Worthington vo. Sudlow (1862), 31 L. J. 
Q. BL. 131: Kyre & Spottiswoode v. KR. (1886), 3 T. L. Hh. 
5; Devonald v. Rosser, {1906] 2 K. 13. 728. Mentd. 
Lumley v. Gye (1853), 2 KE. & B. 216; Maxim Nordenfelt 


Guns & Ammunition Co. «. Nordenfelt, [1893] 1 Ch. 630; 
Robinson ¢«. Heuer, [1898] 2 Ch. 451. 


247, --— - -|—-A. contracted to serve B. 
& his partner or partners for the time being, for 
seven years, in his business of a glass & alkali 
manufacturer, & at all times during the term to do 
his best endcavours, & use his utmost care & 
diligence in the works ; &, further, that he would 
not, at any time during the term, neglect or absent 
himself from the said service, without the con- 
sent in writing of 3. or his partner or partners for 
the time being, or cither or such of them as should 
carry on the business; nor would work for or 
serve any other person or persons, without such 
consent ; in consideration of which service, B. 
agrecd to pay A. 242. per week for a certain amount 
of work, & to find him some other description of 
work, provided he should not. require that quantity 
of the specified work, so that A.’s wages should 
not be Jess than 248. per week, except when a 
furnace should be out, when A. agreed to work 
for 21s. per week; & it was agreed, that, if A. 
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251i. Contract for fixed period.|—-By 
an agrocinent signed by both parties, 
pitf. agreed & bound himself to deft. to 


act as his bookkeeper, etc., for five 
years, for a specified sum in each year : 
—TIeld : ere was no obligation, 
cither oxpress or implied, on deft. to 


MASTER AND SERVANT. 


should be sick or otherwise incapacitated from 
performing the service, or in case of misconduct, 
or if B., or his partner or partners for the time 
being, or either or such of them as should carry on 
the trade, should discontinue the trade during the 
term, in cither of such cases, B. or his partners 
should be at liberty to retain or employ any other 
person in the room or stead of A., without being 
obliged to pay him any wages or satisfaction :—. 
Held: this agreement was not void for want of 
mutuality, or as being in unreasonable restraint of 
trade.— HARTLEY v. CUMMINGS (1847), 5 C. B. 247 ; 
17L. J.C. P. 84; 10 L. T. O. S. 247; 12 Jur. 


57; 1386). Rh. 871. 

Annotations :-—Consd. Evans v. Walton (1867), L. R. 2 C. P. 
615. Refd. Wood v. Copper Miners’ Co. (1849), 7 C. LB. 
906; Lumley v. Gye (1853), 2 KH. & B. 216; Boston Deep 
Sea Fishing & Ice Co. v. Ansell (1888), 59 L. T. 345; 
Robinson v. Heuer, [1808] 2 Ch. 451. 








248. -|—Re Battvy, Re CoLuiER;s 
No. 258, post. 
249. --——- ——--.]}--T.. contracted to serve V. 


for a year, but if V. should cease to carry on the 
works from being unable to obtain ore, or for 
any other cause, then V. was to be at liberty to 
terminate the contract. T. absented himsclf, & 
was summoned before justices :—Held: the con- 
tract was not bad for want of mutuality; & the 
burden of proof was on T. to show that his absence 
was justifiable. 

The master obliges himself to find work for 
applt. unless from some unforeseen accident. 
That is surely mutuality enough (COCKBURN, 
C.J.).—-THOMAS v. VIVIAN (1872), 37 J. P. 228. 

250. -—— Good consideration for condition in 
restraint of trade.}] -GRAVELY v. BARNARD, No. 
256, post. 


B, When Obligation will be Implied. 

See, generally, AGENCY, Vol. I., p. 540, Nos. 
1944 et seg.; CONTRACT, Vol. XII., pp. 619-623, 
Nos. 5113-5132. 

251. Contract for fixed period.] — Coox v. 
SHERWOOD, No. 737, post. 

252. ——~ Theatrical engagement.|]— PItf. the 
manager of a London theatre, engaged deft., 
® provincial actor desirous of appearing on the 
london stage, for two years. ‘Though there was 
nothing expressed on the subject, the ct. inferred 
an engagement on the part of pitf. to employ deft. 
for a reasonable time, & on the part of deft. not 
to perform elsewhere. Pl(f. having, under these 
circumstances, delayed deft.’s appearance for five 
months, deft. broke his engagement & went to 
another theatre :—Held: he had a right so to do, 
& pltf. was not entitled to an interlocutory injunc- 
tion to prevent his performing there.—FECHTER v. 
MONTGOMERY (1863), 33 Beav. 22; 55 HW. R. 274. 
Annotations :-—Apld. Montague v. Flockton (1873), I. BR. 

16 Kq. 189. _Distd. Grimston »v. Cuningham, [1894] 

1Q. B.125. Refd. Turner v. Sawdon, [1901] 2 K. B. 653: 

Turpin v, Victoria Palace, [1918] 2 K. B. 539. 

2538. ---— Buying agent.]—-Where there is a 
contract to employ another as an a sent merely, 
but with no service or subordination, there is no 
implied undertaking that the agent is to be 
supplied with the means of earning his commis- 
sion. But if the contract is one of service, then 
the commission is merely intended to be in the 
place of salary, & the contract cannot be deter- 
mined without eruuneneny to the servant. 
Deft., who carried on business in India, appointed 
pltf. to be his sole buying agent in Great Britain 
for ten years, deft. to send all orders to pltf., who 


continue his business or rotain pitt. 
yeaies Ronee Go Wine seri a 
a4 coma CHE v. AILSH r) 

C. P. 555.—CAN. ea 
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was to receive 3} per cent. on all goods bought by 
or for deft. whatever their destination in India 
might happen to be, the commission to be paid 
quarterly. Plitf. was to keep proper books of 
account of all incidental expenses, which were 
to be paid by deft. together with the commission 
every quartcr, & in case any firms should refuse 
to supply goods unless invoiced direct to pltf., 
he was to be under no obligation to place such 


orders unless he was fully satisfied that the bank: 


would hand him cash covering such purchases 

immediately these goods were ready for ship- 

ment :—Held: there was no implied contract 
that deft. would continue to carry on business 
for the term of ten years so as to supply pltf. with 

orders. — NORTHEY v. 'TREVILLION (1902), 18 

T. L. R. 648 ; 7 Com. Cas. 201. 

Annotations :—--Refd. Lazarus v. Cairn Line of Steamships 
(1912), 106 L. T. 3783; Reigate ». Union Manufacturing 
Go. (Rainsbottom), 11918] 1 K. B. 592 ; Warren v. Agdesh- 
man (1922), 38 T. L. R. 588. 


254. Contract for one year--—& then terminable 
by notice.|—lt. v. WeLcH, No. 245, ante. 

255. Contract terminable on notice — Wages 
payable at stated periods.|—A workman entered 
into an agreement with a coal co. to serve them as 
a collier, in consideration of wages to be paid to 
him fortnightly ; & the co., in consideration of 
such service, agreed that he should not be dis- 
charged without twenty-eight days’ notice in 
writing, unless in the case of misconduct :-—leld : 
this contract necessarily implicd an obligation on 
the part of the master to find work for the ser- 
vant, & to pay him wages every fortnight; &, 
consequently, was not bad for want of mutuality. 
—WIUITTLE v. FRANKLAND (1862), 2 B. & S. 49; 
31L. J. M. Cc. 813; 5 L. T. 639; 26 J. P. 372; 8 
Jur. N.S. 382; 121 1. R. 992. 
mar hati - -Consd. Devonald v. Roxser, [1906] 2 K. Ii. 
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256. Contract terminable at will ——- Subsequent 
execution of bond in restraint of trade.]—ltt., 
& surgeon, engaged decft., who was not qualified 
to practice, but was studying with a view to pass 
the necessary examination, to assist him in iis 
practice, the cngagement being terminable at the 
will of cither party. Subsequently deft., pre- 
viously to going up to pass his examination, 
executed, at the request of pltf., a bond, which was 
conditioned to be void if deft. should not practice 
within certain limits, but which contained no 
express agreement on the part of plitf. to continue 
deft.’s employment. J)cft. remained in pltf.’s 
employment for about three months afterwards, 
& was then dismissed. He subsequently com- 
menced practising within the prescribed limits, 
& a suit was instituted to restrain him from so 
doing :—Held: an agreement by pltf. to continue 
deft.’s employment on the old terms could be 
inferred ; there was consideration to support the 
bond ; & pltf. was entitled to an injunction.— 
GRAVELY v. BARNARD (1874), L. R. 18 Eq. 518 ; 
43 I. J. Ch. 659; 30 L. T. 863; 39 J. P. 20; 
22 W. R. 891. 
nnotations -—Consd. London & Yorkshire Bauk v. Pritt 

iee7)s 56 L. J. Ch. 987; Hood & Mooro’s Stores v. Jones 


1899), 81 L. T. 169. Refd. Davies v. Davies (1887), 36 
ae IT). 359; Re Weston, Davies v. Tagart, [1900] 2 Ch. 

257. Remuneration by salary.]— HARTLEY v. 
Cummineos, No. 247, ante. 
»~+—See Contract, Vol. XII., pp. 620, 621, 
Nos. 5114-5122. 

Remuneration by commission.}—See CONTRACT, 
Vol. XII., p. 622, Nos. 6123-5127. 

258. Remuneration by piece work.]—- There 
was an obligation on the part of the employers 
not merely to pay for the work done, but also to 
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employ the men; not, I think, necessarily to find 
them work day by day, but an obligation to con- 
tinue the relation of master & servant; so that if 
the master causelessly refused to give the servant 
work, whilst the colliery was open, he would have 
broken his contract. ‘That obligation on the part 
of the master would be ample consideration for 

the servant’s promise (LORD CAMPBELL, C.J.).— 

Re BatLey, Re CoLLieR (1854), 3 BK. & B. 607; 

2C. L. R. 1645; 18 Jur. 930; 118 EK. R. 1269; 

sub nom. Ex p. BAILEY, Ex p. CoLLier, 23 L. J. 

M. C. 161; sub nom. R. v. BAILKy, 2 W. RR. 422; 

sub nom. R. v. COLLIER & BAYLEY, 23 L. T. O. S. 

111; 18 J. P. 630. 

Annolations :—Mentd. R. ». Nunmneley (1858), FE. RB. & EK. 
852; Buccleuch v. Metropolitan Board of Works (1570), 
L. R..5 KMxch. 22135 Me Authers (1889), 22 Q. IB. D. 345; 
Mid. Ry. v. Edinonton Union Cradns., [1895] 1 Q. B. 357. 
259. - -— Munitions of War Acts, 1915, 1916.] 

—Pitf. was employed by defts. at a controlled 

establishment as a piece worker, the custom being 

that, if no work was provided, no pay could be 
demanded, & no notice determining the con- 

tract of employment was necessary. On May 34, 

1917, some of deft.’s workmen, not including pltf., 

went out onstrike & defts. closed their works until 

May 11, 1917, when pltf. returned to work. Le 

was thus prevented from earning his wages as a 

piece worker during the aforesaid period, & he 

applied to a munitions tribunal for compensation, 
but the tribunal decided that he had not been 
dismissed from his employment, & refused to 
award compensation :—//eld : pltf. was not en- 
titled to either a contractual or statutory notice, & 
consequently could not demand that a reasonable 
amount of work should be provided for him by 

deft.—HuULME v. FERRANTI, [1918] 2 K. LB. 426; 

S87 L. J. K. B. 938; 118 2 T. 719; 34 T. L. R. 

500; 62 Sol. Jo. 6683 16 L. G. R. 813, D. C. 
———.|--See CONTRACT, Vol. XII., pp. 622, 623, 

Nos. 5128-5132. 
Continuance of business. ] 

XII., p. 382, No. 3157. 


See CONTRACT, Vol. 


SecT. 7.—RESTRICTIONS ON FREEDOM OF 
CONTRACT. 
SUB-SECT. 1.—COVENANTS IN RESTRAINT 
OF TRADE, 
See TraDE & TRADE UNIONS. 


SuB-sEcT. 2.—SUNDAY OBSERVANCE. 

See, generally, TIME. 

260. Validity of contract made on Sunday. |-— 
Sunday Observance Act, 10677 (c. 7), 8. 5, enacts, 
that no tradesman, artificer, workman, labourer, 
or any person whatsocver, shall do or exercise any 
worldly labour, business, or work of their ordinary 
calling on the Lord’s Day, & subjects parties 
offending to a penalty :—Held: this statute only 
prohibits labour, business, or work done in the 
course of a tuan’s ordinary calling, &, therefore, 
a contract of hiring made on a Sunday between a 
farmer & a labourer for a year, was valid.—R. v. 
WHITNASH (INHABITANTS) (1827), 7 B. & C. 596; 
1 Man. & Ry. K. B. 4523; 1 Man. & Ry. M. C. 
177; 6L. J. 0.8. M. C. 26; 108 WW. Wt. 845. 
Annotations :-—Apld. Peate v. Dickens (1834), 3 Dowl. 171, 

» Begbio », Levi (1830), 1 Cr. & J. 180; Wolton v, 

Gavin (1850), 20 L. J. Q. B. 73. 


SUB-SECT. 3.—-DEDUCTIONS FROM AND 
FORFEITURE OF WAGES. 
See Part V., Sect. 2, sub-sects. 4, 5, post. 
iE 2 
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MASTER AND SERVANT. 


Part IV. Duration and Termination of Contract. 


Sect. 1.—DURATION. 
SuB-sEcT. 1.—IN GENERAL. 

261. Contract to serve for five years.]— A. 
agreed to become the hired scrvant of B. for 
five years, to do such work as belonged to the 
finishing of cloth, & B. promised to pay to A. 
10s. a week for the first two years, lls. for the 
third, 12s. for the fourth, & 13s. for the fifth, the 
hours of working to be from six in the morning 
till seven in the evening, to be paid for all over- 
time, & a deduction to be made for all short :— 
Heid: this was not an exceptive hiring, but a 
hiring for five ycars absolutely.—R. ». OSSETT- 
CUM-GAWTIIORPE (INHABITANTS) (1882), 4 H. & 
Ad. 216; 1 Nev. & M. K. B. 21; 1 Nev. & M.M.C. 
10; 2L.J3.M. 0.381; 110 EB. R. 437. 

Annotations : —Distd. It. v. Norton Bavant (1835), 3 Ad. & 
Kil. 161. Reld. kt. v. Holbeck (1843), 4 Q. B. 590. 

262. Contract to serve for life -— Validity.] — 
Pitf., by deed, sold to defts. his trade & business, 
as a carrier between London & Wisbech, &, in 
consideration of the covenants therein contained 
on defts.’ part, covenanted with them that he 
would not thenceforth during his life exercise the 
trade of a carricr, except as thereinafter men- 
tioned ; & that he would thencefort' during his 
life, faithfully serve defts. as an ass..tant in the 
trade of » carricr: & defts., in consideration of 
the before mentioned covenants, & of pltf.’s 
faithful service as aforesaid, covenanted to pay 
him a certain weekly sum for his life. In an action 
against defts. on this covenant :—Held: pltf.’s 
covenant to serve during his life was good in law, 
& the covenant in restraint of his trade was not 
void, inasmuch as he was not absolutely restrained 
from carrying on the trade, but only from carrying 
y op in any other way than as an assistant to the 

efts. 

Qu.: whether, supposing this covenant were 
void, as being in general restraint of trade, pltf. 
could nevertheless have sued on defts.’ covenant 
to pay.— WALLIS v. Day (1837), 2 M. & W. 273; 
Murp. & H. 22; OL. J. Ex. 92; 1 Jur. 73; 150 
i. R. 759. 

Annotations :—Refd. Phillips v. Stevens (1899), 15 T. L. J. 
325. Mentd. Allsopp ». Whoeateroft (1872), L. R. 14 
Kq. 59; Rousillon et. Rousillon (1880), 14 Ch. D. 351; 
Davies v. Davies (1887), 36 Ch. 1). 359; Maxim Nordenfelt 

8 & Ammunition Co. «. Nordenfelt, {1893} 1 Ch. 


Gun 
630; MeKllistrim ev. Ballymacellizgott Co-op. Agricnl- 
tural & Dairy Soc., [1919] A. C. 5428, m . 


SuB-stcr. 2.—-PRESUMPTION OF YEARLY 
HIRING. 
A. Hiring for Indefinite Period. 
263. General rule---Annual hiring presumed. }— 
A gencral retainer without mentioning any time, 


net 





— ee ee oe 


PART IV. SECT. 1, SUB-SECT. 1. 


d. Engagement by season.) — Dick 
v. HERON (1858), 8 C. P. 67.—CAN. 


_o. Presumption of monthly hiring— 
Verbal agreement for year’s hiriny.|}— 
HARPER ¥. DAVIES (1880), 45 U. CG. R. 
442,.—CAN. 





a 
nme 





—e nee © 


f.-——— Monthly remuneration.) — 
A are ete Ons, eel A pre- h. 
sim © @& mont uring.— | 9, . 
JOHNS v. WINNIPEG Euzorerc MAY. L a rape 
Co., [1925] 3 D. L. R. 314: f1925) 
2W. W. R. 282; 35 Man. L. R. $3 








&. Presumption of dail 
Daily remuneration.)—A hiring “ at a 
sulary of $7.50 por day” is a daily 
hiring unless circums 
showing that the parties contemplated 
differontly.—DIOKENSON ». RURAL Mv- 
M20) de ct eee ae 
B83 CAN. %. 235; 60 DL. R 


]— ARJOON VISHNU 
SAPURJEK 

Ih. ht. 46 Bom. 44.— IND. 

PART IV. SECT. 1, SUB-SECT. 2.—A, 
263 i. General rule—Annual hiring 


is for a year.—WANSWORTH VARISH v. PUTNEY 
Paniso (1739), 2 Sess. Cas. K. BL. 329; 93 KH. R. 
221. 
264, —— ——.]—R. v. Berwick St. JOHN 
(1760), Burr. 8. C. 502. 
Annotation :-—Mentd. R. ». All Saints, Stamford (1837), 1 
J.P. 71. 


265. ——- ——-.]}__-Where there is not a hiring 
in express words, but the nature of the service 
implies a precedent hiring, the ct. will go far to 
presume one. But this is exactly the case of every 
workman paid by the piece; & it is very clear, 
that there is no hiring for a year, cither express or 
implied (LORD MANSFIELD, C.J.).—TRINITY v. ST. 
PETER’s, DORCHESTER (1763), 1 Wm. BI. 443; 
96 Bh. I. 254; sub nom. R. v. ST. PETER’sS, Dor- 
CHESTER, Burr. S. C. 513. 


Annotation -—Mentd. KR. v. Chillesford, R. v. Winslow 
(1825), 4 B. & C. 94. 


266. —-— -}—(1) Though a general hiring 
is a hiring for a year, yet there must be an obliga- 
tion upon the servant to serve for a year, 1n order 
to his gaining a scttlement under such a hiring 
(ASTON, J.). 

(2) Here is a circumstance stated, which de- 
stroys the presumption of its being a general 
hiring for a year; namely, that the servant 
demanded an additional 6d. a week, alleging that 
he would otherwise quit the service ; & the master 
complied (YATES, J.).—t. v. DEDHAM (INHABI- 
coe (1769), Burr. S. C. 653; 2 Bott. 6th ed. 

27. 

Annotations :—As to (2) Folld. R. v. Seaton (1784), Cald. 
Mar. Cas. 440. Apld. R. v. Puecklechurch (1804), 5 Hast, 
382. Refd. R. v. Dodderhill (1814), 3 M. & 8S. 243; 
It, v. Warminster (1826), 6 B. & C. 77. Generally ° 
R. v. Newton Toney (1788), 2 Torm Rep. 453. Mentd. 
Nt. » Wanbury (1802), 2 East, 423. 

2867. - —-— -}—R. v, ALTON (INHABITANTS) 
(1784), Cald. Mag. Cas. 424; 2 Bott. 6th ed. 248. 


Annotition :-— Mentd. 2. v. Apethorpe (1824), 4 Dow. & Ry. 
K. Lb. 487. 


268. -—-— 
hiring for a year. 

(2) A weekly reservation of wages does not 
of itself determine whether a contract is weekly 
or annual but this must be collected from the 
circumstances attending the contract.—R. v. 
SEATON (1784), Cald. Mag. Cas. 440. 

269. -I—It has been so long settled 
that a general hiring is a hiring for a year that it 
ought not now to be controverted (LORD 
KENYON, C.J.).—R. v. WorFIELD (INHABITANTS) 
(1794), 5 Term Rep. 506; 101 i. BR. 285. 

270 -/—Where a pauper had served 
& mastcr under unstamped articles of agreement 
to work with him for three years, at certain rates 
of weekly wages, & under certain covenants ; 
after which he had continued to serve his master 














-J]—(1) A general hiring is a 




















for four years longer, without coming to any*new 





hiring — | presumed.}—Bral v. Warn (1870), 9 
N AUS. 


~5. W.S. C. BR. (L.) 285.— 


263 ii. ——. ]— When the hiring 
is general, it is presumed hy law to be 
by the year.—REkETTINGER v. MAC- 
DOUGALL (1860), 9 C. P. 485.—CAN, 


263 fii, ——- ——_.] — Foraan 
a (1861), 12 L aL. TL 495 


neces appear 





(Sask.), 


(1921), 


263 iv. —— ———.}—McCMEEKIN 0 
SOUTHLAND Coat Co., 1914), 33 
N. Z. L. R. 654,—N.Z, pra tena )nnes 


Part IV.—-DURATION AND TERMINATION oF CONTRACT. 


agreement; though such unstamped writing 
cannot be received as evidence for the purpose of 
proving the agreement between the parties, yet 
the sessions may look at it for the purpose of seeing 
when it ceased to operate, in order to guide them 
In receiving parol evidence of service for the last 
four years, at wages; from whence the sessions 
might presume a yearly contract. 

If there were only a general hiring, the law 
presume, that it is for a year; & if the rate of 
wages were not specified, he would be entitled to 
reasonable wages. ... the law says that they 
[the sessions] may make such a presumption when 
there is nothing to repel it (LoRD W.uLen- 
BOROUGH, C.J.).—R. uv. PENDLETON (INHABI- 
TANTS) (1812), 15 East, 449; 104 E.R. 9138. 
Annotations :-—Mentd. R. v. St. Martin (1828), 8 B. & C. 

674; Thomas v. Cooke (1828), 3 Man. & Ry. K. B. 444; 


Williams v. Gerry (1842), 10 M. & W. 296; Buxton ¢. 
Cornish (1844), 12 M. & W. 426. 


271. -}—-The pauper asked an inn- 
keeper for a placc, who replied he had no objec- 
tion, & put him on as ostler, saying, that he did 
not mean him to have a settlement. No earnest 
or wages were given, but the pauper was to have 
what he got as ostler. The pauper lodged & 
boarded in the master’s house. The pauper could 
have lIcft at any time he pleased ; or the master 
might have turned him away at any time. The 
pauper lived with the innkeeper as ostler, under 
the above terms, more than a year :—Held: this 
was not a general, or yearly hiring, & no scttle- 
ment was gained by service undcr it. 

I do not consider that under a general hiring 
the partics are at liberty to scparate when they 
please ; on the contrary, I think that the onc is 
bound to serve, & the other bound to employ, for 
a year; &, that if that is not the understanding 
the hiring is not general, but is a hiring for a less 
period than a year. <A general hiring is, in con- 
templation of law, a hiring for a year (BAYLEY, J.). 
—R. v. GREAT BOWDEN (INHABITANTS) (1827), 7 
B. & C. 249; 1 Man. & Ry. K. B. 13; 1 Man. & 
Ry. M.C. 39; 6L.J.0.8.M. 0.17; 108 FE. R. 716. 


Annotations :—Consd. R. v. Rosliston (1828), 8 B. & CC. 
668. Refd. lt. ». St. Androw tho Great (1828), 7 LL. J. 
QO. 8. M. C. 28; RR. wv. St. Martin, Leicester (1828), 3 Man. 
& Ry. K. B. 377. 




















272. ——— ——_.]—LILLEY v. ELWIN, No. 813, 
post. 

273. ——- -—— Although determinable by 
notice.|—R. v. ITAMPRESTON (INHABITANTS), No. 
317, post. 

274, —— -J—A general hiring, sub- 


ject to being determined by monthly warning, is 

a yearly hiring.—R. v. Lew (INHABITANTS) (1828), 

8 B. & C. 6553; 3 Man. & Ry. K. B. 369; 2 Man. 

& Ry. M.C. 12; 741. J. 0.8. M. C. 18; 108 

EK. BR. 1187. 

Ber hai :—Consd. R. v. Middlewich (1835), 3 Ad. & El. 
o0. 


275. ~-+—An order of removal 
was made upon the examination of the pauper, 
which stated—‘‘ In 1828, when I was fifteen ycars 
old, I went to work at Messrs. C. & D.’s factory 
in P. There was a custom in the mill requiring 
the workpeople to give a fortnight’s notice before 
leaving their employment. I remained in that 
employment better than two years, during the 
whole of which time I resided & slept in P.; I 
worked under the custom as to giving notice, & 
I was compelled to serve a fortnight’s notice before 
leaving.” 

The grounds of appeal traversed the hiring, 
service, residence & settlement, in fact; & ob- 
jected, that the examination was bad on the face 
of it, & did not warrant the order of removal, 
that it did not show or contain any legal evidence 
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of the settlement in P. nor state sufficient facts 
to show that the pauper gaincd a settlement by 
hiring & service therein. 

At the trial of the appeal, it was proved, on the 
part of resps., that, in 1828, the pauper went to 
work as a piecer at C. & D.’s cotton mill. He was 
to serve them, the master spinners; but the 
practice of such mills is, that the piecers assist 
certain spinners to whom respectively they are 
attached. The spinner receives the whole wages 
from the master spinners for the work done with 
such assistance, & thereout pays the piecers 
whom he engages & dismisses, without the inter- 
ference of the master spinners. The pauper was 
engaged by E., a spinner, & served under him more 
than a year; & was paid his wages every fort- 
night by i. 

It was objected, by applts. that there was no 
proof of a yearly or general hiring; & that the 
service being to J&. varied from that stated in the 
examination. The sessions, however, overruled 
the objections, & confirmed the order :—Held: 
(1) the facts of the case were sufficient to prove 
a general hiring: (2) the sessions, having con- 
firmed the order subject to the opinion of this 
ct. on the objections, must be presumed to have 
found that the hiring by IE. was a hiring by C. & 
D. as stated in the examination, & the facts 
stated warranted such finding. 

Lliring is a most difficult question of law. The 
justices of the peace may possibly have asked the 
pauper whether he was hired or not: the answer 
may have been, ‘‘ I do not know what you call 
hired, but 1 will tell you what took place on the 
occasion’? ; & then he may possibly state facts, 
& if those facts which appear in the statement of 
the pauper amount to evidence of a hiring for a 
year, then the justices may properly adjudicate 
that the settlement was gained, & remove the party 
upon it; & they must govern their opinion by 
the effect of such statement, if it appear to amount 
to any evidence of facts sulficient for such a 
hiring (LORD DENMAN, C.J.).---R. v. PILKINGTON 
(INHABITANTS) (1844), 5 Q. B. 662; 3 Gal. & Dav. 
319; 1 New Sess. Cas. 90; 13 L. J. M. C. 613 
21. 7. 0. 8.400; 8 J. BP. 724; 8 Jur. 267; 114 
E. R. 1398. 

276. - --- -—— Not confined to servants in 
husbandry—Applicable to domestic & other ser- 
vants.|}—ITurrmMan v. Boutnots, No. 669, post. 

277. ——— Although wages paid monthly.] 
—The law founded wpon usage, which justifies the 
discharge of domestic servants on giving a month’s 
notice, though there was a yearly hiring, does not 
apply to a person in the situation of a clerk to an 
army agent, receiving a salary of £500 a year. 

If a servant is hired generally, he is considered 
as hired for a year, that both master & servant 
may have the benefit of all the scasons. In the 
case of household servants, it is the custom to 
give only a month’s notice, but I know of no 
practice or usage, nor is there any evidence given 
of any usage, applying to the case of servants of 
the description of this pltf. As to the monthly 
payments, though the hiring was for a year, yet 

ayments may be made at more frequent intervals. 
f it had been proved that pitf. betrayed the secrets 
of his employer, or was guilty of other misconduct, 
that would . justify his dismissal without any 
notice at all (KESsT, C.J.).—BEESTON v. COLLYER 
(1827), 2 ©. & P. 607, N. P.; subsequent procced- 
angs, 4 Bing. 309. 
Annotations :—Refd. Fawectt v. Cash (1834), 5 B. & Ad. 

904: Davis v. Marshall (1861), 4 L. T. 216. Mentd. 

Elderton v. Emmens (1847), 16 L. J. C. P. 209; Suinter 


vy. Ferguson (1849), 7 C. B. 716; Dobson v. Collis (1856), 
14H. EN. 81; Davcy v. Shannon (1879), 4 Ex. D. 81. 
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Sect. 1.—Duration: Sub-sect. 2, A., B. & C.] 


278. —— In absence of intention to 
contrary.}—If a clerk & foreman is engaged at a 
weekly salary & to have two suits of clothes per 
aren it is a yearly hiring within 6 Geo. 4, c. 16, 
s. 48. 

This was a general hiring which is always con- 
sidered a yearly hiring, unless there is something 
to show that was not the intention of the parties 
(per Curn.).—Re Wumpnneys, Fe p. HUMPOREYS 
(1883), Mont. & B. 413; 3 Deac. & Ch. 114; 2 
L. J. Bey. 71, Ct. of R. 

279. -}—The law is settled that 
in the case of a contract of hiring the engage- 
ment is for a year if there is nothing in the terms 
of the contract to rebut that presumption. Such 
a term as an agreement for weekly wages would be 
sufficient to rebut the presumption, but here the 
salary was to be yearly, &, the hiring being for an 
indefinite period, the rule applied (WkiGuT, J.).— 
TAYLOR v. GARNETY (1892), 8 T. L. R. 647; 36 
Sol. Jo. 503, D. C. 

280. -—— In absence of custom to con- 
trary.J—Fawcertr v. Casn, No. 312, post. 




















B. Hiring for Definile Period. 

281. Hiring for a year & from year to year. ]— 
CoTEs v. SADLER (1606), 2 Keb. 16; 8&4 E.R. 11. 

282. -——.]— WILLIAMS v. Byrne, No. 418, 
post. 

283. Successive hirings for short periods.]— 
(1) A man settled in Worsham was )ired Feb. 19, 
1710, to serve in Shipley till May-tide following, 
from then he agreed to serve till Lady-Day, 1711, 
& from then till May-tide, 1711 :—Held: no hiring 
for a whole year. 

(2) J.S. hired for half a year. serves a year; then 
is hired for a whole year & serves half a year :— 
Iield: it was a hiring & a service for a year.-— 
HORSHAM Panisiy v. Suipuisy (1718), Sess. Cas. 
K. B. 163 93 i. RR. 16. 

284. Hirings for half year & whole year— 
Service for year & half year.] —lforsHam Panrisit 
v. SHIPLEY, No. 283, anle. 

285. Hiring from October 3 to Michaelmas 
foliowing.]—Jiring from Oct. 3 to Michaelmas 
following :-—Held: no hiring for a year.—WxstT- 
WwooD-Hay (INNABITAN’S) (1718), Fortes. Rep. 
303 3; 92 H.R. 862. . 

286. Hiring for a year—Terminable at end of 
any quarter.}—R. ». ATHERTON (INHABITANTS) 
(17429, Burr. S.C. 203. ! 

287. Payment according to amount of 
work—Charge for board & lodging. ]—It. ». K1nq’s 
NortTox (INHABITANTS) (1740), Burr. 8. C. 152. 


Annotations :—Consd. R. v. Birmingham (1780), Cald. Mag. 
rag 77. Retd. lt. v. North Nibley (1792), } Termin Rep. 


288. ——— —~—- Custom permitting occa- 
sional absence.]|—The pauper’s husband, while un- 
married, was hired in the parish of Birmingham 
for a year to make screws at so much a gross 
good earn, good hire. Le served a year, some- 
times lodging with Lis master & paying him for 
his diet & lodging & sometimes lodging with third 
parties. There was an implied liberty by the 
usage of the locality to be absent at times provided 
the servant did not work for any other master & 


Se ee 




















278 i. —— —— In absence of 
intention to contfrary.J-—GovLp — r¢. 
McCrae (1907), 9 O. W. Rh. G26; lA 
QO. L. hk. 194.—CAN., 

278 li. —— ——.}—Theo hiring 
of pitf., an overman or put boss at a 
coal mine, under a yearly salary, there 





STRICKLAND  v. 


being no time expressly limited for the 
duration of the contract, held under all 
the circumstances not to be a 
hiring but one of unfixed durat 
therefore, subject to termination by 
either party on reasonable notice.— 
NORTH AMERICAN 


MASTER AND DERVAN'. 


of this liberty the pauper’s husband duly availed 
himself :—Held: since distinctions ought not to 
be taken; there was an express hiring for a year 
in this case; whatever form the custom of the 
county or the nature of the service may be a suffi- 
cient performance made no difference as to the 
question of settlement.—R. v. BIRMINGHAM (IN- 
HABITANTS) (1780), 1 Doug. K. LB. 333; Cald. 


Mag. Cas. 77; 99 BE. HR. 215. 
Annotation :—-Refd. R. v. North Nibley (1792), 5 Term Rep. 
2) 


289. ——-- For board & lodging—Liberty to do 
outside work.}—An agrecment by a daughter to 
live with her father, & to do the offices of a servant 
for a year, for her board & lodging & other per- 
quisites, is a good hiring for a year, though the 
daughter is to be at liberty to earn what she can 
by her labour.—R. v. CHERTSEY (INILABITANTS) 
(1787), 2 Term Rep. 37; 100 E. BR. 21. 

Annotations :-—Distd. R. v. Polersworth (1824), 4 Dow. & 
Ity. K. B. 258; R. v. South Killingholine (1830), 10 
LB. & C. 802. 

290. -—- To do certain amount of work-—At 
stipulated price.]}—A pauper agreed to serve as a 
brickmaker from Michaclmas to Michaelmas, & 
to make seventy thousand bricks at a stipulated 
price :—J/eld: this was not a contract for a year’s 
service absolutcly, but a contract to serve till the 
completion of the job; & therefore a settlement 
was not thereby gained.—lR. v. WOODHURST 
Cay naNee) (1818), 1 B. & Ald. 325; 106 EL. it. 





Annotation :-—Refd. R. v. Northowram (1846), 9 Q. B. 24. 


291. Hiring at three shillings a week the year 
round—Determinable on fortnight’s notice. |— 
Service for a year under a hiring at 3s. per week 
the year round with liberty to go on a fortnight’s 
notice will give a scttlement.—It. v. BIRDBROOKE 
are cea (1791), 4 Term Rep. 245; 100 
{. I. 998. 


Annotation :-—Expld. R. v. Hampreston (1793), 5 Term 
Jiop. 205, 


292. Hiring for fifty-one weeks—After week’s 
service under general hiring.]—A pauper was hired 
to serve for part of a year. Three weeks before 
the expiration of the period of service, the mis- 
tress asked the pauper to stay again. The pauper 
replied that she had no objection if they could agree 
about wages. ‘They did agree for £3 10s. & Is., 
earnest was paid; nothing was then said as to 
the time for which the pauper was to serve, but a 
week afterwards the mistress said to the pauper, 
I have hired you, but mentioned no time; _ re- 
member that you are hired for fifty-one wecks, 
to which the pauper assented :-—Teld: this was a 
good hiring for a year.—]It. v. MARKET BOSWORTH 
(INITABITANTS) (1824), 2 B. & C. 757; 4 Dow. & 
Ry. K. B. 306; 2 Dow. & Ry. M. C. 2173; 107 
E.R. 564. 

293. Conditional hiring for a year.]—A pauper 
was hired to serve as carter, from Michaelmas to 
Michaelmas, if the master had no sale, & if he 
should have a sale the pauper was to go: in & 
few months the master had a sale, & the pauper 
left :—Held: the hiring was a good contract for 
a year, & the pauper having served the master 
a year, & part of that time under such yearly 
hiring, gained a settlement.—R. v. FarLeicu 
WALLOP (INITABITANTS) (1830), 1 B. & Ad. 336 ; 
9L.J.0.8S.M.C.9; 109 E.R. 812. 








COLLIERIES, LTp. (Alta.), (1926] 3 
D.. R. 2843 (1926) 2 W. W.R. 529.— 
pearly CAN. 
on &, 
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v. BAINBRIDGE (1846), 9 Dunl. (Ct. of 
Sess.) 29; 19 Sc. Jur. 1.—SCOT. 
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294. Two hirings for two successive half years.] 
——Under Poor Relief Act, 1691 (c. 11), s. 7. two 
hirings for two succeeding half years respectively, 
both made before the commencement of the 
service under either, constitute a good ycarly 
hiring.—R. v. RAVENSTONEDALE (INHABITANTS) 
(1840), 12 Ad. & Bl. 73; 3 Per. & Dav. 469; 9 
L. J. M. C. 76; 4 J. P. 396; 4 Jur. 651; 113 
ii. R. 738. 

295. Hiring for three years ‘‘ at my option.’ ]}— 
Deft., having established smelting works at 
Carthagena, in Spain, offered to employ pltf. as 
foreman, by letter containing the following pas- 
sages—‘‘ I should require you to enter into an 
agreement to remain with me for at least three 
years at my option; salary £250 per annum. 
I should require you to visit some of the best 
smelting works in England before you come out.”’ 
Pltf. accepted the employment, & on Feb. 1, 1850, 
proceeded to visit certain smelting works, & was 
so occupied until Feb. 15, when he departed for 
Carthagena, & arrived there on Mar. 6. He con- 
tinued in the service of deft. until Feb. 15, 1851, 
when he was discharged. Le had been paid his 
first year’s salary, as commencing on I'eb. 1, 1850. 
Ju an action to recover the second year’s salary : 
—-Held: the term “ at my option,’ did not enable 
deft. to put an end to the service at his will; it 
was a yearly hiring, with an option for deft. to 
require pltf.’s service for three years, or to put 
an end to it at the expiration of the first, second, 
or third year.—Down v. PINTO (1854), 9 Exch. 
3273; 20. L. R. 547; 231. J. Ex. 108; 22 7.. T. 
O.8. 247; 2W. KR. 202; 156 i. BR. 139. 


Annotations :--—Expld. Lowe v. Walter (1892), 8 'T. LL. It. 
aon Distd. é#e African Assocn, & Allen, [1910] 1 K. 3B. 


296. Hiring tor a year & ‘‘ from time to time ”’ 
---Provision for quarter’s notice.|—It was agreed 
between A. & 13. that A. should entcr into the 
service of B. as a traveller; & it was stipulated 
that the agreement should be ‘ binding between 
them for twelve months certain from the date 
thereof, & continue from time to time until three 
months’ notice in writing be given by either party 
to determine the same ” :—Held: this was a con- 
tract for a year certain only, & 15. was at liberty 
to put an end to it at the expiration of the year, 
by giving A. three months’ previous notice. 
BRowN v. SYMONS (1860), 8 C. B. N. S. 208; 29 
L. J.C. P. 251; 21. T. 323; 6 Jur. N.S. 1079; 
8 W. R. 460; 141 E.R. 1145. 


«{nnotations -—Folld. Costigan. v. Gray Bovior Engines 
a pe) ee L. R. 372. Refd. Gardner v. Ingram (1889), 





C. Service and Continuation Thereof. 
297. Service for year——As servant in husbandry. ] 
—R. v. Lyra (INHABITANTS) (1793), 5 Term Rep. 


327; Nolan, 256; 101 HK. hi. 183. 
An niation :-—Consd. Baxter v. Nurse (1844), 7 Scott, N. R. 


298. Continuation after expiration of definite 
period.}—If a servant live three years in service 
with the same master, it is evidence from which 
the justices at the sessions may infer a hiring for 
a year, though it appear that at first the servant 
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was only hired for part of a year.—R. v. LONG 
WHATTON (INHABITANTS) (1793), 5 ‘Term Rep. 
447; 101 HE. R. 252. 

299. —- -.] --R. vw. Hates (INHABITANTS), No. 
218, ante. 

300. ——-.]—A., an innkeeper, said to B., ‘I 
have a lad coming in a fortnight, but you may 
stay till he comes.” B. was to have board, 
lodging, & vails. The other lad came but did 
not remain. B. continued in the service three 
years without anything further passing :—Tleld : 
ct. of quarter sessions was at liberty to infer a 
general hiring.—R. v. Sr. Martin, LEIcuUsTER 
(INHABITANTS) (1828), 8 B. & C. 674; 3 Man. & 
Ry. K. B. 377; 2 Man. & Ry. M. C. 22; 71L. J. 
O.S.M. C. 31; 108 BE. R. 1194. 

301. Agreement ‘‘to stay on.’’]——- Where 
the servant had been hired for eleven months for 
10 guineas, & at the expiration of which the master 
told him “he might stay on an end,” without 
mentioning the wages, to which the servant 
asscnted ; the second agreement was held to be 
a general hiring, & the party serving a year under 
it gained a settlement.—R. v. MACCLESFLELD 
(INHABITANTS) (1789), 3 Term Rep. 76; 100 
Ki. R. 463. 

Anneialon -—Expld. ht. vw. Ardington (1834), 1 Ad. & EI. 


302. ——.]—A. for two succcssive years 
was hired by B. as a farm servant from a few days 
after Michaclmnas day until the Michaclmas day 
following at a certain amount of wages for the 
whole time. A few days after the Michaelmas 
day on which the second hiring expired, B. paid 
A. the wages agreed upon, & asked him if he chose 
to go on with him, to which A. replied ‘‘ Yes ”’: 
—Held: this conversation was not evidence of 
a yearly hiring, so that a service under it might 
be connected with the antecedent service.—R. v. 
ARDINGTON (INHABITANTS) (1834), 1 Ad. & EI. 
260; 3 Nev. & M. K. B. 304; 2 Nev. & M. M,C. 
223; 110 BK. R. 1205. 

Annotation :— Reid. R. vo. Fouch (18191), 2 Q. Th. 308, 

303. -- On same terms.|—(1) A 
pauper was hired as shepherd for eleven months. 
At the end of that time he was hired for one 
month. In the course of that month he was 
hired ‘“‘to go on upon the same terms.” He 
continued in the service two years uninterruptedly : 
—Held: the last was a general hiring, under which 
the pauper gained a settlement. 

(2) A pauper was hired as shepherd by the 
tenantry farmers, of a manor, to keep the tenantry 
flock, at 14s. a week, & was to have a piece of land, 
called the Shepherd’s Ceoft, which was to make 
up money as good as 16s. a week; he served a 
year under that hiring. The tenantry farmers 
were leaseholders & copyhoiders of the manor. 
By agreement of 1799, between the lord of the 
manor, his Iessce of the manor & the lcascholders 
& copyholders of the manor, arbitrators were 
appointed for dividing & allotting the open fields 
& downs within the manor, among the lessee & 
the leaseholders & copyholders of the manor, in 
licu of the lands they had in the manor. The 
arbitrators allotted to the lessee of the manor, 











(L.) 362.-—AUS. 
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298 i. Continuation after expiration 
Of definile period.}—Whero a contract 
of service is fora year certain, & then to 

at the option of tho omployur, if, 
after the end of the yoar, the ongage- 
ment runs on without furthor remark, 
the presumption is that the contract 
runs on for another year.—BULLOCK ¥. 
WIMMERA FKLLMONUERY & WOOL- 
scoukrnu Co., Lrp. (1879), 5 V. L. M. 





298 iii. ——.] 
(1898), 28 S.C. 


-}—Where a bookkeeper 
is enzaged for the term of one year, & 
his employment is continued after the 
expiration of that time there is no 
presumption that it is to continuo for 
another year absolutely.— HARNWELL 
v. Parry SoUND LUMBER Co, (1897), 
24 A. R. 110.—CAN 


—BAL 
lt. 481.—CAN. 





298 iv. -/—Where a contract of 
hiring of three years’ duration has been 
complicted, & by tacit consent, the 
relationship of the contracting parties 
continues, thero arises an implied 
contract for a further period, & the 
question whether it is a contruct from 
— to year or for an indefinite period 
8 a question of fuct & not of law.— 
PARKER v. BeecntIna (Alta.), [1923] 
4D R. 35; [1993] 3 W. W. RR. 65; 


N v. ANDERSON iL. 
19 Alta. L. It. 660.—CAN. 
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Sect. 1.—Duration: Sub-sect. 2, C., D., E., F. (a) 
& (b), & G. (a).] 


in trust for the shepherd of the tenantry flock, in 
lieu of lands in the manor held by custom by the 
shepherd, the piece of land called the ‘‘ Shepherd’s 
Croft,”” which the pauper had when he was hired 
as shepherd, & he occupied part, & let off part to 
a tenant, during all the time he served as shep- 
herd :—Held: the pauper took the land in his 
character of servant, in lieu of wages, & therefore 
he gained no settlement by estate.—R. v. SOUTH 
NEWTON, WILTS (INHABITANTS) (1830), 10 B. & C. 
838; 3 Man. & Ry. M. C. 115; 5 Man. & Ry. 
ge 715; 8L. J. O. 8S. M. C. 90; 109 E. R. 

304. —-—- Agreement to provide clothes—Ser- 
vant at liberty to leave at will.}—The ct. will not 
quash an order of sessions upon a question of 
yearly hiring, merely because from the facts 
stated, they would have drawn a different con- 
clusion. If there be any facts which may war- 
rant the conclusion, so as not to be repugnant to 
the facts, the ct. will confirm the order. Accord- 
ingly, the pauper was hired for a fortnight or three 
weeks. Afterwaids, she was told, by her mistress, 
that she might sleep in the house, & that when she 
wanted clothes she, the mistress, would find them. 
She was told by her mistress two or three times, 
while she stayed, that she might provide a place 
for herself elsewhere when she could. The ses- 
sions held this to be a general hiring; & the ct. 
for the above reason confirmed the o.der.—R. 
v. St. ANDREW THE GREAT, CAMBRIDGE (INHABI- 
TANTS) (1828), 8 B. & C. 664; 3 Man. & Ry. K. B. 
374; 2 Man. & Ry. M.C.193; 71. 5.0.8. M. C. 
28; 108 HK. WR. 1190. 


Annotation :—Refd. Ri. or. Rosliston (1828), 3 Man. & Ry. 
K. L. 420. 


D, Annual Remuneration. 

305. General rule—Annual hiring presumed. | 
In an action by a servant, who was dismissed, for 
wages, the proof was, that he was to have wages 
at the rate of £80 per annum :—Held: the prima 
facie presumption was, that the hiring was for a 
year.— TURNER v. ROBINSON (1833), 5 B. & Ad. 
189; 2 Nev. & M. K. B. 829; 110 4. R. 982; pre- 
vious proceedings, 6 C. & P. 15, N. P. 

Annotations :—Retd. Thomas v. Williams (1834), 3 L. J. 

K. B. 202; Ridgway v. Hungerford Market Co. (1835), 


3 Ad. & KI. 171. Mentd. Healoy v. Soc. Anon. Francaise 
Nubustic, [1917] 1 k. B. 946. ‘Traucaise 


306. ~———.]— BROXHOLM v. WAGSTAFF, 











No. 822, post. 

307. ~ —-.|—EMMENS v. ELDERTON, No. 
$26, post. 

308. ---—.]--- Defts. orally agreed on a 





Saturday to employ pltf. as a sales manager at 
a salary of £450 a year, the service to begin on the 
following Monday. Nothing was said as to con- 
ditions of payment or notice :—Held : there was a 
presumption that the parties intended a year’s 
hiring beginning on the Monday.—CayME ». 
her JONES & Co. (1919), 35 T. L. R. 453, 

309. —-- — In absence of custom to con- 
trary.]—(1) Where a clerk is hired at a certain 
sum ‘“ per annum” simply, the hiring is a hiring 
for a year, & in absence of a custom to the contrary, 
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805i. General rule—Annual hiri 
presumed.}—Where a document ape 
poloting pltf. agent for defts. con- 
ined the following passage: ‘“ Re- 
muneration allowed b 
nomiual salary of one s 


from year to 


the co. is a 
ling per annum 
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payable in advance & commission as 
dealt with in separate circular ” :— 
Meld: this constituted an employment 
year.— MACKENZIE +. 
UNION Fire & MARINE INSURANCE Co. 
OF NEW ZEALAND (1880), 1 N. S. W. 
L. R. (L.) 103.—AUS. 
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he cannot be discharged before the end of the year. 
The custom must be general, of reasonable anti- 
quity, uniform, & sufficiently notorious that 
people would make their contracts on the sup- 
position that it exists. _ 

(2) It was left to the jury to determine whether 
in the case of clerks employed by finance cos. 
there was a custom to discharge at three months’ 
notice, & the jury found that there was such 
a custom.—FoxaLL v. INTERNATIONAL LAND 
Creprt Co. (1867), 16 L. T. 637, N. P. 

310. —— ——— -—-—-.] —- BUCKINGHAM v. SUR- 
REY & Hants CANAL Co., No. 392, post. 


E. Monthly Remuneration. 

311. Not inconsistent with annual hiring.]— 
BEESTON v. COLLYER, No. 277, ante. 

312. —~— Agreement for yearly increase.]— 
On Mar. 5, 1832, A. entered as warehouseman into 
the service of 3., the latter engaging to pay A. 
at the rate of £12 10s. per month for the first year, 
é& to advance £10 per annum until the salary wus 
£180 :—Held: this was a contract by B. to employ 
A. for one whole year. 

In the case of domestic servants, the rule Is 
well established, that the contract may be deter- 
mined by a month’s notice or a month’s wages ; 
but that depends upon custom. Here no custom 
having been proved, the contract must be taken 
to have been a hiring for a year (LATTLEDALE, J.). 
—FAWceEtt v. CASH (1834), 5 B. & Ad. 904; 3 
Nev. & M. K. B. 177; 2 Nev. & M. M. C, 114; 
3L. J. K. B. 113; 110 BE. ht. 1026. 
seeing :~—Mentd. Kmmens », Kiderton (1853), 4 H. L. 

as. O24, 

313. ——-- Hire of clerk.]—— Where a servant 
was hired for a year in the capacity of a clerk, 
& dismissed without notice:—Held: he was 
entitled to recover compensation for the year, & 
the fact of his wages being payable monthly, was 
not inconsistent with a hiring for a year, short 
periodical payments being neccessary to persons 
in that position of life.—DAvis v. MARSHALL 
(1861), 4 L. I. 216; 9 W. R. 520. 


I’. Weekly Remuneration. 
(a) In General. 

314. Yearly remuneration in addition.] — Re 
HumpuRreys, La p. ILUMPHREYsS, No. 278, ante. 

315. Contract by author—Serials to extend over 
a year.|—S., proprietor of a weekly newspaper, 
by a letter to F., an author, agreed that F. should 
write two tales, extending over one year, at £10 
per week for each number, to contain about the 
same quantity as was sent under a former similar 
engagement, & to receive the first number on 
Apr. 22, 1855, & to continue to receive one number 
weekly during one year, conditionally that I}. 
should not write for any othcr newspaper pub- 
lished at less than 6d. F. accepted, received 
£20 deposit, & wrote regularly for some weeks; 
then went to Paris, sent an abrupt conclusion af 
the then current tale in a small quantity of manu- 
script, refused to proceed with his engagement 
with S., & entered into another engagement with 
C. SS. thereupon stopped his payments to F., & 
employed another author to conclude the half- 
finished tale :—Jicld: the above engagement was 








HYQ@uenic FRESH Mini Co. (1913), 47 
N.S. R. 150; 13 1. L. R, 44.—CAN. 
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311i. Not inconsistent with annual 
hiring. }—-DOWLING v. HENDERSON & 
Pe ae 17 R. (Ct. of Sess.) 921.— 
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a yearly engagement, & could not be closed by 
F. as a weekly engagement.—STIFF v. CASSELL 
(1856), 2 Jur. N.S. 348. 

316. Engagement of manager of company— 
Additional commission on profits.}—LEvy v. 
eo WONDER Co. (1893), 9 T. L. R. 495, 


Presumption of weekly hiring—From payment of 
weekly remuneration. ]|—See Sub-sect. 3, A., post. 


(6b) Provision for Month's Notice. 

317. Annual hiring presumed.]—(1) A hiring 
at the rate of 48. per week, with liberty of part- 
ing on a month’s notice on either side, is a general 
hiring, & the pauper gains a settlement by a ser- 
vice under it for a year. 

(2) Hither party’s having power to put an end 
to the service by a notice, shall not prevent a 
hiring from being considered as general; & such 
an indefinite hiring, is a hiring for a year 
(KENYON, C.J.). 

(3) A hiring at so much per week, without any 
other expression, is not a hiring for a year, because 
there being no other words or circumstances to 
explain the duration of the contract, these words 
are construed as being meant to comprehend the 
period of the service as well as the mode of pay- 
ment (BULLER, J.).—R. v. HAMPRESTON (INIIABI- 
TANTS) (1793), 5 Term Rep. 205; Nolan, 216; 
101 E. R. 116. 

Annotations :—As to (1) Refd. Rt. v. Hanbury (1802), 2 
Kast, 423. As to (2) Folld. Rt. v. Groat Yarmouth (1816), 
5M. & 8.114. Refd. Creen v. Wright (1876), 1 C. P. D. 
591; Taylor ¢. Garnett (1892), 8 'T. L. WR. 647. Generally, 


Montd. KR. rv. St. Giles-without-Crippleguto (1863), 4 L. 
& S. 509. 


318. -—A hiring at weekly wages, either 
party to be at liberty to part at a month’s notice, 
was held to be a yearly hiring ; although the case 
stated that the pauper let himself by the week, 
it being also stated that at the time pauper let 
himself by the week nothing passed between him 
& his master as to his being hired by the week, 
except that he was to have weekly wages.-—Kh. v. 
GREAT YARMOUTH (INDABITANTS) (1816), 5 M.&S. 
114; 105 K&. R. 993. - 

Annotation :—Mentd. Lt. v. St. Giles-without-Cripplegate 

(1863), 4 B. & S. 509. 

319. -}—A pauper was hired by the com- 
manding olficer of a Royal Military College to act 
as a servant in that establishment. By the 
terms of the hiring, he was to obey all orders of 
the officers of the institution, & to be allowed 
weekly wages, & if he wished to quit the College, 
he was to give one month’s notice; but should 
the College be dissatisfied with his conduct, it 
retained the power of dismissing him at a moment’s 
notice :—Held: this was a good hiring for a year, 
although cither party might determine it before 
the expiration of the year.—R. v. SANDHURST 
(INHABITANTS) (1827), 7 B. & C. 557; 1 Man, & 
Ry. K. B. 95; 1 Man. & Ry. M. C. 63; 6 L. J. 
O.S.M.C. 15; 108 E.R. 831. 
areal :—Mentd. R. v. Sparsbolt (1836), 4 Ad. & El. 


320. »}—A hiring at so much per week, a 
inonth’s wages or a month’s warning, is a hiring 
for a year.—R. v. ST. ANDREW, PERSHORE (1828), 
Tee C. 679; 7L.J.0.S.M.C. 23; 108 HK. ht. 


Annotation :-—Refd. R. v. Pilkington (1844), 1 New Sess. 
Cas. 90. 














CG. Rebuttal of Presumption. 
(a) In General. 
821. Piece work.}—TRINITY v. Si. PETER’s, 
DoxrcuEster, No. 265, ante. 
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322. Demand of weekly increase —Compliance 
by master.]}—R. v. DEDHAM (INHABITANTS), No. 
266, ante. 

3823. Agreement to act as helper—To other 
servant during illness—Agreement made only with 
other servant.|—The pauper came to an inn at 
the request of the waiter, who was ill, to help him, 
& continued there boarding & lodging nineteen 
months; & the waiter went away in thirteen 
months, after which time the pauper continued 
to serve in the same manner that he had done 
before, without making any agreement at all 
with the master, though the master knew of his 
being in the service the second day; it was held 
that he did not gain a settlement by such service, 
because there was no hiring for a year cither express 
or implied. He could only be considered as the 
servant of the master during the last six months.— 
R. v. St. Marrugw, Ipswich (INHABITANTS) 
(1789), 3 Term Rep. 449; 100 E. R. 671. 

324. Payments at irregular periods.}+—In an 
action by an assistant surgeon for wages, it was 
proved that pltf. had served deft. for nearly half 
a year, & that payments were made during that 
time on account of wages, but not according to 
any yearly amount, or at any definite periods of 
the year. Pltf. afterwards fell ill & was taken to 
a hospital, & after his recovery did not return to 
his employment, nor did deft. require him to do 
so:—Jield: there was no evidence of any hiring 
for a year, & pltf. was entitled to recover wages 
on a quantum meruit for the time he served.— 
BAYLEY. v. RIMMELL (1836), 1 M. & W. 506; 2 
Gale, 60; Tyr. & Gr. 806; 150 BR. R. 534; sub 
nom. BAILEY v. RIMMELL, 5 li. J. Ex. 192, 

325. Payment by commission — Commercial 
travellers. |—-On a contract to pay a traveller, etc. 
by commission, no implication arises of a yearly 
hiring, nor, without an express & clear stipulation, 
is there any obligation to pay the commission on 
orders, etc. from customers originally obtained by 
the agent, but sent after he has ceased to be so.— 
NAYLER v. YEARSLEY (1860), 2 F. & ¥. 41, N. P. 

326. Presumption capable of rebuttal.}—The 
rule, that an indefinite hiring is a hiring for a year, 
is not an inflexible rule of law; it must be con- 
sidered in connection with the circumstances of 
the particular case. 

A. was engaged as editor of a new periodical 
publication by LB. at a salary to be paid weekly. 
The publication was abandoned by B. soon after 
its commencement. In an action by A. against 
B. for dismissing him before the termination of a 
year, a usage was proved that such a hiring was 
annual, with regard to established periodicals : 
—Held: the jury were properly directed to con- 
sider whether such usage was applicable to a newly 
started publication BAXTER v. NURSE (1844), 
G Man. & G. 935; 7 Scott, N. R. 801; 13 L. J. 
CP. 82; 2L. T. 0. S. 311; 8 Jur. 273; 134 
E. R. 1171. 

Annotation :-—Refd. Itc Hutton, Ez p. Allpas, Ex p. Chip- 

chase (1867), 17 L. T. 179. 

327. -|—Except in the case of menial ser- 
vants, there is no inflexible rule with respect to 
the duration & mode of determining general 
contracts of service; but every case depends on 
its own peculiar circumstances, & is for the jury 
to determine. 

Pitf. was engaged as a clerk by deft. a ship 
broker, at a yearly salary of £150, & was paid his 
wages weekly ; &, on leaving the service, at deft.’s 
instance, accepted a month’s salary instead of 
notice. He subsequently re-entered deft.’s ser- 
vice at a yearly salary of £250, nothing being 
expressly said as to notice, & no time fixed for the 
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Sect. 1.—Duration: Sub-sect. 2, G. (a) & (b); sub- 
sect. 3, A. & B.; sub-sects. 4 & 5. Sect. 2: 
Sub-sect. 1.] 


duration of the service ; but pltf. was paid weekly 
&@ sum equal to a week’s salary. Pitf. having been 
dismissed with a month’s notice :—Held: it was 
properly left to the jury to say whether the last 

iring was on the same terms as the first, & whether 
the terms of the previous hiring were determined 
by the acceptance of a month’s wages, instead of 
notice. 

From much experience of juries, I have come to 
the conclusion, that usually the indefinite hiring 
of a clerk is not a hiring for a year, but rather one 
determinable by three months’ notice (PolL- 
LOCK, O.B.).—F AIRMAN v. OakFrorD (1860), 5 
H. & N. 635; 29 L. J. Ex. 459; 157 EL. It. 1334. 


Annotations :-—Consd. Creen v. Wright (1876), 1 C. P. D. 
5 Refd. Foxal! v. International Land Credit Co. 


91. 
(1867), 16 L. T. 637. 
828. Reservation of weekly wages.|—TAYLOR v. 
GARNETT, No. 279, ante. 
-——.]}—See Sub-sect. 3, A., post. 
Service with relation.}—Sec Nos. 221-225, ante. 
Service on charitable footing.|—See No. 225, 


ante. 

(b) Hiring at Will. 

329. Presumption rebutted.]— R. ». 'Trow- 
BRIDGE (1816), cited in 3 LB. & C. p. 462; 5 Dow. 
& Ry. K. B. 314; 107 i. R. 805. 

Annotations -—Folld. R. v. Christ’s Parish in York (1824), 
3B. & C. 4593 KR. vo. Great Bowden (1827), 7 B. & C. 
249; lt. ». Rosliston (1828), 8 B. & C. 668. 

330. -}—A., at ten years of age, went to 
D. for meat & clothes as long as he had a mind to 
stop ; he was to do what he could, & what he was 
bid. A. remained two years with D. upon these 
terms :—Held: there as no yearly hiring, & 
therefore no settlement gained by the service.— 
R. v. Curist’s PARISH, YORK (CHURCHWARDENS, 
ETc.) (1824), 3 B. & C. 459; 5 Dow. & Ry. K. B. 
314; 2 Dow. & Ry. M.C. 442; 3L. 3.0.8. K. B. 
85; 107 E.R. 804. 

Annxations :—Folld. R.v. Groat Bowden (1827),7 B. & C. 


; R. vw. Rosliston (1828), 7 L. J. O. S. M. C. 33. 
Distd. hs v. St. Martin, Leicester (1828), 3 Man. & Ry. 


381. ——-.]—It. v. GREAT BowpeEn (INHABI- 
TANTS), No. 271, ante. 

332. -+—Let him stop what time he will, 
I will give him satisfaction, if not in money, in 
clothes :—#eld: the sessions were at liberty to 
infer that this was not a general hiring.—lt. v. 
ROsListon (INHABITANTS) (1828), 8 LB. & C. 668 ; 
3 Man. & Ry. K. B. 420; 2 Man. & Ry. M. C. 
37; 7L. J.O0.8.M. C. 33; 108 E.R. 1191. 

333, ——-.}—H. v. ALL Saints, Stamrorp (INn- 
HABITANTS) (1837), Will. Woll. & Dav. 40; 1 
J.P. 713; 1 Jur. 52. 
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SUB-SECT. 3.—PRESUMPTION OF WEEKLY 
TURING. 
A. Weekly Remuneration. 

334. Whether hiring for week presumed.}— 
KR. v. SEATON, No. 268, ante. 

335. —-—.}—A mere indefinite hiring, without 
any mention whatever of time, which is otherwise 
a hiring for a year, if accompanied with a reserva- 
tion of wages weekly, will not be considered as a 
hiring for a year..—R. v. Husuack (INHABITANTS) 








= i Ss 1, 
PART IV. SECT. 1, SUB-SECT. 3.---A. ployed by 


presumed.} —- Wha WELL COPPER 
Mings, Lap. ¢. PRATT (1910), 12 W. A. 
L. R. 166.—AUS. 





——.] —~ Pitt. 

a deft. rem 

k. General rule-— Hiring for week praiting office, & ated tor wate wee 
mi, proving on the trial that deft. 

was in the habit of settling the amount 

hereof weekly :—cld: 


MASTER AND SERVANT. 


(1785), 4 Doug. K. B. 211; Cald. Mag. Cas. 489 ; 
99 BK. R. 845. 
336. ——.}—A hiring a‘ so much per week is 
not an implied hiring for a year.—R. v. NEWTON 
ToNEY (INHABITANTS) (1758), 2 Term Rep. 453 ; 
par in o 2A olla. R. v. Hanbury (1802), 2 East, 423; 
se ercilecharch (i804), 5 East, 382; TR. o. Mitcham 
(7510), qe sees 351. d. Evans v. Roe (1872), L. R. 


337. -—+-A service for a year, under an 
hiring tc serve as an ostler at so much per week, 
without fixing any time of service, will not give 
a settlement.— R. v. ODIHAM (INHABITANTS) 
(1788), 2 Term Rep. 622; 100 E. R. 334. 

338. .}—R. v. HAMPRESTON (INHABITANTS), 
No. 317, ante. 

339. ——..}—A hiring at so much a week, 
meat, drink, washing, & lodging, & to part on a 
week’s notice by either party, will not warrant a 
conclusion of a general hiring, though the servant 
continued six years with the master, & the wages 
were raised during the period; & therefore no 
settlement can be gained under such hiring & 
service.—R. v. HANBURY (INIIABITANTS) (1802), 
2 Kast, 4238; 102 E.R. 430. 

Annotation :-—Consd. R. v. Mitcham (1810), 12 Hast, 351. 

340. -/—A hiring at so much a week for 
as long time as the master & servant could agree, 
is only a weekly hiring under which no settlement 
can be gained.—R. v. MItcHAM (INHABITANTS) 
(1810), 12 East, 851; 104 BK. R. 137. 

Annotation :-—Apld. 2. » Dodderhill (1814), 3M. & S. 245 

341. -——.]}—A_ hiring at two guineas a week 
for one year is a hiring by the week & not by the 
year.— ROBERTSON v. JENNER (1867), 15 L. T. 514. 

342. —— .}—Pltf. entcred the service of defts. 
under a Memorandum in writing, as follows :— 
‘* Apr. 18, 1871. I hereby agrec to accept the 
situation as foreman of the works of Messrs. Roe 
& Co., flock & shoddy manufacturers, etc., & to 
do all that lays in my power to serve them faith- 
fully, & promote the welfare of the said firm, on 
my receiving a salary of £2 per week & house to 
live in from Apr. 19, 1871” :—Held: a weekly 
hiring from Apr. 19, 1871; & evidence of a con- 
versation at the time of signing the contract, 
tending to show that a hiring for a year was 
intended, was not adimissible—LHEvAns v. ROE 
(1872), L. R.7C.P. 138; 26 L. T. 70. 

343. —-- Alteration of wages in summer or 
winter. |— Where there is a hiring at weekly wages, 
& nothing is said as to the term, the hiring will be 
held weekly, as the wages. In this case there 
were other circumstances in corroboration of a 
weekly hiring, particularly the servant’s obtaining 
an occasional increase of his wages, as the summer 
or winter came, upon an application by the servant 
to the master, & without a previous running 
contract or stipulation for any time.—R. v. 
PUCKLECHURCH (INHABITANTS) (1804), 5 Hast, 
382; 1 Smith, K. B. 652; 102 E. R. 1116. 
Annotation :—Refd. R. v. Warminster (1826), 6 B. & C. 77. 

344. -}+-A hiring at 6s. a week for 
the winter & 9s. a week for the summer, nothing 
being said as to the duration of the service, is not 
a yearly hiring.—R. v. WARMINSTER (INHABITANTS) 
(1826), 6 B. & O. 77; 9 Dow. & Ry. K. B. 70; 4 
ey ou: M.C.197; 5L.J.0.8.M.C.12; 108 

















| ‘Annotation :-- Folld. T. ¢. Rolvenden (1828), 1 Mun. & Ry. 
K. B. 689. 


was & weekly one.—RETTINGER 1. 
A a (1860), 9 GC. PP. 485.— 


was eli: 


m—— ——-.] — FIDDES vv. 
the hiring | Famous Piayers, (1924) 4D. L. BR. 
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345. ——- -+-A pauper agreed with an 
innkeeper to serve him = ostler at 2s. a week in 
the summer, & le. 6d. a weck in the winter :— 
Held: this was a weekly hiring only, & a year’s 
service under it contenea no settlement. 

The mere arrangement that the wages shall be 
at one rate in the summer, & at another in the 
winter, does not show that the parties contemplated 
a service to endure through the summer & the 
winter, &, thercfore, that they intended a hiring 
for a year; but shows, only, that they intended 
that if the servant, being hired at weckly wages, 
should remain till the summer, he should then 
have so much per week, & if he should remain till 
the winter, he should then have so much per week. 
The truc meaning of such an arrangement is merely 
this: that the servant’s wages, as a weekly 
servant, are to be regulated by the season (BAYLEY, 
J.).—R. v. ROLVENDEN (INHABITANTS) (1828), 1 
Man. & Ry. K. B. 689; 1 Man. & Ry. M. C. 259; 
6L. J.0. 8. M. C. 60. 

3846. ——— Increase of wages for harvest. |— 
A servant in husbandry, hired to serve for the 
weekly wage of 4s. board, washing & lodging, 
except in the harvest month, when his wages were 
to be increased to 10s. 6d. per week, & then again 
reduced to 4s. does not gain a settlement ; for that 
is only a weekly hiring—lR. v. DoDDERHILL 
nee) (1814), 3 M. & S. 243; 105 H.R. 
ainnotations :— . R. v. Warminste 26), 6 B. & C. 

77. Refd. iene . Roe (1872), ee ce Cw 

347. -—-~— -}—A hiring at 8s. per week, & 
two guineas for the harvest, to do any thing the 
gardencr should set him about, is not a yearly 
hiring.—R. v. LAMBETH (INHABITANTS) (1815), 4 
M. & 8S. 315; 105 HE. R. 851, 

«Annotation :- -Consd. 2. v. Warminster (1826), 9 Dow. & 

hy. K. B. 70. 

848. ——— Actual payments at irregular intervals 
— Agreement subject to fortnight’s notice.] — 
GREUSON v. WATSON, No. 695, post. 





B. Rebuttal of Presumption. 


349. Payment by piece work.|—WARBURTON v., 
Heywortn, No. 693, post. 


SuB-sEcT. 4.—ConTRACT SUBJECT TO CUSTOM 
OR USAGE. 
Effect of usage upon contracts generally.]—- 
See Custom & UsaGEs, Vol. XVII., pp. 39 et seq. 
350. From half year, to half year.|—NR. v. 
LOWTHER (INHABITANTS) (1771), Burr. S. C. 674. 
sa erradate :—Distd. BR. v. Ravcnstonedale (1840), 12 Ad. 


& 





851. Service for less than year— Hiring for 
year.]— Where in a part of the country the custom 
1s for servants hiring themselves for a year to enter 
on Jan. 2 & to leave on Dec. 26 following, & a 
servant does so enter & leave :—Held: this custom 
not being alluded to at the time of hiring cannot 
be considered as a part of the contract, & the 


1260; [1924] 3 W. W. It. 619; 34 
Man. L. KR. 476; revsy., [1924] 3 
D. L. R. 35; [1924] 2 W. W. R. 363; 
34 Man. L. lt. 398.—CAN. 
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wages, 00 condition that the expense 
ng him to the place of service 
is to be deducted if he leave before tho 
end of the period, is entitled to pay- 
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servant’s leaving on Dec. 26 was a dispensation of 
his services by his master which did not prevent 
a settlement being gained under the hiring, which 
the sessions were justified in finding to be a hiring 
for a year.—R. v. TWEMLOW (INHABITANTS) (1856), 
27L. T. O. S. 65; 20 J. P. 645; 4 W. RR. 462. 

Engagement of newspaper editors, journalists, 
etc.] —See Press & PRINTING. 

352. Notice to discontinue usage — Servant 
undertaking fresh duties—-Fresh contract without 
usage implied.}—Mrrk v. PoRT oF LONDON 
Autuonrity, No. 646, post. 

Parol evidence to prove usage.|-—See No. 237, 
ante, & Custom & UsaaEs, Vol. XVII., pp. 35-38, 
41, 55, 56, Nos. 8398-427, 455, 457, 602. 





SuB-SEcT. 5.—CONSTRUCTION OF CONTRACTS, 

See, generally, Contract, Vol. XII., pp. 607 
et seq.; Deeps, Vol. XVII., pp. 212 ef seq. 

353. Hiring on basis of contract with third partly 
—-Annulment & new contract.]-—By a contract 
with the British Govt., dated Apr. 1, 1854, for the 
purpose of carrying the mails between Dover & 
Calais & Dover & Ostend, six steam vessels were 
to be employed by A. This contract was to 
terminate on Oct. 1, 1858, on twelve months’ notice 
by either party ; but if no notice given, on the 
expiration of any twelve months’ notice after that 
date. <A. engaged B. as superintending engineer 
of the vessels to be employed, at a salary & also 
a percentage out of the net profits of the contract. 
On June 21, 1855, the contract was annulled by 
the Govt. under the terms of it, & a new one 
entered into between the parties, which was to 
expire in 1863 :—Held ; (1) the agreement between 
A. & B. was one of hiring & service; (2) B. had 
a right 10 an account of the profits, as well as pay- 
ment of the salary; (3) under the peculiar cir- 
cumstances of the case, the agreement between 
them, although it was to terminate on June 20, 
1855, continued until Oct. 1, 1858.—ILARRINGTON 
v. CHURCHWARD (1860), 29 lL. J. Ch. 521; 2 L. T. 
114; 243. P.484; 6Jur.N.S.576; 8 W. KR. 302. 

354. Hiring until certain event --‘‘ Such period 
within two years ’’—-Contract for two years.|— 
NIELANS v. CUTHBERTSON (1891), 7 'T. L. Tt. 516, 


ads 

355. Effect of superannuation scheme—Scheme 
providing for pension or gratuity —Option of em- 
ployers.}—TYLER v. LonpvoN & INDIA DOCKS JOINT 
COMMITTEE (1892), 9 T. L. R. 11, C. A. 

Appointment of managing director of company.]|— 
See COMPANIES, Vol. IX., pp. 528, 529, Nos. 3488, 
3489, 3492. 


et 


Sucr. 2.—TERMINATION. 
Sup-secT. 1.—IN GENERAL. 
See, generally, Conrractr, Vol. XII., pp. 332 
et seq. 
356. Termination by mutual consent.] — A 
servant who had been hired for a year, was taken 


rondhly.J—MOBEKAU %. ONE: (1907), @ 
err, pe 369; 6 W. L. Wt. 117.-- 


r. ‘Hiring for special job — Con- 


PART IV, SECT. 1, SUB-SECT. 3.—B. 
h. Special circumstances af service.) 
~——WILD v. GREAT MATRIX KUBY MINING 
Co. (1890), 24 S. A. L. BR. 48.—AUS. 
PART IV. SEOT. 1, SUB-SECT. 5. 
wae Seyret aah 
e— pa weekly. 
servant hired for six months at wockly 


ment weokly, a sufficient sum being 
retained for such expenses til] the pix 
nonths expirce.—G/FFNEY t. WERNER 
(1876), 2 V. L. lt. 6.—AUS. 


p. Commencement of hiring.+-—YFor- 
TIER v. ROYAL CANADIAN INSURANCE 
Co. (1878), 29 C. P. 353.—CAN. 


q. Hiring for eight months al 
hiy wage—Right to payment 


struction of works.}—BON ACCORD 
IRRIGATION BoarRn % BRAINE, [1923] 
App, D. 450.—S. AF. 


PART IV. SECT. 2, SUB-SECT. 1. 


t. Lermination by marriage of master 
with servant. -—WILKINSON v. LAWSON 
(1878), 28 C. P. 603.— CAN 


a. Dismissal of servant — What 
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Secl. Ta Sub-sects. 1, 2, 3, 4,5 & 
A. 

ill five days before the end of the year, on which 
he went to his mother’s & sent to his master for 
his money; the latter sent him the whole year’s 
wages, deducting 1s. for the rest of the year, & 
the servant said he was satisfied :—Held: this 
was an agreement by the master & servant to put 
an end to the contract before the end of the year.— 
R. v. WHITTLEBURY (INHABITANTS) (1795), 6 
Term Rep. 464; 101 E. R. 650. 

a oe Kx p. 'Tollerton Overseers (1842), 3 


357. Servant entering another service. |- - 
Five days before the end of the year a servant 
absented himself by leave one day from his master’s 
service to look out for another place, & on his 
return the master on some trivial pretence said 
he should not stay any longer in his service, 
& offered him a trifle less than his whole wages ; 
which the servant refused; but was then ready 
to have accepted his whole wages, though he would 
rather have staid out his year; & immediately 
applied to a magistrate to oblige his master either 
to pay him the whole or to receive him into his 
service for the remainder of the year; when the 
mayistrate ordered half a crown to be deduced ; 
& the servant thereupon hired himself to another 
master, before his first year was out; & after the 
year received from his first master his whole 
wages :—J/eld: this was a dissolution of he con- 
tract before the end of the year by mutual consent, 
signified on the part of the servant by his entering 
into another service.—lht. v. LYetGH (INHABITANTS) 
Doe age 539; 3 Smith, K. B. 567; 103 


Annotation :—Refd. Roo. Hardhom with Newton (1810), 

12 Kast, 51. 

358. Sale of master’s business.|-—Where the 
master of a servant under a yearly hiring, twenty- 
eight days before the end of the year, gave up his 
business, sold his stock, & paid off & discharged 
the servant, with all his other servants, paying 
them their full wages, & telling them to go where 
they liked, & the servant took his wages, left the 
house, & worked with another person, with the 
master’s knowledge, during the twenty-eight 
days :—Held: this was a dissolution of the con- 
tract.—H. v. Bray (INHABITANTS) (1814), 3 M. &S. 
20; 105 E.R. 519. 

359. -—--- Temporary employment of servant 
in different capacity—Without remuneration. ]— 
A., who had been tho farm servant of B. but who 
had ceased to be so, was employed by B. to collect 
his debts, it being B.’s intention to go to America, 
& to take A. with him, & set him up there in busi- 
ness for himself. There was no agreement for 
any remuneration to be paid by B. to A. for collect- 
ing the debts :—Held: A. could not be convicted 
on this evidence of embezzling the sums received 
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amounts to.) -—- Lasiorv. MEriven Y. R. 10.—CAN. 


MASTER AND SERVANT. 


by him on behalf of B. as the prisoner's service 
ended when the farm was given up, & no new 
service was created.—R. v. HOARE (1859), 1 F. & F. 


647. 
Annotation -—Refd. Rt. v. Tonkinson (1881), 44 L. T. 821. 


360. Imprisonment on charge of felony — Pre- 
ferred by mistress—Charge subsequently with- 
drawn.]—Pltf. went into the service of deft. as 
servant on Nov. 19, with wages at the rate of 
£12 128. the year. A few days before the termina- 
tion of the second month she was sent to prison 
on a charge of felony made by her mistress, which 
was afterwards abandoned. She remained in 
confinement for four days of the third month, 
when she was liberated, there being no charge 
substantiated against her. She then demanded 
three months’ wages: wages for two months were 
tendered ; those for the third were refused, upon 
the ground that the service had ccased when she 
was given into custody before the complete expira- 
tion of the second month :—Held: the wages for 
the third month might be recovered on a gencral 
count for work & labour, as the imprisonment of 
pltf. by deft. on a charge subsequently abandoned 
did not amount to a dissolution of the contract, & 
the relation of master & servant still subsisted, 
though in a slight degree.—SMITH v. GAINSFORD 
(1836), 2 Ilodg. 109; 5L. 5.0. P. 271; sub nom. 
SMITH v. KINGSFORD, 3 Scott, 279. 

Annotation :—Refd. Fowings v. Tisdal (1847), 1 Exch. 295. 





ns 


SuUB-SECT. 2.—DEATI OF PARTY. 
See Contract, Vol. XII., p. 593, Nos. 4934- 
4936. 


SUB-SECT. 3.—IMPOSSIBLLITY OF PERFORMANCE. 

See ConTRACT, Vol. XIT., pp. 374, 378, 382, 383, 
384, 385, 400-402, Nos. 3101, 3122, 3157, 3166, 
3237-3245. 


——we eee 


Sus-secr. 4.—LuUNAcY OF PARTY, 

See, generally, LUNATICS, Vol. XX XITI., pp. 128 
et seq. 

361. Insanity of servant — Contract not ter- 
minated.]—A yearly servant, being deprived of his 
reason forty days before the end of the year, was 
taken home by his father who lived in another 
parish, & who received the wages for the whole 
year :—Held: the servant was settled in the 
master’s parish though he continued in his father’s 
house during the remainder of the year. 

I am clearly of opinion that the relation of 
master & servant continued during the whole 
year. ... If he had recovered his reason before 
the expiration of the year the master might have 


a ey A A eS 


IRITANNIA Co, (1882), 8 A. Rt. 680 (910), 13. owt. boo Yow ‘ND 
: 4), - At. 630.— e. Onus of provf.)— In an action eae , Pees 
Bead for wrongful dismissal] deft. rested his | 606; affd., 16 0. W. R. 944; 2 





J—It does not re- 


defence wholly on the ground that 


O. W. N. 26.—CAN. 


quire any form of words to amount 
to a dismissal of a servant.—PFENKRON 
a dal (1884), 2 Man. L. k. 40,— 





0. Dity to go quietly.J—When 
&® servant is improperly dismissed 
before the expiry of the term of service. 
his duty is to leave quictly, & his 
silence is not to be regarded as evidence 
of his acquiescence of his master’s 
breach of contract.— Ross ¢. PENDER 
(1894), 1 R. (Ct. of Sess.) $52; 11 
Se. L. Rh. 175.—SCOT. 

d. Acquicscence in dismissal by ser- 
vant.) — BURNET v. Horr (1885), ) 


pitt. left his service voluntarily. This 
pltf. denied. A yearly hiring being 
admitted —ZHeld: tho burden of 
establishing his defence rested upon 
deft.—McINNES v. FRRGUSON (1900), 
32 N.S. R. 516.—CAN., 


f. ——.] — Pitf. was sent to 
Nova Scotia, but towards fall he 
desired to return to Ontario. He did 
xo, defts. alleging that he thereby 
terminated his contract, but pltf. 
conthiued in defts.’” employ, as he 
alleged, without any change of wages : 
—Held; the onus was on defts. to 
show that the contract was terminated. 


g. Omission to take leave during 
scrvice—No right to pay in lieu thereof 
after ternuination.}—R. was appointed 
servant of a local board by a letter 
which stated that he was entitled to 
fourteen days’ leave per annum on full 
pay. After the end of twelve months 
t.’8 services were terminated by the 
board. FR. had not taken any leave 
during the year’s service :—Held: 
the termination of the contract also 
torminated any rights of R. in regard 
to leave, or pay in lieu thereof.— 
RICHMOND, ETC. v. REED (1922), 43 
N. L. R. 337.—S. AF, 


Part IV.—DvuRATION AND TERMINATION OF CONTRACT. 


been compelled to receive him again into his 
house (Lorp Kenyon, C.J.).--R. v. SuTron 
ee (1794), 5 Term Rep. 657 ; 101 E. ht. 


Annotations :—Distd. R. v. Wot tlobury (1705), 6 Term Rep. 
464. Refd. R. v. Hulcott (1796), G6 Term Rep. 583; 
R. ». Kast Winch (1840), 12 Ad. & El. 697. 


362. Whether cause for dismissal.] — 
Qu. : whether the insanity of a servant be a good 
cause for discharging her.—R. v. HULCOTT 
Shae ITANTS) (1706), 6 Term Rep. 583; 101 HK. ht. 





Annotations :—Mentd. Lowther ». Radnor (1806), 8 East, 
113; i v. All Saints, Southampton ose) o B. 
785; R. v. Downshire (1836), 4 Ad. & El. 698 ; be P, 
Uae, (1840), 4 Jur. 916; Brook +t. Jenney (841), 2 
Q. B. 265; Taylor v. Clemson (1844), 11 Cl. & Fin. 6 
363. Insanity of master—Whether operallve as 

dismissal of servant—Effect of lunacy order.]}— 

(1) Bequest of a legacy to the servant of testatrix, 

in consideration of her long & faithful services, 

to be paid within twelve months after the decease 
of testatrix, provided she remains in my service 
till my death. The servant was in the service of 
testatrix for twenty-one years, when onc of the 
next of kin of testatrix caused testatrix to be 
removed to a lunatic asylum, & upon her own 
authority dismissed the servant, who was desirous 
to continue in the service of her mistress. Sub- 
sequently an order in lunacy was obtained by the 
next of kin by which it was declared that testatrix 
had been ascertained to be of unsound mind, 

& her furniture & effects were directed to be sold : 

—Held: the order in lunacy operated as a dis- 

missal of the servant, & the conditional legacy to 

her therefore failed. 

2) Semble: the mere circumstances of testatrix 
becoming of unsound mind did not per se operate 
as a dismissal of the servant.—He JIARTLEY’S 
Trusts (1878), 47 L. J. Ch. 610; 26 W. It. 590. 


— ees a 


SUB-SECT. 5.—SUBSEQUENT CONTRACT BETWEEN 
PARTIES. 

364. Re-hiring of servant for definite period— 
After general hiring.|—A pauper was hired three 
weeks before Martinmas at £4 wages, & received 
1s. earnest, but no period was mentioned for 
duration of the service. The pauper went into 
the service a weck after Martinmas, & upon the 
same day his master told him that it was not the 
custom to hire servants in that parish for more than 
fifty-one weeks, that he forgot to mention it at 
the time when he hired him, & therefore, that, if 
he had no objection, he would hire him again for 
fifty-one weeks, & give him another shilling for 
earnest. The pauper accepted it, & remained in 
the service till the following Martinmas. There 
not having been a year’s service, the sessions held 
that there had been a dissolution of the original 
contract, & not a dispensation with the week's 
service :—Held : that was a question of fact for 
the sessions, & they having determined it, this 
ct. refused to disturb their decision. —R. v. 
BOTTESFORD (INHABITANTS) (1825), 4 B. & C. 
84; 6 Dow. & Ry. K. B. 99; 3 Dow. & Ry. M. C. 
24 3 3L. J.0.S. K. B. 152; 107 i. Rh. 990. 

865. Engagement in different character.] — 
A contract by which a servant hires himself to a 
master as a footman & groom is not dissolved by 
& subsequent contract by which he engages to bind 
himself to serve in a different character, at higher 
wages & in a foreign country, although the servant 
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accompanies his master into such foreign country, 
the service performed abroad being the same as 
that originally contracted for.-—lt. v. BUCKINGHAM 
un en (1834), 5 B. & Ad. 953; 3 Nev. & 
M. K.B.72; 2 Nev. & M.M.C. 42; 3L.5.M.C. 
64; 110 i R. 1043, 

366. Where contracts inconsistent.]—-In Apr. 
1865, A. was, under Poor Kelief Act, 1819 
(c. 12), s. 7, elected by the vestry of the parish of 
West Malling, & duly appointed by two justices, 
assistant overseer of the parish, at a salary of £20 
a year. The warrant of appointment defined his 
duties, amongst which were the collection of 
poor rates & the keeping of accounts. In June, 
1865, deft. became surety for A. in a bond to the 
guardians of the union which comprised West 
Malling, the condition of which bond was that A. 
should faithfully perform all the duties of his 
office, & in all matters relating thereto obey the 
overseers, subject to the orders of the poor law 
board, & keep books, & pay over moneys to such 
persons as the overseers should direct. 

In Apr. 1866, the board of guardians of the 
Malling Union, on the recommendation of the 
vestry of West Malling, appointed A. collector 
of the poor rates for West Malling at a poundage 
of 6d. The poor law board duly approved the 
appointment, & made an order fixing the remunera- 
tion of the collector at Gd. in the pound, as pro- 
posed. ‘The duties under the two appointments 
were substantially the same. After the last 
appointment A. continued to perform the same 
duties as he had before performed, & the appoint- 
ment of Apr. 1865, was not otherwise resigned or 
revoked. <A. having made default, after the last 
appointment, in keeping books & in paying over 
money, deft. was sued on the bond :—Jlleld: 
the two appuintments were inconsistent & incom- 
patible—the appointment of Apr. 1865, ceased, 
by virtue of Poor Law Amendment Act, 1844 
(c. 101), s. 62, on A,’s acceptance of the appoint- 
ment by the guardians in 1866; & consequently 
the liability of deft. as surcty on the bond was at 
an cnd. 

Semble: there was, under the circumstances, 
both a revocation of the first appointment by the 
vestry, & a resignation by A.—-MALLING UNION 
v. GRAWAM (1870), L. R265 C. P. 201; 391. J. 
C.P.74; 22 L. T. 789; 18 W. KR. 674. 

Annotation : :--Refd. Groon v. Mepham (1878), 2 Hop. & 
-}—See Contract, Vol. XII., p. 335, Nos. 
2816, 2817. 

After dissolution of partnership. ]-----\See PARTNER- 
SHIP. 

Implied new contract—Notice to discontinue 
usage implied in old contract.|—See No. 646, post. 
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Sus-sEctT. 6.—INTERRUPTION OF SERVICE. 
A. Absence of Servant. 

367. Visit to sick parent.]—R. v. IsLie (IN- 
HABITANTS) (1721), Fortes. Rep. 305; 1 Stra. 
423; 11 Mod. Rep. 341; 92 HK. . 863. 

Annotations :—Distd. R. v. Castlechurech (1735), Burr. S. C. 

70. Folld. St. Peter, Sandwich ». Goolaston (1745), 

2 Stra. 1232. Distd. R. v. Clayhydon oe 4 Torm Rep. 

100. Folld. R. v. Polesworth (1819), 2 B. & Ald. 483. 

Refi. R. v. “Christe ‘thurch (1760), Burr. NS. C 494, 

368. For purpose of new hiring.]—-R. v. Isuip 
(INHABITANTS) (1721), Fortes. Rep. 305; 1 Stra. 
423; 11 Mod. Rep. 341; 92 E. R. 863. 


Annotations :—Distd. R. v. Castlec hureh (1735), Burr. 8. 
70. Folld. St. Poter, Sandwich v. Goolaston (1745), 


‘CAN. 
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Sect. 2.—Termination: Sub-sect. 6, A., B. & C.; 
sub-sects. 7, 8, 9 & 10, A.] 
Stra. 1232. Distd. R. v. Clayhydon (1790), 4 Term Rep. 
100. Folld. R. v. Polesworth (1819), 2B. & Ald. 483. Refd. 
R. v. Christchurch (1760), Burr. 8. C. 494. 


369. -]—The servant a few days before 
the end of the year for which he was hired, went 
away, in order to get another place for the next 
year, without asking his master’s consent. On his 
return before the end of the year, the master 
- insisted on turning him away, & offercd him his 
wages up to that time, which he accepted without 
making any objection; this was held to be a 
dissolution of the contract, though the servant 
wished to stay out the year.—R. v. CLAYHYDON 
(INHABITANTS) (1790), 4 Term Rep. 100; 100 E. R. 
91 


6. 

370. -+—Where a pauper, being hired for 
a year, & having served till within a few days of 
the end of the year, went, without his znaster’s 
leave, to the statutes to hire himself for the next 
year; & on the master dismissing him for that, 
went before a magistrate with his master, & there 
offered to serve his year out; but upon receiving 
his full year’s wages, was satisfied, & did not return 
to his service; but neither hired nor offered to 
hire himself into any fresh service till the year 
had expired :—i/eld: this amounted only to a 
dispensation with his service for the remainder of 
the year.- 2. v. POLESWORTH (INHABITANTS) 
(1819), 2 B. & Ald. 483; 106 KB. 1. 442. 

371. With consent of master.]—-If a master 
gives his servant Jeave to go upon any other service, 
or to be absent for a short time, & pays him his 
whole wages. This is a fair bond fide service. 

Tf the servant is taken il], by the visitation of 
God, it is a condition incident to humanity, & 
is implied in all contracts. Therefore the master 
is bound to provide for & take care of the servant 
so taken j}l in his service ; & can not deduct wages 
in proportion to the continuance of the servant’s 
sickness (LORD MANSFIELD, C.).—RK. v. CHRIST- 
cuouRci (INITABITANTS) (1760), Burr. S. C. 404. 
Annotations :-—Distd. R. v. Whittlebury (1795), 6 Term Rep. 


464; KR. re. Sudbrooke (1803), 4 Enst, 356. Refd. it. . 
Sutton (1794), 6 Term Rep. 657. 








372. --——-.]—e LAWSON, WARDLEY ¥v. BRING- 
Lon, No. 149, ante. 
373. —— Servant providing another to do 


work.}—No dissolution of the contract is stated : 
the master paid him jis wages for the whole year. 
IIere was leave given by the master, three weeks 
before Michaelmas, to be absent during the herring 
fishery : In the mean tinic, he provided one to do 
his business, & received his whole year’s wages 
(Lorp LEE, C.J.).- -R. v. GOODNESTONE NEXT 
WINGHAM (INIIABITANTS) (1745), Burr. S. C. 251; 
sub nom. ST. PeTER, SANDWICH v. GOOLASTON, 2 
Stra. 1232; 03 1. R. 1150. 


Annotations :—Refd. NR. ». Westerleigh (1773), Burr. S. C. 
763; R.v. Mildenhall (1810), 12 Hast, 482. 


374. ——— Dispensation from rest of service.]— 
R. v. Porrer NWrIGHAM (INHABITANTS) (1771), 
Burr. 8. C. 690. 

Ser is :—Reld. 2. v. Roxley (1829), 5 Man. & Ry. K. LB. 


375. ——-. ---—-.]}-A master being obliged to 
leave his house seven days before the end of a 
year for which he had hired a servant, told the 
latter that he had no further occasion for her 
services, & paid her the whole year’s wages; the 
master would otherwise have kept her, & she was 
unwilling to leave the service —H eld: a dispensa- 
tion of the service for the rest of the year.— 
R. v. St. MARY, LAMBETH (INHABITANTS) (1799), 
a Rep. 286; 2 Bott. 6th ed. 169; 101 BE. R. 


MASTER AND SERVANT. 


B. Enlistment of Servant. 


See, generally, ROYAL. FOROES. 

376. Annual service with militia.}—A servant 
at the time of hiring for a year told his intended 
master that he had served in the local militia for 
the preceding year & that he expected to be called 
out again in the year then current. It was there- 
fore agreed that he should allow his master to 
deduct out of his wages 1s. a day for as many days 
as he should be absent on service with the militia. 
He served his master under this hiring for the 
year, except fourteen days, during which he served 
in the militia & for which a deduction was made as 
agreed :—Held: this was a good conditional hiring 
& The Militia Act (48 Geo. 3, c. 111) having 
declared that service under the Act should not be 
deemed an absence from the service of a master, 
there was a year’s service, sufficient for the pur- 
pose of settlement.—R. v. ELMLEY CASTLE (IN- 
IABITANTS) (1832), 3 B. & Ad. 826; 1L. J. M. C. 

8; 110 E.R. 304. 
Annotation :—Consd. lt. v. St. Mary-at-the-Walls, Colchester 

(1834), 5 B. & Ad. 1023. 

377. Voluntary enlistment.] — Pltf.’s husband 
had been an employee of a co-operative society & 
a member of a provident fund in connection with 
it. The rules of the fund provided that in case of 
the death of a member his nominee or legal personal 
representative was to be entitled to a sum of 
money, but that no person leaving the society’s 
employment of his own accord should have any 
claim upon thefund. InSept. 1914, pltf.’s husband 
enlisted in the army on the terms of a notice issued 
by the socicty that on bis return from military 
service he would be re-employed by the society, or 
if he was not fit for the society’s service he would 
be allowed to go upon the provident fund. In 
Oct. 1915, he was killed on active service. In an 
action by his widow against the trustecs of the 
fund to recover benefits in accordance with the 
rules :—dTeld: though pltf. would have been 
entitled to recover the benefits claimed if her 
husband had remained in the service of the society 
& had remained a member of the fund until his 
death, yet his contract of service did not continue 
after his enlistment, & as the provision with regard 
to the loss of benefits on Icaving the society’s 
employment could not be held to be contrary to 

ublic policy merely because pltf.’s husband had 

eft the socicty’s employment in order to enlist, 

Itf. was not cntitled to recover.—JOYCE v. 

SBURY (LORD) (1916), 33 T. L. R. 145, D. C. 
Annotation :-—Raki. Stretch v. Scout Motor Co. (1918), 62 

Sol. Jo. 451. 

_ 878. -}+—Testator gave a legacy of shares 
in @ co. to each of his three sons who should, prior 
to attaining twenty, enter the employ of a named 
co., & remain in such employ until the age of thirty- 
three. One of the sons, who was born in 1896, 
in 1913, before attaining the age of twenty, entered 
into the co.’s employ, but in Sept. 1914, he 
voluntarily, but with the consent of the co.’s 
directors, joined His Majesty’s Forces, from which 
he had not obtained his discharge :—Held: the 
son had not ceased to be in the employ of the co., 
although from the time when he entered the army 
he had not actively served the co.—Re CoLRz, CoLE 
v. CoLE, [1919] 1 Ch. 218; 88 L. J. Ch. 82; 120 
L. T. 374; 85 T. L. R. 183. 

An naton :—Distd. Re Drake, Drake v. Greon, [1921] 2 Ch 


879. Conscription.|}—Where a servant is called 
to the colours pursuant to 6 & 7 Geo. 5, c. 13, 
his contract of employment is terminated & not 
merely suspended, inasmuch as the contract was 
made on the basis that it was & should continue 





Part IV.—DvURATION AND TERMINATION OF CONTRACT. 


to be lawful for it to be performed in its entirety.— 
MARSHALL v. GLANVILLE, [1917] 2 K. B. 873; 86 
L. J. K. B. 767; 116 L, T. 560; 33 T. LR. 301, 


D. C. 
Annotations :—Refd. Schostall v. Johnson (1919), 36 T. lL. R. 
75. Mentd. Cramb v. Goodwin (1919), 35 T. L. R. 314. 


380. Enrolment as munitions volunteer.] — 
Where an employer promises his workman a bonus 
on condition that he remains in his service during 
the war, & the workman subsequently enrols as 
a@ munitions volunteer, &, under the terms of 
Munitions of War Act, 1915 (c. 54), is afterwards 
ordered to work at a controlled establishment, 
the workman’s claim to the bonus is forfeited. 
The fact that he has voluntarily cnrolled as a 
volunteer, thereby rendcring himself liable to be 
transferred to another service, constitutes a 
voluntary leaving of the service of the employer.— 
STRETCH v. Scour Morons, Lrp. (1918), 87 L. J. 
K. B. 1006; 118 L. T. 665; 34 T. L. R. 544; 62 
Sol. Jo. 651, C. A. 


C. Illness of Servant. 


See Conrract, Vol. XII., pp. 377-378, 424, 
Nos. 3115- 3124, 3408. 
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SuB-SECT. 7.—BANKRUPTCY AND WINDING UP. 

381. Issue of commission of bankruptcy against 
employer.]—- THOMAS v. WILLIAMS, No. 654, post. 

382. Appointment of receiver & manager —- 
Service of employee continued.J]—BrEpror)D ov. 
CoorER (1847), 10 L. T. O. S. 161. 

383. Dissolution of company.]—-An insurance 
co. covenanted with C. for valuable consideration 
to appoint him their agent in S., together with A., 
& that if A. should be displaced from the agency 
they would pay C. a certain sum, the co. having 
transferred their business to another co., & wound 
up their affairs & dissolved themselves :—Held : 
this was a displacement of A. within the meaning 
of the covenant.—STIRIING v. MAITLAND (1864), 
5B. & S. 840; 5 New Rep. 46; 34L.3.Q.B.1; 
11 L. T. 387; 29 J. P. 115; 11 Jur. N.S. 218; 
13 W. R. 76; 122 B. R. 1043. 
annotations :-—Expld. City of Dublin Steam Packet Co. v. 

R. (1908), 24 T. L. R. 657. Refd. Rhodes », Forwood 

(1876), 1 App. Cas. 256; He Ry. & Klectric Appliances Co. 

1888), 38 Ch. D. 597; Brace v. Caldor (1895), 64 L. J 


Q. B. 582; Ogdens v. Neleon, Ogdens v. Telford, [1903] 
2K. B. 287. Mentd. Hamlyn v. Wood, [1891] 2 Q. Li. 


—-—.}—See COMPANIES, Vol. IX., pp. 529, 536- 
537, 544, Nos. 3494, 8528-3534, 3588. 


SuB-sSEcT. 8.—DISSOLUTION OF PARTNERSUIP, 
See PARTNERSHIP. 


SUB-sSECT. 9.—REPUDIATION BY HMPLOYER. 


See, generally, CONTRACT, Vol. XII., pp. 338 ef 
seq. 

Damages for wrongful dismissal.]|—See Part VI., 
Sect. 2, sub-sect. 2, B., post. 


Se ee 


PART IV. SECT. 2, SUB-SECT. 7. 
383 i. Dissolution of company.}—Tho 
passing of a resolution to wind up a 
CO, operates as notice of dismissal to 
the co.’s servants.—Re ForsTrer & Co., 
er p. SCHUMANN (1887), 19 L. Kt. Ir. 


PART IV. SECT. 2,SUB-SECT. 10.—A. 
k. What constitutes agreement as to 
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notice.) —Tltf. & deft. entered into a 
contract in writing for the hiring of 
term of hiring to 
commence on Apr. 25, & deft. reserving 
to himself, if he h 
to discharge plitf, a 
ement pa 
day of his discharge © 

reservation in the contract, deft. had 39 
the right to discharge pltf. at any time, 


t any time d 
:—Held : under th 
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SuB-SECT. 10.—NOorTIcE. 
A. Express Agreement as to Notice, 


384. What constitutes agreement as to notice— 
Contract contained in letters—-Agreement contained 
in earlier letters—Subsequent letters on other 
matters.]}—MCKEAN v. COWLEY, No. 770, post. 

885. Rules posted in factory.|—J., after 
serving an apprenticeship with R., a paper manu- 
facturer, was engaged verbally as journeyman at 
weekly wages, nothing being said as to any notice 
to quit. In the factory, a printed notice was stuck 
up that no servant should leave without a fort- 
night’s notice. J. left without notice, & was 
summoned for absenting himself without lawful 
excuse :—Held: the justices might have inferred 
from the circumstances that the fourteen days’ 
notice did form part of the contract, though nothing 
expressly had been stated between the parties, & 
the justices were wrong if they found the contract 
did not include such notice, merely because it was 
not in writing, or because nothing express had been 
stated on the subject.—RIDEOUT v. JENKINSON 
(1874), 38 J. P. 424, D.C. 

386. —— -+—Applts. were proprictors of 
a mill in which resp. had been a weaver, paid by 
the piece. Itules were posted so that the work- 
people passed them on going to their work; 
amongst them, one required fourtcen days’ notice 
before termination of employment. Resp. left 
his work without notice, but it was not proved that 
his attention had been called to the rules, or that 
he had seen them or assented to them, or was 
able to read. The justices held that there was not 
sufficient evidence of a contract to justify a con- 
viction of resp. under 30 & 31 Vict. c. 141, s. 9, 
& they refused to admit evidence of custom :— 
Held: the rules as they were posted, or a well 
known custom in the district, might be sufficient 
to establish a contract if found as a fact to exist.— 
Carus v. Eastwoop (1875), 32 L. T. 855; 40 
J. P. 103, D. C. 

——— Custom.]—Scee Sub-sect. 10, B. (c), post. 

387. Hiring for fixed period—Afterwards deter- 
minable on notice. -—-Right to determine at end of 
period—Without notice. |—Deft. agreed to serve 
plitf. as a traveller & agent “for twelve months 
certain, after which time either parity should be 
at liberty to terminate the agreement by giving 
the other a three months’ notice” :—Held: at 
the close of the twelve months the agreement could 
be determined by either party without any notice, 
& the stipulation as to a three months’ notice only 
applied in case the engagement was prolonged 
beyond the twelve months.— LANGTON v. CARLETON 
(1873), L. R. 9 Exch. 57; 43 LL. J. Hx. 54; 29 
L. T. 650. 








Annotation :—Refd. Tilline r. Janes (1906), 94 L. T. 823. 


388. ——- After notice.] — Pltf. 
entered the service of defts. under an agreement 
by which the engagement ‘‘ was deemed to have 
commenced on Sept. 11, 1922, & was to continue 
for a period of twelve calendar months from such 
cate, & thereafter until determined by three 
calendar months’ notice in writing given by either 
party at any time to the other ” :—Held: although 








the agreement could not be terminated until the 
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provided he exercised the right bond 
fide & without malice —DoyLF ». 
WURTZBURG (1899), 32 N.S. R. 107.— 
CAN. 

the ht 
ng 
him up to the 
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l. Right to reasonable notice.) — 
CROMER v. HARRY RICKARDS’ TIVOLI 
A med 7 LTp., [1921] S. A. § 


64 


Sect. 2.—Termination: Sub-sect. 10, A. & B. (a), 
(b) 4. & U1.) 

expiration of the twelve months, it could be 
terminated at the end of, or at any time after the 
expiry of, the twelve months by three calendar 
months’ notice given cither during the twelve 
months or after the end of the twelve months.— 
COSTIGAN v. GRAY BovVIER ENGINES, LTD. (1925), 
41 T. L. R. 372, C. A. 

~-—- ——— Commercial agents.}—See AGENCY, 
Vol. I., p. 547, Nos. 1986, 1987. 

389. ——— Determinable at any time on notice— 
Right to determine without assigning reason. |— 
BAKER v. DENKERA ASHANTI MINING CORPN., LTD. 
(1903), 20 T. L. R. 37, N. P. 

Whether custom excluded.]—See, generally, 
Custom & UsaGEs, Vol. XVII., p. 53, Nos. 581 e¢ 
seq. 

~-—— S§choolmaster. |— See Vol. 
XIX., p. 592, No. 222. 


EDUCATION, 


B. Where No Agreement as to Notice. 
(a) In General. 

390. No inflexible rule as to method of termina- 
tion—Except for menial servants.}—FAIkMAN v. 
OAKFORD, No. 327, andle. 

391. Yearly service—Cannot be determined 
before end of year. WILLIAMS v. BYRNE, No. 41%, 

ost. 
. 392. —--—— -——-..]—<A hiring at a sal. ry of £500 
a year is primd facie, & in the absence of any 
custom to the contrary, a hiring for a year certain. 

As a general rule, where the hiring is a yearly 
hiring, it cannot be put an end to by cither party 
before the end of the year. This rule, however, is 
subject to an exception in cases in which the 
agreement of hiring is subject to some stipulation, 
either express or implied by custom, enabling either 
party to determine the contract by notice (GROVE, 
J.).—BUCKINGHAM v. SURREY & HANTS CANAI, 
Co. (1882), 46 L. T. 885; 46 J.P. 774, D.C. 
spade ie Cuyme vt. Allan, Jones (J919), 35 

~L. TR. 453. 


Presumption of yearly hiring.|-- See Sect. 1, sub- 
sect. 2, ante. 


(6) Reasonable Notice. 
i. Necessity for. 

393. General rule-—-Reasonable notice neces- 
sary.]—The contract is to endure for a reasonable 
time if no specific time be fixed & is determinable 
by a reasonable notice (BAYLKY, J.).—-WINSTONE 
v. LINN (1823), 1 B. & C. 460 ; 2 Dow. & Ry. K. B. 





MASTER AND SERVANT. 


465; 1 Dow. & Ry. M. O. 827; 1L. J. 0.8. K. B. 


126; 107 BE. R. 171. ee ee 
ions :-—Refd. Westwick v. Theodor , L. R. 
Oe 294, Mentd. Phillips v. Clift (1859), 4 H. & N. 168 ; 
Raymond v. Minton (1866), 12 Jur. N. 8. 435; Learoyd 
v. Brook, [1891] 1 Q. B. 431; Waterman v. Iryor, [1922] 


1K. B. 199. 

394, --— ———.]—-The qucstion in each case, 
in the absence of an express agreement as to the 
determination of an employment of service, must 
be a question of reasonableness. If a custom, 
or practice, can be found, that may be treated by 
the judge or by the jury before whom the case is 
tried as governing the relations.—SWALE v. IPSWICH 
TANNERY (1906), 11 Com. Cas. 88. 


895. —-— -——.]-—-PAyzu v. IIANNAFORD, No. 
404, post. 
396. -- —- --— Ship’s captain.]—PIltf., a master 


mariner, accepted the command of deft.’s ship 
under a written agreement, as follows: ‘ I hereby 
accept the command of the ship City Camp on 
the following terms: Salary to be at & after the 
rate of £180 sterling per annum.” ‘“ Should 
owners require captain to leave the ship abroad, 
his wages to cease on the day he is required to 
give up the command, & the owners have the 
option of paying or not paying his expenses 
travelling home.” ‘‘ Wages to begin when captain 
joins the ship’ :—Held: pltf. could not, except 
under unusual circumstances be so dismissed with- 
out a reasonable notice.--CREEN v. WRIGHT (1876), 
10.P.D 591; 35 L. 'T. 339; 3 Asp. M. L. C, 254. 


397. —--- -—~-— Free church  minister.| — 
TOMKINS v. MARTIN (1886), 3 T. L. R. 163, N. P. 
398. ———- ——- Foreign correspondent of news- 
paper. |— -LOWE v. WALTER, No. 411, post. 
99. —_— ~——-- Manager of company.|— LEVY 


v. ILECTRICAL WONDER Co. (1893), 9 T. I Rt. 
495, N. VP. 

400. ---- - —— Contributor to newspaper. ]-— 
LANDA v. GREENBERG (1908), 24 T. L. R. 4413 
52 Sol. Jo. 354. 

401. —— - —--- Trade assistant in Africa.] — 
In the absence of misconduct on the part of a 
servant, employers cannot dismiss him except 
by the giving of reasonable notice, unless in the 
agreement of service there are words enabling the 
employers to dismiss the servant summarily. 

By an agreement between the employers & 
the employee it was provided, by clause 2, that 
the latter should ‘“‘as & from the date of his 
leaving Liverpool for Africa, become &, subject 
as hereinafter provided, continue for two years, 
or until the date of his leaving Africa, in the 
service & employment of the said employers as 
clerk -& trade assistant. ... Provided always , 


PART IV. SECT. 2, ee 10.— 


891i. Fearly service — Cannot be 
determined before end of year.+— 
BurGEss v. ST. Louis (1899), 6 Terr. 
L. R. 451.—CAN. 

m. Kmployment for specified period 
—Exzpiration of period—No right to 
notice. 100K vw. SYDNEY & COUNTY 
BANK (1882), 3 N. S. W. L. R. (L.) 
273.—AUS. 

nn sO.) — SHORTT 2. 
eer (W891), 11 NN. ZL. R. 17.— 


.-—-— —— ——.) — BRENAN 9. 
CAMPBELL’S TRUSTEES (1898), 25 Rh. 
(Ct. of Sese.) 423: 35 Sc. L. R. 341: 
§ 8S. L. ks 275.-—-8SCOT. 

i; Monthly service—-Month's notice.) 
—lUnder a monthly hiring a month's 
notice is sufficient to terminate it & 
damages for wrongful dismissal are 
limited to a month’s Wages.—JouNs 
v. WINNIPEG ELECTRIC Ry. Co., [1925] 


3D. J. RR. 3143 (1925) 2 W. OW. OR. 
282; 35 Man. L. R. 53.—CAN. 

q.—— -l|— Apart from con- 
tracts of menial or domestic hiring, 
when the service is from month to 
month, to terminate the same by 
notice, at least one month’s notice 
must be given, so as to expire with the 
ond of one of the monthly periods.— 
PEMBERTON N. QO. t. KESSELL, {1905] 
T. S. 174.—S. AF. 
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B. (b) i. 


393 i. General rule—Reasonable notice 
necessary.J—-DATLQGEHY v. HUSBAND 
(1878),4 V. L. R (L.) 432.—AUS. 


393 ii, —— .}~—Pltf. agreed with 
deft. to work for him for $2.25 per day. 
Tho ju found that there was 
evidence upon which a yearly hi 
might be found :—Z/eld : the ee 
tion was in favour of a yearly hiring, 
& pitf. was entitled to reasonable 





notice of termination of his employ- 
ment.—GOULD v. McCrar (1907), 9 
O. W. R. 626; 14 0. L. R. 194.—- 
CAN. 

393 iii, —— -/-Whcere there is a 
general hiring at a yearly salary, & the 
Rervice continues after the first year, 
the hiring becomes one from year 1o 
year, & is doterminable only iy a 
reasonable notice expiring at the end 
of the current year.—Woo 
LINGTFON WOOLLEN Co. 
N. A. L. R. 296.—-N.Z. 


3893 iv. ———- ——.}—]MIGNTBAND ¥. 
MAINE BROTHERS (1905), 25 N. Z. 
L. R. 50.—N.Z. 





D vo. WxXL- 
(1895), 14 





Yr. ——— Manger.) — YEDE- 
RATED MUTUAL INSURANCE CO. OF 
AUSTRALIA, LTpv. v. SABINEK, [1920] 
8. A. L. R. 284.—AUS. 

t.—_—_ —-—- ——.J—The man- 
ager of a restaurant is only entitled 
to reasonable notice, having regard 
to the nature of the employment 
& the surrounding circums 
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however, that the employers may at any ti 
hereafter, at their absolute discretion, termina 
this engagement at any earlier date than specified 
if they may desire to do so.”” The employee was 
to be paid a salary “ at & after the rate of £250 for 
the first year, & £250 for the second year, & so for 
any less period than a year.”’ By clause 8 it was 
provided that should the employee ‘‘ fail to give 
satisfaction to the employers, or to their agent 
or other representative ...& of such failure 
the said agent or other representative of the 
employers shall be the sole judge... the said 
agent or other representative may summarily 
dismiss ’’ the employee :—Held: in the absence 
of misconduct on the part of the employee the 
employers were not entitled, under the proviso 
to clause 2 of the agreement, to terminate his 
engagement without giving him reasonable notice. 
—fe AFRICAN Assocn., Ip. & ALLEN, [1910] 
1K. B. 396; 79 L. J. K. B. 259; 102 L. T. 129; 
26 T. L. R. 234, D.C. 

Commercial agent.]-— See AGENCY, 
Vol. I., p. 547, No. 1988. 

402. Contract void under Statute of Frauds— 
Servant not entitled to reasonable notice.] --In an 
action for wrongful dismissal pltf. proved that 
deft. agreed verbally to employ him for a year. 
The agreement was concluded on a Saturday, & 
the employment was to commence on the following 
Monday. Pltf. served for part of the year, & was 
then dismissed :—JIeld: the contract was within 
Stat. Frauds, s. 4, no agreement under which pltf. 
would be entitled to reasonable notice of dismissal 
could be implicd, the ca#® was not taken out of the 
statute by part performance, & therefore pltf. 
could not recover.—BRITAIN v. ROSSITER (1879), 
11Q.B.1).123; 48 L.J.Q. B. 362; 40 L. T. 240; 
43 J. P. 382; 27 W. BR. 482, C. A. 


Annotations :—Mentd. Maddison v. Alderson (1883), 8 
Po Cas. 467; Re Whitehead, Hz p. Whitehead (1885), 
Re 8 








B. D. 419 ; McManus v. Cooke (1887), 35 Ch. D. 681 ; 
oberts, Evans v. Thomas (1887), 67 L. T. 79; British 
South Africa Co. ». Companhia de Mocambique, [1893] 
A. C. 602; Richardson v. Mcthley School Board (1893), 
3 Ch. 510; Isaacs v. Evans (1899), 16 T. L. R. 113; Doar 
v. Parkington (1901), 84 L. T. 470; Smith v. Gold Coast 
& Ashanti Explorers (1903), 72 L. J. K. B. 235; Turner 
v. Melladew (1903), 19 T. Li: R. 273; Elliott ». Roberts 
(1912), 107 I. T. 18; Morris v. Baron, (1918) A. CG. 1; 
Cayme v. Allan, Jones (1919), 35 T. L. R. 453; Re A 
Bankruptcy Notico, [1924] 2 Ch. 76; Rawlinson v. Ames, 
[1925] Ch. 96. 


li. What is Reasonable Notice. 

403. Question of fact.)—Lrvy v. KLEcTRICAL 
WONDER Co. (1893), 9 T. L. R. 495, N. P. 

404. -] — Where a contract of service for 
an indefinite period is silent regarding the notice 
which is to be given to terminate it, a term must 
be implied that reasonable notice should be given. 
What is reasonable notice is a question of fact to 
be decided according to the circumstances in each 
case.—Payzu v. HHANNAFORD, [1918] 2 K. B. 348 ; 
87L. J. K. B. 1017; 119 L. T. 282; 825. P. 216; 
34 T. L. R. 442, D. C. 

405. Advertising agent.|—-Where a _ written 








LAMBERTON v. VANCOUVER TEMPER- 403 


ANCE HoTeL Co. (1904), 11 B. C. R. 
67.—CAN. 


a. .)—It is an implied 
term of a hiring as mill manager that 
the service may be determi 
Teasonable notice. -——- HENDERSON v. 
CANADIAN TIMBER & Saw MILIS, LTD. 
(1906), 12 B. C. R. 294.—CAN. 











403 iii. 
(1925), 36 
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ii. ——.J]— What is reasonable 
notice will bo determined from the | 288 
facts & circumstances surrounding the 
particular case.—PARKER v. BEECHING, 

(1923)4D.L. R. 353: (1923) 
nated on 63; 19 Alta. L. R. 660.—-CAN. ' 
-———. ]— ADAMS 
B. C. R. 217.—CAN. 


403 iv. ——.}—Wuat is roasonable 
notice must, in the absence of custom, 
depend on the circumstances of cach 
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agreement to employ a person as an advertising 
& canvassing agent contained no provision as to 
the notice which should determine the agreement 
a month’s notice was held a reasonable & proper 
one for that purpose.—Hiscox v. BATCHELLOR 
(1867), 15 L. T. 543, N. P. 

Annotation :-—Refd. Creen v. Wright (1876), 1 C. P. D. 591. 

406. Clerk—Yearly salary payable monthly.|— 
BRITTAIN v. LONDON & NoRTH WESTERN Ry. Co. 
(1857), 28 L. T. O. 8. 253; 217. P. Jo. 69. 

407. Yearly salary payable weekly.] — 
FAIRMAN v. OAKFORD, No. 327, ante. 

408. Yearly salary payable fortnightly —- 
Clerk in telegraph office.]|—A stationery clerk in a 
telegraph office at a salary of £135 per annum, 
payable fortnightly, found to be entitled to a 
month’s notice.—VIBERT v. EASTERN TELEGRAPH 
Co. (1883), Cab. & Hl. 17, N. P. 

409. Governess.|——Topp v. KERRICcH, No. 136, 
ante, 

410. Journalist.])—Re ILLUSTRATED NEWSPAPER 
Coren. (1900), 16 T. L. Lt. 157. 

411. Foreign correspondent of newspaper.] 
—Yhere is no rule of law that a foreign corre- 
spondent of a newspaper is entitled to twelve 
months’ notice of dismissal, or six months’ ter- 
minating with the year. In the absence of custom 
or special agreement, the length of notice must be 
reasonable. The jury found that there was no 
custom proved, & that a six months’ notice given 
by deft. to pltf. was reasonable.—LOWE v. WALTER 
(1892), 8 T. L. R. 358, N. P. 

Editors & staff of newspapers.!—Sce PRrEss & 
PRINTING. 

412. Manager—Of shops— Salary deducted 
weekly from moneys received.|—IlItf. was the 
manager of several shops belonging to deft., & 
reccived a salary of £250, of which he deducted a 
proportionate part weekly out of the moneys 
which came to his hands, & there was no agree- 
ment between the parties as to the length of 
notice necessary to terminate the engagement. 
Deft. gave pltf. a week’s notice, but the jury found 
pitf. entitled to a month’s notice.—BYRNE v. 
Sciiotr (1883), Cab. & El. 17, n., N. P. 

413, ——- Of company.|—LEvy v. HMLECTRICAL 
WonvDiEn Co. (1893), 9 T. L. R. 495, N. P. 

414. Servant of company — After winding up 
order.|—The rule that an order for winding up a 
co. operates as a notice of discharge to the ser- 
vants when the business of the co. is not continued 
after the date of the order, applics though the 
liquidator without continuing the business employs 
the servants in analogous duties with a view to 
reconstruction. 

Three months’ noticc is the notice which the law 
in an ordinary case allows & requires for a person 
in the position of M. (Curry, J.).—He ORIENTAL 
BANK CoRPN., MAcCDOWALL’s Casi (1886), 32 
Ch. D. 366; 55 L. J. Ch. 620; 54 L. T. 667; 34 
W. XK. 529. 

Suni ty :—Apld. Reid v. Explosives Co. (1886), 56 L. J. 























WOOL SCOURING Co., [1921] I. D. L. 
y’ —S. AF. 


b. Assistant superintendent.) — A 
party holding the position of as- 
sistant superintendent in the con- 
struction of a railway, & engaged by 
the month, though there be no agree- 
ment for a month’s notice to terminate 
the service, was held to be entitled to 
fuch.—MCBEAN v NEWFOUNDLAND 
Ry. Co. (1883), 6 Nfld. L. R. 501.— 
NFLD, 


3 W. W. i. 
N 


v. BURNS 


case.—HUNT v. KASTERN PROVINCE 
408 i. Question of fact.-——McDonaLp | BOATING Co. (1883), 3 HE. D. C. 12.— c. City enginecr.) — A servant or 
v. CAPE BRETON ELECTRIC Co, (1905), | S. AF. employee engaged undcr a yearly 
40 N.S. R. 631.—OAN. 403 v. ——.}—FRaMES v. BUFFALO | hiring is entitled to reasonable notlce 


J.—VOL. XXXIV, 


¥ 
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Sect. 2.—Termination: Sub-sect. 10, B. (c) 4., %., 
iti., av. & v., C. & D.; sub-sect. 11, A. (a).] 
(c) Custom. 
i. In General. 

See, generally, Cusrom & Usaaes, Vol. XVII., 
pp. 1 et seq. 

415. General rule—Implied term of contract.}]— 
Carus v. EASTwoop, No. 386, ante. 

16. ———.]— BUCKINGHAM v. SURREY & 
HANTS CANAL Co., No. 892, ante. 

417. .|—SWALE v. 
NERY, No. 394, ante. 

418. Must be expressly alleged.J—(1) A con- 
tract between A. & B., for A. to serve B., & B. 
to employ A. for one whole year, from a certain 
day named, & so from year to year, to the end of 
each year commenced, so long as the partics 
respectively please, is a yearly contract, & can only 
be determined at the end of a current year. A 
notice alleged to be usual & reasonable, given in 
the middle of a year, was insufficient. 

(2) In an action for the breach of such contract, 
if cither party rely upon the existence of a custom 
authorising him to determine the contract upon a 
reasonable notice previous to the end of a current 
year, such custom must be expressly alleged as a 
fact on the record, & it is not enough to aver simply 
that a reasonable notice was given.— WILLIAMS v. 
BYRNE (1837), 7 Ad. & 1.177; 2 Nev. & P. K. B. 
139; Will, Woll. & Dav. 5382; 6 L. J. K. B. 
239; 1 J. P. 234; 112 HN. R. 4388; sub nom. 
WILLIAMS @. Birp, 1 Jur. 578. 

419. -]—In an action by a commercial 
traveller to recover damages for his wrongful 
dismissal, the declaration alleged that, in con- 
sideration that pltf. at the request of deft. would 
enter the service of deft. for one year, deft. agreed 
to employ him in such service for the space of one 
whole year at a yearly salary, etc. At the trial 
it appeared that it was a custom of the trade that 
yearly hirings might be put an end to by three 
months’ notice:—Held: pltf. ought to have 
alleged the custom in his declaration as a part of 
the contract.—METZNER v. BOLTON (1854), 9 
Exch. 518; 20. L. RR. 685; 23 L. J. Ex. 130; 
23 L. T. O.S. 22; 2 W. 1. 302; 156 i. R. 221. 
Annotations :-—Refd. Parker v. Ibbotson (1858), 27 L. J. 

©. P. 236 ; Produce Brokers Co. v. Olympia Oil & Cake Co., 

1916) 1 A. C. 314. Mentd. Wheeler v. Bavidge (1854), 

Exch. 668 ; Hanan v, Khbriich, [1911] 2 K. B. 1056. 

420. Whether excluded by agreement for term 
certain—-Custom to determine without notice.|— 
When the hiring is expressly for a term certain, a 
custom of the trade for master or servant to 
deterraine it at any time without notice is inadmis- 
sible to control the contract.— PETERS v. STAVELEY 
(1866), 15 L. T. 275; 831 J. P. 40. 

Whether excluded by agreement as to notice.]— 
See, generally, Custom & Usaaes, Vol. XVII., 
pp. 42, 58, Nos. 462-465, 581. 

Necessary characteristics.|—— See Custom & 
UsAGEs, Vol. XVIT., p. 28, Nos. 3038 et 8eq. 

Proof of custom.|—See Custom & Usaags, Vol. 
XVIT., p. 35, Nos. 308 et seq. 
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ii, Afenial and Domestic Servants. 
421. General rule—Month’s notice,)— 
v. COLLYER, No. 277, ante. i= Beeson 


422. —-- |—Fawcerr v. Casu, No. 312, 
ante. 








of dismissal; & in the case of a city 
engineer any period less than six 
months is not reasonablo noticco.— 


—-CAN. 





d. Shipping agent—Yearly contract.) 


MASTER AND SERVANT. 


423. ——- ———.]|—_NOWLAN v. ABLETT, No, 181, 


te. 
424, ——- ———.|—_ JOHNSON v. BLENKENSOPP, 
ae 134, ante. 


No. 822, post. 





———.]— BROXHOLM v. WAGSTAFF, 





426, ——.|—- TURNER v. MASON, No. 463, 
ost. 
i 427, ——— ——.|—-Topp v. KrErnricn, No. 136, 
ante. 
428. ——- -———.]—BRITTAIN v. LONDON & 


NortTH WESTERN Ky. Co. (1857), 28 L. T. O. S. 
258; 21 J.P. Jo. 69. 








429. ——.]—NICOLL v. GREAVES, No. 
137, ante. 

430. ——.|—MOoULT v. IfALLIDAY, No. 
431, post. 

431. Right to give notice before end of first 
fortnight—To determine service at end of first 


month—Whether court will take Judicial notice of 
custom.|—(1) A custom with regard to the hiring 
of domestic servants, to the effect that, in the 
absence of special contract, there is a right, on the 
part of either the master or the servant, to deter- 
mine the service, at the end of the first calendar 
month, by notice given at or before the expiration 
of the first fortnight, is not a notorious custom of 
which the cts. will take judicial notice, but where 
such a custom is relied on, its existence must be 
proved by evidence in each particular case. 
Such a custom is not unreasonable; & therefore, 
if, in any particular case, its existence were suffi- 
ciently proved by evidence, the ct. would give 
effect to it. 

(2) There is the custom of a month’s notice or 
a month’s wages, which is so well known that 
every person who is hired as a domestic servant 
is taken to be engaged on those terms, unless there 
is an express stipulation to the contrary (CHANNELL, 
J.).—MouLtT v. HALLIDAY, [1898] 1 Q. B. 125; 
67 L. J. Q. B. 4513; 77 L. T. 794; 625.P.83 46 
W.R. 318; 147. L. R.109; 42 Sol. Jo. 117, D.C. 
sa a vie ea to (1) Consd. George v. Davies, [1911] 2 

- DD. oe 


432. —— ——_—_ ———.|—Pltf., a domestic ser- 
vant, entered deft.’s service on Nov. 3, 1910, at 
yearly wages payable monthly, there being no 
express agreement as to notice. On Nov. 17, 
she gave notice to leave at the expiration of the 
first month of her service. She accordingly left 
on Dec. 3, & upon deft. refusing to pay her the 
wages for the month duzting which she had been 
in the service, upon the ground that she had left 
without giving one month’s notice, she brought 
an action in the county ct. to recover the month’s 
wages, alleging a custom that either party to the 
contract of the hiring of a domestic servant was 
entitled, in the absence of special agreement as to 
notice, to determine the service at the end of the 
first month by notice given at or before the expira- 
tion of the first fortnight. Pltf. called no evidence 
in support of the custom. The county ct. judge 
said that he had taken judicial notice of the custom 
in previous cases, & he would take judicial notice 
of it in this case. He accordingly gave judgment 
for pltf. for the amount claimed :—Held: (1) the 
county ct. judge was entitled to take judicial 
notice of the custom ; (2) apart from the custom, 
& assuming that pltf. wro y left deft.’s service, 
she was entitled to recover the month’s wages 
which had already accrued due to her.—_GEORGE v. 
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—STEVENSON v. NORTH BRITISH Ry. 4211. General rule—Month’s notice.) 
SPRAKMAN v. CALGARY Orry (1908), 1 | Go. (1905 1 6 1 — N W 
Alte. L. R. 454; 9 W. L. R. 264, | soul» 7 F. (Ct. of Sess.) 1106. COG} W. ie Benin dan, TH 
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Davizs, [1911] 2 K. B. 445; 80L. J. K. B. 924; 
Ne a T. 648; 27 T. L. R. 415; 55 Sol. Jo. 481, 


Right to wages in lieu of notice.]|—See Sub-scct. 
11, B., post. 


iii. Commercial Travellers and Agents. 


433. Commercial traveller— Three months’ 
notice.|—MrTZNER v. BOLTON, No. 419, ante. 
-.|—A commercial traveller is, 
in the absence of a special agreement, entitled to 
receive three months’ notice upon dismissal.— 
GRUNDON v. Master & Co. (1885), 1 T. L. R. 205. 

Agent.j|—See AGENcy, Vol. I., p. 546, Nos. 
1981-1985. 





iv. Newspaper Editors, Printers and Staff. 
See PRESS & PRINTING. 


v. Other Cases. 

435. Actress—Engaged for run of the piece.|— 
THOMAS v. GATT (1906), Times, June 22. 

436. Chorus’~ girl — Fortnight’s notice.) — 
‘THOMAS v. GATTI (1906), Z'imes, June 22. 

437. Clerk —-Of finance company — Three 
month’s notice.|—FOXxALL v, INTERNATIONAL LAND 
Crepit Co., No. 309, ante. 

438. Farm bailiff—No custom to dismiss by 
months’ notice.|—LouTi v. DrumMonnd (1849), 
Times, Mar. 28. 

Annotation :—Distd. Nicoll v. Greaves (1864), 17 C. B. N.S. 


439. Film editor—No custom to dismiss as 
newspaper editor.|--Pltf. was engaged by defts. 
as editor of a reel film of current events, his duties 
being to send out operators for the purpose of 
povogrephng current events, to make up the 
stories, arrange, describe, cut down, trim & 
condense them. [He made out posters describing 
the contents, & the stories were sent round to the 
cinema halls & thrown on the screens with the 
captions & explanatory matter which pltf. had 
written. Defts. terminated pltf.’s employment by 
giving him onc month’s notice, & pltf. brought an 
action claiming that as éditor he was entitled 
to six months’ notice according to the custom of 
journalism :—Held : though pltf. performed duties 
analogous to those of a newspaper editor, yet, as 
there was no evidence that the customary notice 
applied in a case which was only analogous to that 
of a newspaper editor, the action failed.—McCaRneE 
v. PATHE FRERES CINEMA (1919), 35 T. L. BR. 313. 
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e. Clerk.}—CLINT v. MARTIN (1909), 
11 W. L. R. 27.~——CAN. 

f. Surveyor’s assistant.)—In an 
action brought by a surveyor’s assistant 
to recover wages in lieu of a month’s 


k. Picce worker.) — Tho fact that 
& servant is paid by the 
conclusive evidence against his service 
pete pertonieels week by 
month 


18. O, 253.—S. AF 
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440. Milk carrler—Week’s notice.|—LvVANS v. 
Ware, No. 186, ante. 

Schoolmaster & teachers.|—-Sce, generally, Epvu- 
CATION, Vol. XTX., pp. 603-610. 


C. Who may give Notice. 

Notice to schoolmasters & teachers.|—See Epu- 
CATION, Vol. XIX., pp. 603-610, Nos. 294-313, 
328-355. 

Notice to 
PARTNERSHIP. 


D. Validity of Notice. 

441. Notice given in middle of year—yYearly 
service.|— WILLIAMS v. BYRNE, No. 418, ante. 

442. Notice expiring at end of furlough.|— 
Pltf. was employed by defts. under an agreement, 
by which his engagement was determinable on six 
months’ notice. Defts. granted pltf. eighteen 
months’ furlough, & told him that his services 
would not at the end of the furlough be required. 
Pitf. contended that the notice to determine his 
engagement could not be given until the end of 
the furlough :—Held : pltf. had reccived due notice 
under the agreement.—WILKINS v. SCINDF, PUN- 
JAUB & DELHI Ry. Co. (1885), 1 T. T. R. 383, C. A. 

448. Notice by council—Necessity for properly 
constituted meeting.|—WILLETY v. TAVERNER 
(1897), 41 Sol. Jo. 778. 

444, Request to resign.|—When a clerk breaks 
an unwritten but well recognised rule of his 
employer, & receives in consequence a letter requir- 
ing him to resign, that notice, although polite 
instead of peremptory language was used, is a 
dismissal.—STEPHENSON v. LONDON JOINT Stock 
Bank, Lap. (1903), 62 W. R. 183; 20 T. LR. 8; 
47 Sol. Jo. 876, C. A. 


servant of partnership.) — Sce 





rt ee 


SuB-sEcT. 11.—DIsSMISsAL WITHOUT NoOricE. 
A. Grounds for Dismissal. 
(a) In General. 

445. Justification a question of fact.J—R&Eanp v. 
DuNSMOKE, No. 546, post. 

446. —-—.]|—Deft. had been the clerk of 
pltfs. under an agreement for £140 a year, deter- 
minable by three months’ notice or payment of 
three months’ salary, & had been dismissed with- 
out notice. In a plaint in the county ct. for 
money had & reccived, he claimed to set off three 








v. KARLE (1901), 8 Nfld. L. R. 511.— 
NFLD. 


o. When notice ust 
erson is employ 


jece is not 


re.) — 


week or | Where a at an 
y month, so as to entitle him | annual with an agreement 
to _notice..--BAKER v. DORMER (1881), | that three months’ notice on either 


side shall terminate the agreement, it 
is not necessary that the notice of 


notice deft. co. set up a custom among 
surveyors terminating employment 
without notice :—Held: pltf. was not 
entitled to recover.—-ANDREWS  ¥. 
Pacifico COAST CoAL MINES, LTD. 
(1910), 15 B. C. R. 56.—CAN. 

B. Hotel housekeeper.) —The house- 
keeper of a large hotel is not a menial 
servant, & cannot be on a 
month’s notice in the absence of ex- 
eT ec ae es v. LINDEN 
1876), ° R. 10 Cc. L. 188.—IR. 


h. Manager at yearly salary.}J—A 
person e to a depart- 
ment of a morchant’s business at a 
yearly salary is ontitled to three 
months’ notice of dismissal._—-Nrxon & 
aes BLAINE (1879), Buch. 217.— 


PART IV. SECT. 2, SUB-SECT. 10.—D. 


l. Conditional notice.) -—— KEON v. 
ILART (1869), 17 W. R. 681.—IR. 


m. Notice given at end of year.J— 
A party came to an agreement with the 
Newfoundland Government for five 
years, terminable at the end of the first 
year by either party Fiving to the othor 
a three months’ notice. At the end 
of the first year a notice was given by 
the Government terminating aa ha 
mnent :—Held: to effectually te ate 
agreement at the end uf the first year 
the notice should have preceded tha 
time.—SooTT v. NEWFOUNDLAND Gov- 
ea. (1887), 7 Nfid. L. R. 280. 


n. Ten days’ notice — Implied con- 
tract from year to year. TEVENSON 


by terms of agreement. 
ao (1891), 19 S. 


dismissal should expire at the end of 
the yvar.—ZkIGLER ©. MONCKTON 
(1885), 4 N. Z. L. R. 218 (8. C.).—N.Z. 

p. Time for giving notice.J—A 
ronth’s notice may be given at any 
time on the first day of the month & 
such a notice covers the entire month. 
-—TIOPAIZI v. BUKWAYS MUNICIPALITY, 
[1923] App. D. 317.—S8. AF. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (a). 


Qq. Master sole judge of grounds 
#-MORsR ». 
©. R. 10,-— 


Yr, ——.}+—-ALLMAN v. YUKON CON- 
SOLIDATED GoLp Fietps Co, (Y. T.) 
(1908), 8 W. L. R. 378.~—CAN. 

t. Right to dismiss for good cause. 


B2 
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Sect. 2.—Termination: Sub-sect, 11, A. (a), (b), (e) 
& (d) i. & ti.) 

months’ salary, which claim was disputed, on the 
ground that his conduct to pltfs. justified his 
immediate dismissal :—Held: (1) whether his 
conduct justified his immediate dismissal was a 
question of fact, & therefore, not one in respect 
of which an appeal lay; (2) as plitfis. upon such 
dismissal became liable in debt or indebitalus 
assumpsit to pay deft. three months’ salary, his 
claim for such salary was the proper subject of a 
set-off.— East ANGIIAN Rys. Co. v. LYTHGOE 
(1851), 10 C. B. 726; 21. M. & P. 221; Cox, 
M. & H. 880; 20 L. J. C. P. 841; 16 L. T. O.S. 
487; 15 Jur. 400: 138 E. R. 287. 


Annotations :—Gcnerally, Mentd. Cawley v. Furnell (1851), 
12 C. B. 291 ; Cuthbertson v. Parsons (1852), 12 C. B. 304 ; 
Midland Ry. ¢. Bromley (1856), 17 C. B. 372. 





447. .}—Horton v. McMurtry, No. 559, 
post. 

448, ——.]|—SmiTu v. ALLEN, No. 560, post. 

449. ——.|—-BASTER v. LONDON & COUNTY 


PRINTING WoRKsS, No. 563, post. 

450. -|—CLouston & Co., Lrp. v. CorRy, 
No. 509, post. 

451. When engagement & dismissal in writing— 
Question for court.|—When the circumstance of an 
engagement & dismissal] are all proved by written 
documents in evidence, the question becomes one 
for the decision of the ct. & not for the jury.— 
MORGAN v. SAVIN (1867), 16 1. T. 0833 subse- 
quent proceedings, 1611. T. 457. 

452. Onus of proof—On master.|—In an action 
of assumpsit brought by pltf., a servant, for dis- 
missing him during the period for which he was 
hired, the declaration stated that deft. refused to 
permit pltf. to continue in his service during the 
term, & wrongfully dismissed him thcrefrom. 
Plea, that, after the making of the agrecment, & 
before the discharge & dismissal, pltf. conducted 
himself in an improper & disobedient manner, & 
disobeyed deft.’s lawful orders ; without this, that 
deft. wrongfully dismissed & discharged plté. 
without reasonable cause; concluding to the 
country. Issuc thereon :—Held: although the 
plea might be bad on special demurrer, as putting 
In issue an immaterial allegation in the declara- 
tion, yet, as issue had been taken on the plea, 
pitf.’s misconduct, as well as the fact of his dis- 
missal, were in issue, & consequently evidence of 
such misconduct offered at the trial by deft. was 
improperly rejected, & the onus of such proof lay 
on deft.—LUusH v. RUSSELL (1850), 5 Exch. 203 ; 
1L.M. & P. 369; 19 L. J. Ex. 244; 15 L. 7.0.8. 
162; 14 Jur. 435; 155 E.R. 87. 


Annvtations :—Consd. Horton v. McMurtry (1860), 5 H. & N. 
667. Mentd. Coles & Smith v. Lovell (1850), 16 L. T. 
QO. 8. 304; Houle v. Penning (1850), 16 L. T. O. S. 87; 
Smith v. Lovell (1850), 10 C. B. 6; Dalby ov. India & 
London Life - (1854), 15 C. B. 365; General] Steam 
Neca Gar Pe T ADE GD So Bae aaeae 
; 10 ‘: . B. N.S. ; Gs ers’ Co. 
(1861), 3 E. & KE. 72. 


453. Reason for dismissal need not be assigned 
—Power to dismiss at discretion.]—When a power 
Is given to dismiss at discretion any parties from 
office, such discretion may be exercised without 





— WILSON t. SANDERSON-HAROLD Co., 
LTp. (1913), 24 0. W. R. 686; 4 
O. W. N. 1403.—CAN absented 


manager for wrongful dismissal the 
employer showed that the servant 
from work from 


MASTER AND SERVANT, 


assigning any reason or calling upon the parties 
to show cause. 

A relieving officer appointed under Poor Law 
Amendment Act, 1834 (c. 76), was dismissed by 
the Poor Law Comrs. by virtue of their powers 
contained in sect. 48 without assigning any cause 
or calling upon him to answer any charge :—Held : 
such dismissal was lawful.— #2 p. TEATHER (1850), 
1L.M. &P.7; sub nom. R. v. Poor LAW Comrs., 
4 New Mag. Cas. 41; 14L. T. 0.8. 355; 14J.P. 
Jo. 36; sub nom. Re TEATHER & POOR LAW 
Comrs., 19 L. J. M. C. 70. 

Annotation :—Mentd. Everett v. Ryder (1926), 135 L. T. 302. 

Servant of public authorities.|—See PUBLIC 
AUTHORITIES. 

Crown servants.|—See CONSTITUTIONAL LAW, 
Vol. XI., p. 505, Nos. 77-88. 

Poor law officers.|—-See Poor Law. 

Schoolmasters.|—See EpucaTIon, Vol. XIX., 
pp. 585, 603-612, Nos. 176, 294 et seq. 

Naval & military officers.|—See Roya. FORcEs, 

Power of agent to dismiss.) Sce AGENCY, Vol. I., 
p. 306, No. 298. 


(b) Grounds Not Known to Master at Time. 
See Nos. 497-502, post. 


(c) Absence. 

454. Absence when wanted— Sleeping out at 
night—Domestic servant.J—IXoRINSON v. HIND- 
MAN (1800), 3 Esp. 235, N. P. 

455. Short absence—-Where no injury to master 
—Assistant schoolmaster.}] — A_ schoolmaster 
retained pltf. as a teacher of the French language, 
on a yearly engagement, at a certain salary, with 
board & lodging, & dismissed him for absenting 
himself for two days. In an action for salary, 
deft. pleaded that pltf. wrongfully absented himself 
an unreasonable time, to wit, for two days :— 
Held: after verdict for deft., not to be a sufticient 
reason for dismissal, as it showed neither moral 
misconduct nor any injury accruing to deft. from 
the absence of pltf.—FILLIEUL v. ARMSTRONG 
(1837), 7 Ad. & El. 557; 2 Nev. & P. K. B. 406; 
Will. Woll. & Dav. 616; 71. J. Q. B. 7; 1 Jur. 
921; 112 E. R. 580. 

Annotations :-—Refd. Turner v. Mason (1845), 14 M. 


& W. 
112; Pearce v. Foster (1886), 34 W. Rh. 602. Mentd. 
Kast Anglian Rys. v. Lythgoe (1851), 10 C. B. 726. 


456. Absence on account of assumed illness. |— 
BEATTIE v. PARMENTER, No. 561, post. 

457. Absence without reasonable cause. |— LIL- 
LEY v, ELWIN, No. 813, post. 

458. ——-.|—Hicks v. THOMPSON (1857), 28 
L. T. O. S. 255. 

459. Absence without leave.|—- HANLEY v. PEASE 
& PARTNERS, Lrp., No. 830, post. 

460. Burden of proof—To show justification for 
absence—On servant.|;—-THOMAS v. VIVIAN, No. 
249, ante. 


(a) Disobedience of Orders. 
i. In General. 
461. Justifiable ground for dismissal.]—If a 
servant hired for a year refuse to obcy his master’s 





duty is suflicient to justify his dis- 
missal the ct. will consider the circum: 
stances of each case.—BROWN  v. 


a. —— Although condition as to 
notice in  agrcement.}-—-BUXTON 1, 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (©). 


b. Absence with leave— Onus of 
proof.}—In an action by a grocery 


self 

June 26 to July 15. This was held 
to amourt to misconduct justifying 
dismissa) unless the servant satistled 
the burden, which was on him, of 
vustablishing leave of absence.— LUCKING 
v. THOMAS (Sask.) (1913), 3 W. W. R. 
686; 12 Sask. L. . 407.—CAN. 


6. Question of fact.j}—In deciding 
whether au employee’s absence from 


SESSELL, [1908] T. S. 1137.—S. AF. 
PART IV. SECT. 2, SUB-SECT. 11.— 
A. (d) i. 


4611. Justifiable ground for dia- 
missal.}—If a servant commit a ean 
of duty the master may be justifi 
in dismissing him without notice, even 
though the act of the servant be 


Part IV.—DvuRATION AND TERMINATION OF CONTRACT. 


orders, the master is justified in dismissing him 
before the end of the year, & the servant cannot 
recover any wages.—SPAIN v. ARNOTT (1817), 
2 Stark. 256, N. P. 

Annotations :-—Apld. Turner v. Mason (1845), 2 Dow. & 


L. 

898. Consd. Re Iubel Bronze & Metal Co. & Vos, (1918) 

ae ac dls. Refd. Harmer v. Cornelius (1858), 5 C. 3. 
e e De 





rig -.|—CALLO v. BROUNCKER, No. 833, 
post. 
463. .|—Assumpsit for the wrongful dis- 








missal of a domestic scrvant, without a month’s 
notice or payment of a month’s wages. Plea, 
that pltf. requested deft. to give her leave to absent 
herself from his service during the night, & that 
he refused such leave, & forbade her from so 
absenting herself & that against his will she never- 
theless absented herself for the night, & until the 
following day, whereupon he discharged her. 
Replication, that when pltf. requested deft. to 
give her leave to absent herself from his service, 
her mothcr had been seized with sudden & violent 
sickness, & was in imminent danger of death, & 
belicving herself likely to die, requested pltf. to 
visit her to see her before her death, whereupon 
pltf. requested deft. to give her leave to absent 
herself for that purpose, she not being like thereby 
to cause any injury or hindrance to his domestic 
affairs & not intending to be thereby guilty of uny 
improper omission or unreasonable delay of her 
duties; & because deft. wrongfully & unjustly 
forbade her from so absenting herself for the pur- 
pose of visiting her mother, etc., she left his house 
& service, & absented herself for that purpose for 
the time mentioned in the plea, the same being a 
reasonable time in that behalf, & she not causing 
thereby any hindrance to his domestic affairs, nor 
being thereby guilty of any improper omission or 
unreasonable delay of her duties, as she lawfully 
might, etc. :— Held: (1) on demurrer the plea 
was good, as showing a dismissal for disobedience 
to a lawful order of the master, & the replication 
was bad, as showing no sulficient excuse for such 
disobedience. 

(2) There may undoubtedly be cases justifying 
a wilful disobedience of such an order 3; as when the 
servant apprehends danger to her life, or violence 
to her person, from the master ; or where from an 
infectious disorder raging in the house, she must 
go out for the preservation of her life. But the 
general rule is obedience, & wilful disobedience is a 
sufficient ground for dismissal (ALDERSON, B.). 

(3) The contract bctween the master & a 
domestic servant is a contract to serve for a year, 
the service to be determined by a month’s warning 
or by payment of w month’s wages (PankE, B.).— 
TURNER v. MASON (1845), 14 M. & W. 112; 2 
Dow. & L. 898; 14 L. J. Ex. 311; 5L. T. O.S. 
97; 153 EK. . 411. 
«lnnotations :—Aar to (1) Refd. Thompson v. British Berna 


Motor Lorrics (1917), 33 'T. L. It. 187. Generally, Ref 
Brittain v. L. & N. W. Ry. (1857), 21 J. P. Jo. Gu. 


oe 











innocent.—KkKLMAR v. SOUDEN (1902), 
28. N. S. W. 343 ; 19 N.S. W.W.N. 461 iv. 
235.— AUS. 

461 ii. -}—Tcld : resp. was guilty 
of misconduct in that he wilfully 
disobeyed the reasonable orders given 
by the co., & the co. was justified in 
dismissing the resp.—CoLuik COAL Co. 
mourn (1919), 21 W. A. L. R. 75.— 








461 iii. ——.}—A servant who has | 461 Vv. 
been guilty of deliberate disobedience | justified in 
to lawful orders may be harged ; 
& in such @ case it was not neccessary 
to prove that a loss resulted from the 
disobedience.—YOUNGASH  v¥. 


SAs- 
KATCHEWAN ENGINE Co. (1911), 16,| farm.—WILSON v. 


W.L. R. 268; 4 Sask. L. R. 63-——-CAN. 
---A single deliberate 
act of disobedience of a particular 
order given in a particular matter, in 
such manner as to indicate an intention 
to defy the authority of the master, 
warrants the instant dismissal of a 
servant.—CONNELL v. GISBOKNE TIMES 
(0 Lp. (1909), 28 N. Z L. RR. 299.— 


Wild: a master was 
dismissing a farm servant 
for refusing obedience to a reasonable 
order, although not strictly relating 
to the description of labour in which 
he was generally employed on the 
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464. ——.]—Harris v. Cottey (1846), 7 L. T. 
O. S. 89, 188. 

465. ——.]—LILLEY v. ELWIN, No. 813, post. 

Justifiable grounds for disobedience.]—Sce 
Sect. 2, sub-sect. 11, A. (d) iv., post. 


ii. What Amounts to Disobedience. 

466. Question for jury.]|— Priméad facie, the 
construction of written documents is for the 
judge; but, where it is shown by extrinsic evi- 
dence that the terms are ambiguous, evidence is 
admissible to explain the ambiguity; & then it 
is for the jury to say in which sense the ambiguous 
expressions were used. A. was engaged by B. as 
clerk, under a contract for hiring for two years, 
to conduct the business of a shipping agent at 
Southampton. In the course of such employ, 
it was the duty of A. to pay freight, dock-dues, etc., 
to meet which B. remitted the necessary funds. 
A. wrote to B. for a remittance of £140 inclosing 
an account of the purposes for which it was 
required, one of them being the payment of £30 
for salary due to himself. Ten days afterwards, 
B. sent A. £100 inclosed in a letter directing him 
to apply the money for business purposes; A. 
having appropriated £30 of the money in satis- 
faction of his salary, B. discharged him. In 
assumpsit by A. against LB. for breach of the con- 
tract of hiring, 4. pleaded a plea justifying the 
discharge of A. on the ground of his having wrong: 
fully & improperly misappropriated the money 
remitted, & wrongfully & improperly disobeyed 
B.’s orders to apply the money to business pur- 
poses. The judge left it to the jury to say whether 
plaintiff had been guilty of any wrongful & 
improper misappropriation of the moneys entrusted 
to him by deft., or of any wrongful or improper 
disobedience of orders :—Held: (1) this was a 
proper direction; & the judge was not bound to 
tell the jury that it was not necessary, to justify 
the dismissal of pltf., that he should have been 
guilty of any moral delinquency ; (2) in awarding 
a sum equal to twelve months’ salary, pltf. having 
becn discharged after about one quarter’s ser- 
vice, the jury had not given excessive damages.— 
SmiTtH v. THOMPSON (1849), 8 C. B. 44; 18 L. J. 
C. P. 3143; 137 HE. It. 424. 

Annotations :—As to (1) Refd. Horton v. McMurtry (1860), 

5 1f. & N. 667. <Aasto (2) Consd. Addis 1. Gramophone Co., 

[1909] A. C. 488. Generally, Mentd. Stucley v. Baily 


(1862), 1 H. & ©. 405; Bank of New Zealand v. Simpson, 
[1900] A. C. 182. 


467. .]—Pltf. who was known to be acting 
in the capacity of a lace-buyer, was engaged by 
deft., a lace-dealer, under the following memo- 
randum :—M. agrees to engage P. for the term of 
three years from Monday, Aug. 15, 1859, at the 
yearly salary of £500, payable monthly. P. to 
give the whole of his services, & to be advised & 
guided by M. if necessary. In an action by P. 
against M. for a wrongful dismissal pending the 
term on the alleged ground of disobedience of 








——— = 








~ 


Dunl. (Ct. of Sess.) 1256; 16 Se. Jur. 
549.—SCOT. 

461 vi. -}—-Tlhe dismissal of a 
servant is justified by refusal to disobey 
lawful orders.—~Rx1D v. Scorr, THOM: 








466 i. Question for jury. .-Siev v. 
WILLSALLEN (1897), 18 N. S. W. L. R. 
341: 14 N.S. W. W.N. 54.—AUS, 


466 il. ——-.] — BEWELL v. WHEAT 
Crry Friour Co. (Man.) (1908), 8 


Suuson (1844), 6 | W. L. R. 273.—CAN. 
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Sect. 2.—Termination: Sub-sect. 11, A. (d) ii., tit. 
& iv., & (e).] 

lawful orders :—Held: evidence was admissible 

to show the capacity in which pltf. was engaged, 

viz. as ‘‘lace-buyer’’; & it was properly left to 

the jury to say whether or not the orders which he 

was alleged to have disobeyed were such as a 

sadist in that position was hound to obey.— 
CE v. MouaT (1862), 11 OC. B. N. 8. 508; 142 

BH. R. 895. 

Annotation :-—Mentd. Krell v. Honry, [1903] 2 K. B. 740. 


468. Must be wilful disobedience.|—-CALLO v. 
BROUNCKER, No. 533, post. 


469. ——- Of _lawful order.]—— TURNER v. 
Mason, No. 463, ante. 

470. —— -——.|—YRicE v. Movat, No. 467, 
ante. 


471. Refusal to go to employer — Railway 
engineer.|— Pltf., a civil engineer, was employed 
by deft., a railway contractor, as resident engineer 
on one of deft.’s railways, at a salary, subject to 
three months’ notice on either side. Pltf. alleged 
that it was understood between them that he 
should be at liberty to occupy his time in other 
business besides that of deft., but this was denied 
by deft. Pltf. came up to London twice at request 
of deft. on business between them, & on each 
occasion deft. paid pltf. his travelling expenses 
just before he set off to return. Deft. telegraphed 
& wrote to pltf. to come up a third time, when 
Pp answered first by telegraph that t .e message 

ad come too late for him to go on the day deft. 
required him, then by letter, ‘‘ I am sorry that at 
present I cannot comply with your wishes as I am 
too much engaged in preparing for the action I 
have brcught against the railway co. At the latter 
end of the week I shall have pleasure in attending 
your wishes.” Deft. in answer, after alluding to 
this telegram & letter, wrote, ‘I have therefore 
to request you to take notice that your engage- 
ment with me terminated on the above-named 
Aug. 2, the date of pltf.’s letter, & that I shall not 
consider any salary due to you under our agree- 
ment beyond that date.” In reply, pltf. wrote, 
“* Had you sent me the necessary funds to carry out 
your instructions, I should at once have attended 
to them,.’”’ In an action for wrongful dismissal, 
& work & materials, to which deft. pleaded a 
justification & an _ inspectorship-deed :—Held: 
this was a wilful & inexcusable disobedience on the 
part of pltf. of deft.’s lawful order.—MonrGAN v. 
SAVIN (1867), 16 1.. T. 457. 

472. Breach of rules- -Assistant schoolmaster.]— 
HALLWARD v. SNELL (1886), 2 T. L. R. 836, 

473. -—— Rules of colliery.) -—Coal Mines 
Regulation Act, 1887 (c. 58), 5. 12, does not pre- 
clude an owner from dismissing a collier, who, 
contr to express instructions, continues to 
send up an undue proportion of dust.—CHELL v. 
ach & BoarpMan (1896), 12 T. L. I. 408, 

rua to work.]-- See Sub-sect. 11, A. (d) iii., 
post, 


ow ee ci aia Semis maz 
ad _- ee we 


4691. Must be wilful disobedience— 
Of lawful order.}—Wilful disobedience 
by an omployee of a lawful order of 
his employer is not a ground for dis- 
inissal unless the disobedience is of such 


Soa ST 


474i. Justifiable 
missal, }}— 


A. (da) 


MASTER AND SERVANT. 


iii. Refusal to Work. 


474, Justifiable ground for dismissal.] — Pltf., 
a seaman, declared against a shipowner on an 
agreement, under 5 & 6 Will. 4, c. 18, ss. 2, 3, 
to employ pitf. as carpenter’s mate of a vessel 
during a south sea voyage, & to pay him, by way 
of wages, on discharge & sale of the cargo, a stated 
proportion of the net proceeds: breach, that 
deft. wrongfully discharged pltf. before the end 
of the voyage, whereby his wages were lost. Plea: 
that it was by the agreement stipulated that pltf. 
should not cause disobedience of orders or mutiny 
on board the ship, & that the wages should not 
be duc unless pltf. should have well & truly per- 
formed the voyage according to the agreement : 
that, during the voyage, the master died, where- 
upon S., the first mate, became & was & exercised 
the dutics of master till the completion of the 
voyage; & that pltf., afterwards & during the 
voyage, refused to perform his duty as carpenter’s 
mate, though commanded by S. so to do, & 
mutinously refused to proceed on the voyage, & 
tried to excite mutiny & disobedience ; wherefore 
deft. discharged pltf. eplication, that, although 
S. became & was & exercised the duties as master 
on board the chip in manner, etc., nevertheless, 
etc., de injuria sua absque residuo causa. Issue 
thereon. On the trial it appeared that S. was a 
foreigner, disqualified to command the vessel 
by 3 & 4 Will. 4, c. 54,8. 16: that S. after taking 
the command, required the crew to sign a fresh 
agreement with himself: & that pltf. & others 
refused, & refused also to do duty on board the 
ship unless in taking her to an English port :— 
Held: pltf., having admitted, by his replication, 
that S. was master, could not, under such allega- 
tion de injuria, etc., offer evidence of his dis- 
qualification ; & the refusal to navigate the ship 
unless to an English port was mutiny against the 
master de facto, & bore out the justification.— 
RENNO v. BENNETY (1842), 3 Q. B. 768; 3 Gal. 
& Dav. 54; 12 L.J.Q. B.17; 6 Jur. 992; 114 
ki. RR. 702. 

475. -.|— The messman of a regiment 
having once distinctly refused to serve up dinner 
until threatened with arrest :—Held: rightly 
dismissed, although it was in a moment of irrita- 
tion, & next day followed by an apology. The 
mess committee having been changed, & the dis- 
missal being by the new committee, semble, the 
action was not maintainable.-—CHURCHWARD v. 
CHAMBERS (1860), 2 I". & I’. 229, N. P. 

476. .}| — BEALE v. GREAT WESTERN Ry. 
Co. (1901), 17 T. L. lt. 450, D. C. 

477. ——.|— PARKIN v. SOUTH HETTON COAL 
Co., No. 667, post. 

478. Husband & wife hired together — Refusal 
by wife— Whether justification for dismissal of 
both.|—In an action of assumpsit for wrongfully 
discharging pltf. & his wife from the service of 
deft., into which they had entered as dyers, deft. 
pleaded in justification that the wife of pltf. 
obstinately refused to work for deft. in the capacity 
agreed on :—Held: bad on general demurrer.— 
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dismissal.—-LAKEMAN 0. GOODRIDGUL 
rtf (1857), 4 Nfld. L. R. 181.—NFLD. 
7 z 474 iii, ——.]—COETZEE »v. ARGUS 
ground for dis- | Printing & PUBLISUING Co., [1914] 
C. P. D. 749.—S8. AF. 





a nature that it amounts to a renunei (1906), 8 Ww wr R ie AUS = 
: Reape »o W. » T. 178. : 474 iv. .}-It is not every act of 
DE oe eee to apanre, MAISON | 474 yj} 14 is a roagonablo | insubordination or disobedience that 


DE LUXE, Lip. (1924), 35 G. L. BR. 
143; [1925] V. L. R. 147 AUS~ = 


d. Sending Solicilor’s lelter to em- 
ployer. —~ CLARK v. CAPP (1905), 5 
O. W. 174; 90. L. R. 192.—CAN., his rofusal 


request to ask a fishery servant who is 
shipped “ as a hand in a boat, or any- 
thing olse in his power for the good of 
the voyago,” to go as a hand in a boat 
with provisions to the scene of a wreck ; 

to obey will just 


will justify the summary dismissal] by 
an employer of his servant. There 
must bo a doliberate & serious refusal 
to obey an order.—-MOONIAN v. BAL= 
MORAL HOTEL (1925), 46 N. L. R. 215. 
ify his «8. AF ® 
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oe v. Bourra (1839), 7 Dowl. 348; 3 Jur. 


iv. Justifiable Grounds for Disobedience. 

479. Apprehension of personal danger.] — The 
servant is not bound to risk his safety in the 
service of his master, & may, if he thinks fit, 
decline any service in which he reasonably appre- 
hends injury to himself (LORD ABINGER, C.B.).— 
PRIESTLEY v. FowuEr (1837), 3M. & W.1; Murp. 


Soa, 305; 71L. J. Bx. 42; 1 Jur. 987 ; 150 B. R. 
Annotations :—Consd. W: Wiggott F ; 2 
Woodley v. Met. Dist. Ry. (1377), i" Ne tey D Se Bata: 
Brown v. Mallett (1848), i a H 599; Hutchinson v. 
York, Newcastle & B (1850), 5 Exch. 343 ; 


Berwick 
igmore % eae (1860), 5 Week’ our v. Mad 

(1861), 1 O.S. 387: Gouak teed (854), 9 de zB. 
Konthoote Stanley (1856), 1 H. 247; Dynen 
eg ge (1857), 26 L. J. Ex. 2 i. Booth v. Manchester 
Gorpn, (1857), $6 L. J. Ex. 132; Bartonshill Coal Co 
McGuire (1858), 31 L. T. O. S. 258; Bartonshill Coal ee 
v. Reid (1858), 31 L. T. O. 8. 255; Vose v. L. & Y. Ry. 
(1858), 2 H. & N. 728: Mollors v. Phaw 1 (1861), 1B. &38. 
ey ¥. Baxendale e thoth H. 445; Searle 
(2861), 11C. B. N.S. 429; "Claes Holmes 
eet Waller v. 8. K. Ry. (1863), 2H. & C. 
.& 8. C. Ry., Gallagher v. Piper 

S. "669 ; Morgan v. Vale of Neath Ny. 
144; "Tunney v. Mid. Ry. 1866), 
Hoocy ». Dubl 1870), 
> Fowlor v. Lock (18 ,"p, 272; 
. Ry. (1875), 33 L. I’. 431 ; Lovell v. Howell 
D. 161; Rourke ®. Wiis — Colliery 
1 C. P. D. 556; Swainson v. (1898), 
Gibbs o. G. 'W. ade (iss), iL oft 22; 
y, Wilson (1883), 5 Q. B. 524; Griffiths 

v. London & St. Katharine Dovke Co. «sp ‘ 13 7 ore 
» o71; Headey Pinkney 


59; Thomas v. Suet tecoalne (1887), 1 
a neon te Lindsay, [1891] A. C 

8.3. ny [1892? 1 Q. B. 58; Marley ¢t. Osborn (1894), 10 
da 8 Groves ¥. Wimborno, [1898] 2 Q. B. 402; 
Tosca West Ham Union Grdns., heh K. B. 638 $ 
Young v. Hoffmann Manufacturing ‘Co., ie 2K. B. 


645 coon yt yeah wait Jones, 1910) A Goat cee 
(1920), 36 T LR easmer My Picktords 


’N. 
Rn. 
is 


R. 818. Menta.’ Metcalfe v. Hetherington 
855), 11 Exch. 257 ; is nd e Ross, The Julia (1860), 
14 Moo. P. C. 0. 21 v. Turnloy (1862), 3B. & 8. 

66; Griftithe o. Dadiee (i882 2) 6 9. B.D. 357; The Petrel, 
(1893) P . 320; Watkins v. Naval Colliery Co. 44°33) ad 


321 ; 
523; Baker Cole v. De Trattord (Ni (Yo. ay 4 nee 
481, —— .j—WiceErr v. Fox, No. 86, ante. 
482. Infectious disease in master’s house. — 
TURNER v. MASON, No. 463, ante. 


Right of servant to determine contract of service.] 
—See Sub-sect. 12, post. 


(e) Illness. 

483. Whether justification for dismissal—Tem- 
porary illness.|—Pltf., by agreement in writing, 
agreed to serve deft. for the term of ten years in 
the capacity of a brewer: in consideration of the 
premises, & ‘‘ of the due, full & complete service ” 
of pitf. “‘as aforesaid,’’ deft. agreed to pay pitt. 
£20 on execution of tho agreement, to furnish him 
with a house & coals “ during the whole of the 
said term of ten years,’”’ & to pay him “ the weekly 
sum of £2 10s. during the said term of ten years,”’ 
Pltf. entered into deft.’s service under the agree- 
ment. Some years afterwards, pltf. fell ill, & was 
unable to attend personally to business ; but during 
that time he instructed deft., at deft.’s request, : 





in the art of brewing. Deft. refused to pay pltf. 
his wages for the period during which he had been 


PART Iv. aay a ria 11.— 


f. Refusal to do work outside scope 
of employment.}—Co 
Rocns (1888), 7 Nfid. 
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ill, but retained him in the service; &, after he 
was able to attend again personally to business, 

paid him as before under the agreement. ‘To an 
action by pltf. to recover wages for the period 
during which he had been ill, deft. pleaded that 
pltf. was not, during any part of the time for 
which such wages were claimed, ready & willing 
or able to render, & did not in fact during any part 
of such time render, the agreed or any service :— 
Held: the averment that pltf. was not ready & 
willing, etc., was not supported by his physical 
inability, for a time only, & not through his own 
default, to attend personally to the business: & 
the contract not having been rescinded, deft. was 
not entitled to suspend the weekly payments 
during that time; & pltf. was therefore entitled 
to a verdict. 

If pltf., from unskilfulness, had been wholly in- 
competent to brew, or by the visitation of God 
he had become from paralysis or any other bodily 
illness permanently incompetent to act in the 
capacity of brewer for deft., we think that deft. 
might have determined the contract. He could 
not be considered incompetent by illness of a 
temporary nature; but if he had been struck 
with disease so that he could never be expected to 
return to his work, we think deft. ought to have 
dismissed him & employed another brewer in his 
stead (LORD CAMPBELL, C.J.).—CUCKSON vw. 
STONES (1858), 1 Wi. & BH. 248; 28 L. J. Q. B. 25; 
32 L. T. O. 8S. 242; 5 Jur. N.S. 337; 7 W. R. 184 ; 
120 HE. R. 902. 

Annclations :—Apld. K—— v. Raschon ‘ae 78), 38 L. 
Warren v. Whittingham (1902), L. ht. 508, 
pista. Niblett v. Mid. aye. (1906), 23 t,o cc 240. 

Storey v. Fulham Steel Works Co. (190 7), 23 T. L. R. 306. 

Apld. Warburton v. Co-op. Wholesale Soc., [1917] 1 K. B. 

663. Refd. Loates ». Maple (1903), 88 L. 'T. 288; Nord- 

man v. Rayner & Sturges (1916), 33 'T. L. R. 87; Price 

v. Guest, Keen & Nott letolds, [1917] 1K. B. ae Brown- 

ing v. Crumlin Valley Collierfes, (1926) 1K. B 522, 

484, ——.] — A. enters the service of BL. 
& is ill & cannot perform his work. No action 
will lie against him; but B. may hire a fresh 
servant & not wait his recovery, & if his illness 
would put an end, in a business sense, to their 
business engagement & would frustrate the object 
of that engagement: a short illness would not 
suffice, if consistent with the object they had in 
view (BRAMWELL, JB.)—JAcKSON v. UNION 
MARINE INSURANCE Co. (1874), L. It. 10 C. P. 125; 
44L.J.C. P. 27; 31 L. T. 789; 23 W. lt. 169; 
2 Asp. M. L. C. 435, Hx. Ch. 


Annotations le. Storey v. Fulham Stecl Works Co. 
a 247. L. RK. 89. Refd. Poussard v. Spiers (1876), 
D. 110, Mentd. De Wolf »v. 1 Bank & 

ree ae oo. f187 4) Ue L. a 9 





Archange 

Q. BK. 451; Hudson 2 Reha (1874), 
King v. Parkor (1876), 34 L. T. 887; 
Dabt v. Nelso on TS ckIe ueet) f . Cas. 3 
S.S. Co. v. Bischoff (1882), 7 App. Cas. 670; Bush v. 
Whitehaven ‘Town & Harbour Trustces (1888) P. 
302 ; ‘The Alps (isd8) P. 109 ; He Jamieson & Newcastle 
Ss Poa Assocn., [1895] 2 Q. ne 00; 
ieadde, - Srries a Mersey Marine Insce. (18 96), 
75 L. T. 155; Carlton 8.S. Co. v. Castle Mail Packets Co. 
er abe 8 : T. 661; Wolr v. are No. 2) (1898), 3 Com. 
ff Nickell & Knight v. Ashton, Kidri 6 (1900), 
69 L. "Q. B. 640; ae Martin v ull Under- 
end "Assocn., {1900} 2 Q. B. "402: Maneiecton Liners 
v. British & Foreign Marine Insce. (1901), 18 T. L. R. 183 ; 
poe oe Stean: Boat Co. v. Hutton (1903) 2 K. B. 683 ; 
enry, [1903] 2K. B. 740; Re Carver & Sassoon 
Wd ee "17 Com. Cas. 59; D aaford Cia Anon. Maritima 
nion (1911), 104 L. 7. 811; Embiricos v. Koid, [1914] 


undertaken to perform.-—OATEN wv. 


OOK . Caer & | Bentwitcn & LICHTENSTEIN, [1903] 


; Taster in not uctiged i afsmising ¢. -——.]—Morrar _v. Bootsy | PART IV. SECT. 2, SUB-SECT. 11. 
do certain work if tho state of the asia), 1 11 R. (Ct. of Sosy.) 501; 21 A. (8). 

servant’s health is such that he is not 342.—SCOT. mea Whether justification ne for dis- 

fit to do the work.—-MIcH v. STROO- h. ——.}—A servant may rightly ans CHEM tllnes. NSON 

BANTS (Sask.), (1919) 8 aw W. R. 46. refuse to do work which does not come ay DOW ( hae 12 R. (Gt. fof Sess.) 

-——CAN. within the scope of the duties he has | 1103; 22 Sc. L. Kt. 741.—SCOT. 
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Sect. Ze Sub-sect. 11, A. (e), (f) & 
g) 2. 


K. B, 45; Porter v. Tottenham U. C., [1915] 1 K. B. 
76; Smith, Coney & Barrett v. Becker, Gray (1915), 
12L.1.914'; Horlock v. Beal, (1916) 1 A.C.486; Leiston 
as Co. v. Loiston-cum-Sizewell U. C., [1916] 2 K. B. 428 ; 
Millar v. Taylor, [1916] 1 K. B. 402; Tamplin S8.S. Co. 
vw. Anglo-Mexican Petroleum Products Co., [1916] 2 A. C. 
397; Heilgers ». Cambrian Steam Navigation Co. (1917), 
33 T. L. R. 348: Invorkip §.8. Co. v. Bunge, 1917) 2 
K. B. 193; Scottish Navigation Co. v. Souter, Admiralty 
Shipping Co. v. Weidner, Hopkins, (1917] 1 K. B. 222; 
Blackburn Bobbin Co. v. Allen, [1918] 2 K. B. 467; 
Countess of Warwick S.S. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. »v. Emlyn Jonos & Williams, [1918] 
1 K. B. 872; Metropolitan Water Board v. Dick, Kerr, 
Het A.C. 119; Naylor, Benzon v. Krainische lndustric- 
Genollschaft, [1918] 1K. B. 331; Akt. Olivebank ». Dansk 
Svovisyre Fabrik, [1919] 2 K. B. 162; Bank Line ve. 
Capel, [1919] A. C. 435; Comptoir Commercial Anversol» 
©. Power, [1920] 1 K. B. 868; Larrinaga ¢. Soc. Franco- 
Amcricaine des Phosphates de Medulla (1923), 92 L. J. 
‘ rita Hirjl Mulji v. Cheong Yuo 8.8. Co., [1926) 


485. Permanent incapacity.] —CucksoNn 
v. STONES, No. 483, ante. 

486. —-—— Illness frustrating object of engage- 
ment.|—-JACKSON v. UNION MARINE INSURANCE 
Co., No. 484, ante. 

Whether contract dissolved.;—See CoNTRACT, 
Vol. XII., pp. 377, 878, Nos. 3115-3124. 

Insanity of servant.|—Sce Sub-scct. 4, anie. 





Qricaves 





(f) Incompetency. 


487. Justiable ground for dismissal.]|—When 
a skilled labourer, artisan, or artist is employed, 
there is on his part an implied warranty that he is 
Oe reasonably competent to the task he under- 

es. 

Misconduct in a servant is... a justification 
of a discharge. The failure to afford the requisite 
skill which had been expressly or impliedly 
promised, is a breach of legal duty, & therefore 
misconduct (WILLES, J.).— JI ARMER v. CORNELIUS 
(1858), 5 C. B. N.S. 236; 28 L. J.C. P. 853 82 
L.'T. O. 8S. 62; 22 5.12.724; 4Jur.N.8.1110; 6 
W.N. 749; 141 E.R. 94. 

Annotations :-—Refd. Cuckson eo. Stones (1858), 1 1. & EK. 


re Mentd. Andrewes v. Garstin (1261), 10 C. B. N.S. 

488. ——.]—Cuckson v. STONES, No. 483, 
ante. 

489. —— .|—SEARLE v. Ripiey, No. 68], post. 





——-.]— See, further, AGENCY, Vol. I., pp. 543, 
692, Nos. 1964, 3011. 

490. Not temporary inefficiency — Unless going 
to root of contract.|.—HarLEY v. HENDERSON 
(1884), Times, Feb. 18, 19. 











491. Genuine dissatisfaction of employer— 
485 i. Dermeani nt tnceapacity.}—-- 1907), 27 G. a § 
Where u« contract for crevice oravided ; 3 CANS pi 


that it could be terminated by either 
party giving the other a imouth’s 





stances 


MASTER AND SERVANT. 


Though no good grounds—Contract to serve to em- 
ployer’s satisfaction.|-By an agreement in writing 
defts. engaged pltf. as shop superintendent. 
The agreement provided that the engagement 
should be for ane year, subject to pltf.’s carrying 
out his duties to the satisfaction of the directors. 
Before the expiration of the year defts. dismissed 
pltf. on the ground that he had not carried out his 
duties satisfactorily. In an action brought by 
pltf. to recover damages for wrongful dismissal 
the jury found that defts. were genuinely dis- 
satisfied with pltf.’s discharge of his duties; but 
that they had no good grounds for such dissatis- 
faction. The county ct. judge entered judgment 
for defts.:—Held: upon the findings of the jury 
judgment was properly entered for defts., inasmuch 
as genuine dissatisfaction was sufficient to entitle 
them to terminate the agreement, & their reasons 
for such dissatisfaction were immaterial.—DIGGLE 
v. OGSTON Motor Co. (1915), 84 L. J. K. B. 2165 ; 
112 L. 'T. 1029, D. C. 


(g) Misconduct. 
i. In General. 


492. Justifiable ground for dismissal.] — BEE- 
STON v. COLLYER, No. 277, ante. 

493. ———.]|— WISE v. WILSON, No. 542, post. 

494. .|— Harmer v. CORNELIUS, No. 
487, ante. 

495. ———.|—By an agreement in writing deft. 
engaged pltf., who was of full age, as an improver 
to the trade of watch repairing, & undcrtook to 
teach pltf. or cause him to be taught for two years. 
PItf. paid a premium & was paid a weekly wage & 
undertook to employ himself industriously & to 
the best of his abilities. The agreement also 
provided that pltf. should work the weekly 
standard hours, & that any short time occasioned 
by pltf. either by sickness or any other cause 
should be deducted from his weekly wage in pro- 
portion to the loss of time, & that any overtime 
worked should be paid for in the same ratio. 
Pitf. having been dismissed for gross misconduct 
during the currency of the agreement, sued deft. 
for damages for breach of contract :—Held: on 
the construction of the agreement, it was not a 
contract of apprenticeship, & deft. was entitled to 
dismiss pltf.—_-JAMES v. KRAUTH (1910), 26 T. L. R. 
240, D.C, 





496. —~—.|—-te RUBEL BRONZE & METAL Co. 
& Vos, No. 782, post. 
497. Whether knowledge of master 





essential.|—RIDGWAY v. LUNGERFORD MARKET 
Co., No. 510, post. 


- tan ene 





ee ae 


239; OSS. CR. | SILN SW. 3085 42 N, Ss. W. WN. 


487 iv. -}~--TTeld : 
of the case 


the circum- 
justified the 


notice therefor or by the employer 
paying ur the omplovee forfeiting a 
month’s wagor :—Held : illness of the 
omployee by which he is permanently 
povet nc ce from__ performing _ his 
service would itself terminate the 
contract.—J)ARTMOUTII FERRY CoM- 


MISSION v¥. MAR . 
366 — CAN. KS (1904), 34S. GC. Rt. 


PART IV. SECT. 2, SUB-SECT, 11.— 
A. (f). 


487i. Justifiable ground for dis- 
missal.J—A servant hiring for the 
erformance of specified duit ies 

plicdly warrants that he is possessed. 
of tho requisite skill, & if he have it 
not he may be dismissed.—-FrExyRon 
ar 7 KEEFE (1884), 2 Man. L. 2. 40.— 


487 ii, ——.]—Pansons». 
(1900), 1K. L. R. 176. CAN. 


487 iii, ——.)—ALLcRorr v. ADaMs 


discharge, the employment being an 
important one & tho result of the same 
being a heavy financial loss due chiefly 
to the incompetonce of pltf.—Basn- 
FORTIL 0. PROVINCIAL STEEL Co., LTD. 
(1913), 24 O. W. BR. 334; 40. W.N 
1019; 10 D. L. RK. 187.—CAN. 

487 v. .] — Unskilfulness in a 
ser'vant is no ground for dismissal unless 
it amounts to absolute incompetence. 
—WILLIAMS v. GREAT EASTERN HOTEL 
a Cor. 76; 2 Hyde, 166.— 


4911. Genuine dissatisfaction _ of 
employer—Though no g grou 
Contract to serve to is sa satis- 
faction.}—Pitf. was appointed by deft. 
co. ‘* subject to satisfactory service ”’ : 
Teld: in an action for damages for 
wrongful dismissal, the question or the 
jury was whether defts.’ dissatisf: 





action 
was honestly entertained.—CONNOLLY 
v. THE LaBorR Daly, LTD. (1925), 25 


‘ PART IV. SECT. 2, SUB-SECT. 11.— 


A. (g) i. 


497i. Justifiable ground for dis- 
missul—Whether knowledye of master 
esseia.}—ljmproper acts of a servant 
previous to his dismissal, but. unknown 
wt tho time of dismissal, justify the 
dismissal, though occurring long Lefore. 
—GOBY v. GORDON LRONSIDES & FARES 
Co. (1910), 15 W. L. R. 258.—CAN. 


497 ii. ——- »/—A master cannot 
plead, in justification of the summary 
dismissal of his scrvant, a cause the 
oxistonco of which was unknown to 
him at the time of such dismissal.— 
VEBARSEE v. JOUGUET (1874), 6 N. W. 
130.—IND. 

497 iii. -}—JIn an action for 
damages for wrongful dismissa] a plea 
of justification cun be supported on 
facts which were in existence at the 
time of the dismissal, but which were 
only asccrtained subsequently by the 
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498. —— -——.]—Cussons v. SKINNER, No. 
505, post. 

499. ——-—__.]__(1) A knowledge of a servant’s 
misconduct is not essential to justify his dis- 
missal. 

(2) Wherever pltf. has anything to prove, either 
to obtain a verdict or to ascertain the amount of 
damages, he has the right to begin, although in 
form the affirmative of the issues be upon deft.— 
MERCER v. WHALL (1845), 5 Q. B. 447; 1 New 
Pract. Cas. 246; 14 L. J. Q. B. 267; 51. T. O. S. 
304; 9 Jur. 576; 114 E. BR. 1318. 

Annotations :—<As to (1) Refd. Lomax v. Arding (1855)s 
10 Kixch. 734; Philps v. Clift (1859), 28 L. J. Ex. 153; 
Raymond v. Minton (1866), L. R. 1 Exch. 244. As to 
(2) Refd. Cannam v. Farmer (1849), 3 Exch. 698. 
500. }—(1) If an employer dis- 

charge his servant, & at the time of the discharge 

a good cause of discharge in fact exists, the 

employer is justified in discharging the servant, 

although at the time of the discharge the employer 

did not know of that cause. 

(2) If. a traveller receive part of a bill due to 
his employer in cash, & set off the residue against 
a debt due from himself to the debtor, & after- 
wards render to his employer an account of the 
cash, but omit to mention the set-off. Semble: 
this would not be a good ground of discharge unless 
it were donc fraudulently & wilfully. —WILLETs 
v. GREEN (1850), 3 Car. & Kir. 59. 

501. —-—- -—--—.]—_Srorswoop v. Barrow, No. 
530, post. 

502. ——-.1—The promoter of pltf. co. 
agreed with deft, that he should be employed as 
managing director of the intended co. for five 
years at a yearly salary. By the arts. of assocn. it 
was provided that deft. should be managing 
director for five years at the yearly salary 
mentioned in the agreement, payable quarterly. 
Afterwards the co. by a written instrument adopted 
the agreement between the promoter & deft. 
Deft., on behalf of the co., contracted for the con- 
struction of certain fishing smacks, & unknown 
to the co., took a commission from the ship- 
builders on the contract. Several months after- 
wards pltf. co. at an extraordinary meeting passed 
a resolution dismissing deft. from his office on the 
ground of other alleged acts of misconduct, which 
they were not able to substantiate in the action : 
being at that time ignorant of his receipt of the 
commission from the shipbuilders. Deft. was a 
shareholder in an ice co. & a fish carrying co., 
which paid, in addition to the ordinary dividends, 
bonuses to shareholders who were owncrs of fishing 
smacks & who employed the cos. in supplying ice 
& carrying for them. Deft. employed these cos. 
in respect of pltfs.’ smacks, & received bonuses as 
if the smacks were his own. Vltf. co. brought an 
action against deft. for an account of commissions 
& bonuses received by him, & for damages for 
alleged breaches of duty; & deft. counterclaimed 
for wrongful dismissal & for the salary for the 
quarter which had expired before his dismissal :— 
Held: (1) the receipt of a commission from the 
shipbuilding co. was good ground for dismissal, 
although it was not discovered till after the dis- 
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several months gh dara & might have been an 
isolated act, deft. must account to pltfs. for the 
bonuses received from the ice & c ing cos., 
as they had been paid in respect of pltfs.’ smacks : 
although pltfs. could not themselves have received 
the bonuses, not being shareholders of the cos.; 
(2) the contract between pltfs. & deft. was contained 
in the agreement between the promoter & deft. as 
adopted by the co., & was not modified by the 
arts. of assocn., the salary was consequently pay- 
able yearly & not quarterly, &, therefore, deft. 
having been dismissed for misconduct was not 
entitled to any part of the unpaid salary for the 
current year of his service. 

(3) It is prejudicial to the interests of the co., 
when a inan whose duty it is to buy at the lowest 
price enters into a bargain which makes it his 
interest to buy at the highest (Fry, L.J.).— 
Boston Deter SEA FisuHina & IcE Co. v. ANSELL 
(1888), 39 Ch. D. 339; 59 L. T. 345, C. A. 


Annotations :—As to (1) Apld. Rhodes v. Macalister (1923), 
29 Com. Cas. 19. Refd. Costa Rica Ry. v. Forwood, {1901} 
1 Ch. 746; Erskine, Oxenford v. Sachs, [1901] 2 K. B. 
504; Swale v. Ipswich Tannory (1906), 11 Com. Cas. 88; 
Re Famatina Development Corpn., [1914] 2 Ch. 271; 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 267; Adams 
v. Morgan, [1923] 2 K. B. 234. Ag to (2) Refd. 
Soc. Anon. Krangaise Rubastic, [1917] 1 kK. B : 
Generally, Refd. General Billposting Co. v. Atkinson, 
{1908} 1 Ch. 537; Federal Supply & Cold Storage Co. of 
South Africa v. Angehrn & Picl (1910), 80 L. J. P. C. 1. 


503. Degree of misconduct — No fixed rule of 
law—Question for jury.|—CLousTon & Co., Lp. 
v. Corry, No. 509, post. 

504. Dismissal on other grounds—Misconduct a 


defence to action.|—BaAILLIE v. KELL, No. 526, 
post. 
505. ---— ——— When known to master at time 


of dismissal.|--(1) To an action against defts., 
proprietors of a cotton manufactory, for refusing 
to employ plitf. as manager pursuant to agreement, 
& discharging him from their service before the 
period mentioned in the agreement ; defts. pleaded 
that pltf. so wrongfully, disobediently, & unskil- 
fully conducted himself as such manager, that 
they, defts., suffered & sustained great loss, to 
wit, to the amount of £1,000, ctc.:—Zeld: in 
order to support such a plea, it was necessary to 
show, not only disobedience, but such disobedience 
as occasioned a loss, & there being no evidence of 
any loss, that the plea was not supported. 

(2) Where there has been disobedience, or an 
act of misconduct by a servant, known to the 
master at the time he discharges him, although 
the master does not mention that as the precise 
ground of discharge, he may afterwards, by show- 
ing that the fact existed, & that he knew it, 
justify such discharge. Semble: it is otherwise 
where the act of misconduct was not known to the 
master at the time of the discharge, as it could not 
then be the cause of it.—CUSSONS v. SKINNER 
(1843), 11 M. & W. 161; 12 L. J. Wx. 3473 152 
BH. BR. 758. 

Annotation :—CGenerally, Refd. Pearce v. Foster (1885), 55 

L. J. Q. B. 121. 


506. Time from which dismissal operates — 
Where antecedent misconduct—Not being ground 
of dismissal.|—Pltf. was appointed managing 


missal had taken place; & although it happened | director of deft. co. for fifteen years at an annual 


- ee — = 





master.—KENRICK . CENTRAL DIA- 
MOND MINING Co. (1885), 3 H. C. 414. 
—§. AF. Ucld: 

497 iv. —— -}—HAvPT v. DIEBEL 

497 v. -J—Where certain 
managing directors of a co. engaged 
under a contract of service had been 
suspended by the directors, & summarily 
dismissed by the co., & thereupon 











291.—S. AF. 


a ee ee ee 


brought an action for damages for 
wronglul dismissal aguinst the co. :— 
the co. was ontitled to rely 
upon facts not known to the 
at the time of the supension, nor to 
the sharcholders at the time of the 
dismissal.—NOURSE v. FAR) 
OPERATIVE Co., LTv. (1905), 19 BE. D.C. 


k. Misconduct previous to employ- 








—--- — 





—tam ort 





ment—IVhether grounds for disneissal. | -- 
ln an action to recover damages for 
wrongful dismissal it Is not ipso facto 
® justification for the dismissal that 
pitf., in a previous omployment by 
wnother porson, was guilty of acts of 
misconduct.—GorRvDON & GoTcH (AUS- 
TRALASIA), LYTp. v. Cox (1923), 31 
C. L. hh. 370.—AUS, 


l.—— ——.J—Misconduct of an 


directors 


RMERS’ Co- 
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i. & iti.) 
salary payable monthly, & it was paid at the end 
of each month down to the end of May, 1915. 
Before that date pltf. had been guilty of miscon- 
duct justifying dismissal, & in Oct. 1915, he was 
dismissed, but this misconduct, although suspected, 
was not made the ground of dismissal]. Pltf. 
brought an action for wrongful dismissal claiming 
(a) salary for the months between May & Oct. 
1915, & (b) damages, & at the trial defts. relied 
on the misconduct which took place before May, 
1915, & on the contention that after that date 
Itf."s omission to confess his misconduct was a 
reach of his contract. The jury found that 
the dismissal was justified, & the question of pltf.’s 
right to salary for the months between May & 
Oct. 1915, was left to the judge :—Held: plté.’s 
right to salary became vested at the end of each 
month, his omission to disclose his own misdoing 
was not a breach of contract, & the right of defts. 
to determine the contract in Oct. 1915, by reason 
of antecedent inisconduct subsequently discovered 
did not entitle them to treat it as determined from 
any date earlic: than Oct. 1915, & therefore pltf. 
was entitled to recover salary for the months 
between Mey & Oct. 1915.—Heanny v. Socrétse 
ANONYME FRANCAISE HuBastic, [1917] ] K. B. 
946; 86 L. J. K. B. 1254; 117 1. 'T. 92; 33 
T. L. R. 300. 


ii. Conduct Inconsistent with Service. 


507. General rule.|—-Pltf. had been employed 
as clerk by defts., who were merchants, for many 
years, & ultimately they agreed to retain him in 
their employment for a term of ten years. Before 
the expiration of that period defts. discovered that 
pltf. had for many years previously been engaged 
in speculating in differences upon the Stock 
Exchange to the extent of many hundreds of 
thousands of pounds, & they thereupon dismissed 
him from their service :—Heceld: the dismissal of 
pltf. was justifiable. 

The rule of law is, that where a person has 
entered into the position of servant, if he does 
anything incompatible with the due or faithful 
discharge of his duty to his master, the latter has 
w right to dismiss him. ... But if a servant is 
guilty of such a crime outside his service as to 
make, & unsafe for a master to kcep him in his 
employ, the servant may be dismissed by his 
master; & if the servant’s conduct is so grossly 
Immoral that all reasonable men would say that he 
cannot be trusted, the master may dismiss him (LORD 
KsHer. M.H.).—Prarce v. Foster (1886), 17 
Q. B. 1). 5386; 55 L. J. Q. B. 306; 54 L. T. 664; 
51 J. 1.213; 34 W. RR. 602; 27. L. R. 534,C. A, 

508. ——.|-—A servant can only be dismissed 
without notice on account of misconduct so serious 
as to be inconsistent. with the continuance of the 
relationship of master & servant.—PROCTER v. 
BACON (1886), 2 T. L. R. 845. 

509. ——_—.]—-(1) There is no fixed rule of law 
defining — the degree of misconduct which will 
justify dismissal from service. 
eS ahs Nate a ee ee, Pee 


employee justifying dismissal may take 
place before or after the comimenco- 
ment of the period of employment.— 
DILKs v. Postmas DIAMOND PRosPKEcrT, 
LTD., (1921) W. L. D. 4.—S, AF. 
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ears Rae ame on Stock Hacha 
» General rule, n an action 
for wrongful dismissal, if the employoo’s 
conduct is such as to be clearly in- 


nn, —— ee 


Using 


consistent with his duties to his 
employee the ct. should not leave the 
justification of the dismissal to the 
but should nonsuit 
FIELDHOUSE vt. OPPENHEIMER 
(1915), 34 N. Z. L. R. 1104.—N.Z. 
. What om ; 8 
7 stock Kchange | PRIRGHMAN. | businoss.—May v, Raw & Co. (1881) 
BRADSTREET (1888), 15 O. R. 558.— | 2 
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(2) It is a question for the jury whether the 
degree of misconduct was inconsistent with the 
fulfilment of the express or implied conditions of 
service, so as to justify dismissal. : 

The judge should not submit any issue to 
them if, in his opinion, no evidence of justification 
has been given. If he submits the issue he 
should direct, guide & assist them; direct, by 
informing them of the nature of the acta which 
as a matter of law would justify dismissal ; 
guide, by calling their attention to the material 
facts; assist, in a manner & to an extent which 
there is no reason to define. 

In an action for wrongful dismissal where a 
plea of justification was substantially set up :— 
Held: the judge was right in submitting the 
issues of fact to the jury; the verdict for pltf. 
was so unsatisfactory it ought not to be main- 
tained. 

(3) Certainly when the alleged misconduct 
consists of drunkenness there must be considerable 
difficulty in determining the extent or conditions 
of intoxication which will establish a justification 
for dismissal. The intoxication may be habitual 
& gross, & directly interfere with the business 
of the employer or with the ability of the servant 
to render due service. But it may be an isolated 
act committed under circumstances of festivity 
& in no way connected with or affecting the 
employer's business. In such a case the question 
whether the misconduct proved establishes the 
right to dismiss the servant must depend upon 
facts—& is a question of fact (LORD JAMES OF 
TIEREFORD).—CLouston & Co., LYD. v. CORRY, 
[1906] A.C. 122; 751. J.P.C.20; 93 L. T. 706; 
54 W. KR. 382; 22 T. L. WR. 107, P. C. 

Annotations :—.As to (1) Folld. Thompson v. British Berna 
Motor Lorrios (1917), 33 T. L. R. 187. Generally, Mentd. 
Skeato v. Slaters, [1914] 2 K. B. 429. 

510. What amounts to— Entering protest on 
minute book—Clerk in employment of company.|— 
(1) A servant, discharged for improper conduct, 
cannot recover any part of the salary current 
from the last pay day at the time of his dismissal. 
A master, who has dismissed a servant, may justify 
the dismissal by showing that at the time of the 
dismissal he knew the servant to have committed 
an act which justified it: & a jury ought not to 
be asked whether the master was induced to dis- 
miss him by that act or by some other cause. A 
clerk employed by a co. to enter proceedings in 
their minute book, entered on the margin of the 
minute book a protest in his own name against 
& summons for appointing a successor to himself : 
—Held: a jury were justified in finding this to 
be a sufficient cause of dismissal. 

The master is justified in dismissing him for 
misconduct, & in that case he cannot recover 
pro rata. The act of entering the protest on the 
minute book was inconsistent with his service 
(COLERIDGE, J.). 

I think the justification would be good, even 
if the fact, existing at the time, were not known 
to the master. ... I think the existence of the 
justification sufficient whether that was or was not 
the motive of the dismissal (LORD DENMAN, C.J.). 





tained through employment for own 
benefit.}—A servant is not entitled to 
obtain for himscif, my means of in- 
formation acquired by him while 
acting in the omploy & on the instruc- 
his master, a benefit coming 
within the scope of his master’ 


Do. 
Co. 
tions of 


N. L. R. 158.—S. AF. 


0. —— Coachman taking out own 
e 


information  ob- | friends.) — Held: & mistress was 
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_(2) Pltf. declared that defts., a co., had employed 
him at a quarterly salary; the minute book of 
his appointment showed an annual salary only, 
but several quarterly payments were proved, & 
no annual one. Semble: no variance appeared. 
Q@u.: whether, if a servant, hired for a year, 
be improperly dismissed in the middle of a year, 
he can sue in assumpait for the wages for that year 
or is confined to a special action for an improper 
dismissal.— RipGway v, HUNGERFORD MARKET 
Co. (1835), 3 Ad. & El. 171; 1 Har. & W. 244; 
ae eee K. B. 7897; 4 L. J. K. B. 157; 111 


Annotations ;—As to (1) Distd. Mercer v. Whall (1845), 5 
Bi; B. 447. Consd. Pearce v. Foster (1886), 34 W. R. 602. 
efd. Cussons v. Skinner (1843), 11 M. & W. 161: Lomax 
v. Arding (1855), 10 Kxch. 734 ; Re Rubel Bronze & Metal 
Co. & Vos, {[1918] 1 K. B. 315. As to (2) Refd. Davis »v. 
Marshall (1861), 4 L. T. 216. Generally, Refd. Taylor 
v. Carr (1861), 30 L. J. M. C. 201; Moriarty v. Regent’s 
Gara © Go. (1921 1 Ks 423.  Mentd, Giraud v. Rich- 
‘ . B. > Taylor v. Oakes, Roncoroni 

(1922), 127 L. T. 267. 


511. Drawing bills for salary before due.]|— 
GOULD v. WEBB, No. 558, post. 

612. Speculating on Stock Exchange — 
rh tae clerk.|—PEARcE v. Foster, No. 507, 
ante. 

513. ---— Question for jury.]—CLousron & 
Co., Lrp. v. Corry, No. 509, ante. 








iii. Conduct Prejudicial to Master's Interests. 

514. Betraying secrets of master.] — BuusTon 
v. Cottyrr, No. 277, ante. 

515. Assisting apprentice to quit master’s 
service.|-—--TURNER v. ROBINSON (18383), 6 C. & P. 
15, N. P. 3; subsequent proceedings, 5 B. & Ad. 789. 


Annotations :—Refd. Thomas v. Williams (1834), 3 L. J. 
K. B. 202; Ridgway v. Hungerford Markct Co. (1835), 
3 Ad, & Hi. 171; Healey v. Soc. Anon. Francaise 
Rubastic, [1917] 1 K. B. 946. 


516. Conduct injurious to master’s business — 
Acting manager of theatre.}---If the acting manager 
of a theatre conducts himself in such an improper 
manner as to make it injurious to the interests of 
the theatre to keep him, the lessee or proprietor 
may lawfully dismiss him.—Lacy v. OSBALDISTON 
(1837), 8 C. & P. 80, N. P. 

Annotation :—Consd. Poarce v, Foster (1886), 34 W. R. 602. 

517. Surgeon’s assistant.}]— WISE v. 
WILsoN, No. 542, post. 
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518. Claim to partnership—Managing clerk.|— 
If a clerk, retained at a salary to manage a 
mercantile business, declares that he is a partner, 
& will transact the business as such, the employer 
may immediately dismiss him. Although the 
party has not committed any other act of mis- 
conduct, nor refused, in terms, to go on as clerk.—— 
AMOR v. FEARON (1839), 9 Ad. & Kl. 548; 2 Will. 
Woll. & H. 81; 1 Per. & Dav. 398; 8L. J. Q. B. 
95; 112 WW. R. 1320. 

Annotations :—Refd. Turner v. Mason (1845), 14 M. & W. 
112; Hast Anglian Ry. v. Lythgoe (1851), 10 C. B. 726. 
Mentd. Lush v. Russell (1849), 14 L. T. O. 8. 157. 

519. Failure to promote master’s interest — 
Manager of ‘iron-works.|] — Declaration stated, 
that pltf. agreed with deft. to serve him for three 
years, a8 manager of certain iron-works at the 
salary of £4 per week, upon the terms, that pltf. 
would, during that time, use his best endeavours 
to promote the interest of deft., & attend to & 
carry out all reasonable requests made to him by 
deft. The declaration after stating that pltf. 
entcred into such service, etc., alleged as a breach, 
the wrongful dismissal by deft. of pltf. from the 
service without any reasonable or probable cause, 
& deft.’s refusal to pay pltf. any salary after such 
dismissal. 

Plea: that pltf. did not, whilst he was in deft.’s 
employ under the agreement, use his best 
endeavours to promote the interest of deft., 
according to the agreement; therefore deft. dis- 
missed pltf., & refused to pay him any salary after 
such dismissal :—Held: on demurrer, the plea 
was good. 

Suppose pltf. had conducted himself on all 
occasions in a negligent & lazy spirit, there may 
be insuperable difficulty in a legal definition of 
pltf.’s conduct, & yet deft. would be justified in 
discharging him from his service (POLLOCK, C.B.).— 
LOMAX v. ARDING (1855), 10 Wxch. 7384; 24 
L. T. O. S. 244; 156 E.R. 636; sub nom. ARDING 
v. LoMAX, 24 L. J. Ex. 80; 19 J.P. 151. 

520. Sale of goods to brothel keeper—Com- 
mercial traveller.|-BLENKARN v. HopagEs’ DIs- 
TILLERY Co., Lip., No. 562, post. 

521. Promoting insubordination—Ship’s officer.| 
—The owners of a vessel have a right to dismiss 
an officer who directly or indirectly promote, 
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entitled to disiniss her coachman for 
having, against her orders, carried 
frionds of his own in her carriage.— 
THOMSON v. STEWART (1888), 15 It. 
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A. (g) iii. 

614i. Belraying secrels of master. )|-— 
In an action for wrongful disinissal by 
a servant of a telegraph co., who is 
employed under a written agreement 
con no obligation in it for 
secrecy or preventing disclosure of the 
co.’s business, it is no defence to set up 
that the servant disclosed the contents 
of a telegraph messago which went 
through the co.’s offices.—MORISON 2. 
TELEGRAPH Co. (1859), 4 Nild. L. R. 
3$28.—-NFLD, 

p. Conduct injurious to master’s 
business — Hospilal mnurse.J)—Iin an 
action claiming damages for wrongful 
dismissal of pltf. as a nurse or nurse 
in training in the hospital controlled 
or operated by doft. corpn. doft. 
justified pltf.’s disinissal on the ground 
that while a member of tho training 
school in connection with the hospital, 
she so misconducted herself as to 
ee oe upon the institution.— 
MoKay v. ST. JOSEPH’s HOSPITAL 
BoaRD (1921), 54 N. S. R. 140; 56 
D. L. R. 681.—CAN. 


q. Contracting bargain prejudicial to 
duty.J—Where a servant has proposed 
to a third person tuo enter upon & Gourse 
of action prejudicial to his master’s 
interests, the master is justified in 
dismissing hiin.—LANGHUORNKE v. BEN- 
NETT (1877), 3 V. lL. R. (L.) 108.—AUS. 

r. ———.]}—GRAHAM v. PATON, LTD., 
{[1917] S. C. 203.—SCOT. 

t. Carrying on business in con 
petition with employer.}—lltf. was 
engaged by doft. for two yours as 
clerk, & shortly afterwards entered Into 
partnership with other parties for the 
purpose of carrying on the same kind 
of business as his employer :—Held: 
this was such a breach of duty as 
would justify his dismissal.—Tozrk v. 
HUTCHISON (1869), 1 Han. 540.—CAN. 


a. Acting as agent for rival insur- 
ance compuny.J—To act as agent for a 
rival insurance co. is @ breach of un 
insurance agent’s agrecinent, ‘to 
fulfil conscientiously all the duties 
ussigned to him, & to act constantly 
for the best interest of his omployer,”’ 
& is sufficient justification for his 
dismissal. —HASTMURE % CANADA AC- 
CIDENT INSURANCE Co. (1896), 25 
Ss. C. kh. 691.—CAN. 


b. Ruilway servant drinking on 
duty.J—It is good cause for the sum- 
mary dismissal by ary. co. of one of its 
cmployces that he was proved while 


on duty to have drunk intoxicating 
liquor with other employoes.—MAnR- 
SHALL ¥ CENTRAL ONTARIO Ry. Co. 
(1897), 28 O. It. 241.—CAN. 


0. Making defamatory statement of 
master.J—McGrOoRGE v. Ross (1901), 
5 Terr. L. Rh. 116.—CAN. 


d. ———.]—LEONARD v. SCOTT (1894), 
11 gS, C; 358.—S. AF. 


e. Commission agent borrowing from 
customers. }-—McDovuaal v. VAN ALLEN 
(1909), 14 Oj. W.R.173; 190. L. R. 
351.-—CAN. 

f. Single acta harmicss — Injurious 
in the aparepute. }——A servant whose 
conduct injurious to his master’s 
interests may be dismissed where such 
conduct consists of an accumulation 
of acts which, occur singly, would 
not in themselves justify missal.— 
BURNETr® v. DISTRIBUTING AGENCY, 
Ltp., (1923) N. Z. L. R. 169.—N.Z. 


g. Untrustworthiness.}—In an action 
for wrongful dismissal by an employeo 
who occupied a responsible position 
the dismissal will be held to have been 
justified where his untrustworthiness 
for the position is disclosed by the 
evidence on the trial-—ASPINALL ¥. 
Mrp-Wrst COLLIkRIES, [1926] 3 
D. L. R. 362; [1926] 2 W. W. Lt. 456; 
22 Alta. L. R. 225; affy., (1926) 2 
D. L. R. 258.—CAN. 
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insubordination, & such officer has no right to 
wages otherwise due to him by agreement after 
such dismissal.—THE MARINA (1881), 50 L. J. P. 
33; 29 W. R. 508. 

522. Contracting prejudicially to employer— 
Company’s agent.|——Boston DEEP SHA FisnINna 
& Ick Co. v. ANSELL, No. 502, ante. 


iv. Unlawful and Dishonest Conduct. 

523. General rule.}|—-In an action against a 
master for breach of his covenants in an indenture 
of apprenticeship pleaded that the apprentice 
defrauded & robbed him, so that it became unsafe 
to continue the said apprentice in his service, 
whcreupon, etc. :—Held: the plea was no answer 
to the action.—PHILLIPps v. CLIFT (1859), 4. & N. 
168; 28 L. J. Ux. 153; 32 L. T. O. 8S. 282; 23 
J.P.120; 5 Jur. N. S. 74; 7 W. R. 2953 157 
i. R. 801. 

Annotalions :—Consd. Learoyd v. Bruok, [1891] 1 Q. B. 431. 
Refd. Westwick v. Theodar (1875), 39 J. P. 646; Water- 
man v. Fryer, (1922) 1 K. B. 499. 

524. Dishonesty.|— If a servant robs his 
master he may, though a month’s notice is 
required, dismiss him without any notice, & 
need not pay him a month’s wages; & if he is 
negligent in his business & injures his master, J 
am not. prepared to say that the master may not 
dismiss him, as if he were kept, it might be very 
injurious, as he might do the business very care- 
lessly when he knew he was not to be kept any 
longer (PARKE, J.).—CUNNINGHAM v. FONBLANQUE 
(1833), 6 C. & P. 44, N. P. 

525. ---—.|--Re RuBEL Bronze & METAL Co. 
& Vos, No, 782, post. 

526. Fraud.|-- To a count in assumpsitl for the 
breach of an agreement to continue pltf. in the 
employ of defts., members of a co., as an 
accountant, defts. pleaded, that pltf. received 
moneys of the co. for which he neglected to 
account, that he made wrongful & improper 
payments on account of the co., that he made 
false, fraudulent, & improper entries in the books 
& accounts, & rendered false. fraudulent, & 
fabricated accounts of pretended payments, that 
he made false, fraudulent, & fictitious representa- 
tions of things done by him as accountant, that 
he refused to obey the commands of defts., that 
his accounts were so incorrectly, unskilfully, & 
improperly kept as to be utterly valueless to defts., 
& that he was unfit & incompetent to perform the 
duties of an accountant. PItf. replied de injuria. 
At the trial defts. proved that pltf. had made 
false entries in the books & accounts of the co., 
& had concurred with certain of the directors in 
making false representations as to the state of the 
co.s affairs; wherefore defts. discharged pltf. 
from their service :—Held: (1) the several allega- 
tions of misconduct in the plea being distinct & 
independent, defts., on proof of enough to justify 
their putting an end to the contract, were entitled 
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- Dishonesty—Before employment. 
—A master is not, in tho ice 
of express provision in the contract 
of employment, justified in summarily 
discharging a scrvant on the ground 
that he has beon guilty of dishonesty 
before entering the master’s employ- 
meont.—GILL v. COLONLAL MUTUAL LIFR 
ASSURANCE SOCIETY, [1912) 
V. L. ht. 146.—AUS, 

PACEMRSON Bo ators eta ae 
— v. COTT r : 8 
U. C. Rh. 642.—CAN. 
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526 i. Fraud.jJ—HNGLisil & AUSTRA- 
LIAN Coprkk Co., Lrp. v. JOMNSON 
(1911), 13 Cc, L. Rh. 490.— AUS. 


lM ened ropriation 
No fraudulent intent.}—CHARLYON tv. 
BRITISH COLUMBIA SUGAR REFINING 


] . L. R. 570 
W. R. 646; 33 B.C. R 


m. Acting as bearer of challenge 
to duel.J—To have been knowingly 
the bearer of a challenge to fight a duel 
is such an offence as will justify a 
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to the verdict ; (2) the fact of their having, at the 
time of dismissing the plaintiff, assigned a totally 
different reason for so doing, did not preclude 
defts. from setting up the alleged acts of mis- 
conduct as a defence at the trial.—BAILLIE v. 
KxLi (1838), 4 Bing. N. C. 638; 6 Scott, 379 ; 
7L.7.C,. P. 249; 132 H.R. 934. 

juns :—Gene ; . 0 etal 
te vow, 1918: i e mits Sronte PRadakieson, «Doss 

v. Ramehurn Mullick (1851), 2 C. L. R. 16687, n. 

527. .]— PHILLIPS v. FOXALL, No. 567, post. 

528. —-— Omission in accounts.) — WILLETS 
v. GREEN, No. 500, ante. 

529. Travelling without ticket.) — Plitf. 
was convicted of travelling on the railway without 
a ticket, & was dismissed by the London County 
Council from his office of district surveyor on the 
ground that he was guilty of the offence. 

Jn an action by pltf. for an injunction to restrain 
them from so doing :—Held: he was, on the 
evidence, then brought before Ct., entitled to a 
declaration that he was not guilty of the offence 
with which he had been charged.—PARSONS v. 
LONDON County CouNciL (1893), 9 T. L. R. 619. 

530. Misappropriation of money.|-— ‘To an 
action for wrongfully discharging pltf. from deft.’s 
service as a traveller & salesman, defts. pleaded 
that pItf. refused to obey the lawful & reasonable 
commands of defts. with reference to pltf.’s conduct 
& proceedings in the said employ, & that pltf. 
reccived from divers customers of defts. divers 
moneys which he wrongfully appropriated to his 
own usc; wherefore defts. did by reason of the 
premises refuse to continue pltf, in their employ, 
& therefore discharged him. Iicplication, de 
injuria. At the trial, it was proved that pltf. 
had misappropriated defts.’? moncys, but the fact 
of such misappropriation was not known to the 
defts. until after they had discharged pltf. :-— 
Held: defts. having justifiable cause for discharg- 
ing pltf., the judge was wrong in leaving it to the 
jury to say whether they discharged him for that 
cause, for that their motive & intention was not 
in issue under the replication de injuria.—SPorts- 
WOOD v. BARROW (1850), 5 Exch. 110; 19 L. J. Ex. 
226; 14 L. TI. O.S. 446; 155 H.R. 48. 

Annotation -—Moentd. Cowan v. Milbourn (1 867), L. R. 2 

exch. 230. 

531. In satisfaction of own salary.|— 
SmirH v. THompson, No. 466, ante. 

532. Crime committed outside service ~- Making 
employment unsafe.|—PEAKCE v. FostER, No. 507, 
ante. 

Receipt of secret commission.|— Sce AGENCY, Vol. 
I., p. 483, Nos. 1628-1633. 











v. Immoral Conduct. 


533. General rule.|— To justify wa master in 
dismissing a yearly servant before the expiration 
of the year, there must be, on the part of the 
servant, either moral misconduct, pecuniary or 
otherwise, wilful disobedience, or habitual neglect. 

There is a contract for a year with an implied 
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merchant in the immediate dismissal 
of a clerk from his employment.— 
DoLby v. KINNEAR (1842), 1 Kerr, 
480.—-CAN. 


n. Misappropriation of yoods— Club 
servant.) — GOURMANY v. MANITOBA 
CLUB (Man.) (1905), 1 W. L. KR. 175. 
—CAN. 


of 


moncy 
. R. 11823 
s 1924) 
. 414.— 
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533 i. General rule.}—Immorality or 
intemperance of masicr of ship not 
alone sufficient ground for dismissal.— 
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agreement that if there is any moral misconduct, 
either pecuniary or otherwise wilful disobedience 
or habitual neglect, deft. should be at liberty to 
part with plitf. (PARKE, J.).—CALLO v. BROUNCKER 
(1831), 4 C. & P. 518; 2 Man. & Ry. M. CG. 502, 
Annotations :—Distd. Read v. Dunsmore (1840), 9 C. & P. 

588. Expld. Lomax v. Arding (1855), 10. Exch. 734; 

Horten »v. McMurtry one 21. T. 

e. Foster (1886), 34 W. R. 602. R 

(1839), 1 Per. Dav. 398; Turner v. Mason (1845), 14 

M. & W. 112; Kast Anglian Rys. Co. v. Lythgoe (1851), 

16 L. T. O. S. 487, 

584. Degree of immorality.]—PEARCE v. Foster, 
No. 507, ante. 

535. Maidservant enceinte.|—A  servant-maid 
may be removed from her service on account of 
being with child.—R. v. Martborovan (In- 
oral (1700), 12 Mod. Rep. 402; 88 BE. R. 

536. ———.|—A master is justified in discharg- 
ing a maidservant for being with child.—R. v. 
ae (INHABITANTS) (1777), Cald. Mag. 

as. 11. 

537. Criminal intimacy with maidservant.] 
A master is justified in discharging a servant in 
husbandry for criminal intimacy with a servant 
girl in the master’s employment.—R. v. WiLFORD 
(INHABITANTS) (1778), Cald. Mag. Cas. 57. 

538. -|—A clerk & traveller, hired by the 
year, assaulted his employer’s maidservant, with 
intent to ravish her :—//eld : to be good cause for 
his dismissal without any notice. Semble: a 
person dismissed under such circumstances is not 
entitled to wages even for the time during which 
he has served.—ATKIN v. ACTON (1830), 4 C. & P. 
208, N. P. 

539. Imputation of immoral relations with 
master—Though false to knowledge of master.]— 
In an action fur words, imputing to pltf., a 
governess, that she had had a child by her master, 
the declaration alleged, as special damage, that her 
master had dismissed her from his employment. 
The words were spoken by deft. to pltf.’s father, 
at a time when pltf. was visiting her father, & 
were repeated by the father to the master, who 
then declined to receive pltf. again, though he 
knew the charge to be false, on the ground that it 
might be injurious to her character to do so, & 
would be unpleasant to both of them. 

It is said the words could not have occasioned 
the dismissal, because L. knew they were not true, 
& a dismissal by him on that account would have 
been illegal. . . . It was perfectly reasonable & 
proper that the master should refuse to keep plté. 
in his service after such a statement had been 
made, although he knew it to be untrue (LoRD 
DENMAN, C.J.).—GILLET?® v, BULIIVANT (1846), 7 
L. T. O. S. 490. 











vi. Drunkenness. 


540. General rule.]— This evidence ... was 
clearly intended to show that the pltf. was not 








THE BELLA Mupadk (circa 1875), 
Y. A. D. 222.—CAN. 


0. Servant boasting of tinmoralily.] 





—DENHAM v. PaTRIcK (1910), 15 Duni. (Ct. of Sess.) 67.—S 
p. ——.J—PItf. was dismissed from 


his employment as a member of 
the fire brigade of deft. corpn. :— 
Held: his boasting to his comrades in 
the brigade of having illicit relations 
wi neighbour’s wife was good 
ground for his dismissal.—McPHERSON 
v. CITY OF TORONTO (1918), 43 O. L. R. 
326; 43 D. L. R. 604.—CAN 


e AN. 
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542i. Not occasional drunkeniess. | 

—HDWARDS v. MACKIE on 11 


missed a domestic servant on account | a 

of a single lapse into insobriety :-— 4 + 
Held : tho dismissu] was not justitied.— 
HO LT v. CLARKE (1894), 8 HK. D. C. 182. 
-—§, AF. 


5441. Iabitual drunkenness.]|—BRIN- 
DAMOUR v. KOBERT, ROBERT ¥. BRIN- 
DAMOUR (Y. T.) (1907), 6 W. L. R. 821. 
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discharged except for drunkenness, & that would 
have been a justifiable ground of discharge (LorD 
ABINGER, C.B.).—SPECK v. PHILLIPS (1839), 5 
M. & W. 279; 7 Dowl. 470; 8 L. J. Ix. 249, 
277; 33. P. 421; 151 BD. R. 119. 

Annotation :-—Mentd. Watt v. Watt, [1905] A. C. 115. 


541. -]—GoRDON v. PoTTEer, No. 584, post. 

542. Not occasional drunkenness.|—A person 
has a right to dismiss a servant for misconduct 
but has no right to turn away an apprentice because 
he misbehaves; but the case of a young man 
seventeen years old, who, under a written agreement 
not under seal, is placed with a surgeon, as pupil 
& assistant, & with whom a premium is paid, is 
a case between that of apprenticeship & service ; 
& if such a person on some occasions come home 
intoxicated, this alone will not justify the surgeon 
in dismissing him. But if the pupil & assistant 
by employing the shop boy to compound the 
medicines, occasion real danger to the surgcon’s 
practice, this would justify the surgeon in dis- 
missing him. 

In assumpsit for wrongfully dismissing a pupil 
& assistant to a surgeon, deft. pleaded that the 
pupil & assistant so misconducted himself as to 
make it necessary to dismiss him to prevent his 
ruining deft.’s practice, & pltf. replicd de injuria :— 
Held: on these pleadings pltf. was entitled to 
begin.—WISE v. WILSON (1845), 1 Car. & Kir. 
662, N. P. 

Annotation :-—Expld. & Distd. Phillips e. Clift (1859), 4 

H. & N. 168. 

543. ——— Unless interfering with service.|— 
CLoustron & Co., Lrp. v. Corry, No. 509, ante. 

544. Habitual drunkenness.|—Ciouston & Co., 
Lrp. v. Corny, No. 509, ante. 

545. Arrest for drunkenness.]— CLOUSTON & 
Co., Lrp. v. CoRRY, No. 509, ante. 








vii. Insolence and Improper Behaviour. 


546. Trespassing on preserves of master’s em- 
ployer—After notice against trespass.|-——(1) Vitf., 
a journeyman carpenter, sued his master on 
the custom of the trade, by which the master, 
when the journeyman is sent to work in the 
country, has to pay the coach fare of the man back 
to London, & also the back carriage of his tools. 
It appeared that this custom did not apply where 
the man, while in the country, was dismissed for 
misconduct, or dismissed himsclf. 

(2) If a master carpenter sends his men from 
London to work at a gentleman’s house in the 
country, he may dismiss them for improper conduct, 
although it does not amount to either moral mis- 
conduct, wilful disobedience, or habitual neglect ; 
é& where, in such a case, a journeyman was found 
in one of the preserves of the gentleman at whose 
house the work was done, after a caution had been 
given to him to keep the paths, & upon complaint 
by the gentleman, the master dismissed the 
journeyman, the judge left it to the jury to say 


whether the master was not justified in such 





544 li. ——.]—Kinuv. VANES (1898), 
12 K. D. C. 171.—S. AF. 

544 iii. ——.]—SoakrRoTT v. GRA- 
HAMSTOWN BRICK & TiLK Co., [1907] 
KE. D. OC. 279.—S. AF. 


q. Drunken  choir-mastcr.] — Defts. 
pitf. as choir-master. Upon 
the first occasion that the choir met 
tor practice pluf. was drunk & wun- 
able to perform his duties, whercupon 
he was immediately missed, :-— 
Held: the dismissal was justified.— 
MARTIN v. LANE & ALL SAINTS CHURCH 
SEE none (1885), 3 Man. L. KR. 
: 1 Cert 
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Sect. 2.—Termination: Sub-sect. 11, A. (g) vir., (h), 
(1) & (j), & B. (a).] 
dismissal.— READ v. DUNSMORE (1840), 9 C. & P. 
588, N. P. ’ 
Annotation :—As to (2) Consd. Pearce r. Foster (1886), 34 
W. R. 602. 


547. Violence & noise—- Domestic servant— 
Right to give into custody.|—If a servant, in the 
house of his master, at a late hour of the night, 
be violent in his manner, & be making a great noise, 
& abuse his master, & lay hold of him & struggle 
with him, the master will be justified in giving 
the servant into the custody of a policeman to be 
dealt, with according to law.-—SHAW v. CHAIRITIE 
(1850), 3 Car. & Kir. 21, N. P. 

548. Insolence.|—Hiicks v. TuOoMPSON (1857), 
28 L. T. O. 8. 255. 

549. -——-_ Single instance not sufficient.| 
EDWARDS v. LEVY, No. 553, post. 

550. Rudeness.|— Smit v. ALLEN, No. 560, post. 





(hk) Neglect. 

551. Habitual neglect of duties.|—-CALLo v. 
BROUNCEKER, No. 533, ante, 

552, ——.|— Lomax v. ARDING, No. 519, ante. 

553. ——-.]—- In an action for wrongful dis- 
missal of a newspaper critic engaged for a year :— 
Held: mere angry expressions which neither 
support a piea of justification nor of rescission by 
mutual assent, & an isolated instance f neglect 
or insolence would be no ground of dismissal, at 
all events unless the insolence were such as to be 
aaa aa with the continuance of the employ- 
ment. 

As to neglect, although habitual neglect would 
be a good ground of dismissal, an occasional 
neglect would be no justification. A single instance 
of insolence on the part of a gentleman employed 
in such a capacity would hardly justify dismissal 
on J.).— EDWARDS v. Levy (1860), 2 F. & F. 


554. Neglect combined with other misconduct.] 
ees v. HINDMAN (1800), 3 Esp. 235, 


555. ——.]—Hicks v. THOMPSON (1857), 28 
I. T. O. 8. 255. 

556. Not occasional 
LEvy, No. 553, ante. 

557. Negligence in business.]| 
FONBLANQUE, No. 524, ante. 

558. Neglect to send letter of news—Newspaper 
correspondent.|—Plitf. was engaged as Kuropean 
correspondent of o foreign newspaper, & it was 
pleaded that the engagement was on the terms & 
condition that he should send a letter of the 
current news by every steamer, & that he should 
not draw bills on deft. before his salary was due, 
& that pltf. neglected to send such letters on two 
occasions, & drew bills before his salary became 
due :—Held: thesc matters were no justification 
of discharge, & the subject of cross-action, only. 
—GOULD v. WEBB (1855), 4 Lk. & B. 9383; 24 


neglect.|—IDWARDS v. 





CUNNINGHAM vw. 
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A. (g) vil. 


agreement in writing between pltf. & 
deft., by which pltf. was engaged as 
editor of a neways wr, Deft. pleaded 
that pitf. conduc hiigelf in such an 
improper, offensive, 
manner towards him, that he dismissed 
pltf. as he lawfully might :—Held: a 
good ee ea v. FOOTE (1862), 
12 CG. e 175.—CAN. 





549 i. ——- Single instance not suffi- | it must be of 





cient.}—A single disrespectful retort 
ah ok dt on calied forth b 

548 i. Insolence. }—Actic rovoked or ea fo y_an un- 
48 |i }—Action upon an heconing remark of the employer, is 
not a sufficient ground for dismissal 
of the employee.—WILL 
MOND (1906), 4 W. L. R. 208; 16 Man. 
L. It. 369.—CAN, 


r. —— Unless of avated 
character.}—Where insolence relied on 
as justification for dismissal of a 
servant occurs on one single occasion 
@ very aggravated 


MASTER AND SERVANT. 


L. J. Q. B. 205; 25 L. T. O. S. 80; 1 Jur. N.S. 
821; 3 W. R. 399; 119 B. R. 347. 

: _— i rt) 2 U. 67), L. I. 
A 389 ; evan Fae Gornn, o Bochmiuche industrial 

Bank, [1923] 1 K. B. 673. 

559. Failure in faithful service—Question of 
fact.|—It is not every failure in faithful service 
which will warrant a master in discharging his 
servant, & if he does, he must discharge him on 
the occasion of his misconduct & not at any time 
after, at the master’s option. . . . It was a proper 
question to leave the jury to say whether deft. 
was justified in dismissing pltf. (BRAMWELL, B.). 

It appears to me that the conduct of pltf.... 
was yood ground for dismissal, at least it raised o 
question for the jury & not one of law for the ct. 
(Por.tock, C.B.).—HORTON v. McMurtry (1860), 
5 HT. & N. 667; 29 L. J. Ex. 260; 2 L. T. 297; 
8 W. Rh. 528 ; 157 BH. 1. 1347. 

Annotation :--Consd. Clouston v. Corry, [1906] A. C. 122. 

560. Irregularity in attendance.|—In an action 
for a wrongful dismissal from an employment, 
the dismissal being justified ; it is for the jury 
not only whether matter of fact existed whic 
would be valid grounds of dismissal ; but whether 
the dismissal were bund fide & really on such 
grounds. 

Rudeness is an uncertain term, & persons may 
differ as to what is rudeness. I]t was proper to 
state the expressions which were used.... 
With respect to the time or hours of attendance, 
or the degree of personal attention in the factory, 
it is for you [the jury] to say whether the hours 
of pltf.’s attendance were the ordinary & proper 
hours in a business of this nature, or whether the 
degree of personal attention which the nature of 
the business required. Deft. ... at the time 
did not profess himself dissatisfied, but, on the 
contrary, appeared to be satisfied, & if he were 
not so, & thought that he had reason to complain, 
or that the business was really being injured for 
want of sufficient attention, he ought, at the time, 
to have said so, & openly complained of it, & so 
have given pltf. fair warning, instead of content- 
ing himself with the keeping a secret record of 
the hours of pltf.’s attendance (CockBuRN, C.J.). 
—SMITH v. ALLEN (1862), 3 F. & IF. 157, N. P. 

561. .|—There had been constant irre- 
gularities in the attendance of pltf. . . . the going 
to Scarborough or Brighton on account of illness 
was a sham, the illness was a sham, & it was 
assumed in order to avoid work. . . . As regards 
the irregularities in attendance, deft. could not 
rely upon them, inasmuch, as, after full knowledge 
of them, he continued pltf. in his service. But 
the other acts afforded a justification for the 
dismissal (LorD EsHrr, M.R.).—-BEATTIE v. Par- 
MENTER (1889), 5 T. L. R. 396, C. A. 

562. Failure to remit money immediately—— 
Commercial traveller.|—A. was cmployed as 
traveller to a distillery co. at a yearly salary, 
being bound by the terms of his agreement to remit 
immediately all sums collected. He sold some of 
the co.’s wines to a brothel keeper & neglectec to 

















character.— OcCHSE v. HAUMANN, [1910] 
O. F. S. 59.—S. AF. 

550 i. Hudeness.}—FARLEY v. LUMS 
(1917), 19 W. A. L. R. 117.—AUS, 

650 ii. ——.]—FLEMING vv. HILL 
(1876), 1 R. & C. 268.—CAN. 

550 fii. »—-Where resp., who had 
been engage’ to manago a farm, wrote 
to his employer a very offensive letter : 
—Held: the employer was justified 
in dismissing him & terminating the 
contract.—JAMIESON v. ELLSWORTH, 
[1915] App. D. 115.—S. AF. 


which has been 


IAMS v. HAM- 
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remit immediately sums of money collected by 
him :—Held: cither circumstance was sufficient 
to justify his dismissal without a notice.—BL3En- 
KARN v. HODGES’ DISTILLERY Co., ITD. (1867), 
16 L. T. 608, N. P. 

563. Forgetfulness — Whether single instance 
sufficient—When causing damage.|—A single in- 
stance of forgetfulness by a servant, by reason of 
which damage is caused to a valuable machine 
of which he has the care & management, may 
constitute such neglect of duty as to justify his 
master in dismissing him without notice. 

Neglect as often arises from forgetfulness as 
from anything else; & if the forgetfulness is 
with respect to an important, thing it may well, 
in my view, be good ground for dismissal of the 
servant without notice. I do not say that it would 
be a good ground for dismissal in every case. 
Some trivial acts of forgetfulness might not cven 
justify a complaint or remark; but to forget to 
do a thing which, if not done, may cause consider- 
able damage to ‘the master, or to his property, 
or to fellow servants, may be a serious neglect of 
duty (DARLING, J.). 

As to whether a single act would justify dis- 
missal, that depends upon the character of the 
act & the duties of the man who does it. . The 
question is one of fact & degree in all cases ( CHAN- 
NELL, J.).—-BASTER v, LONDON & COUNTY PRINT- 
Ina Works, [1899] 1 Q. B. 901; 68 L. J. Q. B. 
622; 80 L. T. 757; 63 J. P. "430 ; 47 W. Wt. 
639; 15 T. L. R. 331; 43 Sol. Jo. 438, D. C. 

564. Substantial negligence.| --- Rte RUBEL 
BRONZE & METAL Co. & Vos, No. 782, post. 


(1) Non-Disclosure of Material Facts. 


565. General rule—No justification.|—In an 
action by a governess for breach of an agreement 
in writing, In which she was described as K., 

spinster, & by which deft. undertook that she 
should be employed for a term of three years, 
it was pleaded that pltf. intending to induce deft. 
to enter into the contract, concealed from him a 
fact material to her qualifications as such gover- 
ness, & material to be known by deft. in engaging 
her as such governess, namely, that she had pre- 
viously been married, & that the marriage had been 
dissolved by dccree of the Divorce Ct. :—Held: 

the ee was bad, as there was no allegation of 
fraud, & the mere non-disclosure of a material 
fact was, except in the case of policies of insurance, 
no answer an action upon a _ contract.— 
FLETCHER v. KRELL (1872), 42 L. J. K. B. 553 28 
L. T. 105; 37 J. P. 198. 

Annotation :—Refd. Pearce v. Foster (1885), 2 


(7) Effect of Condonement by Master. 


566. Servant continued in service—After know- 
ledge of misconduct.|—-HorTON v. McMurtry, No. 
559, ante. 

667s —.|—The law gives the master 
the right to terminate the employment of a ser- 
vant on his discovering that the servant is guilty 


T. L. 1. 76. 
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extent of misconduct the part of 
his servant sufficient to 
missal, he cannot retain 
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of fraud. He is not bound to dismiss him, & if 
he elects, after knowledge of the fraud, to continue 
him in his service, he cannot at any subsequent 
time dismiss him on account of that which he has 
waived or condoned (BLACKBURN, J.).—PHILLIPS 
v. FOXALL (1872), L. R. 7 Q. B. 666; 41 L. J. Q. B. 
293; 27 L. T. 231; 37 J. P. 37; 20 W. R. gee 
Aneslatlo ns :—Consd. D urham Corpn. v. Fowler (1889), 2 
Q. B. D. 394. Refd. Lawder v. , Simpson A Wie 
439; Sanderson v. Aston (18 ch. 73: 35 
Kingston -upon-Hull Corpn. v. ate [1892] = Q. 
494; Oaxton & Arrington Union v. Dew (1899), re 
L. J. Q. B. 380; Fodoral Su apply & Cold Storage Co. of 
South Africa v. Angech rn & Piel (1910), 80 L. J. P.O. 13 
London General Omnibus Co. v. uae es hatte 105 


L. T. 550. Mentd. Welton v. Somes (1888), 5 I’. L. R. 46. 

568. — — ——..]—BEATTIE v. PARMENTER, No. 
561, ante. 

569. —--— Acceptance of servant’s denial of 


misconduct—Without making inquiries.|—Where 
a master dismissed his servant on the ground of 
the servant’s taking a secret commission, & estab- 
lished a primd facie case, the burden of proof 
held to be shifted & to lie on the servant to prove 
the innocence of the transaction. A man cannot 
condone a wrong which he does not believe that 
servant to have committed, & of which he accepts 
the scrvant’s denial, without making inquiries 
which would have disclosed the truth. The 
master does not waive his rights by postponing 
action until he is fully satisfied of the servant’s 
guilt.—F EDERAL Surety & COLD STORAGE Co. 
OF SOUTH AFRICA v, ANGEHRN & PIEL (1910), 80 
ee J.P. C. 1; 103 L. T. 150; 26 T. L. R. 626, 
> J 

Condonement after dismissal.|— See CONTRACT, 
Vol. XIT., p. 359, No. 2988. 

Effect on settlement] 





B. Payment of Wages in lieu of Notice. 
(a) In General. 

570. Master entitled to dismiss on payment.]— 
ITARTLEY v. HARMAN, No. 704, post. 

571. .|}—A menial servant, entitled under 
the hiring to a month’s warning or a month’s 
wages, cannot recover a month’s wages for having 
been improperly dismissed without a month’s 
warning, upon the common indebitatus count for 
work & labour. 

The true nature of the contract is, that it is a 
contract for a year, & the master is to be at liberty 
to turn away the servant with a month’s warning, 
or, in lieu thereof, a month’s wages (PARKE, B.).— 
FEwinas v. TISDAL (1847), 1 Exch. 295; 5 Dow. 





& L. 196; 17 L. J. Mx. 183 11 Jur. 9773; 145 
EK. R. 1253; sub nom. FLEWINGS v. TISDAL, 10 
L. T. O. S. 166. 


Annotations :—Mentd. Goodman v. Pocock tO 15 Q. B 
076; Hast Anglian Rys. v. Lythgoe ( Sone L. J.C % P, 
84; "Wmmens v. Elderton (1853), 13 C. B. “hs. 


572. -|—PIitf. was a servant of deft. co. 
under a contract which could be terminated by 
a fortnight’s notice. He was also the secre 
of a branch of the Amalgamated Society of Rail- 
way Servants. In that capacity he wrote a letter 
to another employé of defts. requiring him to 


ee A SS SS A) 





repeated warnings, came to work late 
on many occasions :—Held : the master 


justify dis- 
was entitled to dismiss the servant on 


him in his 


mere fact of having a page passed 
Over acts of misconduct does not 
amount to condonation, so as to p 
vent the master a j aga Sou ‘the 
dismissal. — 
BROTHERS, LTD. 11899), Y WwW. ars L. os 
51.— AUS. 

566 i ——-. }— When the master 
has fui knowledge of the nature & 


employment, & afterwards, at any 
distan psp turn ree away por ones 
fault, withou 
MoINTYRE v. Hoots (1889), 16. ry R. 
498. ae 
566 —— ——.]—DEACON ¥. CRE- 
HAN, a5) 4 D. L. lt. 664.—CAN. 
566 iv. —— .-—-A servant en- 
sa with definite working hours 
fully disregarded his contract in 
that respect &, notwithstanding 





another breach occurring although the 
yrior breaches had been ee te — 
Manenno1 v. NORMAN, [1916] T. P. D. 
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570 1. Aaster fides le to eden a 


(1880), 7 a (Ot. of 


Co. 
Tn SOR cand), 1 He (ok 


Sess.) 887; 17 Sc. 
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Sect. 2.—Termination: Sub-sect. 11, B. (a) & (b), 
& C.; sub-sect. 12.) 


apologise for an accusation of theft he had made 
against a fellow servant, who was also a member 
of the branch of the Amalgamated Society of 
Railway servants. For writing this letter pltf. 
was dismissed by defts. & was given fourteen 
days’ wages in lleu of notice. In an action claim- 
ing damages for wrongful dismissal :—Held: the 
action failed & defts. were justified in dismissing 
pltf.—Austwick v. MIDLAND Ry. Co. (1909), 25 
T. L. R. 728. 

578. ——-.|—It is not competent for a servant 
to contend that he has becn wrongfully dismissed 
when, instcad of being given a week’s notice to 
quit, in accordance with the terms of his contract, 
he is paid a week’s salary & dismissed. Such a 
transaction docs not amount to a wrongful dis- 
missal, coupled with a tender of damages.— 
DEnNnNIs (W.) & Sons, Lrp. v. TUNNARD BROTHERS 
& Moore (1911), 56 Sol. Jo. 162. 


(b) Menial and Domestic Servants. 

574. General rule—Payment of month’s wages.]| 
—If a master turns away a servant, without a 
previous notice or warning, the servant is entitled 
to a month’s wages.—lRoBINSON v. HINDMAN 
oo 3 Hsp. 235, N. P. 


75. —-— -——.|-—BEESTON v. COLLYER, No. 

277, ante. 

576. ——- ——-.]—FawcertTtr v. Cas:, No. 312, 
ante, 

577. —--- —--—.]—BROXHOLM v. WAGSTAFF, 
No. 822, post. 

578, —--- ----.]—-TURNER v. MASON, No. 463, 
ante 

579. -—— --—.|—ToppD v. KrERRICcH, No. 136, 
anle. 

580. -—-—.|~-BRITTAIN v. LONDON & 





NorTH WESTERN Ry. Co. (1857), 28 L. TI. O. S. 
253; 21 J.P. Jo. 69. 


581. —--- ——-.|—-NICOLL v. GREAVES, No. 137, 
ante, 

582. ——-- —-—.]|—Mounr v. Ma .uipay, No. 
431, ante. 

583. — — ——..! -LINDSAY v. QUEEN’sS LIOTEL 
Co., No. 779, post. 

584. —--—- —-—— Whether board wages included. | 


—(1) A domestic servant, engaged at a yearly 
wage, discharged without reason is entitled to 
the wages accruing up to the time of her discharge, 
& to a calendar month’s wages in addition, but not 
to board wages for the month. 

(2) A servant guilty of moral misconduct, by 
getting drunk would not be entitled to any wages 
which had not accrued due before the drunken- 
ness, nor to a month’s wages in advance, nor to 
anything; « master has a right to discharge a 
servant simply by payment of a month’s wages, 
in addition to the accruing wages up to the time 
of the discharge. 

(3) Where a dismissal is unjustifiable, the ex- 
pense of the Journey back to the town where the 
servant lives, from deft.’s house, may be added 
to the wages, where deft. expressly agreed to pay 
the expenses of the servant’s journey to deft.’s 
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house.—-Gorpon v. Potrer (1859), 1 F. & F. 

644, 

Annotation -—Refd. Lindsay v. Queen’s Hotel Co., [1919] 1 
K. B. 212. 


585. Right of servant to expenses of journey 
home—wWhere express agreement to pay expenses 
to master’s house.|—GORDON v. POTTER, No. 584, 
ante. 





C. Rights Incidental to Dismissal. 

586. Right to give into custody—Servant violent 
& abusive.|—SHaw v. CHAIRITIE, No. 547, ante. 

587. ——— Servant drunk & disorderly.|—. 
Poo. v. WHITCOMBE (1862), 3 F. & F. 70, N. P.; 
subsequent proceedings, 12 C. B. N.S. 770. 

588. Medical examination — Suspected preg- 
nancy.]—PItf.’s mistress requested a doctor to 
examine pltf., who was a domestic servant, in 
order to ascertain whether she was pregnant. 
Plitf. objected to the examination, but undressed 
by the doctor's orders, & submitted to be examined. 
The doctor examined her, & ascertaimed that she 
was not pregnant. He used no violence or threats 
& did nothing more than was necessary for the 
examination. The mistress was not present. 
Pitf. sued her master & mistress & the doctor for 
assault. At the trial the judge directed a verdict 
for the master & mistress, & the jury found a 
verdict for the ductor :—Held: there was no evi- 
dence against the master & mistress, & the verdict 
in favour of the doctor was right, & a rule for a 
new trial was rightly discharged.—LATYTER v.. 
BRADDELL (1881), 50 L. J. Q. B. 448; 44 L. T. 
369; 45 J. P. 520; 29 W. R. 366, C. A. 

589. Right to search boxes—Domestic servant.]| 
—PooL v. WHITCOMBE (1862), 3 F. & F. 70, N. P. ; 
subsequent proceedings, 12 C. B. N.S. 770. 

590. Right to eject—-Manager of hotel.} — In 
1899 pltf., a hotel proprictor, assigned his property 
to deft., as trustec for creditors upon trust to carry 
on the hotel business as long as deft. should think 
fit, with power to sell, & in the meantime to cngage 
the services of pltf. as manager, who, with his 
wife & family should during such engagement 
be entitled to reside & board in the hotel. In 
1901 the trustee dismissed pltf. from his position 
as manager, & pltf. then commenced an action 
claiming a declaration that he was entitled under 
the deed to be engaged as manager. Defendant, 
before delivering a defence, moved for an injunc- 
tion until the trial to restrain pltf. & his family 
from remaining in the hotel, & from interfering 
with the conduct of the business :—Held: deft. had 
power to dismiss pltf., & the latter & his family 
had ao right to remain in the hotel; & the in- 
junction asked for was properly granted.—CoLLISON 
v. WARREN, [1901] 1 Ch. 812; 70 L. J. Ch. 382 ; 
84 L. T. 482; 17T.L. R.362 ; 45 Sol. Jo. 377, C. A. 





Sup-sEcr. 12.—SumMMaARY TERMINATION BY 
SERVANT. 

591. Grounds for termination—-Danger to per- 
sonal safety.|—If a master of a ship by inhufhan 
treatment compels a sailor to quit a ship, it is not 
such a desertion as shall amount to a forfeiture 
of his claim for his wages for the voyage performed. 


PART IV. SECT. 2, SUB-SECT. 11.—- 
B, (b). 


t. General rule —- Pa of two 
weeks es. J—~In the case of domestic 
servants thero is a consensus that two 
weoks’ wages is a sufficicnt sum to be 
paid in lieu of notico upon summary 

al,— MONTAGUE v. GRAND TRUNK 
Paciric Ry. (1915), 8 W. W. R. 628; 
23 rig R. 355; 25 Man. L. R. 372. 


PART IV. SECT. 2, SUB-SECT. 11.—C. 


a. Right of servant to an inquiry.) 
~-AUSTRALIAN TRAMWAYS KMPLOYERS 


ASBSOCN. v. PRAHRAN & MALVERN 
‘RAMWAYS TRUST (1918), 25 C. L. KH. 
394.—AUS., 


Grounds for , termination — In 


b. = 
slite: ty abtay? - nn Ib 7 


—HFENERON v. O'KEEFE (1884), 2 Man. 
. R. 40.—CAN. 


co. —— _ Whether refusal to pa¥ 
wages sufficient.}—Pltis. entered the 
service of deft. for cight months at §55 
per month on the understanding that 
deft. could not pay the full amount of 
wages due until the end of the term. 
The pitis. left because deft. refused to 
pay $30, less than the amount thon 
an«* Held « nitfe wars not in tiflad 


Part 1V.—DuRATION AND TERMINATION OF CONTRACT. 


There are reciprocal duties between master & 
servants. From the servant, is due obedicnce & 
respect; from the master, protection & good 
treatment. Desertion is a forfciture of wages; 
but if the captain conducts himself in such a way 
as puts the toiler in that situation ; that he cannot 
without damage to his personal safety continuc 
in his service, human nature speaks the language— 
a servant is justified in providing for that safety 
(Lorp Kxrnyon, C.J.).—LIMLAND v. STEPHENS 
(1801), 3 Hsp. 269, N. P. 

59 | — PItf., a workman in the 
employ of a contractor engaged by defts., had to 








work in a dark tunnel rendered dangerous by the | L 


passing of trains. After he had been working a 
fortnight he was injured by a passing train. The 


jury found that defts. in not adopting any pre-| 56 


cautions for the protection of pltf. had been 
guilty of negligence :—Held: pltf. having con- 
tinued in his employment with full knowledge, 
could not make defts, liable for any injury arising 
from danger to which he voluntarily exposed himsclf. 

If pltf. had been misled in supposing that 
precautionary measures such as the dangerous 
nature of the service rendered reasonably neces- 
sary would be taken, he had a right to throw up 
his engagement & to decline to go on with the 
work (COCKBURN, C.J.).—WoODLEY v. METRO- 
POLITAN Districr Ky. Co. (1877), 2 Ex. D. 384; 
ro i‘ J. Q. B. 5213; 36 L. I. 419; 42 J. P. 181, 
2 nonitions :—Consd. Yarmouth v. France (1887), 19 


D. 647. Distd. Thrussell », Handyside (1888), 20 
Y. 3. 2D. 359. 


Consd. Membery v. G. W. |! 
App. Cas. 179 


. Ry. (1889), 14 
Refd. Charles v. Taylor, Walker (1878), 


38 L. 'T. 773. Mentd. Thomas v. Quartermaine (1887), 
18 Q. B.D. 685. 
593. ——-— Ill-treatment— Failure to supply with 


provisions.|— A seaman, who had engaged to serve 
on board a collier, from Shields to London, & back, 
quits the vessel at the port of London :—Held: 
he had not incurred a forfeiture of his wages ; the 
master failing to supply him with provisions. 
Seamcn must be found with provisions as long 
as they remain on board, & are willing to do their 
duty. CAastiLIA (1822), 1 Hag. Adm. 59; 166 
i. RR. 22. 
a da :~-Refid. Edward v. Trevellick (1854), 2G. L. 2h. 
Dade 


594. —— Unreasonable flogging.| — 
Action by a seaman for work & labour on board 
a British registered ship Y. Plea: that the 
work was done after the passing of 7 & 8 Vict. 
c. 112; that pltf. had engaged himself on board a 
British registered merchant ship (. as seaman for 
a voyage from Liverpool to San Francisco, which 
was continuing during the performance of the 
work & labour; & pltf. belonged to the vessel C. 
for the voyage, within 7 & 8 Vict. c. 112; &, whilst 
he was such seaman on board the C., & before 
doing or contracting for the work & labour, de- 
serted the C., within 7 & 8 Vict. c. 112, 5.9; &, 
while he was such deserter & belonged to the 
C., engaged himself with deft., who was master of 
the Y., as seamun, for wages; & that the action 
was brought to recover such wages; & that the 
desertion was entered in the log book of the C., 
& certified by the signatures of the mastcr & mate 
of the C. 

Replication : that, before pltf. deserted the C., 
the captain & officers of the C., on many occasions, 
flogged & punished pltf. with great & unreason- 


nn 


able cruelty & severity; that such doggings & , 


in leaving.--NEVILLE t. MACDONALD 
Sarai [1917] 3 W. W. KR. 2403; 36 
Ga Ju. R. 594; 10 Sask. L. R. 284.— 


8] 


punishments were not rendered necessary by pltf.’s 
conduct, but were unnecessary & unreasonable ; 
that pltf. requested the captain & officers to desist, 
which the captain refused to do: & thereupon: 
ltf., because he had just & reasonable cause to 
elieve, & did believe, that the captain & officers 
would continue to punish & flog him with such 
great & unreasonable cruelty & severity, did, in 
order to escape from such great & unreasonable 
cruelty & severity, desert the C.:—Held: a good 
replication, as showing that there was no desertion 
within 7 & 8 Vict. c. 112, 8. 9.—EpDWaAnRD v. TREVEL- 
LICK (1854), 4 BH. & B. 59; 20. I. R. 1605; 24 
-J-.Q.B.9; 1 Jur. N.S. 110; 119 H.R. 23. 
595. - —— Dismissal by master in moment of 
anger.}|—CALLOW v. WATTLEWORTH (1824), Bluett, 


596. ——— Threat to sell as a slave-— Where 
execution impossible.|——EDWAkD v. 'TREVELLICK, 
No. 5914, ante. 

597. Alteration of contract — Change of 
voyage—Outbreak of war.|—PItf. agreed with deft. 
to serve as one of the crew of a ship, whereof deft. 
was master, for twelve months, from London to 
Rio, or any other of the ports specified in the agree- 
ment, amongst which were ports in the Pacific 
Ocean, & back to a final port of discharge, & to 
obey during that period all deft.’s lawful com- 
mands. He subsequently sailed for Rio with the 
ship. She was destined, as it appeared from her 
charterparty, for the service of the Peruvian Govt., 
& had on board a cargo of coal & ammunition. 
In the course of her voyage to Rio she joined 
company with two Peruvian war steamers, to 
which from time to time she supplied coal & 
ammunition. At Rio it became known to plté. 
& deft. that hostilities had commenced between 
Spain & Peru, two powers at peace with Eng- 
Jand. Deft., notwithstanding this circumstance, 
announced to pltf. that he infended to go on tv 
Callao, in the Pacific, another Pcruvian port. 
Ile was at that time acting under the direction of 
a Peruvian agent on board the ship, who received 
his instructions from the commanders of the two 
war stcamers. PItf. objected to serve any further 
on the voyage on the ground that it had become 
illegal, & involved greater danger than he had 
anticipated when he entered into his agreement 
with deft. He accordingly left the ship. In an 
action for breach of contract brought by him 
against deft. :—Held: deft. must be taken to have 
engaged plitf. for an ordinary voyage, & pltf. was 
entitled to treat as a breach of contract deft.’s 
employment of him on a voyage which would 
expose him to greater danger than he originally 
had reason to anticipate.—BURTON v. PINKERTON 
(1867), L. R. 2 Mxch. 340; 36 L. J. Ex. 187; 
16L. T. 419; 381 J. P. 615; 15 W. R. 1139; 2 
Mar. L. C. 547. 

Annotations :—Consd. O’Neilv. Armstrong, Mitchell, [1895] 2 
Q. 3B. 70; Browning v. Crumlin Valley Collieries, [1926] 1 
K. B. 522. Refd. Austin Friars Steam Shipping Co. v. 
Strack, [1905] 2 kK. B. 315 ; Connelly . Sibery (1905), 69 J. P. 
115; Lloyd v. puoat Gee 03 L. 0.174; Palace a ar 


Co, v. Caine, [1907] C. 386. Mentd. Hobbs v. 


S. W. Ry. (1875), L. BR. 10 Q. B. 1 

-—— ——-—- ——..]— See, further, SHIPPING. 

598. —— As to system of working.] — 
RYLANDS v. LINDLEY (1887), 3 T. L. R. 494; 51 
J.P. Jo. 196. 

599. - Increased risk—Outbreak of war.|/— 
The Japanese Govt. purchased in this country a 











warship, which was placed in charge of a master 


sum is duc for wages at the end of a no longer to be bound by the contract 
month, whether the neglect or refusal of 
tho maater to pay it Justifies the servant | of the contract & the circumstances 


& this is to be determined by the terms 


e in quitting depends on whether the | existing in cach particular case.— 


ad. ———- ~——.] — Where a certain 


Tv “TAT /™ rer TTr 


master’s conduct evidences an intention 


ABRAMUF¥ ¥. PODRATZ, FEODOROFF v. 
a 
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Sect. 2.—Termination: Sub-secis. 12 & 13. Part 
V. Sects. 1 & 2: Sub-sect.1, A. & B.) 


to navigate on their behalf from the Tyne to 
Yokohama. PIltf. contracted with the master to 
serve as onc of the crew for the voyage for a fixed 
sum. The ship sailed from the Tyne, but before 
she arrived at her destination news reached her 
that war had been declared by Japan against 
China. Pltf. thereupon refused to continue to 
serve & left the ship. In an action brought by 
pitf. for his wages :—Held: the master was re- 
sponsible to pltf. for the act of his principals in 
declaring war, &, as the consequence of such 
declaration of war would be to expose pltf., in 
the event of his continuing the voyage, to greater 
risks than thosa he had contracted to run, pltf. 
was justified in leaving the ship, & was entitled 
to ‘recover the stipulated sum notwithstanding 
that the voyage was not completed.—O’NEI v. 
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ARMSTRONG, MiTcHELL & Co., [1895] 2 Q. B. 
418; 66L.J.Q.B.7; 73 L.T.178; 11 T. LR. 
548; 8 Asp. M. L. C. 63; 14 R. 703, C. A. 
Annotations :—Consd. Austin Friars Steam Shipping Co. v. 
Strack, [1905] 2 K. B. 315; Lloyd v. Sheen (1905), 93 
L. T. 174; Browning v. Crumlin Valley Collicrics, [1926] 
1 K. B. 522. Refd. Connelly v. Sibery (1905), 69 J. P. 
115: Palace Shipping Co. v. Caine, [1907] A. C. 386; 
St. Enoch Shipping Co. v. Phosphate Mining Co., [1916] 
2K. B. 624. 

—_— ——..]— See, further, SHIPPING. 

600. —-— Illegality of part of contract.|-— 


KEARNEY t. WHITEHAVEN COLLIERY Co., No. 244, 
ante. 


SuB-sSECT. 13.—ORDER OF THE CoURT. 
Jurisdiction of county court.|—See Employers 
& Workmen Act, 1875 (c. 90), s. 3 (2). 
Jurisdiction of justice.) See Employers & 
Workmen Act. 1875 (c. 90), s. 4. 


eee ee 


Part V.—-Remuneration. 


Secr. 1.—REMUNERATION AS FACTOR IN 
RELATIONSHIP OF MASTER AND SERVANT. 

Wages.|— See Sect. 2, post. 

Bonen other than wages.]— Si > Sect. 3, 
post. 

Remuneration by third party.|/—See Sect. 4, post. 

On charges of embezzlement.|-—See CriMINAL 
Law, Vol. XV., pp. 922, 923, Nos. 10,160-10,170. 
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Srct. 2.—WAGES. 
Sub-secT. 1.—Riaur To WAGES. 
A. Necessity for Contract. 

601. General rule.]|—A servant who comes over 
from the West Indies, where he has been a slave, 
& who continues in the service of his master in 
Kngland, without any agreement for wages, is not 
entitled to any, unless there has been an express 
promise.— ALFRED v. FiTZJAMES (MARQUIS) (1799), 
3 Esp. 3, N. P. 

602. -|— A. & his wife boarded & lodged 
in the house of B. the brother of A., & both A. & 
his wife assisted B. in carrying on his business. 
A. brought an action for the services, to which 
B. pleaded a set-off for board & lodging :— leld : 
neither the services on the one hand, nor the 
board & lodging on the other, could be charged 
for unless the jury were satisfied that the parties 
came together on the terms that they were to pay 
& to be paid: but, if that were not so, no ex post 
facto charge could be made on either side.— 
Davizs v. Davies (1839), 9 C. & P. 87, N. P.; 
subsequent proceedings (1840), 9 C. & P. 252. 

603. -——.|—REEVE v. REEVE, No, 605, post. 

604. --—.|—RopeEnts v. SmirH, No. 612, post. 

605. Implied contract.]— Service, however long 
continued, creates no claim for remuneration with- 
out a bargain for it, cither express or implied from 
circumstances showing an understanding on both 
sides that there should be payment, 











PopRaTz (Sask.), {19201 2 W. W. R. : 
; 61 D. L. RR. 3138; 13 Sask. L. RR. 


2 1 5.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.—A. 
601 i. General rule. J—Wages are the 


ner-onal o« mine af Inhannar errr 


artisans, & it is an essential ingredient 
in wages that the personal services 
of the labourer or artisan must not only 
bo rendered but must have been con- 
teinplated as such in the contract. 
—COUPEZ v. LEAR, HUBBARD CLAIM- 
ANT, WINNIPEG ELECTRIO Ry. Co. 


f1aTrny 


An action cannot be maintained for remunera- 
tion merely because it may appear to be reason- 
able (MARTIN, L.).—REEVE v. REEVE (1858), 1 
F, & F. 280, N. P. 

606. —~—.}] — Wherever a relation cxists be- 
tween two parties, which involves the perform- 
ance of certain duties by one of them & the pay- 
ment of reward to him by the other, the Jaw will 
imply or a jury may infer, a promise by each party 
to do what is to be done by him.—-MORGAN v. 
RaVEY (1861), 6 H. & N. 265; 30 L. J. Ex. 131; 
3L. T. 784; 25 J. P. 376; 9 W. BR. 3763 158 
BK. R. 109; previous proceedings (1860), 2 F. & 
F, 283, N. P. 

Annotations :—Consd. Robb v. Green (1895), 64 L. J. Q. TB. 
593. Refd. Baylis v. Lintott (1873), L. R. 8 C. P. 345; 
Batthyany v. Walford (1887), 36 Ch. D. 2693; Jackson rv. 
Watson, 11909) 2K. 1B. 193. Mentd. Herbert ». Markwell 
" rae Av L. IT. 649; Medawar v. Grand Hotel Co., [1891] 
607. —-—.|-—LoFrrus v. Maw, No. 724, post. 
608. --—— On continuation of service—Promis 

of present.]|—A master having admitted that, by 

his factor’s agreement, he promised to his servant, 
in addition to his ordinary wages, a present of 
£20, the service to be at all events till the end of 
one year; & that sum not having been paid at 
the expiration of the year, & the service having 
continued for several years :—Held: the con- 
tract was renewed in all its parts from year to 
year; &, nothing being said to the contrary by 
either party, £20 was due for every year of the 

service.--MANSFIELD (HARL) v. Scorr (1833), 1 

Cl. & Hin. 319; 6 EB. It. 936, H. L. 

609. On performance of service—Servant 
resigning during term of service.|—-LAMBURN v. 
CRUDEN, No. 655, post. 

610. ——- Work done on the order of 
another.|—In an action by pltf., a surveyor, 
against deft., one of the acting committee of a 
projected railway, it appeared that prospectuses 
were issued, & arge sums received as deposits 
upon shares. At a meeting of the committee, 











238.—CAN. 


601 ii.——.J]— Sura v. NEWFOUND- 
LAND GOVERNMENT (1892), 7 Nfld. 
L. R 668.—NFLD. 


605 {. Implied contract.}—JOHANNES- 
BURG MUNIOIPALITY 2. 2, "SULLIVAN, 


an F#n89) 4nn T 


FART V.—KEMUNERATION. 


at which deft. was present, there was a written 
resolution, that 8. should be employed to make a 
valuation of the land & houses on the intended 
line. S. would not act, & G., another member 
of the committee, applied to pltf. & at a subse- 
quent meeting deft. assented to pltf.’s appoint- 
ment. The fact having been communicated by 
G. to pltf., he acted upon it, & sent in his report. 
Deft. was afterwards a party to an agreement 
entered into to refer pltf.’s bill to G., & another 
person, for settlement :—Held: the jury were 
properly directed that the question was, whether 
pltf. & deft. meant to contract on the footing of 
a@ personal liability of deft., either alone or as a 
member of the acting committee, or on the credit 
of the funds. 

If [a party] does work on the order of another, 
under such circumstances as that it must be 
presumed, that he looks to be paid as a matter of 
right by him, then a contract would be implied 
with that person—under most circumstances, an 
absolute one, under some a conditional one—pro- 
vided he receives funds wherewith to pay 
(PARKE, B.).—Ll1acins v. LIOPKINS (1848), 3 
Exch. 163; 6 Ry. & Can. Cas. 75; 18 L. J. Ex. 
113; 12 L. T. O. 8S. 245; 164 BE. RR. 799. 
Annotations :—Refd. Caldicott v. Griffiths & Lowe (1853), 1 

Cc. L. RR. 715. Mentd. Bailey v. Macaulay, Bailey v. 

Pearson, Bailey v. Haines, Bailey v. Bracebridge, Dawson 

v. Hay, Wilson v. Holden (1849), 13 Q. 8. 815; Colling- 

ridge v. Gladstone (1890), 7 T. Ll. R. 60. 

611. Servant having board & 
lodging.|—-When services have been rendered 
without anv express contract for wages, but with 
board & lodging, or other benefits, as the per- 
mission to keep poultry for profit, for the party 
serving, a contract to pay for such services is not 
to be implied.—FoorpD v. MoRLEy (1859), 1 F. & 
F. 496, N. P. 

12. ——- ——— Presumption of contract on 
ordinary terms — Rebuttal of presumption.|— 
Pitf. wrote to deft. as follows :—‘‘I agree to 
accept the appointment of secretary of the L. co. 
upon the following terms, viz., first, a salary of 
£300 per annum, commencing at the present date, 
if the co. be completcly registered & put into 
operation; if not, I shall be satisfied with any 
remuneration for my time & labour you may 
think me desefving of & your means can afford.”’ 
Deft. wrote in answer accepting the terms, & 
adding :—‘‘ It is distinctly agreed & understood 
that if the co. is not formed & carried out, that 
vart of your letter which alludes to your salary 

e null & void, & that at the expiration of three 
months it is entirely left to me to give unto you 
such sum of money as I may deem right as com- 
pensation for labour done in the event of the co. 
not being carried out.’ Pltf. rendered some ser- 














613 i. Reasonable wages pay- 
able.}+~Where a bye-law of a munici- 
pality appointed a health officer but 
did not fix his salary :— Held: the law | CAN. 
would fix his salary at a reasonable 
sum, regard being had to the services 
performed.—BoGgaRT v. TOWNSHIP OF 
SEYMOUR (1885), 10 O. R. 322.—CAN. 

613 ii. ——- ———. LARK 0. CLARK 
(Sask.) (1921), 62 D. L. R. 280.—CAN. 

613 iii, ——- ———.] — GISBORNE v. 
NEWFOUNDLAND & LONDON TELEGRAPII 
Co. (1855), 4 Nfld. L. R. 72.—NFLD. 

e. Performance of serviccs by near 
relative — Whether contract implied.| 
—Uuless a specific contract of hiring 
be proved, the ct. will discountenanco 
an action by a son or daughter against 
® parent for services performed whilo 
living in the parent’s house.—SPRAGUE 
CA ON (1843), 1 U. C. It. 284.— 


£—— ——.]— WHITE v. WHITE 











821.—SCOT. 
pectation of 
marry her, but 


of hiri 
was no 


(1852), 1 P. E. I. 75.—CAN. 


es, 


a. 
McKERRICHER (1883), 6 O. 


h. ——.J—ILER v. ILER (1885), 
9 O. R. 551.—CAN. 


k—— —.] — PECKHAM "Je 
Drvotry (1889), 17 A. It. 273.—CAN. 
1.—— .)]— MILLER +. MILLER 
(1898), 25 R. (Ct. of Sess.) 995; 
Sc. L. R. 769; 68. L. T. 57.—S8COT, 


——,] — Ro: 


n- L e 
M‘CLYMONT (1906), 8 F. (Ct. of Sess.) 


n. Performance of service—In ex- 
marriage — Failure 
marriage—Whether contract implied. 
Where services were rendered by pitt. 
to deft., in expectation that doft. would 
there was no contract 
, & pitt. expressly said that she 
to receive & did not expect 
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vice, but the co. was never formed :—lZeld : there 
was no contract upon which pltf. could recover 
any part of the salary. 

It is by no means a matter of law that a person 
shall be paid for his services, it is a matter of 
contract. No doubt there is a variety of labour 
from which there arises an irresistible inference 
that the person who has done it is to be paid, 
but that is a sort of labour which is always done 
for money, & in such cases a jury would presume 
a contract on the ordinary terms unless evidence 
was given to the contrary (MARTIN, B.).—RoBERTS 
v. SmiTH (1859), 4H. & N. 315; 28 L. J. Ex, 164; 
32 L. T. O. S. 820; 157 E. 1. 861. 


Annotations :—-Expld. Loftus 7. Roberts (1902), 18 T. Li. Rh. 
532. Refd. Broome v. Speak, [1903] 1 Ch. 586. 
613. 


Reasonable wages payable.] — lt. v. 
PENDLETON (INHABITANTS), No. 270, ante. 

614. ——— Resolution to grant holiday with 
wages—Right to additional wages if no holiday 
allowed.]—-The council of a corpn. passed a resolu- 
tion ‘‘ that all the workmen in the employ of the 
corpn. with not less than twelve months’ service 
shall have onc weck’s holiday in each year between 
the beginning of Apr. & the end of Oct. with pay : 
this arrangement to come into operation in the 
year 1907.” 

A workman who came within the terms of this 
resolution served from July 2, 1914, to Aug. 5, 
1915, without having had the holiday. He was 
dismissed the service by a notice which expired 
on Aug. 5, 1915, but was not paid a week’s wages, 
in lieu. of the holiday :—Held: assuming the re- 
solution contained the terms of the contract, it 
did not mean that the workman was entitled to 
a week’s wages for each completed yoar of service 
if he was not allowed a week’s holiday at some 
time between Apr. & Oct., & therefore he was 
not entitled to the week’s pay claimed by him. 
—Horr v. SHEFFIELD CoRPN. (1916), 85 L. J. 
K. B. 1684; 32 T. L. R. 303; 14 L. dG. RR. 614, 


D. C. 
Remuneration at discretion of employer.|— 
See Sect. 2, sub-sect. 1, B., post. 

615. Remuneration to be mutually arranged— 
No agreement arrived at.|—Held: there was no 
concluded contract until the parties had agreed 
upon the salary.—Lorrus v. RoBerts (1902), 18 


T. L. R. 532, C. A. 
Annotation :-—Refd. Broume v. Speak, [1903] 1 Ch. 586. 








B. Remuneration at Discretion of Employer. 


616. Whether remuneration recoverable.| — 
Where a person performed work for a committee, 
under a resolution entered into by them “ that 
any service to be rendered by him should be taken 
into consideration, & such remuneration be made 


EE 


wages or pay:—/leld: on deft.’s 
refusal to marry pltf., no action would 
lie as upon an implicd promise to pay 
the value of such services in mongy.— 
He GaN vw. SUISTEL (1873), 23 C. P. 


Oo. Must be alleged in stalement 
of claim.j}]—In an action for wages 
the statement of claim must allege that 
pltf. worked for deft. at the Jatter’s 
35 | request or such other facts as show that 

doft. made himself liable to pltf. for 
», | the wages earned.-—ROBERTS v. POL- 

LOOK (Sask.), [1926] 4 D. L. R. 1145; 
[1926] 3 W. W. RK. 705.—CAN. 

p. Terms of ayjreement — 
of fact.}—LoaG v. ELLWOOD 
14 A. R. 496.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.—B. 


616 i. Whether remuneration recover- 
able. }—WI8MER v. WISMER (1864), 23 
U. Cc. R. 519.—CAN. 

G2 


— CAMPBELL  v. 
R. 85.— 





Question 
of (1887), 
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as should be deemed right’ :—Held: an action 

would not lie to recover a recompense for such 

work, the resolution importing that the committee 
were to judge whether any remuneration was due. 

—TAYLOR v. BREWER (1813), 1 M. & S. 290; 105 

B. R. 108. 

Annotations :-—Distd. Bryant: v. Vlight (1839), 5 M. & W. 
114. Expld. White v. Woodward (1848), 5 C. B. 810. 
Distd. Bird v. McGaheg (1849), 2 Car. & Kir. 707. Expld. 
Bill v. Darenth Valley Ry (1856), 26 L. J. Kx. 81. Consd. 
Hall v. Conder (1857), 26 L. J.C. P.138.  Apprvd. Roberts 
ov. Smith (1859), 4 H. & N. 315. Expld. Loftus v. Roberts 
(1902), 18 T. L. R. 532. Refd. Lake v. Campbell] (1862), 
5 1. T. 682: Broome v. Speak, [1903] 1 Ch. 586. 

617. Recovery on quantum meruit.]— 

If A. agrees to serve B. as an apothecary’s assistant 

at such salary as C. should think reasonable, & 

it appear that no application had been made to 
C. to fix any salary, A. cannot recover anything 
for his services in an action for work & labour.— 


OWEN v. BOWEN (1829), 4 C. & P. 98, N. P. 








618. ——.}]— RAWLINGS v. CHANDLER 
(1854), 9 Exch. 687; 156 E. HR. 295. 

619. ——_ ——_.|— RoBERtvs v. Suitu, No. 612, 
ante. 

620. ——- -—-—.]-—-A. agrecd to enter into the 


service of B.. & wrote to him a Ictter as follows: 
—‘' T hereby agree to enter your service as weckly 
Manager, commencing next Monday; & the 
amount of payment I am to receive I leave entirely 
to you.” <A. served B. in that capacity for six 
wecks :—Held: the contract implied thar A. was 
to be paid something at all events for the services 
performed ; & the jury, in an action on a quanium 
meruit, might ascertain what B., acting bond fide, 
would or ought to have awarded.— BRYANT v. 
FLIGHT (1839), 5 M. & W. 114; 2 Horn. & H. 84; 
3 Jur. 681; 151 EK. R. 49; sub nom. BrIant v, 
FLIGHT, 8 L. J. Ex. 189. 


Annotations :--Dbtd. Roberts r. Smith (1859), 4 H. & N. 
315. Expld. Loftus v. Roberts (1902), 18 T. L. R. 532. 
Refd. Lake v. Campbell (1862), 5 L. TI. 582; Broome v. 
Speak, (1903) 1 Ch. 586. 

e ——.|— See, generally, Part VI., Sect. 4, 
post. 


621. ——— After tender by employer--Of sum 
considered reasonable.|—On a parol contract with 
a public board to perform certain work & labour, 
for whatever ‘‘ recompense the board might allow 
as right & proper,”’ an action will lic to recover a 
reasonable recompense, although the board tender 
what they consider right & proper.—LIRD v. 
McGaHEG (1849), 2 Car. & Kir. 707, N. P. 





C. Payment Dependent on Contingencies. 


622. Commission on profits— Deduction of losses 
for previous year.|-—A clerk was engaged under an 
agreement to serve for ten years, at a yearly 
salary of £200 paid quarterly, & the employer 
agreed ‘‘ yearly & every year to pay, over & above 
the salary, so much as should be equal to fifteen 
per cent. upon the clear yearly net gains & profits 
of the trade, after deducting all debts & expenses, 
interest on capital, & all losses that should happen 
for bad debts or otherwise. It was also agreed 
that a rest should be made yearly :—Held: the 
fifteen per cent. was to be paid upon the profits 
of each particular year, & the losses in former 
years could not be deducted.—PHILLIPS v. CURL- 
ING (1847), 10 L. T. O. S. 245. 
PART V. SECT. 2, SUB-SECT. 1.—C. 

q. Commission on _ profits.) — 
WATSON v. MILLER (1864), 23 U. C. RR. 
217.—CAN. 


r. Wages to be paid out of procceds 
of sale.}—-MCDONELL v. COOK (1845), 


1U.C. R. 542.—CAN. 
t. ———.]— TOWNSHEND »p. 
(1893), 26 N. 8. R. 78.—CAN, 


PART V. seed 2, ‘acta 1.— 
» (a). 
a. Wartime service with Forcese—. 


MASTER AND SERVANT. 


628. Commission on articles ‘‘ sold ’’—Articles 
commandeered by Government.]—Where an em- 
ployee is entitled, in addition to his salary, to a 
commission on articles ‘‘ sold” by his employers, 
he has no right to such commission on articles com-~- 
mandeered by the Govt. from his employers under 
Army Act, 1881 (c. 58), s. 115.—THOMPSON v. 
British BERNA Motor Lorrizs, Lrp. (1917), 33 
T. L. R. 187. 

Official of company—Payment after appoint- 
ment.|—See CoMPANiEs, Vol. IX., p. 638, No. 
4217, 

—— Payment after public allotment of shares.| 
—See COMPANIES, Vol. IX., p. 544, No. 3592. 

Negotiator for formation of company—Payment 
after commencement of business.|—See Com- 
PANIES, Vol. IX., p. 638, No. 4218. 


D. During Absence of Servant. 
(a) In General. 


624. Imprisonment by foreign power.] — A 
foreign prince, under pretence of precaution 
against a supposed act of aggression of our Govt., 
made a hostile seizure of British ships in his 
ports, & imprisoned our seamen on shore, & after 
six months they were released, & they resumed & 
concluded their voyage, & the owners received 
their freight :—Held : such seizure, however hostile 
in the manner, so far partook of the nature of an 
embargo in its result, & not of a capture, that it 
did not put an end to the contract of a mariner 
for wages even during the time of such detention 
& imprisonment. But cven considering it as a 
temporary capture, yet, like the case of a capture 
& recapture, the mariner was still entitled to his 
wages ; for a marincr’s title to wages depends on 
the ship’s carning her freight for the voyage, & 
the performance of his stipulated duty; & here 
freight for the voyage was ultimately earned, & 
the mariner was guilty of no breach of duty ; 
for his stipulation not to be on shore under any 
pretence, without leave, before the voyage was 
ended, must be understood of a being on shore by 
the party’s own unauthorised act; & even if such 
imprisonment on shore could be so considered, 
yet the master having afterwards received him 
again on board without objection amounted to a 
dispensation of the scrvice in the interval, & 
entitled him to wages according tv his original 
contract.—-BEALK v. THOMPSON (1804), 4 East, 
546; 1 Smith, K. B. 144, 102 I. R. 9403 affd. 
sub nom. THOMSON v. BEALE (1813), 1 Dow, 299, 
tee L.; previous procecdings (1803), 3 Bos. & P. 
Annotations :-—Folld. Jobnson v. Broderick (1804), 4 East, 

566. 1 & S 


nsd. Dowthwuite v. Tibbut (1816), 5 & . 
75. Distd. Brown v. Milner (1817), 7 ae 319. Consd. 


v. De Wolf (1855), 4 E. & B. 844. 
Thompson (1869), L. NR. . P. 330. ‘ 
Beal, [1916] 1 A. C. 486. Refd. Cuckson v. Stones (1858), 
1K. & K. 248; The Chieftain (1863), Brown. & Lush. 
104; The Olympic, [1913] P. 92; Browning v. Crumlin 
Valley Collierics, [1926] 1 K. B. 522. Py 
625. .|— JOHNSON v. BRODERICK (18U4), 
4 East, 566; 102 H. R. 947. 

626. Absence at request of employers—School 
teacher.|——Regulations of an education committee 
provided that in the case of absence of teachers 
through illness for more than four weeks the 








Contract to pay during absence—Half- 
wages. }—GILMOUR v. SCOTTISH MINERS 
FEDERATION FRIENDLY SOCIETY, [1918] 
] 8. L. 7. 39.—SCOT. 


b. While attending court «under 
subpena.}—The temporary absence of 


ADAMS 
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committee would take into consideration the pay- 
ment of salary after the expiration of the four 
weeks. 

A married woman, head mistress of an infant 
school, expected her confinement carly in Jan. 
1911. On Sept. 10, 1910, the committee, in vicw 
of her condition, requested her to absent herself 
from her duties till after the birth of the child. 
They regarded her condition as an illness & de- 
clined to pay her full salary during her absence 
which extended from Sept. 10, 1910, to Feb. 6, 
1911 :—Held: the teacher’s absence from Sept. 
to Feb. was not ‘‘ absence through illness,” 
although this expression was not confined to 
absence during the time of actual illness, but 
absence during approaching illness & subsequent 
convalescence, but in consequence of the request 
of the committee ; & she was entitled to her full 
salary. 

The law seems to be that loss arising from the 
temporary incapacity of a servant from illness 
falls upon the employer. The basis of that is 
that illness is not a breach of contract but some- 
thing arising from the act of God (per Cur.).— 
DAVIES v. ERBBW VALE URBAN DISTRICT CoUNCIL 
ne 75 J.P. 533; 27 T. L. R.543; 9 LL. G. R. 
1226. 

627. Wartime service with forces-—Contract to 
pay during absence—Servant of corporation.|-— 
On Sept. 21, 1914, the corpn. of C. passed a resolu- 
tion “ that any officer or servant of the corpn. ... 
who may volunteer & be accepted as such, & 
serve Great Britain afloat or ashore during this 
European War be allowed Icave of absence during 
his naval or military services ; that he be reinstated 
upon his return with no loss of position or emolu- 
ments consequent upon his enforced absence 3 
that the corpn. pay him .. . during such period 
such sums as with the pay he receives from the 
Govt. will make up his full salary or wages. . . .”’ 

Pitf. was employed by defts. as a tramcar 
driver at £1 11s. Gd. a week. Relying on the 
resolution of Sept. 1914, on July 6, 1915, he 
volunteered, contrary to the wishes of his 
employers, was accepted for service. Ile 
claimed from defts. the difference between his 
army pay & the civil pay he was receiving before 
he enlisted :—eld: (1) by the resolution of 
Sept. 21, defts. had consented to pltf. enlisting ; 
(2) they had contracted to pay pltf. the sum 
claimed in the action; (3) the contract, if ultra 
vires originally, was validated by Local Govern- 
ment (Kmergency Provisions) Act, 1916 (c. 12), 
which was retrospective. Pltf. was therefore 
entitled to judgment.—SHIpron v. CARDIFF 
Coren. (1917), 87 L. J. K. B. 51; 116 L. T. 687; 
15 L. G. R. 587. 

628. War bonus included.|—On 
Sept. 15, 1914, the council of the deft. corpn. 
passed a resolution that the whole of their council 
employces, married or single, called up for service 
or volunteering for service with the Forces should 
be granted “ full civil pay,’’ less their service pay, 
calculated at 7s. per week, & in the case of marricd 
men in the army, less also the amount of the 
separation allowance for the wife, as from the date 
of mobilisation or enlistment, the council’s pay- 
ments to be continued so long as the employees 
were required to remain in the Forces & were in 
receipt of naval or military pay : & that increments 
of salary under any scale becoming duc to any 
officer or employee during his period of service 
with the forces of the Crown should be paid as they 











& Bervant from bis master’s employ- 
ment, while attending ct. as a witness 


under a subpena, is no ground for 
deduction from his salary.—MACINTYRE | CAN. 
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accrued. Piltf., who was employed by the council 

as a riveter & driller, in reliance on that resolution 

volunteered for service with the Forces & enlisted 
on Nov. 11, 1914. Me was at that time a married 
man & was in receipt of a weekly wage of £1 11s. 3d. 

Defts. had in fact no power to make the payments 

authorised by the resolution, but on May 17, 1916, 

Tocal Government (Emergency Provisions) Act, 

1916 (c. 12), s. 1, came into force. As from the 

date of pltf.’s enlistment & down to the time of 

his demobilisation defts. paid to pltf. weekly sums 
which from time to time varied in amount, & 
which were calculated upon the assumption that, 
according to the contract between the parties, 
the ‘* full civil pay ”’ of pltf. was the pay he was 
receiving at the date of his enlistment. In an 
action brought py pltf. to recover the increments 
of pay to which he would have been entitled if he 
had remained in the service of defts. :—Held: 
the action was founded upon a simple contract: 
debt & not upon a specialty debt arising out of 

Local Government (Iimergency Provisions) Act, 

1916 (c. 12), & therefore Stat. Limitations, & not 

Civil Procedure Act, 1833, applied; therefore, 

pltf. could only recover such increments of pay 

as became payable within the six years preceding 

the issue of the writ in the action.—AYLOTT v. 

Wmsv fam Corpn., [1927] 1 Ch. 30; 95 L. J. Ch. 

5333; 1351. 'T. 424; 90J.P.165; 42 T. LR. 516 ; 

2414. G. 1. 429, C. A. 

629. --— -——— War bonus included.] —A 
circular issued by the Postmaster-General in 1914 
stated that postal servants who entered the army 
would be allowed full civil pay, in addition to 
military pay. A telegraphist relying on the 
circular left his position in the Post Office for 
military service, & during his absence bonuses 
were given to the postal staff remaining at home, 
& he by petition of right claimed the amount of 
those bonuses :-—Held: the bonuses were part of 
suppliant’s pay, & he was entitled to the relief 
claimed.—SurTron v. A.-G. (1923), 39 T. L. R. 
2053; 67 Sol. Jo. 422, LW. L. 

Annotations :—Distd. Railway Cleuring_ House vr. Druce 
(1926), 135 L. 1. 4173 Sisson v. West Ham Corpn. (1926), 
135L.7.427. Refd. Pidduck, otc. . RK. (1924), 41 T. LR. 
51. 

630. —-— ——- .|—On Aug. 21, 1924, the 
Railway Clearing Ilouse issucd a circular in which 
it was stated that if a marricd man with dependants 
joined the Army, an allowance would be made to 
him which, with the amount deducted from his 
pay & separation allowance by the Army 
authorities, would not be less than four-fifths of 
his salary or standard rate of pay when he was 
in the service of the Clearing House. An un- 
married man or widower with dependants was to 
receive an allowance according to individual 
circumstances. It was also stated that the men’s 
posts were, as far as possible, to be kept open for 
them till their return to civil life. Pltfs., who had 
joined the Army, claimed a declaration that they 
were entitled under the circular in question to the 
difference between the emoluments paid to them 
during their service in His Majesty's l’orces & the 
emoluments paid to other persons employed by 
the Clearing [louse during the same period who did 
not join the Forces. Pltfs. were selected from three 
classes: (a) those who had already enlisted when 
the circular was issued; (b) those who enlisted 
between the date of the issue of the circular in 
question & June 25, 1916, when the Military 
Service Act, 1916 (c. 105), came into force; & 














v. McLEOD (1888), 27 N. B. R. 199.— 
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Sect. 2.—Wages: Sub-sect. 1, D. (a) & (b), F., F. 
& G.] 

(c) those who enlisted after June 25, 1916 :—Held: 
the word ‘salary ’’ necessarily connotecd a con- 
tractually secured payment, & that excluded 
bonuses.— RAILWAY CLEARING Hovusk v. DRUCE 
(1926), 185 L. T. 417; 42 T. L. R. 663, H. L.; 
reveg. 8. C. sub nom. DRUCE v. RAILWAY CLEARING 
HovseE (1925), 183 L. T. 514, C. A. 


Annotation :—Refd. Sisson » West Ham Corpn. (1926), 
135 L. T. 427. 


Unlawful absence—-Forfeiture.|—See Sub-sect. 
5, A., post. 
Seamen’s wages.|—See SHIPPING. 





‘b) Illness. 

See, generally, Contract, Vok XII., p. 377, 
Nos. 3115 ef seq. 

631. Gencral rule—Servant entitled to wages.|— 
R. v. CHristcuourRcH (INHABITANTS), No. 371, 
ante. 

632. ——.]— A trader borrowed £550 
under an agreement by which the lender was to 
become his clerk at a salary of £222 108. a year. 
The trader agreed to produce his accounts & 
balance sheet to the lender, who was to get in 
the debts, & alone {to draw cheques on the banking 
account. If the balance was in the trader’s 
favour at any time, he might draw to the amount 
of it. On payment of the loan, or on proceedings 
being taken to recover it, the agrcee...cnt was 
to be at an end. The Iender was to have the 
option of becoming a partner. On the trader 
becoming bkpt. :—Held: the lender was a clerk 
entitled to payment of three months’ salary in 
full, & the circumstances of the clerk having been 
absent: from business owing to ill-health for the 
three months immediately preceding the bkpcy., 
with bkpts.’ sanction, did not take away this 
right.—Jte CLosson, Ea p. Ilarris (1845), De G. 
165; 6L. T. O. S. 208; 9 Jur. 497, Ct. of R. 

633. ——- ——.|— LU. was employed as a 
biscuit maker on the terms of a week’s notice. 
One day he sent word that he was ill & unable to 
attend, & on inquiry this was found correct. 
After an absence of five weeks he returned, when 
the master refused to allow him to resume work. 
No notice had been given by the master to quit 
the service :—Held: the contract was not dis- 
charged by H.’s absence from illness, & H. was still 
a servant, & entitled to return & work till he got 
a week’s notice —Cakr v. HADRILL (1874), 39 
J.P. 246. 

634. —--—- --—.]--PI{f. entered deft.’s service 
for a period of five years, at a yearly salary, pltf. 
undertaking to devote the whole of his time to 
deft.’s business. During the period pltf. became 
temporarily ill, & was in consequence prevented 
from performing his work :—Held: pltf. was 
entitled to salary during the time of his illncss.— 
WARREN v. WHITTINGHAM (1902), 18 T. L. R. 508. 
Annotation :—Refd. Niblett. r. Mid. Ry. (1907), 96 L. 'T. 462. 
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635. ——- ——.]— DAVIES v. EBBw VALE URBAN 
District CouNcIL, No. 626, ‘ante. 

636. Right conditional on subsistence of con- 
tract—Contract for actual performance of services. } 
—By agreement defts. took pltf. into their service 
for five years, if he should so long live, & be able 
to perform, & actually perform, the services con- 
tracted for, & upon the like condition covenanted 
to pay him a certain salary :—Held: pltf. could 
not recover his salary for such time as he was 
absent from the place of his employment upon sick 
leave, though during that time he had not ceased 
to be in the service of defts.—InaLIs v. DWAST- 
Inp1a Co. (1851), 18 L. T. O. S. 93. 

637. ———.]-CucKsoN v. STones, No. 4838, 
ante. 

638. Illness caused by servant’s misconduct — 
Before contract.|—Pltf. was engaged by defts. 
as a clerk at £120 per annum, & was to have one 
month’s notice of dismissal. He began his duties 
on July 2, & served till Aug. 1. He was then 
obliged by illness to be absent till Sept. 2, when he 
tendered his services, which were refused. He had 
in the meantime received on Aug. 20, a letter from 
defts. terminating the engagement. In an action 
brought by him for wages from Aug. 1 to Sept. 20: 
—Held: pltf. was entitled to wages for that period, 
& it was no answer to his claim that the illness 
was caused by an act of misconduct on his part, 
which occurred before the contract, & which he 
did not know, at the time of the contract, would 
lead to his illness, & render him incapable of per- 
forming his work.—K.--— v. RASCHEN (1878), 38 
L. T. 38; sub nom. K. v. R., 42 J. P. 264, D.C. 
Annotations :—Retd. Loates v. Maple (1903), 88 L. T. 288; 

Niblett v. Mid. Ry. (1907), 96 L. T. 462. 

639. Receipt of sick pay from friendly society— 
Railway servant.|—Tltf., a railway employee, upon 
entering the co.’s service, signed an undertaking to 
abide by the rules of the co. One of these rules 
required him to join the railway co.’s friendly 
society, which was independent of the co., but to 
the funds of which the co. contributed. By 
the rules of the society a member was entitled to 
sick pay during illness, but not if he was receiving 
wages from the co. PItf. became ill in Feb. 1905, 
& received sick pay until Sept., when he reccived 
notice terminating his employment :—Held: he 
was not entitled to wages during that period.— 
NIBLETT v, MIDLAND Ry. Co. (1907). 96 L. T. 462 ; 
23 T. L. R. 240; 51 Sol. Jo. 211, D.C. 

Annotation :—Refd. Warburto: v. Co-up. Wholesale Soc., 

[1917] 1 K. B. 663. 

640. What amounts to ‘illness ’’ — Approach 
of illness—Convalescence.]|— DAvIEs v. HBBW VALE 
URBAN DIstrRicT COUNCIL, No. 626, ante. 

Seamen’s wages.|—-See SHIPPING. 


E. Extra Wages. 


641. Necessity for distinct agreement.]—-If a 
clerk to the comrs. of the land tax be appointed 


clerk to the comrs. for managing other taxes, his 





PART V. SECT. 2, SUB-SECT. 1.— 687 fii. ——.}+—MONTAUUE v. GRAND | entitled to be paid for the time during 
D. (b). TRUNK PAcIFIc Ry. (1915), 8W. W. R. | which he was absent.—MILLER v. 
637 i. Right conditional on subsistance | 528; 23D. L. R. 855; 25 Man. L. R | Morton (1891), 8 Man. L. R. 1.—CAN. 


of contract.}-MARKs v. Dantmouta | 372.—CAN. 


FERRY COMMISSION (1903), 836 N.S. R. 
168; 348. C. I. 366.—CAN., 


637 fi. --—.]--A servant {s entitled 
to his wages or salary during absence 
through temporary illness, provided 
that the contract. of service remains 
in existence during that time, & that 
he is ready & willing to carry out. his 
duties save for the incapacity pro- 
duced by the _ illness.—CoL_Ma 


the il N i gel 
v, 
NAIsH (1914), 28 W. L. Re 487-—CAN. | filnen’ creer 


637 iv. ——.}—RITCHIE 
(1903), 23 N Z. L. R. 409.—N.Z. 
637 v. ———.]}—MYERS 
[1910) T. P. D. 869.—S. AF. 
637 vi. ——-.}—Boyp v. STUTTAFORD 
& Co., [1910] App. D. 101.— 8. AF. 
ce. Weekly servant—Whelher entitled 
Where a servant hired 


absent, on account of 
ess, six or seven weokas, he is not 


v. HALL | PART V. SECT. 2, SUB-SECT. 1.—E. 


641 i. Necessity for distinct agreement.] 
—LATIAM vt. EDINBURGH & GLASGOW 
Ry. Co. (1866), 4 Macph. (Ct. of Sess.) 


641 if. ——.}—MACKENZIE v. BARD'S 
TRUSTEES, [1907] 8S. C. 838.—SCOT. 


Rounon, 11009} 3. C O71: OR 
577; [1909]19. L. T. 383.—8COT.. 


v. SIERADSEI, 
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deputy who performed all the duties of his office 

is not therefore entitled to an increase of salary. 

Had pltfs.’ case rested wholly on the fact of 
the new duty being imposcd upon him, I should 
not think it such a case as would have entitled him 
to come into a ct. of justice for an additional 
stipend on a quantum meruit (LORD KENYON, 
C.J.).—BELL v. DRUMMOND (1791), Peake, 63, N. P. 

642. .|—A. purser’s steward on board one 
of His Majesty’s ships cannot recover wages from 
the purser, upon an implied contract, for his 
services as such on board the ship in addition to 
wages as able seaman, payable by the Crown.— 
CARTER v. HALL (1818), 2 Stark. 361, N. P. 
Annotations :-— Distd. Clutterbuck ». Coffin (1841), Car. & M. 

273; Clutterbuck v. Coffin (1842), 3 Man. & G. 842. 

643. When contract to give full services.].— 
TAYLOR v. VANSITTART (1854), 24 L. T. O. S. 94. 

-|— Pursuer was appointed in 1868 

surveyor of police by the police comrs. of Dundee 

at a salary of £400, subsequently raised to £500, 

& continued in that office &, after 1894, as burgh 

surveyor to the town council until 1906. By the 

terms of his appointment it was stipulated that 
he should devote all his services to the business of 
the comrs. During the thirty-cight years of his 
employment he did work for the comrs. in excess 
of what was contemplated at the time of his 
appointment, & particularly in regard to the pro- 
motion of various bills in Parliament. On three 
occasions they paid him an honorarium, but other- 
wise he received no additional remuncration for his 
work. In 1906 he claimed, & brought an action 
against the comrs. for, £15,000 in respect of extra 
work :—Held: there was no evidence on which 

they could be held to be liable.—MACKISON v. 

DUNDEE MAGISTRATES, [1910] A. C. 285, IL I. 
645. Effect of custom or usage.|-- A marincr 

who has signed articles for a voyage at a certain 

pay per month, cannot claim any further wages or 
gratuity by usage or custom. 

The only [contract] allowed was that entered 
into by articles & signed by him (LORD ALVANLEY, 
C.J.).—LHLSwWoRTH v. WOOLMORE (1803), 5 Usp. 
84, N. Pb. 

Annotations :---Distd. Clutterbuck ¢. Coffin (1841), Car. & M. 
2733 Clutterbuck +, Coflin (1842), 3 Man. & G. 842. 
646. —-— Payment of income tax by employer 

—Fromotion to higher class of employment 

accepted.J—Under Port) of London Act, 1908 

(c. 63), s. 60, servants of certain dock cos. which 

by that Act were transferred to the Port Authoril-y 

held their office upon like “ terms & conditions ”’ 
as under the transferred dock cos. VPltfs., who 
were transferred employees, had entered the 
service at a time when there was a trade usage 
by the dock cos. to pay the income tax upon the 
salavics of such of their servants as were assessable 
thereto. At that time, having regard to the 
amount of their salarics, pltfs. were not so 
assessable. After the transfer, the Port Authority 
gave notice to discontinue the practice of paying 
income tax upon salaries. Pltfis were subsequently 
promoted by the Port Authority to higher gradcs 
of employment at increased salaries, & upon the 














641 iv. .}—“ Salary ’’ means fixed 
rate of payment for regular & continued 
scrvices rendered & docs not in its 
ordinary meaning include over-time 
or a periodical bonus.—BLACKBURN v. 

PACE PULN, (1920) a PrP D. 13.— 


648i. Hrhere 


d. Transfer to 
responsibilit 
SMITH ». EWFOUNDLAND GOVERN: 

MENT (1885), 7 Nfid. L. R. 62.—NFLD. CAN. 


position of greater 
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Whether apportionment allowed, }—OWEN 
cane (1899), 4 Terr. L. R. 174. - 


648 ii. —— ——.]—KNOX rv. MUNKO 


Right to higher wages. ]}-— 648 ili, ———-———. }}--SHEDDON tv. CITy 


or REGINA (1907), 6 


87 


passing of the Finance (No. 2) Act, 1015 (c. 39), 
they became assessable to income tax on the 
excess of their salarics over £120. They claimed 
a declaration that the Port Authority were liable 
to pay the tax :—Jleld: the acceptance by pltfs. 
of promotion to a higher class of employment, 
with notice of defts.’ intention to discontinue 
the practice of paying income tax upon salaries, 
constituted a fresh contract) of service, under 
which there was no obligation upon defts. to 
pay the tax.-- Merk «+. Port oF. LONDON 
AvuTHORITY, [1918] 2 Ch. 96; 87 lL. J. Ch. 376; 
119 L. T. 196; 82 J. P. 225; 34 T. L. R. 420; 
16 L. G. Rt. 483, C. A. 

647. Rescission of agreement — On transfer of 
business to statutory company.|—Pltf. had since 
1892 been in the employment of the Hast Tondon 
Waterworks co. That undertaking was by 
Metropolis Water Act, 1902 (c. 41), transferred 
to defts., the Metropolitan Water Board. & June 24, 
1904, was the ‘‘ appointed day ’”’ under the Act 
on which his transfer as one of the existing officers 
or servants of the Kast London Waterworks co. 
to defts. took place. By verbal agreement in 
1899 that co. had arranged to pay pltf., in addition 
to his weekly wages, an extra sum for certain 
extra services performed by him. From June 24, 
1902, to Nov. 16, 1906, no change was made by 
defts. as regards this extra weekly payment, but 
they then gave him notice that they would not in 
future pay this addition to his regular wages. Plt#f. 
sued defts. for balance of wages from Nov. 17, 1906, 
& clained a declaration that the agreement of 
1899 was subsisting & binding on defts. :—/JIeld : 
pltf.’s claim failed upon the ground that Metro- 
polis Water Act, 1902, gave him no legal right to 
insist that his pay could never be altered so long 
as he was performing the same duties as he had 
previously performed. There was nothing in the 
words of sect. 47 which prevented defts., after 
an officer or servant had once been taken over by 
them from considering his rate of pay too high 
& consequently altering it. As the Mast London 
Waterworks co. had been entitled, at any time to 
give seven days’ notice to change pltf.’s conditions 
of service & pay, defts. were equally entitled to do 
so. Piif. had sustained no loss in consequence of 
the Act, & it was only if loss were sustained in 
consequence of the Act that any right to recover 
compcusation arose under sect, 47.—ROWSELL v. 
METROPOLITAN WATER Boarp (1915), 84 L. J. 
K. L. 1869; 79 J. P. 2673 18 L. G. R. 654. 

Wages of seamen.|— See SHIPPING. 


F. Minimum Wages. 
Sce Work & LABOUR. 


G’. Apportionment of Wages. 


648. Where agreement entire----Whether ap- 
portionment allowed.j|——If A. appoint B. his 
collector, & direct B. to take & receive to his own 
use £100 out of the first money he collects, this is 
an entire agreement, & B. cannot bring an action 
of debt on it for £75 as for three-quarters of a 


ee 








648 iv. .) --A_ contract 
between a farmer & » farm labourer 
by which the latter agrees to work 
for the season at a certain sum per 
month to be paid at the expiration of 
the season is an entire contract & the 
labourer must complete the season 
before he is entitled to recover any- 

LA PLANTE v. KINNON (1915), 
30 W. L. R. 949; 8 W. W. BR. 3325 
D. L. R. 293.—CAN. 


648 v. 


entirc — 


Terr. L. R. 290.— | 21 
' —— ——~—J]-—-HARER ¢. 
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Sect. en Sub-sect. 1, G.; sub-sects. 2, 3 


year’s salary.—PLymMoutTH (CouNTESS) v. THROG- 

MORTON (1688), 3 Mod. Rep. 153; 1 Salk. 65; 87 

E.R. 99. 

Annotations :—Apld. Cutter r. Powell (1795), 6 Term Rep. 
ane Refd. Mills ». Kunnell (1824), 4 Dow. & Ry. K. B. 
(ft) e 


649. ——_- -—_— Effect of usage.]—(1) If a 
sailor hired for a voyage take a promissory note 
from his employer for a certain sum provided he 
proceed, continue & do his duty on board for the 
voyage, & before the arrival of the ship he dies, 
no wages can be claimed either on the contract 
or on a quantum meruit. 

As it [the contract] is entire, & as deft.’s promise 
depends on a condition precedent to be performed 
by the other party the condition must be performed 
before the other party is cntitled to receive any- 
thing undcr it. It has been argued that pltf. 
may now recover on a guantum meruit: but she 
has no right to desert the agreement (ASH- 
HURST, .J.). 

(2) With regard to the common case of an hired 
servant ... such a servant though hired in a 
general way, is considered to be hired with reference 
to the gencral understanding upon the subject, 
that the servant shall be entitled to his wages for 
the time he scrves, though he do not continue in 
the service during the whole year. So if pltf. 
in this cause could have proved any usage that 
persons in the situation of this mate ue entitled 
to wages in proportion to the time they served, 
pltf. might have recovered according 10 that 
usage (LAWRENCE, J.).— CUTTER v. POWELL (1795), 
6 Term Rep. 320; 101 E. R. 573. 
alnnotations :- As to (1) Distd. Thomas v. Williams (1834), 

3 Nev. & M. K. B. 545. Apld. Appleby v. Myers (1867), 

~2G27P. 6 Consd. Button vr. Thompson (1869), 

L. R. 4 C. P. 330. Apld. Sumpter v. Hedges, [1898] 1 

Q. BK. 673. Refd. Collins ». Price (1828), 5 Bing. 132; 

Lilley v. Elwin (1848), 11 Q. B. 7423 De Bermerdy v. 
Harding & Pooley (1853), 1 C. L. R. 8843 Ex p. Baker 
(1857), 3 Jur. N.S. 9387; Munro v. Butt (1858), 8 bk. & B. 
738: Harrison v. James (1862), 31 L. J. Ex. 248; Stubbs 
vt. Holywell Ry. (1867), L. R. 2 Exch. 3113; Lockwood 
v. Tunbridge Wells L. B. (1884), Cab. & El. 289; O'Neil 
v. Armstrong, Mitchell, [1895) 2 Q. B. 703; Donkin vr. 
Hastic (1897), 61 J. 2. 568; Parkin v. South Hetton Coal 
Co. (1907), 97 L. T. 983; Harrowing S.S. Co. v. Thomas, 
11913) 2 K. B. 3713 Dakin v. Lec, [1916] 1 K. B. 566; 
Moriarty »v. Regent’s Garage Co., [1921) 1 K. B. 423, 
As to (2) Consd. Baxtor v. Nurse (1844), 8 Jur. 273. Apld. 
George v. Davics, [1911] 2 K. 3. 445. Generally, Refd. 
Goodman v. Pocock (1850), 15 Q. B. 576; Kmmens ». 
Elderton (1853), 13 C. B. 495; The Camilla (1858), Sw. 
312. Mentd. Burnby v. Bollett (1847), 16 M. & W. 644 : 
Ebrensperger v. Anderson (1848), 3 Exch. 148; Dawson 
v. Collis (1851), 10 CG. B. 523; Hochster r. Do la Tour 
(1853), 2 ke. & B. 678; Prickett ve. Badger (1856), 1 C. B. 
N.S. 296; Danube & Black Seca Ry. & Kustendijie Harbour 
so. vw Xenos, Xenos wv. Vanube & Black Sea Ry. & 
Kustendjie Harbour Co. (1861), 11 GC. B. ON. S. 152: 
Bartholomew r. Markwick (1864), 9 L. 'l'. 651; Crawford 
v. Crawford (1867), 16 W. ht. 411; Savage v. Canning 
(1867), 16 W. R. 133; Oxford ». Provand (1868), L. R. 2 
Pp. C. 1355 Robinson v, Molictt (1875), L. R. 7 H. L. 802: 
Byrne tv. Leon Van Tienhoven (1880), 42 L. J. 371: 
ne A ler yea _ I. qs ee ' peucer v. Slowey, 
~ C. 4425 orkman, Clark v. Lloy 2 

11908) 1K B vas. n v. Lloyd Brazilciio, 

650. —-— Salary at yearly rate.|—A. agreed by 
writing to receive B. as clerk, etc., in consideration 
of B. paying him a premium of £300, “ & to pay 
him a salary at the following rates, viz.: for the 
first year £70 ; for the second, £90; for the third 
£110; for the fourth, £130; for the fifth & 
following years, £150’; & in the case of the death 
of either to return £160. At or just before the 





BUTTERY (Sask.) (1919), 46 D. L. FR. 
aN a 


650 i. ——— Salary at yearly raic.}~ 
GLIDDON v, YARMOUTH PUBLIC Scno001 








1001; 170.L 
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contrait— 


(Sec. 17) TRusTeKs (1908), 12 O. W. R. { D. L. R. 661.—CAN. 
R. 343.— AN. 


On Hata 
etermination 
sent.}—LIERLE ». ABBS (1921), 59 


MASTER AND SERVANT. 


execution of this agreement, B. said to A. that it 
would be convenient for him to receive his salary 
quarterly, & during the first three years the salary 
was so paid :—Held: in an action for work & 
labour & wages for the first quarter’s salary in the 
fourth year, this was an agreement within Stat. 

Frauds, s. 4. & could not be varied by the con- 

versations or acts of the parties; under it the 

salary was payable at the end of every year, & A. 

could not recover pro rata before the expiration 

of the year.—GIRAUD v. RICHMOND (1846), 2 C. B. 

835; 15 L. J.C. P. 180; 10 Jur. 360; 135 18. R. 

1172; sub nom. GERAUD v. RicnMONnD, 1 New 

Pract. Cas. 404; 7. T. O. S. 85. 

Annotations :—Refd. Evans v. Roe (1872), 1. N. 7 C. P. 138 5 
Williams v. Moss’ Empires, [1915] 3 K. LB. 242; Morris v. 
Baron, [1918] A. C. J. 

651. —-—.|—Boston DEEP SEA FISHING 
& Ick Co. v. ANSELL, No. 502, anle. 

652. Salary at weekly rate—Attachment of 
salary before expiry of week.|—S., a music hall 
artiste, was indebted to M. in the sum of £31 18s. 4d. 
for which amount & costs judgment was obtained 
against him. For the week beginning May 15, 8. 
was engaged to give a week’s performance at L. 
at a salary of £180 per week. On May 17 a 
garnishee order nisi was obtained by M. against 
S.’s employers to attach the proportion of salary 
alleged to be duce to S. for the performances already 
given by him that, weck, the affidavit upon which 
the application was based stating that the 
parnishees were indebted to S. in the sum of £100 
or thereabouts. By the terms of S.’s agreement 
his engagement was expressed to be for one week 
commencing May 15 at a salary of £180 per week. 
Clause 8 provided that ‘‘ In case the artiste shall, 
except through illness ... or accident, . . . fail 
to perform at any performance the artiste shall 
pay to the management as & for liquidated 
damages a sum cqual to the sum which the 
artiste would have received for such performance 
in addition to costs incurred by the management 
through the default of the artiste... .”? Clause 12 
provided that ‘‘ No salary shall be paid for days 
upon which the theatre is closed by reason of 
national mourning... .’’ ‘‘ No salary shall be 
payable for any performance at which the artiste 
may not appear through illness or his own 
default... .’? Clause 16 provided (inter alia) : 
“Tf the artiste shall commit any breach of any 
of the terms & conditions of this contract or of 
the rules, the managerent ... may forthwith 
determine this contract, & the artiste shall have 
no claim upon them for salary (other than a pro- 
portion for performances played) expenses, costs, 
or otherwise.” 

In an issue directed by the master it was con- 
tended on behalf of the garnishees that upon the 
construction of the contract the salary payable to 
S. did not become due until the expiration of the 
week for which he was engaged, & consequently 
was not liable to attachment before that time. 
It was contended for the judgment creditor tRat 
clauses, 8, 12 & 16 of the agrecment showed that, 
although the salary was payable weekly, it was 
contemplated that the artiste should be taken to 
have earned his salary at the end of each perform- 
ance. The master made the garnishee order 
absolute :—Held: the decision of the master was 
wrong, & there was no debt due to 8. which was 
liable to attachment until the expiration of his 
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Logan (H. J.) Co. (Ont.),. [1926} 2 
D. L. R. 046 : 7 Cc; B. R. 3 5.——CAN. 
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week’s engagement,— _ MAPLESON v. SEARS (1911), 
105 L. T. 639; 28 T. L. R. 30; 56 Sol. Jo. 54, 

653. On premature determination of contract— 
rise of servant.]—CuTTER v. POWELL, No. 649, 

654. ——— Determination by mutual consent— 
Yearly hiring — Bankruptcy of employer.|—(1) 
A clerk hired generally by the year at a certain 
salary, may, upon a dissolution of the contract 
by mutual consent within the year, recover salary 
ws oe without any express agreement to that 
effect. 

(2) The contracts of a trader with his clerks & 
servants are not dissolved by the issuing a com- 
mission of bkpcy. against him; therefore the 
clerk of a trader against whom a commission of 
bkpcy. issucs during a current year of the hiring 
of such clerk, may, after the bkpt. has obtained 
his certificate, recover his salary for the whole 
year. 

(3) So also he may recover pro ratd where the 
contract has been dissolved by mutual consent 
within the year, but after the issuing of the com- 
mission. 

(4) The departure of the clerks upon the ceasing 
of the trade, is evidence of a dissolution of such 
contract.—TJ'HOMAS v. WILLIAMS (1834), 1 Ad. & EL. 
685; 3 Nev. & M. K. B. 545; 3L. J. K. B. 202; 
110 EK. lt. 1369. 


-{nnotations :—As to (1) Refd. Lamburn v, Cruden (1841), 
2 Man. & @. 253. 4s tv (2) Consd. Hopkins v. Thomas 
(1860), 7 CG. B. N.S. 711. 

655, ——- Yearly salary — Question for 
jury.|—Where a contract for service at a yearly 
salary is by mutual consent put an end to in the 
middle of a quarter, the servant may recover 
salary pro ratd: but, whether he be so entitled or 
not, is a question for the jury upon the whole of | 
the cireumstances.—LAMBURN v. CRUDEN (1841), 
2 Man. & G. 253; 2 Scott. N. R. 583; Drink- 
water, 86; 10 1.75.0. P. Wl; 5 J. PP. 2423 5 
Jur. 151; 183 HK. 1. 741. 

Annotation: »Refd. Robins +. Power (1858), 1 Jur. N.S. 810. 
656. Salary pavable half yearly—Auditor 

& manager of estates—Apportionment Act, 1834 

(c. 22)..—Whcere pltf. was by decd appointed to 

** the offices of auditor & supcerintending manager 

of deft.’s estates” at a salary of £1,800 payable 

half yearly, on July 7, & Jan. 7, in every year, & 
deft. had revoked the appointment in the middle 
of a current year:—Held: above Act did not 
enable pltf. to recover a proportionate part of the 
salary in respect of that portion of the year during 
which pltf. held the offices. ‘That statute applies 
to cases where payment for the whole period must 

be made to some person & docs not include a 

payment under a contract between employer & 

employed for services performed, where the pay- 
ment entirely ceases upon the determination of 
claimant’s right to receive it.—LOWNDES  », 

STAMFORD (JARL) (1852), 18 Q. B. 425; 21 L. J. 

Q. B. 371; 19 L. T. O. 8. 227; 16 Jur. 903; 118 

Ki. R. 160. 

Annotation :—Consd. Moriarty v. Regent’s Garage Co., 
11921) 1 K. B. 423. 

Forfeiture of wages.|— See Sub-scct. 5, post. 

Quantum meruit.|— Sce Part VI., Sect. 4, post. 

Wages of seamen.]-—Sce SHIPPING. 
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Sup-srcr. 2.—PLAcE oF PAYMENT. 


See Payment of Wages in Public-Houses Pro- 


hibition Act, 1883 (c. 31). 


ee 


SUB-SECT. 3.—ATTACHMENT OF WAGKS. 
See MXECUTION, Vol. XXI., pp. 632~634, Nos. 
2143-2156, 
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SUB-SECT. 4.—DEDUCTIONS AND SEtT-OFB. 

657. Set-off—Bills given to servant—Payment 
not proved.|—IIERBDEN v. HARrsINK (1801). 4 
isp. 46, N. P. 

Sati it :—Rofd. Hickling vr. Hardey (1817), L Moore, 

658. —---- Value of goods lost—By negligence 
of servant.|—In an action by a scrvant against his 
master for wages, the latter cannot generally sect off 
the value of the goods lost by the negligence of 
the former ; but if it be proved to have been part 
of the original agreement between them, that the 
servant should pay out of his wages for all his 
master’s goods lost through his negligence, the 
value of goods so lost may, under the general issue, 
be deducted from the amount of the wages.— 
LE Lorr v. Bristow (1815), 4 Camp. 134, N. P. 

659. - ~— -———.|— Indebitatus assumpsil 
for work & labour, & for services in navigating 
certain barges for defts. 

Plea,’ that the claim was for waves due for 
services performed by pltf. as master of a boat 
used by defts. for the carriage of goods, they being 
common carricrs, & that plif. was hired by them 
under an agreement, that, as master of the said 
boat, he was to be responsible for the safety & due 
delivery of all goods taken on board by him, & 
was to be chargeable for all pilferages of, or damage 
or losses to any goods under his charge; & that 
the amount thereof should be deducted from his 
wages, & might be pleaded or set off accordingly. 
The plea then averred the delivery of a pipe of 
wine to pltf. on board the boat; & that, whilst it 
was so in pitf.’s charge, the wine was pilfered & 
water substituted in licu thereof, whereby the pipe 
of wine was greatly damaged, for which damage 
defts. were liable, & which damages amounted to 
a certain sum, ctc., which far exceeded the amount 
of the causes of action in the declaration mentioned. 
Defts. then claimed to set off the loss they had 
thereby sustained, against pltf.’s demand. ‘To this 
plea pltf. replied de injuria:—Held: the replica- 
tion was improper. Semble: the pica amounted 
to the general issuc.—CLEWoRTH v. PICKFORD 
(1840), 7 M. & W. 314; 8 Dowl. 873; H. & W. 
863; 10L. J. Mx. 4l; 5 Jur.174, 151 K. RK, 786. 
Annotations :-—Mentd. Salter vr. Purchell (1811), 7 Q. B. 209; 

Livingston v. Ralli (1855), 1 Jur. N.S. O04. 

660. Bill drawn by servant on master— 
Authority to draw for business purposes.|—-A. was 
employed as storekceper by B. & C., who were 
joint adventurers in a mine, & he was authorised 
to draw bills on B. for moncy laid out on account 
of the mining co. The bills were discounted by a 
banker, & the payment of them was guaranteed 
to him by B. & C. B. having been arrested, A., 
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658 i. Set-off—-Value of goods lost— 
ty negligence of servant.|—Re BROWN 
& CraFt, 21 Cc. L. ae 103.—CAN. 


&.—— Passage money received by 
Stage driver.}—MCRAK v. MOBKATH 
(1847), 3 Kerr, 446.—CAN. 


4. Deduction — Charge for medical 
altendance.)—-The request under Master 
& Servant Act, 5. 12, of thirty or more 
workmen that the master deduct from 
their wages @ sum be paid to a 
medical practitioner for attendance 
upon them, affects only those who 
make it & the employer. Workmen 


who do not join in the request may 
make other arrangements for medical 
attendance as they see fit.—HALI v. 
LANE, [1923] 1 D. L. R. 903; [1923] 
1W. W. BR. 5453 31 B.C. R. 507.— 
CAN. 

k. —— On summons for 
Work not done 


wajes — 
within agreed time.)— 
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Sect. 2.—Wages: Sub-sects.4 & 5, A. & B.] 


in order to provide funds to procure B.’s discharge, 
drew on B. a bill purporting to be on account of 
the mining co. The banker discounted the bill, 
& paid the amount to B. C. was afterwards com- 
pelled to take up the same in consequence of his 
Nera In an action brought by A. against 

. & C. for his salary :—J/eld : C. could not set off 
the amount of the bill—JonES v. FLEEMING 
(1827), 7B. & C. 217; 61. J. O. 8. K. B. 118; 
108 E.R. 704. 
Children, young persons & women—- Within 
Factory & Workshops Acts.|—See Employers & 
Workmen Act, 1875 (c. 90), s. 11 

661. Deduction—Charge for medical attendance 
—No special] contract.|—-If a servant has left his 
service for a considerable time, the presumption 
is, that all his wages have been paid It seems 
that a master is not bound to provide a menial 
servant with medical attendance & medicines 
during sickness; but if a servant fall ill, & the 
master call in his own medical man to attend such 
servant, the master will not be allowed to deduct 
the charge for such medical attendance out of the 
servant’s wager, unless there be a special contract 
between the master & servant that he should do 
50.—SELLFN v. NORMAN (1829), 4 C. & P. 80, N. P. 





662. —-~ Money paid on servant’s behalf—- 
Travelling expenses.|---LIEDGLEY v. Hout, No. 707, 
poat, 


—---- On summons for wages—Work badly done.] 
—Sce No. 831, post. 
Children, young persons & women— Within 
Factory & Workshops Acts.|-—See Employers & 
Workmen Act, 1875 (c. 90), s. 11. 

—— Forfeiture.|—See Sub-sect. 5, post. 

——— Company manager.]—Sce COMPANIES, Vol. 
IX., p. 544, Nos. 3594 et seq. 

--—— School teacher.|—Sce Epucation, Vol. 
XIX., p. 601, No. 284. 

—— Deductions under Truck Acts.} --- Sce 
FACTORIES, Vol. XXIV., pp. 9385, 938- 940, Nos. 
237, 261, 263-279. 

——— Agricultural labourer.|--—See LANDLOkKD & 
TENANT, Vol. XXXI., p. 564, No. 7116. 

———- Coal mining regulations.|—-See MINEs. 

—-— Seamen’s wages.|—See SHIPPING. 

—-— National insurance.|— See Work & LABOUR. 





SuB-SEcT. 5.—FORFEITURE. 
A. Absence of Servant without Due Notice. 


663. Right of servant to recover—Where wages 
accruec due at time of breach.|—-Guy v. NICHOLS 
(1694), Coinb. 265 ; 90 1. R. 468. 

664. — —-.|— Deft. having contracted 
with the Lords of the Admiralty to provide a 
steam vessel for exploring the river N., wrote to 
pitf. as follows: ‘‘ I am willing to give you the 





command of the-steamer destined for an exploring 666. 
& trading voyage up the river N. & its tributaries. | (1 








—_: 





ee 





ee 





— 





HAMILTON v. Moors (1872), 38 ULC. RR. 683 iii 
100.—CAN. (1899), 4 
l. Plea of set-off — Whether amount: 663 iv. ——- 


gen admission. }—STREWAaRrt v. ScoTT BRITANNIA 


7), 27 U. CO. R, 27.— CAN. 


PART V. SECT. 2, SUB-SECT. 5.—A. 


663i. Right of servant to recorer— 
Where wages accrued due at time of | 1 








breach.J—BLAKE v. SHAW (1852), 10 
U. C. R. 180,—CAN. ies GARDNER (19 
663 ii. ———- ——.]— JOHNSTON vv. D. Lh. 3 GaN. 


KEEMAN (1894), 3 Terr. L. R. 239.— 
CAN, 





-————. ]— TAYLOR o. KINSEY 
Terr. L. R. 178.—CAN. 
Sukiving Gor pees & 

MELTIN 7 
W.1. R. 368.—CAN 

663 v. ——. . -—-ASTMORE?. BANK 
OF BRITISH NORTH AMERICA (1913), 
& R. Cc. R. 257.—CAN. 


——.]— FARROW 
.L. R. 929; 


668 vii, ——- —~-,}— Bera v. COWIE 


MASTER AND SERVANT. 


Your pay to be at the rate of £50 per month com- 

mencing from Dec. 1, 1853, & a commission of 

20 per cent. on the net: proceeds of the produce you 

may bring down.” In reply, pltf. wrote to deft. 

as follows: ‘‘ In answer to your Iettcr of pee 
offering me the command of the vessel to go out 

in a trading & exploring voyage to the river N. 

& its tributarics at a fixed pay of £50 per month 

& 20 per cent. on the net proceeds of the goods 

obtained, I beg leave to say that I accept the 

service & the terms you mention.” The vessel 
proceeded up the N. under the command of pltf. 
as far as ID. when pltf. refused to proceed further 

& abandoned the command :—Held: this was not 

an entire contract for the whole voyage, but a 

contract which gave a cause of action for the 

salary as each month arose, & which, when once 
vested, was not subject to be lost or divested by 
pltf.’s desertion or abandonment of the con- 

tract.—TAYLOR v. LAIRD (1856), 1 H. & N. 266; 

oe J. Ex. 329; 27 L. T. O. S. 2213; 156 E.R. 

1208. 

Annotations :—Apld. Button v. Thompson (1869), L. I. 4 
©. P. 330. Refd. Parkin v. South Hetton Coal Co. (1907), 
98 L. T. 169. 
665. ——— .|—TLltf. shipped on board 

deft.’s vessel, as mate, at wages of £5 108. per 

calendar month, undcr articles in the form 
sanctioned by the Board of Trade in pursuance of 
the Merchant Shipping Act, 1854, for a voyage from 

Shields to Alexandria, &, if required, to any port 

or ports in the Mediterranean, Black Sea, Danube, 

ete., & home to the ship’s final port of discharge 
in the United Kingdom or continent of Europe ; 
the voyage not expected to exceed twelve months. 

During the voyage out there was evidence that 

pltf. had been guilty of drunkenness & violent & 

insubordinate conduct; &, being on shore at 

Sulina, a port in the Danube, he was left behind, 

& the vessel came home without him. In an action 

for wages for the time pItf. actually served on board, 

the jury found that he had been guilty of drunken- 
ness & abusive language subversive of discipline, 

& that he was not left; behind by the wilful mis- 

conduct or negligence of the captain, but through 

his own negligence & misconduct. They, however, 
negativced desertion :-—Held : notwithstanding this 
finding of the jury, pltf. was entitled to recover 
wages up to the time of his being left behind at 
Sulina, the contract being for a succession of 
voyages of indefinite duration, though ‘ not 
expected to exceed twelve months,” & the wages 
being vested & a debt at the end of each month 
of service, subject, it might be, to forfeiture in an 
event which had not happened, though perhaps 
no recoverable until the expiration of the period 
of service stipulated for.—BuTTon v. THOMPSON 
(1869), L. R. 4 C. P. 330; 38 L. J.C. P. 225; 20 
L. T. 568; 17 W. R. 1067; 3 Mar. L. C. 231. 


Annotations :—Distd. Saunders v. Whittle (1876), 33 L. TT. 
cae Retd. Parkin v. South Hetton Coal Co. (1907), 98 








——-..]--MARGERISON v. BERTWISTLE 
872), 36 J. P. 100. 
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(Sask.) (1918), 40 D. L. 1k, 250.—CAN. 


668 vili. ~-—-Where a hiring 

, is for $80 a month for 8 months tho 
Co. 7 | servant is entitied to recover at the 
A end of each month, & if he quits, though 
unjustificdly, he may recover his ih 

to the end of the month next preceding 
that in which he quits.—ABRAMOFF v. 
PODRATZ, FERODOROFF v. PODRATZ 
(Sask.) (1920) 2 W. W. R. 6: 61 
ree R. 313; 13 Sask. L. R. 215,—- 








v, 
12 


6 » -~RAMII MANOR ?. 
LITTLE (1873) 10 Bom. 57.—IND. 


Part V.—REMUNERATION. 








667. -|\—Pltf. was a putter in the 
service of a colliery co., his duty being to draw 
coal in tubs underground. His wages depended 
on the number of tubs drawn, & were payablo 
fortnightly on the Friday following the end of 
each fortnight, a statement of the wages due, 
called a pay note, being handed to each workman 
on the proceding day. The total amount of work 
done each day was ascertained daily. On 
Thursday, July 12, 1906, pay notes were handed to 
the putters showing the wages due for the fortnight 
endingon July 7. <A dispute arose as to the amount 
due to one of the putters, & in consequence on the 
Friday the putters declined to work, thus laying 
the pit idle. The putters were then informed that 
they had broken their contracts & forfeited all 
wages since the conclusion of the previous fort- 
night. On the following Monday the putters 
presented themselves for work but were refused 
unless they signed on afresh. By arrangement, 
however, they resumed work on the next day. 
Pitf. claimed for four days’ wages from July 9 to 
July 12 inclusive, & damages for breach of contract 
in not allowing him to work on the Monday con- 
tending upon the latter point that laying the pit 
idle for a day or two was, to the knowledge of 
defts., common practice, & did not amount to a 
repudiation of the contract of service. The 
county ct. judge found that the wages became due 
each day as they were carned, & he gave judgment 
for pltf. for the wages claimed & damages. The 
Div. Ct. held pltf. was entitled to the wages, but 
not to the damages, as the refusal of the men to 
work justified their dismissal. Upon appeal by 
defts. upon the question of wages:—I/eld: as 
each day’s wages became due daily, pltf. was 
entitled to recover.—PARKIN v. SOUTH HETTroN 
Coal Co. (1907), 98 Il. T. 162; 24 T. L. R. 193, 


he —-- ——.|---GEORGE v. DAviES, No, 432, 
ante. 
669. ——— Where no wages accrued due at time 


of breach—Recovery for current period of hiring.|— 
If a clerk be engaged at a salary of £100 a year, 
& having received his wages up to a certain time, 
serve for some time longer, & then leave the service 
before the year expires, without due cause, & 
without any notice. Qu.: whcther he is entitled 
to recover wages up to the time of his quitting. 

At all events, he is liable to a cross action for 
leaving the service without notice. 

I must take it that the hiring in this case was 
a hiring for a year. The doctrine that a gencral 
hiring is a hiring for a year, is not confined to 
servants in husbandry, but extends also to domestic 
& other servants (ABBOTT, C.J.).—HUTIMAN v. 
Bovxnois (1826), 2 C. & P. 510. 

670. —-—- —-—.]—- WALSH v. WALLEY, 
No. 692, post. 


669 i. —— Where no wagea accrued 
due at time of breach—Recovery for 
current neriod of hiring.}—PItf. was 
engaged by defts. at a monthly salary. 
After working for nineteen days in a 
certain month, he lIcft without giving 
auy notice, & subsequently brought this 
action for 19 days’ work actually per- 
formed :—Held: by Jeaving without 
notice, pitf. had forfcited his right to 
wages even for work done.—McCKZE v. 
TANADIAN PaciFio Ky. Co., 23 C. L. T. 
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669 iii. 
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669 iv. 
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669 ij. ——— ——— ~—-,]—-Whon a 
monthly servant leaves his em plOF 
ment wrongfully in the course of the 
then current month, he loses all rights 
to es for the time he had actually 
BCrved during that month.—DHUMEE 
BEMARA v. SEVENOAKS (1886), I. L. R. 
13 Cale. 80.—IND. 


of current p 


ee RALLI 
BROTHERS v. AMBICA PRASAD (1912), 
I. L. R. 35 All. 132.—IND. 


oe ——,}— 5S 
RAMADOO v. MORRIS (1888), 6 S. C. 28. 
—S, AF, 


669 v. —— ———- ——. 
& Co. ae steeT nO (1904), 21 S.C. 


PART V. SECT. 2, SUB-SECT. 5.—B. 
AN. 674i. What amount forfeited—W ages 


hiring. Where a person in the service 
of anotber under a yearly hiring is 
dismissed for cause 
during the currency 
he is not entitled to any remuncration 
for the portion of the year that he has 
served.—TIBBS v. WILKES (1876), 23 
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671. —--— -——.]--GREGSON v. WATSON, 
No. 695, post. 
672. —-.- —-~—.]—Pltf. was hired by 





deft. as a painter, by the weck, his wages to be 
sevenpence per hour, payable every Saturday at 
noon. The full week was fifty-four & a half 
hours, concluding at 5.30 p.m. on each Friday, 
but overtime was paid at the same rate. The 
engagement was determinable by either party at 
a week’s notice. Pltf. left the service without 
notice, on a Friday, at noon, having completed 
fifty-seven hours including overtime, since the 
piped Friday :—Held: pltf. could not recover 
is wages for the current week of his leaving the 
Service.—SAUNDERS v. WHITTLE (1876), 33 L. T. 
816; 40 J.P.136; 24 W. R. 406. 
Annotations :—Distd. Warburton v. Heyworth (1880), 6 


Q. BK. D. 1; Parkin v. South Hetton Coal Co. (1907), 98 
L. '. 162. Befd. Gregson v. Watson (1876), 34 L. ‘I’. 143. 
673. -———- -]—WARBURTON v. IlEY- 











WORTH, No. 693, post. 
Effect of agreement as to forfeiture.| — Sce 
Sub-sect. 5, C., post. 


B. Dismissal for Misconduct. 
674. What amount forfelted—Wages of current 
period of hiring-—Yearly hiring.|—-SpPAIN  v. 
mena No. 461, ante. 














15. —-—— . .|;-ATKIN v. ACTON, No. 
538, ante. 
676. ——— -——.|-—TURNER v. ROBINSON, 
No. 305, ante. 
677. —- ~ ——.]—RmmDGway v. HUNGER- 


FORD MARKET Co., No. 510, ante. 

678. —— —-— -| — Boston DEEP 
Fismina & Ick Co. v. ANSELL, No. 502, ante. 

679. ——- -- — Domestic servant.| — GORDON 
v. Porrer, No. 58!, ante. 

680. -—- -—— Weekly hiring.|—-W. was 
engaged to work for R. by the week as a miller ; 
& had served two years, when near the end of one 
week he absented himself half a day drinking, & on 
his return was discharged. On summons against 
lt. for wages, the justices awarded W. wages for 
the days of the current weck during which he had 
worked :—Held: as W. was properly discharged 
he was not entitled to any wages for the current 
week.— ROBBINS v. WRENCH (1867), 31 J. P. 758. 

681. --—— -]|—PItf. agreed with deft. to 
enter the service of the latter, a railway contractor, 
as general superintendent of station buildings to 
be erected, & for general works; his salary to 
be at a fixed yearly sum, to be paid monthly ; 
two months’ notice in writing on cither side to be 
given to terminate the agreement. Before the 
end of the first month deft. complained of pltf.’s 
incompetency & gave him notice in writing under 
the agreement. During the second month, deft. 
obtained further proof of pltf.’s incompetency & 
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Gr. 439.—CAN. 





m. After refusal to 
accept wages earned.}—Whcere a servant 
whose salary is payable periodically 
eg. Monthly, is justifiably dismissed 
for cause before the dute when the 
salary for such a period becomes due 
& payable, the fact that the master, 
credits him with salary up to the date 
of his dismissal & offers him the amount 
thereof does not prevent the master, 
after the scrvant’s refusa) to accept 
said amount, from falling back on his 
right to refuse to pay any salary at all. 
for said period.—KNIGHT ». DUCKLOW 
Morors, LTp. (Sask.), [1926] 4 D. L. R. 
1111; [1926] 3 W. W. R. 684.—CAN. 








BASSA- 
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Lf his employer 
of any one year, 

681i. —— ——.}—RBroyo MOHUN 
MYTEE 0. SWAYNE (1862), 1 Hay, 297. 


of hiring—Yearly | 
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Sect. 2.—Wages: Sub-sect. 5, B. & C.] 


discharged him. Pitf. sued in a county ct. & 
obtained judgment for one month’s salary; he 

rwards sued again in same ct. for a second 
month’s salary; the judge found as a fact that 
pltf. was incompetent to do the work for which he 
had contracted, & gave judgment on the second 
plaint for deft. :—Held: upon appeal, under the 
circumstances pltf. was not entitled to more than 
one month’s salary.—SEARLE v. RIDLEY (1873), 
28 L. T. 411. 

682. ——— Embezzlement by servant — Arrears 
of wages greater than sum embezzled.|—If a 
servant habitually embezzle his master’s property, 
the amount embezzled is wholly immatcrial; &, 
although the arrear of wages sought to be recovered 
may exceed the amount embezzled, the servant is 
not entitled to any thing (LORD TENTERDEN, 
C.J.).— Brown v. Crorr (1828), 6 C. & P. 16, n. 

683. ——— Wages accrued due—Before current 
period of hiring.|—In an agreement between a 
master & his traveller for a yearly engagement 
payable quarterly, the traveller's misconduct, for 
which the master dismissed him, is no waiver of 
the quarter’s salary due & payable previous to 
such misconduct.—WooLLEY v. STEINITZ (1847), 
8 L. T. O.S, 344. 

684. ——- ——_—_ ——.]— SEARLE v. Riptey, No. 
G81. ante. 

85. --——- ——- ——..] —- Hratry v. Socitrh 
ANONYME FRANCAISE RUBASTIC, No 506, ante. 

Effect of agreement as to forfeiture.] — See 

Sub-sect. 5, C., post. 


C. Agreement for Forfeiture. 

686. Construction of agreement — Forfeiture 
must come within terms.] — Pitf. declared in 
assumpsit for commission & wages due to him on 
a contract, whereby he agreed with defts. to sail 
for them to B., & purchase for them 1,200 tons of 
palm oil, & ship it on board of their ships ; that he 
would faithfully abide by their instructions to him, 
& would not aid or assist. directly or indirectly, 
the trading of any other ships or cargoes, by giving 
advice for the purpose of selling or bartering the 
same for palm oil, except so far as it might be 
rendered necessary for carrying the agreement 
into effect, & for defts.’ benefit, under the penalty 
of the forfeiture of his commission & wages. 
Defts. pleaded, that they were merchants trading 
to the coast of Africa, & having trading establish- 
ments there; & thcy were desirous of sending 
out an agent there, to purchase & ship for them 
palm oil, & to conduct exclusively their trading 
& take charge of their property thcre, which pltf. 
& one H. & one A. well knew; & that pitt. & 
those persons, contriving to defraud defts., 
fraudulently conspired & agreed together that H. 
& A. should fit out two ships for the coast of Africa, 
& that pltf. should apply for & obtain the employ- 
ment as agent for defts., & under colour & by 
means of such employment, & without defts.’ 
knowledge, & in fraud of his agreement with them, 
should assist & advise the said H. & A. in the 
trading of their ships, & the selling & bartering 
the cargoes for palm oil, & should assist the said 
ships by employing the workmen & servants of 
defts. upon them, & endeavour to establish a trade 
for the said H. & A. in competition with & to the 
prejudice of defts.; that, in pursuance of such 
conspiracy, they fitted out ships, & pltf. obtained 
the employment as agent, & induced defts. to 





—— ———.}—BHARTA, ETC. 681 iii. 


v. SiTau (1925), TL L. R. 48 All. 31.— | ALExanpER, [1916] C. P. D. 608.— 
IND, 15. AF. 


MASTER AND SERVANT. 


enter into the agreement in the declaration 
mentioned, for the purposes before stated ; 
that he did, under colour of his employment, & 
without defts.’ knowledge, & in fraud of his agree- 
ment, aid & assist Il. & A. in the trading of their 
ships, & supplicd them with palm oil, by employing 
defts.’ workmen & servants upon them, & in other 
ways assisted them in the bartering their cargoes 
for palm oil, & in establishing a rival trade to 
defts. Replication de injurid :—IIcld: the plea 
was bad; for the purposes therein stated, could 
not vitiate the agreement itself when carried into 
effect; & the actual aiding & assisting of H. & A., 
which was charged against pltf., was not such as 
was specified in the agreement.—HEMINGWAY v. 
HAMILTON (1838), 4 M. & W. 115; 150 KH. R. 
1366. 

687. ---— Absence without leave — Continuing 
absence with leave.|—By one of the rules of a 
cotton mill, any person absenting himself on 
account of sickness or any other cause was 
immediately to give notice to the overlooker ; in 
default thereof all wages then earned were to be 
forfeited. A weaver in the mill, in the middle of 
the day, asked the overlooker for leave of absence 
for half a day, promising to return to work the next 
morning at six. The weaver did not return the 
next day till half-past one in the afternoon :— 
Held: the weaver did not forfeit her wages under 
this rule, for she could not be said to be absent 
without notice mercly by continuing her absence 
longer than the period which she had mentioned.— 
TAYLOR v. CARR & PortTeER (1861), 30 lL. J. M. C. 
201; 30L. J. qQ. B. 295; 4L. T. 414; 25 J.P. 
375; 9 W. Rh. 699. 

688. ———_ ——— Late arrival at work.]—T. was 
employed by A., a cotton spinner, at a weekly 
wage of 15s., ending on Wednesdays. ‘The rules 
stated that a workman absenting himself would 
forfeit his wages. On Tuesday morning at 6 a.m. 
T. was late, & being refused entrance said he 
would leave for the day & went away. After 
breakfast he came again, & went in unobserved, 
till, on being noticed by the overlooker, he was 
told his work had been distributed, & T. went away 
again. On suing for the weck’s wages :—Held : 
the county et. judge was wrong in finding that T. 
had not absented himself on these facts, & therefore 
T. could not recover his wages.—TOMLINSON 1?. 
ASHWORTI (1885), 50 J. P. 164; 2 T. L. ht. 66, 
1). C. 

Annotation :— Apld. Press ». Bowes & Partners (1893), 62 
ad. M.C. ldo. 

689. ----— Official of employers to be sole judge 
of dispute—Finality of decision.|—Complainant 
became conductor of a tramway co. under an agree- 
ment by which he was to pay them £5, to be 
retained, together with his wages for the current 
week, as security for the discharge of his duties & 
the observance of the rules of the co., etc.: the 
co. to have power, in case of any breach by the 
conductor of the rules, to retain the £5 & his wages 
for the current week as liquidated damagcg for 
such breach; & it was provided that ‘“‘ the manager 
of the co. should be the sole judge between the 
co. & the conductor whether the co. was entitled 
to retain the whole or any part of the £5 & wages 
for the current week as liquidated damages; & 
that the certificate should be binding & conclusive 
evidence in ajl courts of justice, civil & criminal, 
& before all stipendiary & police magistrates, etc., 
that the amount thereby certified as the amount 
to be retained was the true amount to be retained, 


v. 681 iv. 





———. ]—SPENCER 
a dal [1920] App. D. 617 


t. 


Part V.—REMUNERATION. 


& should bar the conductor of all right to recover 
it.” Complainant having summoned the co. 
before a police magistrate, under London Hackney 
Carriages Act, 1843 (c. 86), to recover his deposit 
& wages :—Held: the agreement was not illegal, 
& the complaint being substantially a civil pro- 
ceeding, the manager’s certificate that the deposit 
& wages had been forfeited was conclusive evidence 
of the fact, precluding the magistrate from making 
any further inquiry.—LONDON TRAMWAYS Co. v. 
BAILEY (1877), 3 Q. B. D. 217; 47L. J. M. C0. 3; 
37 L. T. 499; 42 J. P. 22; 26 W. R. 404, D.C. 

Annotation :—N.F. Armstrong v. South London Tram. Co. 

(1890), 64 L. ‘I’. 96. 

690. ——— Seyvant not heard in 
defence.]|—Pitf. became a conductor of deft. co. 
under a written agreement on the terms, amongst 
others, that, for a breach by him of the rules of the 
company, the co.’s manager might decide that 
wages owing to him might be retained by the co. 
as liquidated damages for the breach, & that the 
manager's certificate in writing to that effect should 
be binding & conclusive evidence between the co. 
& the conductor in all cts. of justice. Pltf., having 
been dismissed by the manager for a breach of the 
rules, brought an action to recover the wages due 
tohim. After the action was brought the manager, 
without hearing anything that pltf. might wish to 
say, signed a certificate which declared the wages 
then due to pltf. to be forfeited to the co. :— 
Held: the certificate was no defence to the action, 
as the manager had not given pltf. an opportunity 
of being heard on the question of furfeiture.— 
ARMSTRONG tv. SOUTH LONDON T'RAMWAYS Co., 
Lap. (1890), 64 L. T. 96; 553. P.340; 7T.L. R. 
123, C. A. 

691. Effect of agreement -—On liability of servant 
to criminal proceedings.|—-R., a quarryman, was 
employed under a written agreement to serve D. 
for a certain period, the wages to be paid once 
every two months, & in case of absence without 
leave of D., then Rt. to forfeit the wages in hand 
then due to him. R., during the period, absented 
himself, whereupon D. proceeded against him under 
4 Geo. 4, c. 34:—IHeld: though the contract of 
hiring reserved to the master a remedy, such as 
forfeiture of the servant’s wages, in case of the 
servant’s absence without cause, the servant was 
not the Jess liable to the criminal punishment.— 
apie aes (DuKR) v. RAWLINSON (1864), 28 








692. What amount forfeited—All wages accrued 
due-—Wages for past period of hiring.|—In an 
action to recover 22s. for wages it appeared that 
pltf. was a weaver in the employment of defts., 
who were cotton manufacturers, that he was a 
weekly servant, & that his wages were regulated 
by the number of picces which from time to time 
he wove & delivered to his masters. Tlie practice 
at defts.’ mill was that the wages earned by the 
workmen at the mill were ascertained & fixed 
at noon on Thursday, but were not paid to the 
workmen till the following Saturday. The work- 
men worked under rules embodied in the contract 
of hiring, as follows: ‘‘ All persons in our employ 
are required to give fourteen days’ notice before 
leaving, such notice to be given at the time of 
booking up. Persons leaving without notice 
will forfeit all wages due.’? The term “ booking 
up ”’ ig understood to mean the Thursday in each 
week, Kifteen shillings of the amount sued for 
was earned by pltf. in the weck of his service, 
which ended at noon on Thursday, & the amount 
was then fixed. He worked till the forenoon of 
Friday, earning the balance claimed, & then left 
his service without any reasonable excuse :—Held : 
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the wages earned in the week ending on Thursday 

were forfeited as the rules were so framed as to 

protect the master by making the workman always 
liable to forfeit something if he left without notice. 

—WALSH v. WALLEY (1874), L. R. 9 Q. B. 367; 

43 L. J. Q. B. 1023; 38 J. P. 470; sub nom. 

WALLEY v. WALSH, 22 W. R. 571, 

Annotations :-- Distd. Parkin v. South Hetton Coal Co. 
(1907), 98 L. T. 162. Refd. Warburton v. Heyworth 
(1880), 6 Q. B. D. 1. 

693. ——— -.|—A weaver, & woman 
subject to the provisions of the Factory Acts, 
was employed at a mill in which amongst the rules 
were rule 15, that no person shall leave his or her 
work without giving fourteen days’ previous 
notice, such notice to be given on a Saturday, & 
rule 16, that any person leaving without giving 
such notice ‘‘ shall forfeit all wages then due, or 
earned, or unpaid.’’ She was paid by the piece 
& all work done was booked up at 3 p.m. on 
Wednesday in each week, & paid for on the follow- 
ing Saturday, all work booked after 3 p.m. on 
Wednesday being carried forward to the following 
weck. She left the mill before 3 p.m. on a Wednes- 
day without giving the required notice, having 
previously carried in & had booked certain work 
which she had completed. On the following 
Saturday she applicd for the wages duc at the time 
she left & when she had completed her work, but 
payment was refused on the ground that the same 
was forfeited by rules 15 & 16. No claim was, 
however, made for damage sustained by the 
employer. ... Employers & Workmen Act, 
1875 (c. 90), 8. 11, enacts that ‘in the case of a 
child, young person, or woman, subject to the 
provisions of the Factory Acts, any forfciture on 
the ground of absence or leaving work shall not be 
deducted from or set off against a claim for wages 
or other sum due for work done before such absence 
or leaving work, except to the amount of the 
damage, if any, which the employer may have sus- 
tained by reason of such absence or leaving work”’ : 
—IlIeld: the above facts did not show a weckly 
hiring at weekly wages, but showed that the price 
for the work done & booked when the weaver left 
on the Wednesday was then earned & due though 
not then payable, & the same would have been 
forfeited by rules 15 & 16 but us there was no 
damage & the weaver was a woman subject to the 
Factory Acts she was protected by Employers & 
Workmen Act, 1875 (c. 90), s. 11, & could not be 
deprived of what she had so earned. 

If the hiring was a weekly hiring for weckly 
wages, then as no wages would be duc until the 
end of the week, if applt. left before the end of the 
week, I am clearly of the opinion that this would 
not be within Employers & Workmen Act, 1875 
(c. 90), s. 11, but would be a case in which applt. 
was claiming for a sum which was never due at 
all. . . . Suppose the operative, instead of being 
a woman had been a workman... then the rules 
being part of the contract, although he would have 
carned the price to be paid for his work, & would 
have been forfeited by rules 15 & 16 (BRETT, L.J.). 
—WARBURTON v. HEYWORTH (1880), 6 Q. B. D. 1; 
50 L. J. Q. B. 137; 43 L. T. 461; 455. P. 383 29 
W. R. 91, C. A. 
me i faa Consd. Parkin v. South Hetten Coal Co. (1907), 








694. ——— Wages during suspension of servant— 
Suspension followed by dismissal.]|—By a rule of a 
co. the co. reserved the right to punish any servant, 
by immediate clismissal, fine, or suspension from 
duty, for certain offences, & they also reserved 
the right to deduct from the pay of their servants, 
& retain, the sums which might be imposed as fines, 
& to withhold their wages during the time of their 
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ect. 2.—Wages: Sub-sect. 5, C.; sub-sect. 6, A. 
(a), (b) & (c), B. & C.;3 sub-sects. 7 & 8.) 


suspension’ or absence from duty for any cause. 
The co. suspended one of their servants for two 
weeks under the rule, & at the expiration of the 
two weeks they dismissed him :—Held: he was 
entitled to his wages during the two weeks.— 
WARBURTON v. TAFF VALE Ry. Co. (1902), 18 
T. L. R. 420, D. C. 

695. Employers & Workmen Act, 1875 (c. 90), 
Ss. 11—Applicable only where wages accrued due.|— 
Pitf., a factory winder, was paid every Saturday 
for the number of sets she had wound off during 
the week ending on the preceding Wednesday ; 
one of the rules of defts.’ factory, in which she 
worked was that fourteen days’ notice in writing 
was required previous to leaving their employment, 
such notice to be given on a Thursday; & all 
persons leaving without notice would forfeit the 
whole of the weges to which they would otherwise 
have been entitled, & also render themselves liable 
to be proceeded against according to law. 

Pitf. earned 3s. 7d. on the first two days of one 
week of her employment, was absent with leave 
on the Saturday, did not return, & wholly left 
deft.’s service, without leave or notice, on Monday. 
In an action for 3s. 7d. earned, the county ct. judge 
held that pltf.’s was a weekly hiring, & that, 
although deft.’s damage by reason of pltf.’s absence 
was only 3s. plitf. could not recover anvthing under 
above sect. :—IHeld: notwithstandir : the fort- 
night’s notice required, the facts justified the 
finding that the service was weekly ; pltf. had no 
claim for wages or other sum due for work done ; 
& the county ct. judge was right.-- GREGSON v. 
WarTson (1876), 34 L. T. 143; 403. P. 312, D. CO. 
Annotations :—Distd. Warburton ». lleyworth (1880), 6 

Q. oo ; Parkin v. South Hetton Coal Co. (1907), 98 

696. —— No damage claimed by employer.] 
-——WARBURTON v. LLEYWorrTH, No. 643, ante. 

697. Waiver of forfeiture—No consideration— 
Invalid.|—Debt for wages as hired servant. Plea, 
that pltf. was hired on the terms that, if he 
should be drunk during service, he should forfeit 
all wages then due: that after the wages became 
due & whilst pitf. was in deft.’s service, ho was 
drunk, whereby, etc. Replication, after pltf. was 
drunk, deft. exonerated him from the forfciture, 
& agreed to pay him the wages already due as 
aforesaid, & continucd to employ him as such 
servant. New assignment, that part of the wages 
accrucd due before pltf. was drunk, & the rest 
afterwards; & that pltf. declared not only for 
wages due before but also for wages due after, 
etc. :—Held: the replication was bad for not 
showing any consideration for agrccing to pay 
the forfeited wages.—MONKMAN v. SHEPHERDSON 
(1840), 11 Ad. & Hil. 411; 3 Per. & Dav. 182; 
9L. J. Q. B. 184; 113 H.R. 471. 

Wages of seamen.|—Sce SHIPPING. 





SUB-SECT. 6.—RECOVERY OF WAGES. 
A. Action, 
(a) In General. 
When right arises.|— See Sub-sect. 1, ante. 
Right to account—Commission on profits. |— 
See Equity, Vol. XX., p. 268, No. 279. 


PART V. SECT. 2, SUB-SECT. 6.— 
A. (b). 








n. By whom maintainadle—In- 
fants.}—-13 & 14 Vict. o. 53, clause 27, | 612.—CAN. 
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to recover for their own labour con- 
trary to the principles of the common 
law.—FERnIs v. Fox (1854), 11 U. C. R. 


Whether 


to _recover.}—SLATER vo. TUNNICLIFFE 
Pr 19M _™-1T 


MASTER AND SERVANT. 


Evidence of contract—Secondary evidence in de 
fault of original.|—See HvinENncE, Vol. XXII. 


p. 239, No. 2145. 
Quantum merult.|—See Part VI., Sect. 4, post. 


(b) By and Against Whom Maintainable. 

By whom maintainable—Representative of ser: 
vant.|—See EXECUTORS, Vol. XXIII., pp. 289, 295 
Nos. 3554, 3602. 

698. Against whom maintainable—Agent o 
master-—Servant engaged without authority.]— 
If A. employ B. to work for C. without warran 
from C., A. is liable to pay for it (HoLT, C.J.).— 
ANON. (1698), 12 Mod. Rep. 256; 88 H. R. 1304 

——— ——-.|—- See, also, AGENCY, Vol. I., p. 393 
Nos. 964-966. 

699. ——— Master—Services lent by servant t 
third party—Payment made to ag If A 
while employed as master of a ship of which B. is 
the owner, gives part of his personal services to C 
for a stipulated sum, & C. pays this into the hand: 
of B., an action to receive it cannot be supportec 
against B. at the suit of A.—THOMPSON v. HAVE- 
LOCK (1808), 1 Camp. 527, N. P. 

Annotations :-—Refd. Frazer v. Hatton (1857), 2 Cc. B. N.S 
512. Mentd. Morison v. Thompson (1874), L. R. 9 Q. B 
480; Shipway v. Broadwood, [1899] 1 Q. B. 369; Kow 
land v. Chapman, Rowland v. Corrie, Kowland v. Brandretl 
(1901), 17 T. 1. R. 669. 

700. Commissioners under local pavin. 
Act.]—Indebitatus assumpsit will not lie agains 
comrs. under a local paving Act, for salary o. 
officers whom the Act authorises them to appoin’ 
at a salary to be paid out of the rates to be raisec 
thereunder. The proper remedy is, either by ar 
action upon the case, or a mandamus.—BoGe v. 
PEARSE (1851), 10 C. B. 584; 2L.M. &P. 21; 2¢€ 
L. J.C. P. 99; 16 L. T. O. S. 462; 15 J. P. 436° 
138 H.R. 212. 

Annotations :-—Distd. Hall v. Taylor (1858), KM, B. & E. 107 
Bush v. Martin (1863), 21f. & C. 311. 

701. Clerk to Commissioners— Actior 
by former clerk.|—Comrs. were appointed, to be 
elected annually, for executing a local Act. They 
had power to levy rates. By the Act they hac 
power to appoint clerks & other officers, & to pay 
them salaries out of the money to be raised under 
the Act. They had power to execute many works. 
By the Act they might sue & be sucd by their 
clerk ; & the comrs. were exempted from persona 
liability for any contracts entered into by them ag 
comrs. :—Held: a clerk, appointed by the comrs. 
for one year, might maintain an action for his 
salary against the clerk of the comrs. in a subse- 
quent year.—I[ALL v. TAYLOR (1858), HE. B. & E. 
107; 27 L. J. Q. B. 311; 31 L. T. O. S. 151; 
23 J. P.20; 4 Jur. N.S. 877; 120 1. R. 447. 
Annotation :—Refd. Bush v. Bcavan (1862), 1 H. & C. 500. 

702. Fellow employee—Cashier of em- 
ployer—Accustomed to pay servant.|—Pltf. & 
deft. were servants to D., pltf. as a stage coach 
driver, deft. as clerk & book keeper. Deft. usually 
paid plif. his wages & made up all the accounts, 
entering pltf.’s moneys in the books as being 
settled weekly: deft. & D. settled monthly. 
Pltf. having, as he alleged, £38 due, applied to deft. 
for it, admitting he had retained of D.’s eleven 
journeys of forty miles road money & parcels: 
deft. sent him £20 on account, & promised to pay 
the balance on pltf.’s calling to adjust accounts. 

















p. Action against estale— Proof of 
services. }—HARRISON v. CROWE (1914), 
14K.L. R. 133; 16D. L. R. 288; 47 
N. 8. R. §08.—CAN. 

q. Liability of assignee for wages 
due to &¢ 8 assignor. }—An 
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PItf. afterwards wrote to D. for the balance stating 
he should look to D. for payment. Pltf. subse- 
quently brought this action for it against deft. :— 
Held: the action for money had & received by the 
coachman against the clerk could not be main- 
tained.—GLovan v. JONES (1852), 20 L. T. O. S. 

708. — -- Member of unincorporated associa- 
tion—After dissolution of association.|—PItf. was 
the secretary of a shipowners’ association, which 
was unincorporated, & was managed by a com- 
mittee, which might be chosen from persons who 
were not members of the association. The rules 
provided that a certain entrance fee & annual 
subscription should be paid for cach vessel; & 
that, if the funds of the association were not 
sufficient to mect its liabilitics, the committee 
might make calls after a hundred vessels had been 
entered. Pltf. was appointed secretary by an 
agreement, undcr which he was to have a salary & 
commission; it contained a clause whereby he 
exonerated the managing committee from liability 
for his salary, etc., holding the association, subject 
to the rules & regulations, alone responsible. 
The association was dissolved. A hundred vessels 
were never entered. In an action brought against 
a member of the association for salary, com- 
mission, & disbursements :—Held : pltf£. could not 
recover, as on the true construction of the agrec- 
ment, he had agreed to look for payment to the 
funds of the association, & not to the individual 
members.— Dkr VRIES v, CORNER (1865), 13 L. T. 
G36; 14 W. R. 262. 





(c) Defences to Action. 


704. Payment — Appropriation of payment— 
Due on contract under seal—Payment generally 
during subsequent contract not under seal.|-—A. 
covenants with Kk. to serve him for certain wages 
for three years, at the end of which time a balance 
remains due to him from B. A. then enters into 
a fresh contract, not under seal, to serve B. at 
increased wages ; & at the end of three years more, 
it appears that he has received, at different times, 
sums more than sufficient to cover the balance 
due on the former contract :—Held: the last 
mentioned sums having been paid generally, 
without specifying on what account, A. had a 
right to apply them to the satisfaction of the simple 
contract debt.—PETERS v. ANDERSON (1814), 5 
Taunt. 596; 1 Marsh. 238; 128 EB. RR. 823. 
Annotations :—Refd. Devaynes v». Noble, Clayton’s Case 

(1816), 1 Mer. 572. Mentd. Mills v. Kowkes (1839), 5 

Bing. N. C. 455; Seymour v. Pickett, [1905] 1 kK. B. 715. 

-——_ --_—.| See, generally, CONTRACT, Vol. XII., 
p. 474, Nos. 3871 et seq. 

705. Presumption of-—Lapse of time since 
service,|—SELLEN v. NoRMAN, No. 661, ante. 

706. ~ Proof of—Settlement of account.]— 
Malt was sold by deft. to pltf., by a measure 
called a hobbett, being a measure established by 
local custom, without specifying the proportion 
which that measure bore to the standard as directed 
by 5 Geo. 4, c. 74, 58.15. The parties afterwards 
settled their accounts, & (inter alia) as to the malt : 
—Held: in an action by pltf. against deft. for 
wages, deft. might prove that scttlement of 














no Mability in taking over the scrvants 
of the assignor, for wages due by the 
assigenor to such sorvanta.— ROBINSON 
& WILLIS p. RIDLEY (1868), 5 Nfld. L. It. 
2416.—NFLD. 


the service. 
PART V. ssectale4 2, SUB-SECT. 6.— 


r. Misconduct during service-~Dis- 
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covery aftcr term of service.}--Pitfs. 
sued as assignees of G., for his wages. | 12 W. L. R. 225.—CAN. 
He was hired by the month. 
grossly fmmoral conduct on the part 
of H. throughout the greater part of 
Deft. did not know of this 
until after H. quit work :—Z/eld : pitt. 
could not. recover as owing to the con- 
duct of H. there were no wages owing 
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accounts as a payment of pltf.’s demand.— 
OWENS v. DENTON (1835), 1 Cr. M. & R. T1153 5 
Tyr. 350; 41L. J. Ex. 68 ; 149 BK. R. 1266. 

Annotation :—Mentd. Swan v. Blair (1835), 3 Cl. & Fin. 610, 


See, generally, OontRacT, Vol. XII., pp. 
447 et seq. 

707. Money advanced—To infant servant— 
Purchase of unnecessaries.| —- (1) A master 
advanced money to his female servant, who was 
under age, for her to purchase a silk dress & other 
articles not necessary for her:—-Held: these 
advances formed no defence to an action for her 
wages. 

Payments made to an infant, on account of 
wages due to her, for her to purchase necessaries, 
are valid payments. 

(2) Money paid by a master for coach fares for 
the mother of his servant, who was under age, 
cannot be deducted from the wages of the servant. 
—HEDGLEY v, Hout (1829),4 C0. & P. 104, N. P. 

708. ——— Purchase of necessaries.] — 
HEDGLEY v. Ifort, No. 707, ante. 

709. Lack of funds to pay salary—Action against 
local commissioners.|—Pltfs., exors. of J., sued 
deft., as clerk to certain local comrs., for salary, 
due under a local Act, to testator, for work done 
for the comrs. as their clerk. ‘he plea in effect 
set out, that the comrs. had not, cither at the time 
of the accruing of the debts, or afterwards, any 
funds in hand, raised under the Act, applicable 
to the claim, & that they had applied or appro- 
priated all their funds, to other debts :—/leld: 
the pleas, did not answer the claim of pltfs., who, 
in any event, were entitled to judgment.—Busu 
v. MARTIN (1863), 2 H. & C. 311; 3 New Rep. 90 ; 
33.L. J. Ex.17; 9 L. T. 510; 27 J. BP. 8255 10 
Jur. N.S. 347; 12 W. f. 204; 159 1, . 129. 
Annotations :— ; » Jones BRT), $6G Ch. TD. 1055 
OT or NAC N. Ie. Ry. (1889), 

23 Q. B.D. 492. 

Agreement to refer to arbitration.] -— Sce 
ARBITRATION, Vol. II., pp. 333, 334, 360, Nos. 
148-152, 307. 

Set-off.|—Sce Nos. 657-660, ante. 

Action out of time.]—  Sece VLimtraTION OF 
Actions, Vol. XX XII., pp. 384, 392, Nos. 665, 737. 








B. Summary Procedure. 
See Part VI., Sect. 2, post. 


C. Bankruptcy and Winding Up. 
Bankruptcy.|]—See Part VI., Sect. 10, sub-sect. 1, 
post. 
Winding up.|—-Sec Part VI., Sect. 10, sub-sect. 2, 
post. 


SUB-SECT. 7.—WAGES OF APPRENTICES. 
See Part XV., Sect. 1, sub-sect. 10, C., post. 


SuUB-secT. 8.-—-WAGES OF SEAMEN, 
See SHIPPING. 
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to him.—Woop vv. 
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BARKER (1909), 


There was 

| , & Admission of monthly payment 

| tm District Couri—Inconsistent defence 
raised on appeal.}—(GRANT v. BRADLEY 
(1911), 18 W. L. R. 068; 4 Sask. L. R. 
505.—CAN 
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Sect. 2.— Wages: Sub-sect. 9. 
1&2. Sect. 4.] 


SuUB-sEcT. 9.—OTHER CASES. 

710. Interest on arrears of wages.|—PItf., by 
a verbal agreement, in the year 1858, agreed to 
become the manager of deft.’s ironworks. By the 
terms of the agreement, pltf. was to receive 
7% per cent. of the profits made by deft., in each 
year, to be made up to £500 in case the proportion 
in question could not amount to that sum.  Pitf. 
continued to act as manager to deft. until the 
year 1864, when the business was sold. In the 
years 1859 & 1861 the sums due to pltf. under the 
agreement exceeded the fixed sum of £500 by 
£440 28. & £405 17s. 6d. respectively. No portion 
of these two sums of £440 2s. & £405 17s. 6d. was 
demanded by pltf., or paid by deft., until Sept. 13, 
1864, when deft. paid pltf. the sum of £554, leaving 
£201 19s. 6d. still duc. Deft. was not chargeable 
with any fraud, or anything beyond a certain 
inaccurracy in his accounts :—Held: (1) pltf. 
was not entitled to interest on the sums of £440 2s. 
& £405 17s. Ud. for the respective periods preceding 
Sept. 13, 1864; (2) plitf. was entitled to interest on 
the sum of £291 19s. Gd. from Sept. 13, 1864, to the 
date of the present order.—RISHTON v. GRISSELL 
(1870), L. R. 10 Eq. 3933 18 W. lt. 821. 

711. Damages for delay in payment.|—Piltf., 
together with some other men, had been employed 
as a bricklayer by defts. le was working on 
night shift, & was given notice at 5 a... that his 
employment would end at 6 a.m. Upon the 
termination of his employment a sum of £5 4s. 8d. 
was due to pitf., & at 6 aim. he went to the office 
of defts., to receive the amount to which he was 
entiticd. There was no one there to pay him at 
the time & he was cventually kept waiting until 
10.45 a.m. when he received his money. In these 
circumstances he brought an action against defts. 
claiming 3s. 11d. for loss of time owing to defts.’ 
delay in paying the wages due to him. Evidence 
was given before the county ct. judge that it was 
usual to pay the workinen’s wages at the expira- 
tion of the hovr’s notice given to them, so that 
there might be no delay in applying for another 
job. ‘The county ct. judge gave judgment for pltf. 
for the amount claimed upon the ground that it 
was unreasonable to expect him to wait fur some 
hours for his moncy after being dismissed at an 
hour's notice :—Held: the decision of the judge 
was wrong, & that upon the above facts no con- 
tract to pay pitf. for the time he was kept waiting 
for his wages could be implied.—llARPER v. 
LINTHORPE DINSDALE SMELTING Co., Lrp. (1909), 
101 L. T. 608; 26 7” L. BR. 82, D. C. 


Sect. 3: Sub-sects. 


SECT. 3.—REMUNERATION OTHER THAN 
WAGES. 


SUB-SECT. 1.—IN GENERAL. 

712. Board & lodging—Pauper placed with 
parishioner.|—-A pauper placed by the parish 
with a parishioner, upon an agreement between the 
latter & the parish officers to find board, washing, 
& lodging for the pauper at 2s. 6d. per week, & 
that the pauper was to do what. he was sect about, 
does not constitute the relation of master & servant 
between such parishioner & the pauper so as to 





PART V. SECT. 2, SUB-SECT. 9. 
710 i. Interest on arrears of wages.}— 
On a reference in an action in which 
money is claimed for work & services 
to be paid for at a fixed rato, 
the referee may allow interest on the 
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amounts claimed from the times they 
payable.—McCuULLOUGH  t. 
NEWLOVE (1896), 27 O. R. 627.—CAN. 
a. Right to wayes— Where cessation 
of work due to misunderst J— | —Sum of money.J—CROASDAILE v¢. 
WAKURYK v. McARTuUUR (1912), 21 | HAL (1895), 3 B.C. R. 384.—CAN, 


MASTER AND SERVANT. 


enable the latter to gain a settlement as by hiring 
& service. Neither does such relation arise by 
implication from a continuance of services by the 
pauper to the parishioner ; living with him as 
before, after the parish had refused any longer to 
continue the parochial allowance: & the pauper, 
who was a Grecnwich pensioner, going there twice 
a year without asking or receiving the leave of 
the parishioner: the latter, however, not refusing 
leave when informed of the other’s going.—R. v. 
RICKINGUALL INFERIOR (INIIABITANTS) (1806), 
7 Kast, 373; 3 Smith, K. B. 373; 103 BH. XK. 
144. 

713. —-—.]—-On the trial of an indictment for 
larceny as a servant, it appeared that prisoner 
lived in the house of prosecutor & acted as nurse to 
his sick daughter, prisoner having board & lodging 
& occasional presents for her services, but no wages. 
While prisoncr was so residing, prosecutor's wife 
gave prisoner moncy to pay a coal bill, which 
money prisoner kept, & brought back a forged 
receipt to the coal bill :—Held: prisoner was not 
the servant of prosecutor, but this was a larceny 
of the money.—R. v. Smirm (1844), 1 Car. & Kir. 
423. 

714, ———.]—-Foorp v. Moriry, No. 611, ante. 

715. Food & clothes.|— lt. v. Curisr’s Parisu, 
York (CHURCHWARDENS, ETC.), No. 330, ante. 

716. Gratuities — Servants of innkeeper.|— 
LAUGHER v. Pointer, No. 27, ante. 

717. ---—.|- -MANSFIELD (HARL) v. Scorr, No. 
G08, ante. 

718. ---—.]—A., being one of several proprietors 
of a lcreford & Birmingham coach, horsed it 
from Hereford to Worcester, & employed L. to 
drive it when he did not himself drive it ; B. having 
all gratuitics, as well when A. drove as when B. 
himself did so. It was the duty of B., on cach 
day when he drove, to tell the book-keeper at 
Malvern how much moncy he had taken ; the book- 
keeper entering that sum in a book & on the way 
bill, together with what he had taken himself ; 
& he then had to pay over the latter to B., who was 
to give the two sums to A. 4. gave truce accounts 
to the book-kceper, who made true entries, but B. 
accounted for smaller sums to A., saying that those 
were all, & paid over to A. these smaller sums, All 
the proprietors were interested in the money, but 
A. was the person to receive it, & he was account- 
able to his co-proprictors:—Held: this was 
embezzlement, & B. was rightly described in the 
indictment as the servant of A., & the money 
embezzled was properly laid as the money of A.— 
k. v. Witte (1839), 8 C. & P. 742; 2 Mood. ©. C. 
91,C. C.F. 

719. j|—R. ve. Smiru, No. 713, ante. 

720. Promise of gift at end of service—Suit of 
clothes-- When property passes.]|—-A servant being 
engaged for a year at thirty guincas & a suit of 
clothes, was provided with a livery suit on his 
entering the service. He was wrongfully turned 
away within the year:—Held: he could not 
maintain trover for the clothes, that not being fhe 
proper form of action. 

‘his action is founded in property. If plté. 
was dismissed without reasonable cause, whereby 
he was prevented from becoming entitled to this 
suit of clothes, he has his action for that; but he 
cannot maintain an action of trover, because he 
has no property in the clothes till he has served a 





W. L. &R. 160; 6D. L. lt. 66.—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 
b. Promise of gift at end of service 
anding.] ‘ 
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year (LORD TENTERDEN, C.J.).—CROCKER v, 
MOLYNEUX (1828), 3 UC. & P. 470, N. P. 

721. -—— Sum of money—Dismissal before end 
of service—Right to dismiss unaffected by promise.) 
—(1) An agreement in writing, by which pltf. 
agreed to serve deft. as agent at a yearly salary, 
contained a proviso that deft. would, at the end of 
the year, if he found pltf. had done sufficient 
business, give him £30 more :—Held: there was 
nothing in this agreement inconsistent with a 
custom in the trade to terminate the service, by 
either party giving to the other a month’s notice. 

(2) To an action for wrongfully dismissing pltf. 
from deft.’s service under the above agreement, 
deft. pleaded that he determined the service by 
# month’s notice, according to the custom. The 
Judge left it to the jury to say whether, looking 
at the proviso in the contract, they inferred that 
the parties meant to exclude the custom :—Held : 
a misdirection.—PARKER v. IBBETSON (1858), 
40. B. N.S. 346; 271. J. GC. P. 236; 31 L. 0. 
O. S. 101; 22 J. F. 659; 4 Jur. N.S. 5363 6 
W. &R. 519; 140 B. RR. 1118. 


Annolation :—.1{8 to (1) Consd. Bridges v. Potts (1864), 17 
C. B. N.S. 314. 


722. —-—- —~—-~ ——-- Consideration of gift in 
assessment of damages.]— LAKE v. CAMPBELL, No. 
780, post. 

723. Expectation of testamentary bequest— 
Whether remuneration by wages or bequest-- 
Finding of jury.|—Srtrroup v. Stroup (1844), 7 
Man. & G. 417; 8 Scott, N. R. 166; 3 L. T. O.S. 
126; 1385 B. RR. 174, 

724. Failure of bequest - Whether en- 
forceable notwithstanding failure.|-- A. rendered 
domestic services on the faith of a promise by B. 
that he would compensate her, & of a codicil 
by which, in pursuance of such promise, he 





bequeathed to her a life interest in certain houses. ! 
B. revoked that codicil by another, which was duly | 


proved :—Held: it appearing that A. had been 
induced to render valuable services to B. on the 
faith that by so doing she would become entitled 
to the benefit of the trusts created in her favour by 
the former codicil, testator had no right to revoke 
the same, & such trusts must be performed.— 

Lorrvus v. Maw (1862), 3 Giff. 592; 82 L. J. Ch 

49; OL. 'T. 346; 8 Jur. N.S. 607; 10 W. R. 513; 

66 I. R. 544, 

Annotations :— Expld. Coles v. Pilkington (1874), I. TR. 19 
Kq. 174. Consd. Maddison v. Alderson (1883), 8 App. 
Cas. 467. Mentd. Traill v. Baring (1864), 3 New Rep. 
362; M‘Askie vu. M'Cay (1868), 16 W. R. 1187. 

725. -~—.| — Intestate induced a 
woman to serve him as his housekeeper without 
wages for many years & to give up other prospects 
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which he left her the life estate :—Held : there was 
no contract, & even if there had been & although 
the woman had wholly performed her part of 
serving till the intestate’s death without wages, 
yet her service was not unequivocally & in its own 
nature referable to any contract, & was not such 

a part performance as to take the case out of the 

operation of the Stat. Frauds, 8s. 4; & she could 

not maintaif an action against the heir for a 

declaration that she was cntitled to a life estate 

in the land.—MADDISON v. ALDERSON (1883), 8 

47 J. P. 821; 3l W. R. §20, H. I; affg. S. C. 

sub nom. ALDERSON v, MADDISON (1881), 7 Q. B. D, 

174, ©. A. 

Annotations :-—Mentd. Humphreys v. Green (1882), 10 
Q. B.D. 148; A.-G.v. Hubbuck (1884), 13 Q. B.D. 275: 
fte Beetham, Le p. Brodorick (1886), 18 Q. BK. D. 380; 
Miles +. New Zealand Alford state Co. (1886), 32 Ch. D. 
266; McManus v. Cooke (1887), 35 Ch. D. 681; Gillman, 
Spencer v. Carbutt (1889), 61 L. 'T. 281; Lucas v. Dixon 
(1889), 22 Q. B.D. 3573 Blackburn vo. Blackburn (1891), 
36 Sol. Jo. 273 Davis v. Leicester Corpn., [1894] 2 Ch. 208 ; 
Hodson v. Heuland, [1896] 2 Ch. 428; Licenses Tnsce. 

Jorpn. & Guarantee Fund v. Lawson (1896), 12 T. L. RR. 
501; Coleman ». North (1898), 47 W. R. 57; Isaacs v. 
Evans (1899), 16 T. L. R. 113: Miller & Aldworth »v. 
Sharp, [1899] J Ch. 622; Jt Kickus, Farina v. Fickus, 
[1900] 1 Ch. 3313 Thursby v. Eeceles (1900), 70 L. J. Q. 1. 
91; He Holland, Gregg v. Holland, [1902] 2 Ch. 360; 
Chaproniere v. Lambert, [1917] 2 Ch. 356; Banbury v. 
Bank of Montreal, {1918) A. C. 626; Morris ». Baron, 
{L9L8] A. C. 13 Re Bankruptey Notice, [1924] 2 Ch. 76; 
Rawlinson v. Ames, [1925] Ch. 96. 

726. Permission to keep poultry for profit.|— 

FoorpD v. Morury, No. 611, ante. 

Occupation of premises.|—See LANDLORD & 

TENANY, Vol. XXX., p. 520, Nos. 1748-1752. 


SUB-SECT. 2.—THE TRUCK ACTS, 

Persons to whom Acts apply.|—Sce FAcTORIEs, 
Vol. XXIV., pp. 934-037, Nos. 2451-252. 

Transactions to which Acts apply.] — See 
Factories, Vol. XXIV., pp. 937-040, Nos. 253- 
275. 

Special provisions as to hosiery trade.|—See 
IFAcToRIES, Vol. XXIV., p. 940, Nos. 276-279. 

Proceedings under the Acts.|-—See FACTORIKS, 
Vol, XXIV., pp. 940, 941, Nos. 280-284. 


Sect. 4. -REMUNERATION BY THIRD 
PARTY. 


727. Relationship of master & servant—Between 


of establishment: in life by a verbal promise to | party serving & party served --Coachman paid by 
make a will leaving her a life estate in land, & | job-master.;—In a suit of subtraction of legacy, a 
afterwards signed a will, not duly attested, by | coachman, a marricd man, originally hired by, 





at Se TERETE th 








724i, Expectation of testamentary ; 891; 3.0. W. N. 1039; 3D. L. R. | | g. Agreement to distribute bonus —- 
bemuest—Pullure Vo berucetiPheher | 380.—CAN, Cie nae eee ae 
€ Pas WMURKIA ing auwure. \-- d. Gift of hay to servant—IW hether oe : : a 4 : ° 7? 

er rua ye Cae (1889), 18 | intended as remuneration in addition Weld act Me ee 











724 ii. . Where 
services are rendered upon the faith 
ofa promise to leave property by will, | 114.—CAN. 
Which tho testator fails to perform, e. A 
an action may be maintained against 
his representatives to recover com- 
ponsation for the services in the shape 
of damages for breach of the previous 
promise.—-SMITH » MOGUWAN (1894), 
21 A. R. 542.—CAN. 


724 iil, 


the amount obt 





Eg ee 





to wayes.}—CLEVELAND — v. . 
TRUNK Ry. Co, 41913), 24 O. W. R. 
586; 4 O. W. N. 1281; 


; Ayreon to share 
—iVhether includes share of profit on sacle 
of gooduill.)—A right to a share of the 
net profits of a business docs 
upon the servant u right to 
ained by the employer 
on a sale by him of the goodwill of 
the business. —WASHBURN v. WRIGHT 


ome hs h. Agreement fur commiasion out- 
side wayes—Whether attaching to gross 
proceeds or net profils.}—IRELAND v. 
verre (1893), 7 Nfld. L. R. 757.— 


Wp LL. Rk. 


net profits 


PART V. SECT. 4. 

k. Liability of master to servant for 
remuneralion—Notwithstandi judg- 
ment recovered by servant against third 
party.;}—HrROD v, FERGUSON (1894), 
25 O. R. 656.—CAN. 


ot confer 
share of 


MkESTON v. GRAY (S ey basic (1914), 31 O. L. BR. 138: 19 DL. R 1. Third 1 L vods { 
. ° ask. ), . » 5 2 « 5 e ‘ * é J ar ri 8u Oo 
DL. R. 887 5 (1925) 3 W. 'W. I. 656, | 412; 6 0. W. N. 131.—CAN. ie Peper ying Oh: ghee 
ae is ea i. ee coon Gi Pa Tag are eR G Nid te he ola 
. 0. -J— | (1901), 21 CG. L. T. 230; oi. RR, ROTHERS 19 TR, 214.— 
SMITH v, Nore R (1912), 21 6. W. R. | 445.—CAN. NFLD. 


J.—VOL. XXXIV. 


H 
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Sect. 4.—Remuneration by third party. 
Sect. 1: Sub-sects. 1 & 2.] 


& who had lived five years with, testatrix, residing 
over her stables in town, occasionally accom- 
panying her into the country, where he lived in the 
ouse, though, like all her servants, on board 
wages; waiting sometimes at table, & remaining 
with her though she changed her job-man :—Held : 
although the several job masters paid him his 
wages & board-wages, except 3. per week extra 
in the country, & found him in liveries, entitled 
under a bequest to cach of my servants living with 
me at the time of my death £10 & _extrix. 
condemned in full costs.—Wowarp v. WILSON 
(1832), 4 lag. Ecc. 107; 162 E. R. 1387. 
Bo le :—Rofd. Blackwell v. Pennant (1852), 22 L. J. Ch. 
55. 


Part VI. 


MASTER AND SERVANT. 


728. —_— Servant paid by fellow servant.] 
—Resps., potters, engaged applt. to work for them, 
at specified work, in their manufactory, for a year, 
at daily wages. The same day resps. engaged R. 
to work for them by piece-work for the same period. 
The work which applt. had to do was, in fact. 
included in the piece-work of R., & R. paid applt.’s 
wages out of the amount paid by resps. to R. for 
the piece-work :—Held: the contract of master 
& servant subsisted between resps. & applt., 
notwithstanding the fact of the payment of his 
wages by the hands of R., &, consequently, applt. 
was liable to be convicted, under 4 Geo. 4, c. 34, 
for neglecting his service with resps.—WILLETT v. 
Boorr (1860), 6 H. & N. 26; 30 lL. J. M. C. 6; 
8L. T. 276; 25 J.P. 40; 158 H.R. 11. 

——— ——~- Filler paid by collier.]— See MINES. 





ee = A 
—— 


Port Vi.—Breach of Contract and Remedies Therefor. 


Sect. 1.—WHAT AMOUNTS TO BREACH. 
SUB-SECT. 1.—By SERVANT. 


729. Refusal to work—Dispute amongst work- 
men.}—At the hearing of a complaint under 
Employers & Workmen Act, 1875 (c. 90), by the 
proprietors of a coal mine against deft., one of 
their workmen, it appeared that the vorkmen 
were employed under contracts determiuable on 
fourteen days’ notice, & subject to certain regula- 
tions under which the employer might dismiss 
or suspend any workman for disobedience to orders, 
& the workmen, in descending or ascending the 
mine in the cages, were to obey the orders of 
the banksman. Part. of the miners employed 
at the colliery, including deft., were members 
of a trade union. The unionists addressed a 
notice to complainants that, at the expiration 
of fourteen days, all non-unionists must descend 
& ascend the mine by themselves. On the 
morning of the day on which such notice expired, 
certain workmen, of whom deft. was one, were 
at the pit mouth for the purpose of going down 
by the cage then in readiness for them. The first 
to enter the cage was a non-unionist, whercupon 
the other men, who were unionists, refused to go 
down with him. The non-unionist. then went 
down alone, &, upon the next cage coming up a 
few seconds afterwards, the unionists offered to go 
down; but the undermanager in charge refused 
to allow them to do so. This occurred on three 
successive days. The justices ordered deft. to 
pay substantial damages for wrongfully absenting 
himself from complainants’ service, & dismissed 
a counterclaim by him against them for having 
wrongfully refused to allow him to follow his 
lawful employment :—Held: under the circum- 
stances, there had been such a breach of contract 
on the part of deft. as entitled complainants to 
substantial, & not merely to nominal, damages, & 
the counterclaim could not be maintained.— 
Bowes & PARTNERS v. PREsS, [1894] 1 Q. B. 202; 
63 L. J. Q. B. 165; 70 L. T. 116; 68 J. P. 280; 
42 W. RK. 340; 10 T. L. R. 55; 9 R. 8025 sub nom. 
re v. Bowes & PARTNERS, LTD., 38 Sol. Jo. 56, 
780. ——- Extra hours as authorised by con- 
tract of service.]--Applt. was employed by resps. 
as a collier upon terins which provided (inter alia) 


that the hours of labour should be such as are 
authorised by Coal Mines Regulation Act, 1908 
(c. 57), s. 1, which enacts that the period of work 
shall be limited to eight hours a day, & sect. 3, 
sub-sect. 1 of which enacts that the hours of work 
may be extended on not more than sixty days in 
a year, by nut morc than one hour a day, provided 
the owner, agent or manager takes the steps 
prescribed by the Act to secure such extension 
& that on any day on which such an extension 
of time is made in accordance with that sect. 
the time so extended shall be substituted for the 
purposes of the Act as respects that mine for the 
time as fixed by the Act. The manager put up 
notices stating that on certain days the hours of 
working would be extended from eight hours to nine. 
These notices complied with the provisions of the 
Act. Applt. refused to work the extra hour :— 
Held: applt.’s refusal was a breach of his contract 
of service.—ROBINSON v. INSOLES, LYrpD. (1909), 
102 L. T.45; 745. P.47. 

731. Failure to perform at entertainment.|— 
Declaration stated that deft. agreed that he & 
his wife should for three months perform as 
cquestrians on the stage & in the ring in all enter- 
tainments which might be produced at A., or 
elsewhere, under the direction of pltf., in such 
parts as pltf. should require, & should attend all 
calls & rehearsals; that although pltf. had an 
establishment at P. under his direction, for 
equestrian cntertainments, & although _ pitf. 
required deft. & his wife to join pltf.’s establish- 
ment at P. for the purpose of performing in enter- 
tainments to be produced there, & although a 
reasonable time for joining elapsed before the suit, 
yet deft. & his wife did not join or perform in the 
entertainments to be produced at P., etc. On 
demurrer, the declaration was held good, inasmuch 
as it sufficiently appeared that the requisition by 
pitf. was to appear & perform as equestrians on thé 
stage or in the ring. Also that the breach was 
good, showing substantially an entire refusal to 
perform the contract.—BaAtTry v. MELILLO (1850), 
10 C. B. 282; 1 L. M. & P. 5671; 19L. J.C. P. 
362; 16 L. T. O.S. 281; 188 H.R. 114. 

782. Failure to attend Sperry lyric bee 
that pltf., a singer, agreed with deft., director of 
the Italian Opera in London, that he would under- 
take the part of first tenor in the theatres, halls, & 


PART VI. SECT. 1, SUB-SECT. 1. 
m. Failure to carry out terms of contract—Non-disclosure fof trade secret.}-BLAKE v. KIRKPATRICK (1881), 6 A. R. 


212.—OAN. 


Part VI.—BreEeAcH OF ContTRACT AND REMEDIES THEREFOR. 


drawing-rooms in the United Kingdom during 
his engagement, to begin on Mar. 30, 1875, & 
terminate on July 13, 1875, at a salary of £150 
per month; that pltf. should sing in concerts as 
well as operas, but should not sing anywhcre out 
of the theatre in the United Kingdom from 
Jan. 1 to Dec. 1, 1875, without the written per- 
mission of deft., except at more than fifty miles 
from London, & out of the season of the theatre ; 
that pltf. agreed to be in London without fail 
at least six days before the commencement of 
his engagement for the purpose of rehearsals. 
Averment, that pltf. did not sing anywhere in 
the United Kingdom from Jan. 1, 1875, to the 
date of the commencement of the action; that 
eee was prevented by temporary illness from 

eing in London before Mar. 28, 1875, on which 
day he arrived in London; & that, save as afore- 
said, he was & is ready to perform his part of 
the contract. Breach, that deft. refused to receive 
pltf. into his service. Plea, that pltf. was not 
in London six days before the commencement 
of the engagement ready for rehearsals, as was 
necessary for him to be, wherefore deft. refused 
to receive pltf. into his service. Demurrer: 
—Held: the stipulation as to rchcarsals was not 
a condition precedent; for it did not go to the 
root of the matter, as pltf. was to sing in concerts 
at halls & drawing-rooms as well as at the theatre, 
& was also to abstain from singing within fifty 
miles of London from Jan. 1 previous to the com- 
mencement of the engagement Mar. 30. The plea 
was therefore bad.— BETTIINI v. GYE (1876), 1 
Q. B.D. 183; 45 1. J. Q. B. 209; 34 L. T. 246; 
40 J.P. 453; 24 W.R. 551. 


Annotations :-—Refd. Poussard v. Spiers & Pond (1876), 24 
W. FR. 819. Mentd. London Guarantic Co. v. Fearnicy 
(1880), 5 App. Cas. 911; Hosking v. Pahang Corpn. (No. 1) 
1891), 36 Sol. Jo. 107; Kidston v. Monceau Jronworks 
to. (1902), 86 L. T. 556; Leiston Gas Co. v. Leiston-cuim- 
Sizewell U. C., [1916] 2 K. B. 428; Metropolitan Watcr 
Board v. Dick, Kerr, [1917] 2 K. B. 1 ; Kidner v. Stimpson 
le a T. L. R. 434; Dawsons v. Bonnin, [1922] 2 





SUB-sECT. 2.—By MASTER. 

Performance of contracts generally, see Con- 
TRACT, Vol. XTI., pp. 303 et seq. 

733. Neglect of master to find other situation 
—In accordance with agreement.]—Declaration 
upon an agreement, which stipulated, amongst: 
other things, that it had been mutually agreed 
between pltf. & deft.; &, pltf. agreed that he 
would serve deft. as a manufacturer & assistant, 
for the term of seven years, at a salary of £100 per 
annum, etc.: deft. agreed to pay the yearly 
Salary, & if he should, from any cause, give up 
his business as a manufacturer, or not require 
pltf.’s services, then that he would use his best 
endeavours to procure for plif. employment in 
some similar business, & for which he would receive 
a salary of not less than £100 per annum, or in 
case he should be unable to do so, deft. would 
pay the yearly salary of £100 during the residue 
of the term of seven years. Averment of per- 
formance on the part of pltf. Breach, that deft. 
did not continue pltf. in his employ until the 
expiration of the seven years, but refused to do 
80, wrongfully discharged pltf. therefrom, 
without reasonable or probable cause, &, further, 
that although deft. had not continued pltf. 
in his employ, but had discharged him, yet deft. 
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did not use his best or any endeavours to procure, 
nor did he procure plitf. employment in some 
similar business, for which he should receive 
a salary of £100 a year, but had wholly failed 
to find pltf. such employment. Plea, that at 
the time when pltf. was discharged, deft. was, 
& thence hitherto had been, wholly unable to 
procure for pltf. any such employment as in the 
agreement mentioned :—Jfeld: (1) the agreement 
did not Jeave it open to deft. to pay pltf. after his 
discharge £100 a year without first using any 
endeavours to obtain a situation for pltf.; but 
the undertaking by deft. to use his best endeavours 
to procure employment for pltf. in some similar 
business was a primary part of the agreement, 
which deft. was bound to fulfil, & that part of the 
breach was good; (2) it was not necessary to 
aver a request by pltf. that deft. would use his best 
endeavours; the allegation of performance was 
sullicient, without any averment of readiness & 
willingness, & the mode in which the breach was 
alleged rendered it unnecessary to aver that a 
reasonable time had elapsed.—Rust v. Norripar 
(1852),1 Bf. & B. 99; 221. J. Q. B. 733 20 L. T. 
O. S. 92; 17 Jur. 278; 1W. R. 513 118 BR. 
374. 

734, --- -- Sale of ship during voyage.]—On a 
contract to employ pltf. on board a particular 
ship, on certain specified voyages:—Held: a 
breach, to sell the ship before those voyages are 
completed without procuring him similar employ- 
ment on board that particular vessel.—DRISCOLL 
v. AUSTRALIAN RoyYAT, MAIL STEAM NAVIGATION 
Co. (1859), 1 I’. & F. 458, N. P. 

735. Refusal to employ—Contract commencing 
at future date.|—Hocustmr v. DE LA Tour, No. 
762, post. 

736. Wrongful dismissal— Variation of agree- 
ment—Question for jury.|—In an action for a 
wrongful dismissal of a servant, who had been 
retained under an annual salary, but had assented 
to a proposal not to be puid further salary until 
works should be resumed, which had not in fact 
been resumed :—eld : it was for the jury whether 
the original contract had been put an end to, & if 
so, the defence arose under a plea of rescission.— 
HOPKINS v. WANOSTROCHT (1861), 2 F. & F. 368. 

737. Sale of business. |—(1) A master paying 
a clerk his salary two days before the end of the 
quarter, & telling hifn that the business is disposed 
of, does not necessarily amount to a dismissal, 
& therefore his service & salary may continuo 
during the next quarter. 

(2) Action of indebitalus assumpsil for work 
& labour will lic if a servant be engaged for a fixed 
period, & the master without dismissing him, 
refuses to supply him with work.---Cook »v. 
SOERWOOD (1863), 2 New Rep. 28; 11 W. R. 595. 





738. ------ Dissolution of partnership.|-—-Bracw 
v. CALDER, No. 776, post. 
739. ——— Company ceasing to carry on busi- 


ness.|---By an agreement dated Dec. 27, 1915, & 
made between pltf. & a limited co., which carried 
on business in Lancashire, in considcration of plté. 
subscribing for £1,000 in shares of the co. & of 
introducing to the co. certain new classes of goods 
to be manufactured by them, the co. appointed 
him their sole agent in the United Kingdom, 
India, & the Colouies for the sale of those goods for 
the term of seven years, if the agent should so 
long live, & thercafter until the agreement should 
be determined by six months’ notice on either side. 


PART VI. SECT. 1, SUB-SECT. 2. 
pee Refusal to employ—Contract commencing at future date.}—JOHNSTON v. MRAD (Y. T.) (1906), 4 W. L. R. 192. 


n. Wrongful dismissal—Variation of agreement.}—-Pos v. JOHNSON (1913), 18 B. C. R. 159.—CAN. 
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MASTER AND SERVANT. 


Scet. 1.—What amounts to breach: Sub-scct. 2. | is wrongfully dismissed by a letter posted by the 


Sari 2&3: Sub-scct. 1, A. & B.; sub-secl. 


The agent was to use his best endeavours to obtain 
orders for the co.’s said goods at prices to be from 
time to time agreed upon, & all orders obtained by 
the agent were at once to be communicated to 
the co., who upon approving or rejecting the samc 
were to inform the agent thereof & who werc to 
carry out such orders as were accepted without 
undue delay; & the agent was not definitciy to 
accept orders for the co., but only subject to 
confirmation & acceptance by the co. such con- 
firmation or acceptance not to be unreasonably 
withheld. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co. & duly paid for by the 
respective purchasers. A few months afterwards 
the co. required fresh capital, & they applied to 
pltf. to assist them in finding it, telling him that 
otherwise they would have to close down, PItf. 
tried to do so, but failed. The co. then asked pltf. 
1o give up the agency for the Manchester district, 
telling him that Lhe would have to stand down so 
far as that district was concerned, in which case 
they thought that they could find the necessary 
capital, but he refused. The co. thereupon, being 
insolvent, passed resolutions for voluntary winding 
up & ceased to do business through plif., & 
eventually sold their business. In an action to 
recover damages for breach of the agrc -ment to 
cmploy pitf. os their agent for the seven years :— 
Held: the agreement was to employ pltf. as agent 
for the seven years, & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on their 
business; & the circumstances, coupled with the 
voluntary winding up, showed a repudiation by the 
co. of the agreement, & they were therefore liable 
in damages for the breach.—RIGATE v, UNION 
MANUFACTURING (Co, (KAMSBOTTOM), [1918] 1k. B. 
592; 87L. J. K. B. 7245; 118 LT. 479, C. A. 
Annotation :-—Mentd. Thomar ec. Todd, (1826) 2K. B. 4nd. 

740. ——— Resignation procurcd through pres- 
sure.|—In an action for balance of salary & for 
wrongful dismissal brought by pltf., who had been 
engaged by defts. as manager of their music hall, 
defts. set up as a bar to the claim an arrangement 
which was come to in the cotirse of a discussion 
in which pltf. was asked to explain some alleged 
irregularities in his accounts,.which arrangement 
was embodied in a deed executed by pltf. under 
which he was to send in his resignation & was to 
accept in settlement of cross claims between him 
& defts. a certain sum for salary, & was to sign the 
deed of release. Pitf. replied that he was induced 
to execute the deed by defts.’ threat unlawfully to 
imprison him, & that he exccuted it when over- 
whelmed by the threat, & that he gave no real or 
free consent to its execution. The jury having 
negatived the threats by defts. of criminal pro- 
ceed ings or imprisonment, but having found that 
pl tf. was induced to make the agreement by undue 
pressure cxercised by defts. to force him to make 
it :—Held: the undue pressure so found was not 
sufficient in law to entitle pltf. to set aside the 
arrangement or the decd which embodied it, & 
to fall back upon his original claims; &, further, 
as pitf. had tendered his resignation, which was 
accepted, there was no wrongful dismissal.— 
BARNES v. RICHARDS (1902), 71 L. J. K. B. 341; 
86 L. T. 231; 50 W. R. 368; 1871. L. R. 328; 46 
Sol. Jo. 298. 

741. ——- Letter posted outside jurisdiction— 
Not breach within jurisdiction..— When a servant 





employer abroad & received by the servant within 
the jurisdiction, there is no breach within the 
jurisdiction of the contract to employ, & lcave 
cannot be given to serve out of the jurisdiction 
notice of the writ in an action by the servant for 
wrongful dismissal, under lt. 8. C., Ord. II., 
r. 1 (e).—-HOLLAND v. BENNETT, [1902] 1 K. B. 
867; 71L. J. K. B. 490; 861. T. 485; 50 W. RK. 
401; 18T. L. R. 510; 46 Sol. Jo. 431, C. A. 


Annolations :—Mentd. Mutzenbecher vv. Ascguradora 
Kspanola (1905), 94 L. T. 127; Martin v. Stout, [1925] 
A.C, 309. 


-—— Dismissal without notice.]|— See Part IV., 
Sect. 2, sub-sect. 6, ante. 

Damages for.|/—-See Sect. 3, sub-sect. 2, 
t 


+s POSt. 
742. Change in nature of employment — Ex- 
posure to greater danger—Outbreak of hostilities.|— 
BoRTON v. PINKERTON, No. 597, ante. 

743, —— —-—.|—-O’ NEIL v. ARMSTRONG, 
MITCHELL & Co., No. 599, ante. 

Breach of collateral stipulation.|—See CONTRACT, 
Vol. XII., pp. 423, 424, Nos. 3399-3406. 
744. Refusal to allow servant to work—After 





B 





previous refusal by servant.|—Bowes & PARTNERS 
v. Press, No. 729, ante. 


Sect. 2.—ELECTION OF REMEDY. 


Action for damages.]|—Sce Sect. 3, post. 

Quantum meruit.|—Sce Sect. 4, post. 

Action for balance of wages—Constructive 
service.|—-Sce Sect. 5, post. 

745. Servant must elect remedy—Continuing or 
rescinded contract.|;—A clerk dismissed in the 
middle of a quarter brought an action for a wrong- 
ful distnissal, the declaration containing a special 
count for such dismissal. The jury were directed 
not to take into account the services actually 
rendered during the broken quarter, as they 
were not recoverable except under an indebitatus 
count; & they gave damages accordingly. PItf. 
then brought a second action to recover under 
an indebitatus count for lis services during the 
broken quarter :—J/eld: the action was not 
maintainable; because pltf., by his former 
action on the special contract, had treated it 
us an open contract, & he could not afterwards 
recover under the indebitatus count, as for services 
under a rescinded contract; &, in the former 
action, the jury ought to have been directed 
to take the services rendered during the broken 
quarter into account, in awarding damages under 
the special count for the wrongful dismissal. 
Semble : under an indebitatus count, the servant, 
wrongfully dismissed before the termination of the 
period for which he was hired, cannot recover 
his whole wages up to such termination, as for a 
constructive service, but can recover only in 
respect of his service up to the time of his dismissad. 

In a case like this the servant may either treat 
the contract as rescinded & bring indebitatua 
or he may sue on the contract; but he cannot 
do both (COLERIDGE, J.).—GOODMAN v, PococK 
(1850), 15 Q. B. 576; 19 L. J. Q. B. 4103; 14 
Jur. 1042; 117 1. R. 577. 
toe :—Refd. Taylor v. Laird (1856), 25 L. J. Ex. 


746. Effect of reference to arbitration.]|—Declara- 
tion stated that in consideration that pltf., at the 
request of deft., would enter into the employ of 
deft. in a certain capacity for a year, at the rate 
of five guineas per weck throughout the year, deft. 
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undertook to employ him for a year, & alleged as a 
breach that deft. dismissed pltf. from his employ 
before the end of the year without any reasonable 
or probable cause. The declaration contained 
counts for wages, & for work & labour, etc. ‘The 
cause, which was commenced before the expira- 
tion of the year, was referred to an arbitrator, who 
awarded pltf. a sum of money equivalent in amount 
to the wages he would have been entitled to receive 
from deft. on the day when the action was com- 
menced. No claim was made before the arbitrator 
for any compensation in damages for the dismissal, 
except so far as the special count in the declara- 
tion, & the evidence of the employment & the dis- 
missal might amount to such a claim. Pltf. 
having afterwards brought an action to recover 
compensation in damages in consequence of the 
dismissal from deft.’s employ before the end of 
the year:—IWeld: the award of the arbitrator 
was a bar to such action.—DuUNN v. MURRAY 
(1829), 9 B. & C. 780; 4 Man. & Ry. K. B. 571; 
TL. J.0.8. K. B. 820; 109 BK. R. 290. 
Annotations :—Refd. Re Gillon & Mersoy & Clyde Naviga- 
tion Co. (1832), 3 B. & Ad. 493; Hadley v. Green (1832), 
2 Cr. & J.374; Routledge v. Hislop (1860), 2 K. & B. 449 ; 
sree AURAL) G GF Bo dir Ses Ba MN 
2H. & N. 219. SRE SSR Pe i eee oe 
See, generally, ARBITRATION, Vol. IT., pp. 3805 
cl seq. 


StrcT. 3.—_ACTION FOR DAMAGES. 
SuB-sEcT. 1.—BrkacH CoMMITTED BY SERVANT. 
A. In General. 

Damages generally, see DAMAGES, Vol. XVII., 
pp. 78, et seq. 

747. Right of master to sue— Leaving service 
Wont notice.|—-HUTTMAN v. BQULNOIS, No. G09, 
ante. 

748. - —---.]-—Pltf. had left his employ- 
ment without notice & gone out on strike. ‘Tho 
strike subsequently terminated through an agrec- 
ment come to between the representatives of the 
parties interested :—Held: the terms of the 
agreement did not prevent the employers recovering 
damages from pltf. for breach of contract in 
leaving their service without proper notice.— 
AYLING v. LONDON & INDIA DOcKs COMMITTEE 
(1893), 9 T. L. R. 409. 

74 Breach of stipulation in contract.]— 
GOULD v. WEnB, No. 558, ante. 

750. Breach of duty to master—Insertion 
of libel.|—The proprietor of a newspaper, who has 
been convicted & fined for a libel inserted therein 
by the editor without his knowledge or consent, 
cannot, it seems, maintain an action against the 
editor for the damages occasioned by the con- 
viction. 

A declaration stated that deft. had been 
employed & retained by pltf. as the editor of a 
publication called the ‘Court Journal,” for 
reward in that behalf, & that he did not perform 
the duties of editing the same in a proper Inanner, 
but without the knowledge, leave, authority or 
consent of pitf., falsely, maliciously, & negligently 
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749 i. Right of master to sue-—Breach 
of stipulation’ in contract.}—Dett. 
ppeoged to devote his entire time to 

© advertising interests of pltfs., & 
io en ® in no other business during 
the perlod covered by the agreement 
s en made. Deft. e d in other 
} usiness :—Held: lable to the master 

or damages for breach of contract.— 


o. —— WNervant 


439,—CAN. 


SHEPPARD PUBLISTIING Co. v. HARKINA 
es 50. W. fh. 482; 90. L. RB. 504, 
= “0 e 


-~\WILELAN v. STEVENS (1827), Tay. 
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inserted & published in the same a false & malicious 
libel, etc. ‘That afterwards, an information was 
exhibited against pltf. for the falsely & maliciously 
printing & publishing of the libel, & such pro- 
ceedings were thereupon had that pltf. was 
convicted of that offence, & fined £100 :—Held: 
in arrest of judgment, the declaration was in- 
sufficient, as it did not appear that the printing 

& publishing, which was the act for which pltf. 

was convicted, was the same act as that alleged 

in the declaration as a breach of duty, i.e. the 
inserting & publishing, & therefore, the injury 
sustained was not properly connected with that 

breach of duty.—CoLBURN v. PATMORE (1834), 

1Cr. M. & R. 73; 4 Tyr. 677; 3 L. J. Ex. 317; 

149 MW. Lt. 999. 

Annotations :-- Refd. kh. v. Holbrook (1878), 4 Q. B. D. 42; 
Burrows v. Rhodes, [1899] 1 Q. B. 816; Leslie v. Reliable 
Advertising & Addressing Agency, [1915] 1 K. 1B. 652. 
Mentd. Shackell v. Losier (1836), 2 Bing. N. C. 634; 
Feret v. Hill (1854), 2 W. R. 493; Weld-Blundell +. 
Stephens, [1920] A. C. 956. 

751. --— Failure to render accounts.| — 
A commercial traveller being employed by a 
merchants’ house, under an agreement, with six 
months’ mutual notice, gave such notice & left 
their service, having from time to time rendered 
general accounts, but not a special one, on a 
particular occasion, when he was requested by 
letter sent after him to do so. A bill was filed 
against him, charging misconduct, & asking for a 
special account during his whole term of service, 
& payment by way of damages or otherwise, such 
misconduct being denied :—/eld; (1) although 
pltfs. were entitled to an account, it was not the 
practice of merchants to require more than had 
been rendered, &, therefore, there would only be 
an account from the date of the letter, although 
there were no settled accounts; (2) the ct. had 
no jurisdiction to decree payment by way of 
damages.—LLUNTER v. BELCHER (1863), 9 L. T. 
501; 12 W. R. 1213 on appeal (1861), 2 De G. J. 
& Sm. 194, L. JJ. 





B. Measure of Damages. 

Measure of damages generally, see DAMAGES; 
Vol. XVII., pp. 180-136, Nos, 380-421. 

752. Refusal to work—Special loss.|—-Coriss v. 
SADLER (16066), 2 Keb. 163 84 H.W. LI. 

753. —-— Substantial damages.] —Bowrs & 
PARTNERS v. Press, No. 729, ante. 

Penalty or liquidated damages.|-—See DAMAGES, 
Vol. XVII., pp. 186-153, Nos, 422-546. 


2.—BREACH COMMITTED BY MASTER. 
A. In General. 

754, Agreement to refer to arbitration.|] — 
RoBerts v. Liww’s PLymoutia Co., Lrp. (1897), 
14T. L. R. 21, C. A. 

——-,|—Scee ARBITRATION, Vol. II., pp. 333, 
334, 360, Nos. 148-152, 307, 

755. Clause providing for appeal in case of 
dismissal.|---Applt. was employed by resps. on a 
contract of service, art. 10 of which, headed 
discipline & dismissal, provided for investigation 
of charges by the co. & for an appeal by the 


SuUB-SECT. 





DOHERTY v. VANCOUVER Gas Co. 
(1905), 1 W. L. R. 252.—CAN. 

_ q. -—-.}--If an employee, claim- 
ing he has been wrongfully dismissed 
under wa contract of hiring, elects 
treat. the contract at an end & brings 
an action on the quantum meruit for his 
scTrvices, © subsequent action on the 
sume contract. for damages for wrongful 
dismissal will be stayrd.—GREGORY 


deserling service.) 


clect remedy.] — 
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Sect. 3.— Action for damayes: Sub-sect. 2, A. & B. 
(a). (6) & (ce) 4.) 

employce if he was not satisfied with the co.’s 

decision. 

Applt. was accused of certain irregularities in his 
work. An investigation was held on behalf of the 
co. at which applt. was present, & as a result of 
this investigation applt. was dismissed from his 
position of passenger conductor in the co.’s 
employment. Instead of appealing to the higher 
officials under art. 10 of the agreement he brought 
an action against the co. claiming damages for 
alleged wrongful dismissal upon the footing that 
the co. had violated, by inaccuracy & impropriety 
of procedure art. 10 of the agreement :—Held: 
the allegations made by applit. against the 
regularity or propriety of the investigation being 
proved to be unfounded the action failed.— 


CAVEN v. CANADIAN ]’aciFic Ry. Co. (1925), 95° 


L. J.P. C. 28; 183 L. T. 7743 41 T. i. RR. 616; 
69 Sol. Jo. 746, P. C. 

756. Right to sue in respect of individual breach 
—Employment not terminated.|— Where one party 
contracts to serve another for a period of five years 
at a guaranteed salary per annum, & at the expira- 
tion of one year sues for damages in respect of 
non-payment for such year, confining his declara- 
tion to the non-payment for such year, he is not 
precluded at the expiration of the term from suing 
for damages in respect of non-payment during 
the subsequent years, the pleadings in the former 
action not showing that the contract was put an 
end to, or that he was discharged from his employ- 
ment..—CLOSSMAN v, LACOSTE (1854), 23 L. T. O. S. 
01; 2W.R. 455. 

757. —--— Employment treated as terminated. |— 
CLCSSMAN ¥. LACOSTE, No. 756, ante. 

758. —— ---— Action brought for second 
breach of original contract.] — Applts. engaged 
resp., under a written agreement, dated Sept. 25, 
1865, as a file-forger, for two years, after the rate of 
the Sheffield list of prices for the time being. 
On Feb. 24, 1866, applts. refused to give resp. 
work. On Mar. 16, 1846, resp. entered a plaint 
in a county ct. against applts. ; & in his particulars 
alleged that applts. had neglected & refused to 
perform, & had not performed, their agreement, 
whereby resp. had sustained damages to the 
amount of £7 148., being four weeks’ average 
wages in lieu of notice. Applts. paid £7 lis. & 
the costs into ct. on Apr. 19, 1866. On the next 
day, Apr. 20, resp. again went to work for 
applts., but was dismissed on Apr. 21. On July 4, 
1866, resp. entered another plaint against 
applts., & in his particulars alleged that applts. 
refused to employ resp., but illegally discharged 
him from their service, & claimed £48 12s. At 
the trial the jury found a verdict for resp. for 
£33 128. It was admitted that the agreement sued 
on in the first plaint was the same agreement as 
was sucd on in the second plaint :—Held: there 
was no evidence to go to the jury of such agree- 
ment, & the judge ought to have directed -a 
nonsuit.—_BARNSLEY v. TAYLOR (1867), 37 L. J. 
Q. B. 39; 32 J. P. 229. 

Annotation :~-Refd. James 1. Evans (1897), 77 L. T. 78. 





v. WILLIAMS (1916), 44 N. B. RR. 204.— 
CAN. 


yr. Delay in paying wages — 
Whether servant a right to damages. )]-— 
Masters & Servants Act, 1892, docs not. 
he to a servant whose wages have not. 
ven paid on the due date a right to 
damages or compensation for loss 
suffered by the delay in payment.— 
OLARKE tv. CONNOR (1906), 8 W. A. 
L. R. &81.—AUS, 
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All. 195.—CAN. 
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B. (a). 


} Action may be brought tm- 
mediatcly.}—Deft. agreed 
pitf. for three years at an annual salary, 
but dismissed him without suflicicnt. 
cause before the end of the second 
year ‘—Tleld: pltf. had_ an immediate 
right of action for breach of the agrec- | his 
mcent.—MranE v. DovErtTy (1851), 2 


MASTER AND SERVANT. 


759. Effect of wrongful dismissal— Repudiation 
of entire contract — Restrictions on trade.|— 
Employers agreed with their manager that he 
should hold office subject to termination at twelve 
months’ notice by cither party & with a restriction 
on his right to trade after its termination. The 
employers having wrongfully dismissed him 
without notice :—eld: he was entitled to treat 
the dismissal as a repudiation of the contract & 
to sue them for damages for breach of contract, 
& was no longer bound by the restriction on trade. 
—(GENERAL BILLPUSTING Co., LTD. v. ATKINSON, 
{1909] A. C. 118; 78 L. J. Ch. 77; 99 L, T. 948; 
25 T. L. R. 178, WL. 

Annotations :—Apld. Measures v. Measures, [1910] 2 Ch. 

248. Consd. Dennis v. Tunnard & Moore (1911), 56 Sol. 
Jo. 162. Distd. Konski v. Poot, [1915] 1 Ch. 530. Refd. 
Re Rubel Bronze & Metal Co. & Vos, [1918] 1 K. B. 315; 
Martin v. Stout, [1925 5s entd. Newsum v. 


] A. C. 359. 
Bradley, 11918] 1 K. 3B. 271; British Concrete Co. v. 
Sochelff, [1921] 2 Ch. 563. 


Covenants in restraint of trade, see TRADE & 
TRADE UNIONS. 


B. Damages for Wrongful Dismissal. 
(a) In General. 

760. Nature of claim.|-—-Re RUBEL BRONZE & 
METAL Co. & Vos, No. 782, post. 

761. Action may be brought immediately.|] — 
If an agreement be entcred into for the employ- 
ment of a clerk for four years from Jan. 1, 1823, 
at a salary of £400 a year, & the salary be 
paid up to Jan. 1, 1825, & in July 1825, the clerk 
is dismissed from his employment he may com- 
mence an action in Michaclmas ‘Tcrm, 1825, 
though at that time, according to the agreement, 
@® year’s salary would not be due.—PAGANI v. 
GANDOLFI (1826), 2 C. & P. 370, N. P. 
anes —R2fd. Goodman v. Pocock (1850), 19 L. J. 

762. ——— Breach before commencement of 
service.|---Agreengent in consideration that pltf. 
would enter deft.’s service as courier on June 1, 
1852 & travel with him for three months certain 
from that day, deft. would empley him & pay him 
£10 per month, during the service. Breach, 
that before June 1, 1852 deft. refused & declined 
to employ pltf., & wholly absolved & exonerated 
& discharged plitf. from his agreement :-—Leld : 
pltf. might sue deft. immediately upon the refusal 
& breach of the agreement; & was not bound to 
wait until the day for the commencement of the 
service had arrived.—lL[ocusTER v. DE LA Tourn 
(1853), 2 E. & B. 678; 1C. L. R. 846; 22 L. J. 
Q. B. 455; 22 L. T. O.S. 171; 17 Jur. 972; 1 
W. R. 469; 118 E. BR. 922. 


Annotations :—Apld. Curtis v. B. U. Rh. T. Co. (1912), 28 
T. L. R. 353. Refd. Unwin v. Clarke (1866), L. R. 1 
Q. B. 4173; Frost vo. Knight (1872), L. R. 7 Exeh. 1115 
Donkin v. Hastie (1897), Gl J. P. 5683; James v. Kvans 
(1897), 77 L. 'T'. 78; J%e Rube) Bronze & Metal Co. & Vou, 
Wels 1 K. B. 315; Martin v. Stout, [1925] A. C. 359. 

entd. Burton v. G. N. Ry. (1854), 9 Exch. 507; Lewis 

v, Clifton (1854), 14 C. B. 245; Avery v. Bowden (1855), 

5 k. & B. 714; Reid v. Duskins (1856), 26 L. J. Q. B. 5; 

Croockewit v. Fletcher (1857), 1 H. & N. 893; Hall v7 ¢ 
Wright (1859), KE. B. & E. 765; Roberts v. Brett (1859), 
6C. B. N. 8. 611; Danube, cte., Ry. v. Xonos (1861), 11 

G. B. N.S. 152; Jonassohn v. Young (1863), 4 B. & S. 

296; Bartholomew v. Markwick (1864), 15 C. B. N.S. 

711; Hughes v. Graeme (1864), 4 New Rep. 190 ; Church- 
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761 ii, ——.J—- DONERTY x, 
COUVER Gas Co. (1905), 1 W. 
252.—CAN. 


761 iii. ——.}- GARLAND pv. Scorr 
(1880), 6 Nfld. L. RK. 243.—NFLD. 


761 iv. -}—-An employee entitled 
to a month’s notice of termination of 
engagement is not bound, on 
suminary dismissal, to wait until the 
expiration of a month before suing.— 


to employ 
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ward v. R. (1865), L. R. 1 Q. B. 173; Re A 
Ex p. Tondour (1867), L. R. 5 Kq. 160; Wilkinson »v. 
Verity (1871), L. R. 6 C. P. 206: Brown v. Muller (1872) 
L. R. 7 Exch. 319; Roper v. Johnson (1873), L. R. g 
C. P. 167; Metcalfo v. Britannia Ironworks Co. (1877), 
2 Q. B. D. 423; Société Générale de Paris v. Milders 
(1883), 49 L. T. 55: Mersey Stecl & Iron Co. v. Naylor, 
Benzon (1884), 9 App. Cas. 434; Johnstone v. Milling 
(1886), 16 Q. B. D. 460; Gueret v. Audouy (1893), 62 
L. J. Q. B, 633; Synge v. Synge, [1804] 1 Q. B. 466; 
Roth v. Taysen, Townsend ae 1 Com. Cas. 306; 
Ellis v. Pond, [1898] 1 Q. B. 426: Rhymney Ry. »v. 
Brecon & Merthyr Tydfil Junction Ry. (1900), 69 L. J. 
Ch. 813 ;_ Tredegar Iron & Coal Co. v. Hawthorn (1902), 
18 'T. L. R. 7163 Sapwell v. Bass (1910), 102 L. T. 811; 
Fratelli Sorrentino v. Buerger, [1915] 3 K. B. 367: Veit- 
hardt & Hall vy. Rylands (1917), 86 L. J. Ch. 604; Bradley 
v. Newsom, [1919] A. C. 16; Consorzio Veneziano di 
Armamento e Navigazione_». Northumberland Ship- 
building Co. (1919), 88 L. J. K. B. 1194. 
768. -] — GLINSERETTI v. RICKARDS 
(1907), Times, Jan. 26, C. A. 


aes ip pDistd. Harvey v. Tivoli, Manchester (1907), 23 


-|— See, also, CONTRACT, Vol. XIT., 
pp. 340-342, Nos. 2841-2856. 


(6) Proof of Readiness to Serve. 

764. Necessity for averment of tender of 
service.|—UGutTRED’s CASE (1601), Jenk. 260; 
7 Co. Rep.98; 145 B. R. 186. 

Annotations :—Refd. Poters v. Opio (167%), 1 Vent. 214; 
Motzner v. Bolton (1854), 9 Exch. 518. Mentd. Clarke 
v. Gurnell (1612), 1 Bulst. 167; Constable v. Cloberic 
(1626), Palm. 397; R. v. Hampden (1637), 3 State Tr. 

25; Berry v. White (1662), O.Bridg. 82: Thomason fr. 

Mackworth (1666), O. Bridg. 502; Griffith v. Mansell 

(1673), Freem. K. B. 93; Thomas v. Sorrel (1673), 3 Keb. 

223; Smith v. Shelbury (1675), Freem. K. 3B. a3 

Bankers Case (1694), Skin. 601; Thorpe v. Thorpe (1701), 

1 Ld. Raym. 662; Lock v. Wright (1723), 1 Stra. 569 ; 

Churehill v. Wilkins (1786), 1 Term Rep. 447; Terry vr. 

Duntze (1795), 2 Hy. Bl. 389; Wynne v. Wynne (1840), 

2 Man. & G.8; Brooke ». Spong (1846), 15 M. & W. 153. 

765. ———.]—- Declaration alleged that, on 
Oct. 15, in consideration that pltf., at deft.’s 
request, would enter deft.’s service, & serve him 
for a certain time, from the day & year till the 
service should be determined, by reasonable notice 
in that behalf on either side, for a salary named, 
deft. promised pltf. to retain & employ him on the 
terms aforesaid, & pay him such salary, & continue 
him in such service until such service should be 
determined by reasonable notice, as before ; that 
pltf., on the day & year, entered the service of 
deft. on the terms, & had always, from the com- 
mencement, thereof hitherto, been ready & willing 
to remain & continue in the service, etc., & during 
all that time tendered & offered himsclf to serve 
deft. in such service, etc., of all which deft. during 
all that time had notice; yet deft. did not nor 
could continue pltf. in his service, but, on the 
contrary thereof, on the same day & year afore- 
said, refused to suffer pltf. to continue any longer 
in the said service, & discharged pltf. therefrom, 
without any previous notice in that behalf, & 
without any reasonable or probable cause in that 


a Bank, 








a 











behalf, & had, thence hitherto, refused any longer 
Dor 1 
ae ae We a 


was ontitled to recover damages cover- 
ing the unexpired term of his engage- | DENNY er (1912), 14 W. A. 
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to retain pltf. in his said service. On special 
demurrer :—Held : (1) the word ‘‘ from” was, 
on this record, to be taken as including Oct. 15, 
within the time of service contracted for; & it 
could not therefore be objected that deft. appeared 
to have discharged pltf. from the scrvice before 
its commencement; (2) the declaration was not 
double for averring pltf.’s willingness to serve as 
well as his tender; & issue might have been taken 
on the tender alone; (3) the declaration was not 
bad for want of an allegation pltf. had given no 
notice to determine the service, there being an 
averment that he always was willing to serve & 
continually tendered himself to do so, of which 
deft. had notice.—WILKINSON v. GASTON (1846), 9 
Q. B. 1387; 15 L. J. Q. B. 330; 71. T. O. S. 225 ; 
10 Jur. 804; 115 E. R. 1227. 

Annotation :—-As to (2) & (3) Distd. Wallis v. Warren (1849), 

4 Kixch. 361. 

766. After wrongful dismissal.]—In an 
action for the wrongful dismissal of pltf. by deft., 
the declaration stated that pltf. was ready & 
willing to serve & offered to serve deft. Theo gist 
of this averment is the readiness which implies 
the ability & willingness of pltf. to continue the 
services from which deft. wrongfully dismissed 
him. If pltf., therefore, is ready & willing, it is 
not at all necessary that he should offer to continue 
in the sorvice of deft. when he has been once sent 
wrongfully away.— WALLIS v. WARREN (1849), 4 
Exch. 361; 7 Dow. & T.. 58; 18 L. J. Wx. 449; 
141L.T. 0.8. 108; 154 i. R. 1252. 





(c) Measure of Damages. 
i. In General. 


Measure of damages gencrally, see DAMAGES, 
Vol. XVII., pp. 130 ef seq. 

767. Amount of compensation --- Hiring for a 
fixed term-—Amount of wages lost.!|— BRYANT v. 
Frieut, No. 620, ante. 


768. —--- ——-- ——..] — SMITH v. THOMPSON, 
No. 466, ante. 

769. ——— ——-- ——-.|—DAVIsS v. MARSHALL, 
No. 313, ante. 

770. Compensation for loss of wages.|— 





(L) A series of letters passed between plitf. & defts. 
relative 10 an engagement, by the year, of pltf. 
as commission agent. In the carlier letters 
mention was made of notice to be given to deter- 
minc the engagement. <A subsequent letter sct 
out the terms of remuneration ; but omitted any 
mention of notice:—Held: all previous terms 
which had been settled were unaffccted by it. 

(2) Pltf. having served for one year, the engage- 
ment was put an end to without notice :—Held: 
pltf. was not entitled to recover the whole of the 
second year’s salary, but so much as would com- 
pensate him—McKran v. CowLey (1363), 1 
New Rep. 396; 7 L. T. 828. 
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7170 ii. ——.]—MANNERS 0. 


ment.—IIOPKINS bv. GOODERHAM (1904), | L. R. 91 
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B. en eee CAN. CAYLEY (1845), 2 U. C. R. 308.—CAN. 
766 I. Necessity for averment of tender 767 ii. ——.J—Iif asorvant 770 iv. ——.]—SypnNry Lann & 
of service— A : is hired for the year & during the year | Loan Co., Lrp. v. ROUNTREK (1907), 
LLOY v. Rie (1908) dismeand | dismissed. without cause he 18 ontitied | 42 N. S. R. 49.—CAN., 
351.—CAN, . c™/ "| to his wages to the end of the year.— 770 v. ———-,]—— HALLIDAY ¥. 
BeERNEY v. O'BRIEN & Co. (1869), 5 | CanapiaN. Pactvic Ry. Co. (1912), 
PART VI. SECT. 3, SUB-SECT. 2.— | Nfld. L. R. 260.—NFLD. 23 O. W. TR. 168; 4 0. W. N. 162; 7 
767 ere ee aici Ie Rg & ene a ee }—ROcCKLAND 
i, pens _. | Sourn AFRICAN LOAN, MORTGAGE vi. ———- ———.}-ROCKLAND »v. 
Hiring for es ee gf Pes i istetong of | MERCANTILE AqENcY Co., LTD. (1883), AUCKLAND ELECTRIO TRAMWAY Co.,, 
wages Lybitte who had been | 3 E. ). U. 47.—S. AF. Lrp., [1918] N. Z. L. R. 824.—N.Z. 
engaged for one year by defts., at a 770 i. —— Com ton for loss of t. ——.}—The measure of dam- 
monthly pha f was dism wrong- | wages.|—GILLES v. BANK OF VICTORIA for wrongful dismissal is based 
fully during tho year :—HHeld: pltt. | (1872), 3 V. R. (Law.) 46.—AUS. on what the servant would have 
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Sect. ea for damages: Sub-sect. 2, B. (c) 2. 
ii. 


771. —— No actual loss suffered.|—-SmiTH 
v. CHARING-Cross, Euston & HAMPSTEAD Ry. Co. 
(1903), 19 T. L. R. 6143 on appeal (1904), 20 
ZT. L. R. 465, C. A. 

Aggravation & mitigation of damages.]— Sce 
DAMAGES, Vol. XVII., pp. 120 e¢ seg. 

Liquidated damages. |-—- Sec DamaGeEs, Vol. XVII., 
p. 149, No. 515. 

Assessment of damages.|—See DAMAGES, Vol. 
XVII., p. 156, No. 573. 





li. Matters to be Taken into Consideration. 

772. All benefits of contract.]—The partners in 
certain brassworks enter into articles with A., that 
he shall serve them as their manager & overseer, 
during his life; &, besides a stipulated ycarly 
salary, he was to have 3a. (id. for every hundred- 
weight of brass wire made by him, or any other 
person during his life. A. was afterwards dis- 
charged by the partners from their service ; & on 

a bill brought for a specific performance of these 

articles, it was decreed, that, pltf. was entitled to 

all the advantages thereby stipulated for him, 
except the 3s. Ud. payable to him for every handred- 
weight of brass wire made at the mills; which 
the judge conceived was intended as a reward, 
attending the produce of the works during such 
time only as pitf. supervised the same. “ut this 
art of the decree was reversed, & he was held to 
e entitled tu this allowance during his life.— 

Bai v. Coaas (1710), 1 Bro. Parl. Cas. 140; 1 

E.R. 47], U. L. 

Annotations :— Apld. Addcricy vt. Dixon (1824), ] Sim & &1. 
G07. Refd. Stocker v. Brockelbank (1851), 15 Jur, $91. 
778. Possibility of obtaining similar employ- 

ment.|—'The measure of damages . . . is obtained 

by considcring what is the usual rate of wages 
for the employment here contracted for, & 
what time would be lost before a similar employ- 
ment could be obtained ... when a promise 
for continuing employment is broken by the master 
it is the duty of the servant to use diligence to 
find another employment (ERLE, J.).—BECKHAM 

v. DRAKE (1849), 2 H. 1. Cas. 579; 18 Jur. 921; 

9 HK. KR. 1218, UW. Les affy. S.C. sub nom. DRAKE 

v. BECKUAM (1843), 11 M. & W. 315, Kx. Ch. 

Annotations :-— Reid. Galsworthy «. Strutt (1848), 1 Fxch. 
G59; Kmmens tv. Elderton (1853), 13 CG. B. 495: Bailey ¢. 
Thurston, [1903) 1 K. 2B. 237. entd. Denton v. Williams 


(1839), § Dowl. 123: Hill «. Smith (1844), 138 L. J. Hx. 
243; Williams v Chambers (1847), 10 Q. 1s. 337; Bell 
ev. Carcy (1849), RC. OB. 8875 Wetherell o. Julius (1850), 
10 C. B. 2675) Eliot». Clayton (1851), 16 Q. B. dk]; 
Boddington v. Castelli ay 1. & 1. 879: Stanton vv. 
Collier (1854), 38 Kk. & B. 2743; Northampton Gas Light 
Co. t Parnell (1855), 21 1. 0. O. S. 239; Robinson vr. 
Rudkins (1856), 26 L. J. Ex. 56; Betts vr. Bureh (1859), 
4H. & N. 506; Bristowe +. Whitmore (1861),4 1.7. 622 ; 
Richbell rv. Alexander (1861), 30 L. 5. CG. DP. 268 ; Spurr 
1. Cass, Cass v. Spurr (1870), L. . 5 QO. B. 656: Calder v. 
Dobell (1871), 1. R. 6 CC, P. 486; Wadling »v. Oliphant 
(1875), 1 Q. B.D. 1455 Iamden rv. Carte (1881), 17 Ch. D. 
169 : Kellaway v. Bury (1892), 66 L. T. 499; Re Beyts & 
hs 2 Ke 4). Frusteo (1804), 70 L. T. 561: Rose 
Bue ott, [1901] 2 K. Bi. 4493 Formby cv. Barker, [1903] 
2 Ch. 53$ Wilson t. United Countics Bank, [1920) 


53D 5 

A. C. 102. 
714, ———.}——In estimating damages for the 
wrongful dismissal of a servant, the jury should 
take into account the salary & not the commission 
obtained by pltf. Pitf. is not entitled to his full 
salary for the uncxpired period of the contract for 
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carned under the contract. less the 
remuneration which he has received 
or could receive from some other 
quarter.—FARERLAN v. M‘Kay & 
FRASER, [1920] W. L. D. 23.—S. AF, 


ee ar = negli s 
a. —— Dismissal through volun- : aa 


tary dissolution of campany.+—GLENN 
t. Rupp (1902), 22-C. L. 
VU. L.R.422 5 10. W. RB. 116.—CAN, 
b, —— Counterclaim for damages 
}—TWEKET 
(Sask.), (1921), 62 D. L. R. 659.—CAN 
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service, but that is to be reduced by the prob- 
abilities of pltf. having other employment during 
such periud. The employer being a co. afterwards 
ordered to be wound up that fact also should be 
taken into consideration in cstimating the loss 
sustained by pltf. through his dismissal.—Hart- 

LAND v. GENERAL WXCHANGE BANK, Ltp. (1866), 

14 L. T. 863, N. P. 

775. ———.|—Only nominal damages arc recover- 
able for breach by the employer of a contract of 
hiring, if the person hired could have at once 
obtained other employment of a precisely similar 
kind which a reasonable man would have accepted. 
—MALCDONNELL v. MARSTON (1884), Cab. & HEI. 
281. 

776. .] --- Defts., a partnership consisting 
of four members, agreed to employ pltf. as manager 
of a branch of their business for a certain period. 
Pitf. entered into their service under the agree- 
ment, but, before the period had expired, two of 
the partners retired, & the business was transferred 
to & carried on by the other two. The continuing 
partners were willing to employ pitf. on the same 
terms as before for the remainder of the period, 
but he declined to serve them. In an action for 
wrongful dismissal :—Held : the dissolution of the 
partnership operated us a wrongful dismissal of 
pitf., but he was only entitled to nominal damages. 
—BRACK v0, CALDER, [1895] 2 Q. BK. 253; 64 1. J. 
Q. B. 582; 72]. T. 829; 503. P.693; 11 T.L. kh. 
450; 14 R. 4738, C. A. 

Annotations :— Apld. Payzu v. Saunders, [1919] 2 K. B. 581- 
Refd. Jacger’s Sanitary Woollen System Co. v. Walker 
(1897), 77 L. 'T. 180; Ogdens v. Nelson, Same tv. Telford, 
[1903] 2 K. B. 287; Midland Counties District Bank tr. 
Attwood, [1905] 1 Ch. 357. 

777. Employment obtained immediately after 
dismissal.|—Pitf. was in the service of deft. co. 
under a contract: which provided that his employ- 
ment might be determined by six months’ notice. 
A manager & receiver was appointed by order of 
the Ch. Div. at the instance of holders of debentures 
of the co. Pitf., by the instructions of the 
manager, continued for more than six months to 
discharge his former dutics at the same salary. 
The business was then sold to a new co., and pltf. 
was dismissed without notice. In an action for 
wrongful dismissal :—Held: the appointment of 
a& manager & receiver operated to discharge the 
servants of the co., & deft. could not recover. 

Plitf. was employed for six months after the 
appointment of the manager at the same salary 
as before, & he is not therefore entitled to recover 
in this action if in fact the appointment of the 
manager operated to discharge him. I think 
it did so (Lorrs, L.J.).—REID v. EXPLOSIVES Co. 
(1887), 19 Q. B. D. 2064; 56 1. J. Q. B. 3885 57 
L. T. 4393; 35 W. . 6093; 3 T. L. 1. 588, C. A. 


Annotations -- Refd. Turner v. Goldsmith (1891), 60 L. J. 
. GB. 2473 Midland Counties District Bank v. Attwood, 
{1905)] 1 Ch. 357; Measures +. Measures, [1910] 2 Ch. 
218; Parsons v. Sovereign Bank of Canada, (1913) A. C. 
160; éte Vuleaan Coal Co., Iarrison v. Harbottle, (1922] 
2 Ch. 60. Mentd. De Grelle vo. Bull & Ward (1894), 10, 
T. L. 21985 Robinson Printing Co. ¢. Chic, [1905] 2 Ch. 
123; Whinncy r. Moss S.S. Co., [1910] 2 K. B. 813. 


778. Domestic servant—Board wages.] — Gor- 
DON v. PoTTER, No. 584, ante. 

779. —— Dismissal during notice given 
by servant.|—The rule that the damages recover- 
able by a domestic servant for wrongful dismissal 
are a month’s wages without board wages does not 











PART VI. SECT. 3, SUB-SECT. 2.— 
T. 113; 3 B. (¢) ii. 
777 i. Employment oblained immedi- 
ately after dismissal. }—COCKBURN v. 
Trusts & GUARANTEE Co, (1917), 38 
O. L. RK. 396 : 33 D. L. Rh. 159.—CAN. 


v. SMITH 


Parr VI.—BREACH or ConTRACT AND REMEDIES THEREFOR. 


apply where the servant is wrongfully dismissed 
during the currency cf a month’s notice given by 
the servant 1o terminate the service. In that case 
the damages recoverable are the actual pecuniary 
loss sustained, & will include compensation for the 
loss of board & lodging during the period between 
the date of the wrongful dismissal & the date when 
the service would have terminated under the 
notice.—LINDsSAY v. QUEEN’s Hotes Co., [1919] 
1 K. B. 212; 88 L. J. K. B. 535; 120 L. T. 
280; 35 T. L. R. 101; 63 Sol. Jo. 136, D. C. 

780. Expectation of gift on completion of con- 
tract.]—DPitf. was engaged by deft. to superintend 
some draining operations upon his estate, at a 
salary of £2 per week, & a house to live in, or £13 
per annum in lieu of it, & was also to receive a 
gift’ of £20 if he remained till Tady-Day then 
next. Before the expiration of the term pltf. was 
wrongfully dismissed, & ordered to leave the house 
which deft. had elected to put him into, but he 
refused to do so, & deft. accordingly removed his 
goods & furniture into a barn from which pltf. 
might have taken them if he had chosen to do so. 
During the time that the goods were there, the 
barn was broken into, & some of the goods 
damaged, & £70 taken from a bureau. In a 
declaration containing a count for wrongful 
dismissal, in which special damages were claimed 
for loss of moncy & damage to goods, & also a 
count in trover :—Held: in assessing the damages 
the jury had a right to take into consideration 
the “ gift’ of £20 which pltf. would have carned 
if he had been allowed to do so, but not the sums 
for the damage to the goods, or the moncy lost 
from the bureau, as there was no relationship 
existing between the plif. & deft. of landlord & 
tenant, & therefore deft. had a right to remove the 
goods, & could not be held liable for the damage or 
loss which happened either under the count for 
breach of the agreement or in tle count in trover. 

Pltf. had no estate in the house... & deft. 
had a perfect right to turn him out (ERLE, C.J.).— 
LAKE v. CAMPBELL (1862), 5 L. T. 582. 

781. Expectation of commission to be earned— 
Remuneration by salary & commission.]——-Harr- 
sole v. GENERAL EXCHANGE BANK, Lrv., No. 774, 
ante. 

782. - —— -|—The right to bring an action 
for wrongful dismissal is a mere illustration of the 
general legal rule that an action will lic for un- 
justifiable repudiation of a contract. 

In Nov. 1915, by an agreement in writing defts., 
# CO. carrying on an establishment controlled under 
Munitions of War Act, 1915 (c. 54), appointed pitt. 
general manager of its works for three years at a fixed 
Salary & a commission upon the net profits of the 
business available for dividend upon a rising scale 
& if the net profits for the sccond & third year 
together amounted to a certain sum the agreement 
was to be continued for a further period of three 
years upon the same terms & conditions. In 
Jan. 1917, defts. purported to suspend pltf. from 
the exercise of his duties pending an investigation 
as to his efficiency ; they also compelled him to 
deliver up the badge he held as a person engaged 
in munition work at a controlled establishment 
on the ground that he was no longer indispensable 
& they appointed another person to take charge 
of the works instead of pltf., & on the following 
day they took from him his business keys & 
informed him that he must not return to the worxs 
as he was not wanted, & required him to deliver up 
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all cash belonging to them. As a result of these 
acts plitf. elected to treat the contract as repudiated 
by defts. & claimed damages for wrongful dismissal : 
—Held: defts. had wrongfully repudiated their 
contract, & pltf. was therefore entitled to damages, 
inasmuch as defts. absolutely forbade him to 
fulfil any of his duties, they prevented him from 
exerting his opportunities as a manager to gain 
commission upon the net profits of the co., & they 
decisively ended his attendance at the premises. 

To-day it is well settled that a master may 
dismiss his servant for many reasons, such as 
misconduct, substantial negligence, dishonesty, 
& the like (McCanpbin, J.).—Jte RUBEL BRONZE 
& Mrras Co. & Vos, [1918] 1 K. B. 315; 871L. J. 
K. LB. 4663; sub nom. Vos v. RUBEL BRONZE & 
METAL Co., Lrp., 118 L. T. 348 ; sub nom. RUBEL 
Bronze & Meta. Co, v. Vos, 34 'T. 1. RR. 171. 
etaunotations: Apld. Harrison vt. Walker, |1919) 2K. B. 

153. Refd. Turpin v. Victoria Palace (1918), 88 L. J. 

K. RB. 6693) Payzu v. Saunders, [1919] 2 K. BB. O88]; 

NRutly-Arnell, ote., Co. v. T., (1922) 1 K. 2B. 500. 

733. —— -.|—Pltf. was employed by deft. 
as a hairdresser’s assistant at a weckly wage & 
commission on the takings. It was also an 
implied term of the contract that he should be at 
liberty to receive tips from eustomers. PIltf. 
was wrongfully dismissed without notice :—ITeld : 
pitf. was entitled to claim as damages for the 
wrongful dismissal, in addition to a week’s wages 
in lieu of notice & commission, an amount in 
respect of the loss of the tips which he would have 
received but for the wrongful dismissal.—MANU- 
BENS UV. LEON, [1919] 1 K. B. 208; 88 L. J. K. B. 
SLI; 120 L. T. 279; 35 T. L. R. 943 68 Sol. Jo. 
102, D.C. 

784, —-—- Remuneration by commission only.| 
—A co. engaged D. & G. to act as their commercial 
travellers for three years in a certain district at a 
commission upon goods ordered. Co. was wound 
up before the termination of the three years :— 
Held: D. & G. were entitled to compensation in 
respect of commission for the unexpired portion 
of the term, the amount to be ascertained by the 
chicf clerk in chambers.—Ke Patent FLOoR 
CLotu Co., DEAN & GILBERT'S CLAIM (L872), 41 
L. J. Ch. 476; 26 1. T. 467. 

Annotations -- Consd. Warren vr. Agdeshinan (1922), 38 
de ht. 588. Refd. lurner v. Goldsmith (1891), 30 W. 1k. 

r9 . 

Provision or continuance of opportunity of earn- 
ing remuneration.|—See Contract, Vol. XIL., 
pp. 619 ct seq. 

785, Expectation of tips..—MANUBENS v. LEON, 
No. 783, ante. 

786. Subsequent liquidation of employing com- 
pany.}] —HarTLAND v. GENERAL ISXCHANGE BANK, 
Lrn., No. 774, ante. 

787. Money paid to obtain employment.] — 
Defts. were a friendly society, & pltf. was one of 
some 1,300 persons employed by them, at a re- 
muneration fixed by the committee of manage- 
ment, to collect the weekly premiums of the 
members of the socicty. It was the usual practice 
for a person desiring to become a collector of the 
society to purchase the collecting book of a col- 
lector desiring to resign, & the bargain between 
them for the sale & purchase of the book, though 
made outside the society, was recognised by the 
socicty. In accordance with the practice, pltf. 
purchased for £35 the collecting book of J., a 
collector, & paid that sum to J. with the know- 
ledge & approval of the society's secretary, & 
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‘ecl. 3.— Action for damages: Sub-sect. 2, B. (c) v5 
iit. & iv.; sub-sect. 3, A. & B.] 


7as thereupon appointed a collector, in J.’s place 
% district. A few months afterwards, with their 
mnowledge & approval, he purchased & paid £40 
or the collecting book of K., another collector. 
n the first page of each book was the usual printed 
10tice : ‘‘ The collectors shall be furnished with 
00oks at the society’s expense. Such books to 
xe the society’s property ;”? & on the back of 
2ach book, as was the usual practice, there was 
orinted pltf.’s name, & also defts.’ name. Pltf. 
vas subsequently dismissed from his office of 
sollector, & in an action by him, in the Liverpool 
Jassage Ct., to recover damages from defts. for 
wrongful dismissal & the detention of his collect- 
‘ng books, the jury found that he was rightfully 
lismissed, & that he had an interest in the books 
amounting to £50, whereupon judgment was 
entered for defts. on the claim for wrongful dis- 
nissal, & for pltf. as to the books for £50, damages 
1s. On appeal from the finding & judgment in 
‘avour of plif.:—Held: the books were the pro- 
derty of the socicty, & pltf. had never any pro- 
yerty, or any interest whatever in them, re- 
sognisable by law or giving him any right of 
action against defts., & the question of his interest 
n the books ought not to have been left to the 


ury. 

Had pltf. been wrongfully disinissed, the fact 
o9f his having paid money for the books, a order 
‘o Obtain the appointment of collector, might 
aave been a iatter to go to the jury for their 
sonsideration with regard to the amount of 
Jamages for wrongful dismissal (STEPHEN, J.).— 
‘SLLWOOD v. LIVERPOOL VICTORIA LEGAL FRIENDLY 
Soctrry (1880), 42 L. T. 604; 44 J. P. 508. 

788. Injury to reputation-—Musical director.|— 
By an agreement of Aug. 18, 1892, deft. co. engaged 
tf. as musical director of their theatre until 
Jct. 1, 1895, upon certain terms as to salary, 
with a provision that pltf.’s name should be 
announced in certain daily newspapers, & on bills 
& programmes. It appeared that the most im- 
dortant duty of a musical director is to conduct 
vhe orchestra. Pltf. had conducted three pieces 
at defts.’ theatre with perfect success when a piece 
was brought out which was conducted by the 
zomposer, Since that time pltf. had not been 
salled on to conduct or perform the duties of his 
yifice, but his salary had been paid under the 
agreement, & if was common ground that he was 
still musical director of the theatre :—Held: the 
stipulation that pltf.’s name should appear as 
musical director meant, that such a state of things 
should exist that defts. should be in a position 
truly to make such an announcement 3; or, in other 
words, that they should employ him in that 
capacity, & pltf., though it had not) been shown 
that his non-employment had interfered with his 
obtaining another post, was entitled to more than 
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nominal damages.—BUNNING ¥. LYRIC THEATRE, 
Lrp. (1894), 71 L. T. 396; 10 T. L. R. 583. 


} i— . Turpin v. Victoria Palace (1918), 88 
2 1. ert cone ta. aries v. Sawdon, {1901} 2 K. B. 


653. 

789. Commercial traveller.|—A commer- 
cial traveller was engaged for & term. By 
the contract he was to travel in certain countries, 
& was to receive a salary of £500 & a fixed allow- 
ance per day as travelling cxpenses. During the 
continuance of the engagement his employers 
found that, owing to a fall in prices, it was no 
longer profitable to take orders in the countries 
travelled by him. They thercupon refused to 
send him on further journeys, & refused to pay him 
the allowance for travelling expenses or any part 
thereof, but continued to pay him his salary. 
He sucd them for damages for the injury done to 
the goodwill of his trade connection by their 
refusal to send him on journeys, & for the loss of 
the proportion of his allowance for travelling 
expenses which by economy he was able to save 
when travelling :—Held: the action would not 
lic. LAGERWALL v. WILKINSON, LLENDERSON & 
CLARKE, Lrp. (1899), 80 L. T. 55. 

Annolation :—Refd. ‘Curpin v. Victoria Palace (1918), 88 

L. J. K. B. 569 


790. Manner of dismissal—Injury to feelings. |— 
Where a servant is wrongfully dismissed from his 
employment, the damages for the dismissal cannot 
include compensation for the manner of the dis- 
missal & for his injured feelings or for the loss he 
may sustain from the fact that the dismissal of 
itself makes it more difficult for him to obtain 
fresh employment.— ADDIS v. GRAMOPHONE Co., 
Lrp., [1909] A. C. 488; 78 L. J. K. B. 1122; 101 
L. T. 466, H. L. 


{notations :—Folld. Re Rubel Bronze & Metal Co. & Vos, 
: (1918) (i, Bs. Bid. Retd. guirk x, Thomas, (1916) 1 
kK. B. 516; Turpin vr. Victoria Palace : JK. B. 
569; Wilson v. United Counties Bank, [1920] A. C. 102. 


791. Difficulty of obtaining future employment.] 
—-In considering damages, the jury might take 
into account the diflicully that pltf. would 
have in obtaining employment clsewhere (LORD 
COLERIDGE, OU.J.)—Maw v. Jones (1890), 25 
Q. B. D. 107; 59 L. J. Q. B. 542; 63 L. T. 347 5 
ht J.P. 727; 38 W. R. 718, D.C. 

Annotations :-—Consd. Addis ». Grainophone Co., [1909] 
A. C. 488. RBefd. Baker v. Denkcra Ashante Mining 
Jorpn. (1903), 20 T. L. R. 37; Austwick ». Midland Ry. 

oe 25 T. L. R. 728; Chaplin v. Hicks, [1911] 2 K. B. 


792. | 
No. 790, ante. 











ADDIS t. GRAMOPHONE Co., LTD., 


iii. Where Wages Payable in lieu of Notice. 


798. Limitation of amount-—-To wages for 
period of notice.|—Defts. engaged pltf. to super- 
intend mines in America for three years, at a 
salary of £600 per annum, to increase £50 every 
year, & commence from his leaving England, 





with a proviso, that pltf. should not be dismissed 


Host ane of patient njury 1 5To.—CAN. PART VI. Es (pagel 2.— 
*o feelings. }-——1n an action by a domestic co. Whether lainti ht » (6) ill. 

, ; plaintiff hes soug ge op 
rpg for one ya Fer ue other employment.}—Semble: pitts. 793 i. Limitalion of amount — To 


account, in asseasing dumuges, the 
fact that the dismissal took place late 
at night, & under = circumstances 
secasioning her great personal incon- 
venience.—-BREEN v. COOPER (1) (1869), 
I. R. 3 C. L. 621.-—IR. 


701%. Difficully of oblainiug future 
employment, }—-J&YKAL v. NOVA SCOTIA 
Guiass Co. (1888), 20 N.S. Rw kh. & 
G.) 388; 9 C. L. T. 00.—CAN 


1B.C 


91il. ——.}—BRaUCAGE v. WINKNT- 


vf 
PEG STONE Co. (1910), 14 W. L. R. | N.Z. 


could not recover a full month’s wages 
in lieu of notice because thoy had not 
sought other einployment.—PRATT v. 
TosaRpi1 (1915), 31 W. L 
21 B.C. R. 497.—CAN 


d. Offer to re-employ servant.}—The 
fact that deft., after the dismissal, 
oifored to re-employ 
terns will not disent: 
more than nominal damages where 
there were circumstances justifying 
pit in refusing the offer.— WILSON v. 
sR (1900), 18 N. Z L. R. 807.— 


wages for period of nolice.-—Under a 
monthly hiring a month’s notice is 
sufficient to terminate it & damages 
for wrongful dismissal are limited to a 
month’s wages.— JOHNS v. WINNIPEG 
ELECTRIC Ky. Co., [1925] 3 D. L. R. 
314; [1925) 2 W. W. Rh. 282; 35 
Man. L. R. 53.—CAN. 


793 ii. ——-.}—Where a servant 
is entitled to three months’ notice 
of dismissal the measure of ery 
for wrongful dismissal is three months’ 
salary.—MACDOUGALL v. GEAR MEAT 
PRESERVING Co. (1884), 3 N. Z L. R. 
132 (S. C.).—N.Z. 


R. 541; 





he on the samé 
tle pltf. to claim 
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without a twelvemonth’s salary. & the reasonable 

expenses of his return, & that if he stayed at the 

mincs three years, a sum should be allowed for 
the expense of the return of his family. Pltf. left 

England in Aug. 1825, & arrived at the mines in 

April 1826. Defts. dismissed pltf. in Sept. 1827, 

without giving notice or paying a year’s salary, 

or any expenses of return. In an action for breach 
of contract, a verdict having been given with 
damages to cover a year’s salary from the time of 
dismissal, with leave for pltf. to move to increase 
the damages by £3820, the expense of the return 
of pltf.’s family, & £470, the amount of salary 
from the end of a year after dismissal to the end 
of the third year after his arrival at the mines: 

-—Held: pltf. was not entitled to increase the 

damages by the amount of those sums.—FRENCH 

v. BROOKEs (1830), 6 Bing. 354; 4 Moo. & P. 11; 

8L.J.0.8.C.P. 913; 130 Kb. BR. 1316. 

794. .] -—- Pltf. was hired as superin- 
tendent of works at the rate of 150 guincas a year 
from a day named: cither party to have the 
option of determining the engagement by a 
month’s notice. At the end of eighteen months 
pltf. was dismissed without notice, or cause 
assigned, eighteen months’ wages being then due 
to him. A month after dismissal he brought an 
action, declaring specially on the agreement, & 
stating, as the breach, that deft. would not con- 
tinue pltf. in his employ till the expiration of such 
month’s notice, but discharged pltf. in the middle 
of a year without notice; whereby pltf. lost all 
the wages, profits, etc., which he might have 
derived from continuing in deft.’s service, & was 
still unemployed :-—Held: the contract was for 
dismissal on a month’s warning or month’s wages, 
&, on this count, pltf. could recover only the 
month’s wages. But he might have added a 
common count for work & labour, & recovered 
under it his wages for the eighteen months. 

It appeared to me that the stipulation as to a 
month implied a month’s warning or a month’s 
wages (LORD DNMAN, C..J.).— HARTLEY v. HAR- 
MAN (1840), 11 Ad. & El. 798; 3 Per. & Dav. 567 ; 
9L. J. Q.B.179; 113 EB. Wt. 617. 

Annotations :—Folld, Vlewings v. 'Tisdal (1847), 10 L. ‘T. 
QO. S. 166; Distd. Goodman v. Pocock (1850), 16 Q. 1. 
576; Robins v. Power (1858), 4 Jur. N. S. 810. Refd. 
Addis v. Gramophone Co., [1909] A. ©. 488. Mentd. 
Holford v. Dunnett (1840), 7 M. & W. 348. 
795. -] — When the custom is shown 

that parties engaged upon a daily newspaper are, 

upon dismissal or the stoppage of the paper, 
entitled to a month’s salary in lieu of notice, 
they may prove accordingly in addition to arrears 

of salary then actually due.—ZIte Hurron, lc p. 

ALLPAS, Ex p. CHIPCHASE (1867), 17 L. 'T’. 179; 

16 W. R. 142. 

796. ——— ——.]—— A contract between master 
& workman provided that the service should not 
be determined without a fortnight’s notice. The 
Servant was dismissed without notice :—Held: 
the justices had power under 30 & 31 Vict. c. 141, 
8. 4, to award to the servant compensation for 
breach to the same amount as the fortnight’s 
Wages.—SHAW v. ALDERSON (1875), 44 L. J. M. C. 
aon 32 L. T. 724; 389 J. P. 682; 23 W. R. 
wastes Brame trie Coleman, Dawson v. Coleman 

797. —— Dismissal not justified.) — 
BAKER v. DENKERA ASHANTI MINING CORPN., 
Lrp. (1903), 20 T. L. R. 87. 

798. Right to set off wages due—-In action for 
money had & received.|—East ANGLIAN Rys. Co. 
v. Lytuaor, No. 446, ante. 
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iv. Expenses of Journey Home. 

799. Expenses of return of family.|] — FRENCH 
v. Brookes, No. 793, ante. 

800. ———.]-— Re Lonpon & COLONIAL Co., 
Ez p. CLARK (1869), L. R. 7 Eq. 550; 38 L. J. 
Ch. 562; 20 L. T. 774. 

-Annolation -—Mentd. Re London & Scottish Bank, Lz p. 

Logan (1870), L. 2. 9 Eq. 149. 

801. Agreement to pay expenses—If dismissed 
before end of service.]—In assumpsit, the first 
count was on an agreement whereby deft. engaged 
pltf. as courier for five months certain, at ten 
guineas a month, & agreed, in case she discharged 
him before the end of the five months, to pay him 
the fifty guineas & his expenses back to Paris or 
England; & the count, after averring that pltf. 
served deft. two months, & was ready & willing 
to serve for the remainder of the five months, 
alleged as a breach that deft. refused to continue 
him in her service, & dismissed him before the end 
of the five months, & refused to pay him the fifty 
guincas, or any sum towards his expenses back. 
There was another count for £52 10s. for wages 
as deft.’s hired servant. Deft. pleaded, (a@) as 
to the first count, except as to £21, parcel, ctc., 
that pltf. wrongfully quitted her service; (b) as 
to the first count, except as to the said sum of £21, 
that she dismissed him for improper conduct ; 
(c) as to the second count, except as to £21, 
parcel, ctc., non assumpsit; & (d) payment into 
ct. of £34 18s8., in the form given by the new rules 
for a plea of payment into ct. on the whole declara- 
tion. Replications, joining issue on the first & 
third pleas, de injuria to the second, & to the 
fourth damages ultra. At the trial, the jury 
found for pltf. on the first issue, & for deft. on 
the second & third :—Held: pltf. was entitled to 
judgment on the whole record, at least for nominal 
damages.—-VIscuer v. ArpE (1838), 3 M. & W. 
486; 6 Dowl. 594; 1 Horn & H. 168; 7 L. J. 
Ex. 229; 2 Jur. 842; 150 KH. Wt. 1237. 
Annotations :—Mentd. ''wenlow rv. Askey (1838), 

& W. 172; Tattersall «. Parkinson (1847), 16 M 

742: Perren o. Monmouthshire Ry. (1853), 11 C. B. 

855; Thames Iron Works & Ship Building Co. v. Royal 

Mail Steam Packet Co. (1861), 10 C. B. N.S. $75. 

802. Of journey to master’s house.|— 
GORDON v. PoTrisn, No. 584, ante. 

803. Custom to pay expenses—Unless employ- 
ment terminated by servant.|—Ikkap v. DUNs- 
MOKE, No. 516, ante. 


1 Worn 
-& W. 





SUB-SECT. 3.—-PLEADING AND PRACTICE. 
A. Pleading. 
Joinder of parties.}.—Sec It. S. C., Ord. 10, rr. 
1 & 4. 
Joinder of claims.|—--See R. S. C., Ord. 18. 


B. Practice. 


804. Plea of justification of dismissal— -Right to 
begin.]|—In assumpsit for wrongfully dismissing 
a teacher in a school before the expiration of the 
year for which he was engaged, deft. pleaded ony 
a special plea justifying the dismissal, upon whic 
issue was taken :—Held: on this issue deft. was 
entitled to begin.—HARNETT v. JOHNSON (1840), 
9C. & P. 206, N. P. 


805. —— —- —.] MERCER v. WHALL, No. 499, 
ante. 

806. —-- - ---—-.] -WISE v. Witson, No. 542, 
ante. 


807. ----- Right of plaintiff to have issue 
decided.|—In an action for wrongful dismissal, 
there being a plea of justification, pltf. held entitled 
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Sect. Pera eas for damages: Sub-sect. 3, B. Sects. 


to have a verdict taken on that plea, even athough 
he would, on the declaration alone be liable to 
nonsuit, & deft. held to be precluded from taking 
advantage, on his plea of justification of an alleged 
Special contract, which he had himself succeeded 
in excluding, as not being in writing.—BRETT v. 
PuHILips (1858), 1 F. & F. 398. 

808. Jurisdiction to refer to official referee — 
Matters of account.) —- Pltf. brought an action 
against defts. for damages for wrongful dismissal, 
for balance of account for money paid to deft.’s 
use, & for an account of profits on sales on which 
pltf. claimed commission. Defts. justified the 
dismissal on the ground that pltf. had miscon- 
ducted himself by wilfully disobeying the reason- 
able orders of defts., & by habitually neglecting 
his duties, & by converting to his own use money 
which he had received to the use of deft. By 
order of a judge at) chambers the issues in the 
action were referred to an oflicial referee under 
Jud. Act, 1873 (c. 66), s. 57, the statement of 
defence being amended by omitting the allega- 
tion that plitf. converted money to his own usc: 
—Held: the order of the learned judge at chambers 
was right.—SACKER v. RAGOZINE & Co. (18381), 
44 1L. T. 308, D.C 
Annotation :- Mentd. Russell r. Harris (1891), 65 lL. I. 752. 


Srcr. 4.—QUANTUM MERUIT. 

See AGENCY, Vol. 1., pp. 509 et seq., Nos. 1754 
ct seq. ¢ BULLDING CONTRAC Ts, Vol. VII., pp. 366 
et seg.* CONTRACT, Vol. XIL., pp. 115-117, 166, 
Nos. 752-765, 1213-1 1215. 

809. Servant entitled to remuneration for work 
lone. PowELL, No. 649), ante. 

810. J—(1) If the contract between 
mastcr & servant be the usual one for a year, 
determinable at a month, the servant, if turned 
away improperly, cannot recover on a count 
stating the contract to be for an entire year ; 
(2) he cannot, on the common count for wages, 
recover for any further period than that during 
which he had _ served.~-ARCHARD v. HornoR 
(1828), 3 C. & P. 349, N. P. 
saree iereatt Brey toa_(2) Apprvd. Sniith vw Hayward (1837), 

7 Ad. & Wl. 544, Folld. fewings v. ‘Mindal ( ee 5 Ae 

& L. 196. Distd. Goodman v. Pocock (1850), 15° Q. 1 


576. Gencrally, Montd. Hideway t. Hungerford. Maihet 
Co. (1835), 3 Ad. & HL 17 


811. ---—.!|—An sine was engaged to write 
for a certain sum an article to appear among 
others in a work called ‘ The Juvenile Library.” 
Before he had completed his article, & before 
any portion of if was published, the work in which 
it was to appear was discontinued :—Held: such 
reasonable sum was recoverable on a quantum 
meruit in a» common count for work & Jabour.— 


erermer : 
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PART VI. SECT. 4. 
809i. Servant eniitied to remuneration 
for work done.J—-DEAVER v. BRADLEY 


agrecement.—SwM 





defts. as a carman, at wages after the rate of 


N. R. 49.—CAN, 


MASTER AND SERVANT. 


PLANCHS v. COLBURN (1831),.5 C. & P. 58, N. P; 


subsequent proceedings, 8 Bing. 14. 

Annotations :—Consd. Goodman v. Pocock (1850), ae Q. B. 
oie Refd. gee . Badger Ae ag 

Cort v. Ainbergato, c 51), 

Ment oe v. De La Tour (1853), 2K. & Bb. 678 ‘ Robins 
v. Power (1858), 4 Jur. N. 810; Inchbald v. Western 
Noilgherry Coffee, Tea & Oincioue Plantation Co. (1864), 
17 G. B. N. 8. 733; Panama & South Pacific Telegraph 

Co. t. me Rubber Gutta Percha & Telegraph Works 

Co. (1875), 10 Ch. App. 515; Rhymney Ry. v. Brecon & 

Merthyr dy btil Ry. 1900), 83 L. ‘I’. 111. 


812. J—The first count of a declaration 
in assumpsit alleged that pltf. was employed by 





£160 a year, & claimed damages for his discharge 
without just cause during the year: there was 
also a count for work & labour. The particulars 
of demand stated, that pltf. besides secking to 
recover damages under the special count, also 
sought to recover, under the indebitatus count, 
£37, the balance of account for a quarter's work 
done by him for defts., commencing on June 30, 
& ending on Sept. 30, 1842, after giving credit for 
£3 paid on account thereof. It appeared in evidence 
that pltf. was discharged on July 30, 1842, for 
misconduct, which the jury found to be a suffi- 
cient cause for his dismissal; that he worked 
out that day, & that on the next morning deft. 
sent for him, & he remained working there that 
day also, & then left. The jury found that the 
value of those two days’ work was 40s. but that 
he was entitled to a month’s wages, & he accord- 
ingly had a verdict for £10 6s. 8d. allowing for the 
£3 which had been paid in advance :—Held: plté. 
was not precluded by his particulars from recover- 
ing this sum.—Hurcum v. STERICKER (1842), 10 
M. & W. 553; 2 Dowl. N.S. 624; 12 L. J. Ex. 

152 BE. R. 591. 

813. ——.]—(1) Assumpsit. The first count 
stated that, in consideration pltf. would enter into 
deft.’s employ, & serve him, as servant in hus- 
bandry, for a certain time, to wit from a day 
named till the service should be determined by 
reasonable notice on cither side, at £10 10s. per 
annum, deft. promised to retain pltf., & pay him 
the wages, & continue him in the service till such 
determination: that pltf. entered the service, & 
was always ready, etc., but deft. discharged him 
without reasonable cause, & refused longer to 
retain him :—Held: proof that pltf. was hired 
generally as a labourer in husbandry did not 
support this count, on a plea of non assumpasil, 
such hiring being in law a hiring from year to 
year. 

(2) To the same count deft. pleaded two justi- 
fications : first, that pltf., being ordered by deft. 
to reap a corn field till 8 p.m., refused to continue 
at the work after 4 p.m., &, wrongfully & in breach 
of his duty & the command, absented himself, 
wherefore deft. discharged him from his service: 
secondly, that ee unlawfully quitted his work 


17; 





v. AMOS (1895‘, 33 , to recover on a I hart mernit where® 
he is dismissed without justifiaul> 


cause.—SMITH @. 


1 sar (1913), 23 

(1843), 2 Korr, 110.—CAN. 590) it Fes 9  GMCRWAN | W. LB. 883; 10D. b. I oss 6 

eueagen for ee i d’ Soiode Mae ke 809 ——.}+-RosE v. WINTERS 1066-—GAN. Bes Mee 172, 

the torn of the ir ing, agin how by (1900), ‘ Terr. L. Rt. 353.—CAN. ees. 

before the time is up, In a certain event, 809 vii. ——~.] - Hie ESTATE OF | 1 Oe R. ate ae aCe 

He may sue at once for the time he ANSLEY (1907), 41.N. 8. R. 527.—CAN. 56D. L. RB. ‘MoeLOANS agian 

ae Raber pao iratice Y eae cone 809 viii. —---,)— Ness v. B ARCOCK ‘ 

aah 1. 500. oan DING (1880), 19 | (1913), 23 W.L. R. 547: 3 W. W. Pea xi, ————.] —CALHOUN t, sa yee 
SRL ve 1144; 6 Susk. L. R. 218; & D. L i: HURBARD oN Co, LTp., 

———.]-—Festinu t. Bunt | 636.—CAN. ue 2D. %. 11703 [192 3) ‘3 
(1890), 6 Man. L. Rt. 381.—CAN., 808 ix, ./-Where a contract ot Ae dt. 721; wre 6s D. Te lh. 196.— 





809 iv. ——,.}—A servant wrongfully 
dismissed is entitled to recover on the 
quantum meruit for Lhe services rendered 
by him in part performance of the 


Mring is not enforceable by reason of 
Stat. Frauds, inasinuch as it is not to 
be performed within a 
making thereof, the servant is entitled 


ae xii. ] — ANDERSON t. 
pe [1928] 3 VD. L. R. 948.— 


Ly 


year of the 
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before it was completed, in breach of his contract, 
& deft. made complaint thereof before a magis- 
trate, who found plaintiff guilty & discharged him 
from the service according to 4 Geo. 4, c. 84, 8. 3. 
Replication, de injurid. Pltf., at the trial, set 
up an excuse for quitting the work, which failed 
in fact; & the facts in the two pleas were proved : 
—Held: deft. was entitled to a verdict, not only 
on those two pleas, but on a plea of non assumpasit 
to a count in indebitatus assumpsit for work & 
labour, the evidence showing an open contract 
rescinded by the misbehaviour of pltf., &, there- 
fore, no wages being due ratably. The replica- 
tion to the second justification put in issue the 
misconduct of pltf., as alleged, as well as the 
magistrate’s decision; & the facts proved did not 
support a plea to the first count denying the 
discharge by deft.—LILLEY v. ELWIN (1848), 11 
Q. Lb. 742; 17 L. J. Q. B. 1823; 11 L. T. 0. 8S. 
151; 12 J. P. 343; 12 Jur. 623; 116 H.R. 652. 
-tnnotations :-—As8 to (2) Refd. Moriarty v. Regent’s Garage 

& Engineering Co., [1921] 1 K. B. 423. Generally, Refd. 

Nicoll v. Greaves (1864), 17 C. B. N.S. 27. 

814. -|--Pltf.’s particulars of demand 
claimed ‘‘ One year’s salary from June 1, 1850, 
to June J, 1851, at the rate of £200 per annum, 
or damages for the dismissal of pltf. before the 
end of the year.”” The jury having negatived any 
employment for a year :—Held: pltf. was entitled 
to recover under the above particulars, & upon a 
count for work & labour, for work actually done 
by him during the year as servant to defts.— 
HARRIS v. MONTGOMERY (1851), 1) C. B. 3933 2 
L. M. & P. 425; 201. J.C. P. 221; 15 Jur. 757; 
138 Ih. R. 525. 

815. Contract not under seal.J—An urban 
district council who were building a kursaal under 
powers conferred upon them by a private Act, 
by a resolution employed pltf. as architect in 
connection with the proposed building. ‘There 
was no contract under seal. After pltf. had 
done some of the work, but before it was finished, 
he was dismissed. In an action for damages for 
breach of contract, &, alternatively, on a quantum 
meruit, the Jury awarded damages on the quantum 
meruil in excess of the amount claimed by pltf. 
in his particulars :—Held: deft. council having 
received the bencfit of the work were liable to 
pltf. on a quantum meruit.—ILoDGE v. MATLOCK 
Batu & SCARTHIN Nick URBAN District CoUNCIL 
& NuTra.Ls (1910), 75 J.P. 653 277. TR. 129; 
$8 L. G. R. 1127, C. A. 

Annotations :—Mentd. Hoare v. Kingsbury U. D. C. (1912), 


107 L. T. 492; Baker v. Holme Cultrain U. C. (1915), 85 
lL. J. K. B. 799. 


816. Agreement to work without salary—Action 
en not lie.|—Trpmas v. LEEKS (1832), 5 C. & PV. 
817. Services to be paid for in goods.]---Where 
by the terms of a contract a service to be performed 
by A. for B. is to be paid for in goods, A. cannot 
declare in debt for the value of the service but 
must sue on the special contract. But if B., by 
his own act, render the delivery of the goods, 
impossible, A. may sue in debt for the valuc cf 
the service.—Krys v. Harnwoop (1846), 2 C. B. 
905; 15 L. J.C. P. 207; 71.7. 0. 8S. 161; 135 
K. Rt. 1201. 

Right to recover for balance of term.]—Sec 
Sect. 5, post. 








816 i. Agreement to work _ without 
salary— Action will not He.}—In orde 


to recover under a quantum meruit , 
tees must be a contract, express or R o. Where 
mplied, to pay something for the td A 


Kcrvices, & no such action lies upon 
volunteer services or on ext ra worl 
rendered by a volunteer already in 


629.—CAN. 


employment. FABKiB v. SALA (1909), 
il W. L. R. 269.—CAN. 


parties not ad idem— 
on 8 quantum = merutt.)}— 
HORNER 1. MERNER (1884), 7 O. R. 
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Remuneration to be settled by employer.|— 
See Part V., Sect. 2, sub-sect. 1, B., ante. 

Apportionment of wages.|—-Sce Part V., Scct. 
2, sub-sect. 1, G., ante. 


Sect. 5.—ACTIONS FOUNDED ON 
CONSTRUCTIVE SERVICE. 

Quantum meruit, see Sect. 4, ante. 

818. Whether balance of wages can be recovered 
—Employment terminated.|.—Where a servant is 
hired by the quarter, if he is discharged by his 
master without sufficient cause in the middle of a 
quarter, he may recover the quarter’s wages under 
a& count in indebitatus assumpsit for work & labour. 

Waving served a part of the quarter /&sbeing 
willing to serve the residue, in contemplation of 
law he may be considered to have served the 
whole (Lorp ELLENBOROUGH, C.J.).—GANDELL 0. 
PONTIGNY (1816), 4 Camp. 375; 1 Stark. 198, N.P. 


-lnnotations :—Consd. Collins v. Price (1828), 5 Bing. 132- 
Folid. Smith v. Gainsford (1836), 2 Hodg. 109. Dbtd- 
& N.F. Smith v. Hayward (1837), 7 Ad. & El. 544. Distd: 
Broxhulm v. Wagstaff (1811), H. & W. 145. Refd. 
Goodman v. Pocock (1850), 15 Q. B. 576. 








819. .}—ARCHARD v. HORNOoR, No. 
810, ante. 

820. ——- ——-.|—_SMITH v. GAINSFORD, No. 
360, ante. 

821. --— -——-.]|. - Where a servant, under a 


quarterly hiring, is discharged by his master 
without sufficient cause in the middle of the 
quarter, semble: he cannot recover wages for the 
whole quarter under a count in indebilalus assump- 
sit for work & labour; although after the dismissal 
he tendered himself to serve through the remaining 
part of the quarter. Lut, at all events, a servant 
improperly dismissed in the middle of a quarter, 

& who tendered himself, but was not allowed, 

to serve through the remaining part of the quarter, 

cannot recover wages for such part in an action 
af indebitatus assumpsit for work & labour, com- 

meneed before the quarter ended.—SmMITIH v. 

HAYWARD (1837), 7 Ad. & Hil. 544; 2 Nev. & 

P. K. B. 482; Will. Woll. & Dav. 635; 7.1L. J. 

Q. B.3; 2 Jur, 282; 112 HE, BR. 575. 

Annotations -—Apld. Broxham vr. Wagsuitt (1841), H. & W. 
145. Apprvd. Fewings v. Tisdal (1847), 1 Iexch. 265. 
Distd. Goudman v. Pocock (1850), 15 Q. B. 576. 

822. -——.|--(1) Semble: the proper 
remedy for a servant wrongfully dismissed before 
the end of the term of hiring, is a special action 
for not permitting him to perform his contract ; 
& he cannot, by tendering his services, put himsclf 
in the same situation as if he had performed them, 
& bring indebitatus assumpsit for work & labour. 

Pitf. was employed by deft. as an assistant 
in his business of a chemist & druggist at a salary 
of £32 per annum. After he had been in such 
employment for some weeks deft. dismissed him, 
& offered him £6 as a compensation for the time 
during which he had continued in the empluy- 
ment, this pltf. refused, & at the same time offered 
to remain till the expiration of the current quarter ; 
after the quarter expired, but before the conclusion 
of the year from the commencement of the hiring 
pltf. brought his action. 

There is nothing here to show a quarterly 
hiring ; the rule as to a month’s wages or a month’s 





penses.)—The principle of quantum 
meruit cannot be applied to expenses, 
which must be paid for according to 
the amount actually disbursed.— 
TINKERTON v. ADDIE (1864), 2 Macph. 
(Ct. of Sess.) 1271; 36 Se. Jur. 635. 
—S§COT- 


f. Whether principle applied to ex- 
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Sect. 5.—Actions founded on constructive service. 
Sects. 6,7,8 & 9: Sub-sects. 1 & 2, A.] 


ee 


warning applies only to menial servants. In the 
absence of anything to the contrary this would 
be a hiring for a year (PARKE, B.).—BROXNOLM 
v. WAGSTAFF (1841), Il. & W. 145; 5 Jur. 845. 

Annotation :—Refd. Fowings v. Tisdal (1847), 1 Exch. 295. 











823. »}--FEWINGS v. TISDAL, No. 57], 
ante. 

824. ——.]—GooDMAN v. Pocock, No. 
746, ante. 

825. ——- -~—.]—A waiter at a tavern who 


has contracted to serve by the week & bas becn 
dismissed without cause, after he has entered upon 
but before he has completed the third weck of his 
service, cannot under the common indebitatus 
count, recover his wages for such third weck. 
Where the wages for the week so entered upon 
formed part of the damages awarded by a jury, 
the damages were reduced by that arnount.— 
Woon v. MoYEs (1853), 1 W. R. 166. 

826. -|/-—The agreement seems to 
me to be clearly a contract of hiring & service. 
It is specified what the party is to do, & what 
he is not to do, fos the £100, which he is to receive 
at the end of the year. Surely this is an agrec- 
ment, on the one hand, to hire for the particular 
‘service, at a given salary, for a year at least, &, 
on the other, to serve in the specified matters on 
those terms. . . . Le is said to have the election 
of treating the contract as continuing, & ‘uing for 
damages for the breach by the discharg. ; or, of 
treating it as. & acquiescing in its being, rescinded 
by the wrongful act of the master, & bringing an 
action on the quantum meruil for the work actually 
performed ; & it is added, that he may wait till 
the tennination of the period for which he was 
hired, & may then, perhaps, sue in indebilatus 
assumpsit for the whole wages, relying on the 
doctrine of constructive service. It is clear, since 
the decision of Fewings v. Tisdul, No. 571, ante, 
that this last remedy cannot be maintained in 
the shape of indebilatus asswmpsit ; for the sitnple 
reason, that the allegation of his being indebted 
for work done is untrue. But that decision may 
be supported on the form of action ; & the question 
is still left undecided, how far a special action of 
debt averring a contract to pay, a continuing 
readiness on the part of the servant during al! 
the period to serve, & a dispensation from the 
service on the part of the master, might not be 
maintained (CROMPTON, J.).—EMMENS v. KIDER- 
zoN (1853), 13 (. B. 495; 4 He. L. Cas. 624; 22 








T.O.8. 13 18 Jur. 21; 138 E.R. 1202, He Las 
affg. 8. C. sub nom, ELDERTON v. EMMENS (1848), 
6 U. B. 160, Ex. Ch. 


Annotations :-— Consd. Churchward vr. R. (1865), L. 
Q. B. 173. Expid. Frost o. Knight (1870), L. RR. 4 Exch. 
322. Consd. ‘Iurner v. Sawdon, [1901] 2 K. B. 643; 

Devonald vr. Rosser (1906), 74 L. J. K. B. 685. Refd. 

G. N. Ry. v. Harrison (1852), 19 L. UT. O. S. 2595) lust 

©. Nottidge (1852), 1 KE. & B. 993 Hochster v. De La Tour 

(1853), 2 EK. & BK. 678; Cuckson tv. Stones (1838), 5 Jur. 

N. 8. 337; Darlow v. Edwards (1862), 6 L. I. 905; 

Whittle v. Frankland (1862), 2B. & 8. 49; MUntyre v. 

Belcher (1863), 14 C. BB. N.S. 6545; 2te Rubel Bronze & 

Metal Co. & Vor, [1918] 1K. B. 315. Mentd. Beckham 

e. Drake (1840), 2 H. 1... Cas. 579; Goodman v. Pocock 

(1850), 15 Q. B. 576; Cort v. Ambergate, Nottingham & 

Boston & Isastern Junction Ry. (1851), 17 Q. B. 127; 

Payne vt. New South Wales Coal & Intercolonial Steam 

Navigation Co. (1854), 10 Exeh. 283; Reid «. Hoskins 

pile 65 kK. & B. 729; eee v. Sudlow (1862), 
Jur. N. 8. 668; Danube & Black Sca Railway & Kus- 

tendjie Harbour Co. ». Xenos, Xenos v. Danube & Black 

Sea Railway & Kustendjio Harbour Co. (1863), 13 C. B. 

N. 8. 825; Lewin v. Brown (1866), 14 W. R. 640: Boston 

Deep Sea Fishing & Ice Co. v. Ansell (1888), 59 L. T. 345; 

Sweet v. Williams (1922), 128 L. T. 379. 


827. —--- Where no. dismissal.|— Coox 
SHERWOOD, No. 737, ante. 


ate | 
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MASTER AND SERVANT. 


Sxcr. 6.—INJUNCTION. 

Contracts for personal service.|—See INJUNC- 
TION, Vol. XXVIII., pp. 442-443, 445, Nos. 631, 
635, 644, 655-663. 

Contract with provision for payment on breach.] 
—See INJuNcTION, Vol. XXVIII., p. 447, Nos. 
664, 665. 

Express negative covenants.|—See INJUNCTION, 
Vol. XXVIII., pp. 447-451, Nos. 666-696. 

Implied negative covenants.|—See INJUNCTION, 
Vol. XXVIII, p. 454, Nos. 717 ef seq. ; THEATRES ; 
TRADE & 'TRADE UNIONS. 

Contracts containing both positive & negative 
covenants.|—See INJUNCTION, Vol. XXVIITI., pp. 
451-454, Nos. 697-716. 

Disclosure of confidential information.]—See 
InsuNcTION, Vol. XXVIII., p. 476, Nos. 820 
et seq. 

Contracts in restraint of trade.]|—Sce TRADE & 
TRADE UNIONS. 

Breach of contract by party seeking injunction.] 
-—See INJUNCTION, Vol. XXVIII., pp. 433-435, 
Nos. 568-582. 

Schoolmasters.}|—See Epucation, Vol. XI1X., 
pp. 603-606, 607-610, Nos. 294-311, 328-355. 

Damages in lieu of or addition to injunction. |— 
See INJUNCTION, Vol. XXVIII., pp. 412 e¢ seq. 


Sect. 7.—SPECIFIC PERFORMANCE. 
See SPECIFIC PERFORMANCE. 


Sect. 8.--FORFEITURE OF WAGES. 
See Part V., Sect. 2, sub-sect. 5, ante. 


Sect. 9.—SUMMARY PROCEEDINGS. 
SuB-srecr. 1.—IN CouNTYy CouRTs. 


See, now, Employers & Workmen Act, 1875 
(c. 90), ss. 3, 4. 

828. Plaint for wages-—Prior summons before 
justices dismissed—For wages & damages—Res 
judicata.|—(1) M. & D., journeymen painters, 
took out a summons returnable before a justice 
of the peace for the recovery of a sum of money 
alleged to be due to them for wages from C., claim- 
ing also a further sum as damawyes for the detention 
of such wages. The justice heard the summons 
under Master & Servant Act, 1867 (c. 141), s. 9, 
& dismissed the same upon the merits. M. & D. 
then issued plaints in the county ct. against C. 
to recover the wages alone, but judgment was 
given for deft. on the ground that the case was 
res judicata :—Held: the county ct. judge was 
right, & the justice of the peace having jurisdiction 
under ss. 4 & 9 of Master & Servant Act, 1867, & 
having exercised that jurisdiction, the matter was 
res judicata. 

(2) Wages due from an employer to a journey- 
man may be summarily recovered by a summons 
before a justice of the peace under Master & Ser- 
vant Act, 1867 (c. 141), ss. 4 & 9, & this although 
the servant does not make any claim for damages 
in respect of the non-payment of such wages, but 
secks to recover the wages alone. The jurisdiction 
given to a justice of the peace wherever any 
question, difference or dispute shall arise as to 
the rights & liabilities of either of the parties, 
extends to a claim for the non-payment of wages, 
which may be recovered by such summary process 


ad 


Part VI.—BREACH OF CoNTRACT AND REMEDIES THEREFOR. 


as compensation or damage.—MILLETT v. COLE- 
MAN, DAWSON v. COLEMAN (1875), 44 L. J. Q. B. 
194; 33 L. T. 204; 39 J. P. 805, D.C. 

829. —— Judgment for servant—Subsequent 
summary proceedings by employers—On different 
matter.|—By Employers & Workmen Act, 1875 
(c. 90), s. 3, in any proceeding before a county 
ct. in relation to any dispute between an employer 
& a workman arising out of or incidental to their 
relation as such, the ct. may adjust & set off the 
one against the other all such claims on the part 
either of the employer or of the workman, arising 
out of or incidental to the relation between them, 
as the ct. may find to be subsisting, whether such 
claims are liquidated or unliquidated, & are for 
wages, damages, or otherwise. By sect. 4, a dis- 
pute under the Act between an employer & a 
workman may be heard & determined by a ct. 
of summary jurisdiction, & such ct., for the purpose 
of this Act, shall be deemed to be a ct. of civil 
jurisdiction, & in a proceeding in relation to any 
such dispute, the ct. may order payment of any 
sum which it may find to be due as wages, or 
damages, or otherwise, provided that the amount 
claimed does not exceed £10. 

Applit., who was employed as a spinner by 
resps., was discharged for neglecting his work, & 
resps. refuscd to pay him wages in licu of notice. 
He thereupon took proceedings against them in 
the county ct. <At the hearing, evidence was pro- 
duced to show that he had been guilty of negli- 
gence, but no set-off or counter-claim was set up. 
_. A verdict was given for applt. for £3 10s. 

Resps. subsequently took proceedings against 
him before justices for wrongfully & negligently 
damaging their matcrials, & the justices ordered 

im to pay £8 8s. On appeal from this order: 
—Held: the justices had power to make it; for 
the only question decided by the county ct. was 
whether he had been guilty of such negligence as 
would justify his dismissal without notice.— 
HINDLEY v. HASLAM (1878), 3 Q. B. D. 481; 27 
W. ht. 61, D. C. 


Annotation : - Expld. Keates v. Lewis, Merthyr Consolidated 
Collicries, [1910] 2 K. B. 445. 


Forfeiture of wages.]|—Sce Part V., Sect. 2, sub- 
acct. 5, anle. 


Sun-sect. 2.—In Courts oF SUMMARY 
JURISDICTION. 
A. Jurisdiction of Court. 
( “on now, limployers & Workmen Act, 1875 
c. 90). 

830. Jurisdiction to deal with all matters in 
dispute.]—(1) The effect of Employers & Workmen 
Act, 1875 (c. 90), ss. 3, 4, is to give the widest 
powers to a ct. of summary jurisdiction, when a 
dispute between a workman & his employer comes 
before it, to deal not. only with the strict & technical 
claim which one side or the other makes in the 
dispute, but to deal with all claims which in the 








PART VI. SECT. 9, SUB-SECT. 2.—A. 


g. In respect of what subject- 
matier—Ad ustment &  set-off—km- 
Po ee ar 
. N 0. Terr. 

L. KH. 461.—CAN. ae ere, 
no —_—_ —— —.]—MIKLUBKI 0. 
ILLCREST CoaL & COKE Co., WELLS 


GoovKr v. 
L. Rh. 505.—CAN. 











DOWNING (1904), 5 


m. .]— Under Masters | 2 
& Sorvants Act the scrvant cannot 

obtain from a justice of the peare a 
summary order for payment by the 
master of wages that may te duc to 
him, if he has not performed his part 


lil 


course of the hearing it may turn out have been 

made by the workman against the master or by 

the master against the workman. 

(2) A workman absented himself from his work 
for one day without leave from his employers. 
The employers did not dismiss but suspended him 
from working on the following day, whereby the 
workman was prevented from earning the wages 
he would have earned on that day had he been 
allowed to work, namely 6s. 2d. The workman 
thereupon made a claim under Hmployers & 
Workmen Act, 1875 (c. 90) before justices sitting 
as a ct. of summary jurisdiction for 6s. 2d. damages 
for wrongful dismissal :—Held: although upon 
the facts the workman’s claim ought technically 
to gave been for damages for refusing to allow him 
to perform his contract of service, the justices had 
jurisdiction under Employers & Workmen Act, 
1875 (c. 90), s. 3, 4 to adjudicate upon the claim 
without an amendment, & to give the workman 
such damages as he would have been entitled to 
upon the claim with any proper amendment. 

(3) Although the employers might have had a 
right to damages against the workman they had 
no right to suspend him from working for the 
one day, inasmuch as by so doing they were 
taking upon themselves, after declining to dismiss 
the workman and electing to treat the contract 
as a continuing one, to assess their own damages 
for the workman’s default at the sum of which 
would be represented by one day’s wages. ‘The 
workman was therefore entitled to be awarded 
under the denomination of wages or damages the 
sum 68, 2d. which represented the wages he would 
have carned on the day he was suspended but 
which he did not earn owing to the employer’s 
breach of contract.—HANLEY v. PEAsE & 
PARTNERS, LTp., (1915] 1 K. B. 698; 84 L. J. 
K. B. 532; 112 L. T. 823; 79 J. P. 230, D.C. 

4 nnotations :—.4s to (3) Consd. Wallwork v. Fielding, [1922] 
2K. B. 66. Distd. Browning v. Crumlin Valley Collierics, 
{1926] 1 K. B. 4522. Reafd. He Rubol Bronze & Metal Uo. 
& Vos, (1918) 1 K. B. 315. 

831. In respect of what subject-matter—Ad- 
justment & set-oif.|.--Upon a complaint under 
20 Geo. 2, c. 19, s. 1, by an artificer against his 
master for nonpayment of wages, the justices 
may make a deduction from the wages on the 
ground that the work was badly done.—SHARP v. 
HAINSWORTH (1862), 3 B. & S. 139; 1 New Rep. 
24; $21.5. M. 0.338; 71. T. 320; 26 J. P. 
742; 9 Jur. N.S. 353; 11 W. WR. 36; 122 E.R. 
53. 

832. -———- --—- Employer’s claim for damages 
against wages duc-—No claim for wages made.|— 
A workman owed his employer money for damages 
for breach of contract. The employer owed the 
workman wages. Upon a summons by the em- 
ployer against the workman claiming the damages 
& that the damages & the wages should be adjusted 
& set off, the workmin contended that the ct. 
had no jurisdiction tuo sect off the damages against 
a claim for wages which he had not made :— 











which under Masters & Servants 
Act, 8. 2 (5). a magistrate awarded 
dismissed employee in addition to 
the wages due him was disallowed on 
appeal on the ground that the employee 
had made no effort for a month after 
hia dismissal to obtain other cmploy- 
ment.—MCLEAN v. ALBFRTA CANADIAN 


Terr. 


v. HILLCREST CoaL & COKE Co. (1908), | of the agrecment.—Ae ANDERSON & eee 
9 W. L. R. 425.—CAN BISSONNETTE (1911), 19 W . KR. 73. Hivi fea eeeanks 
; RAN. p. —— Hiring another’s servant. 
R. Warner  Ue0iy et wer ]— Re Hatter & living in he pas hh a on lable 
. . . no I oe le Vv. n his employer's house is e 
34.—CAN, Co. & Gonpy (1911), 17 W. L. ht. 2613 | to conviction under Servants’ Act, 


L.— 


ord 





No jurisdiction to 
Payment of additional wages }— 


4 Sask. L. R. 161.—CAN 
0. —— —— }—The further amount 


° 3 Will 1V. c. 26, for hiring pltf.’s ser- 
vant.—RRENAN v0. McCISAAC (1857), 
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Sect. 9.—Summary proceedings: Sub-sect. 2, A. & 
B. (a) & (6). 

Held: the ct. had the jurisdiction to adjust & 
set. off the two sums against one another by virtuc 
of the Employers & Workmen Act, 1875 (c. 90), 
s. 3 (1).—Krates v. LEwWis MERTHYR CONSOLI- 
DATED COLLIERIES, ITp., [1911] A. C. 641; 80 
L. J. K. B. 1318; 105 L. T. 450; 75 J. P. 505; 
27 'T. L. BR. 550; 55 Sol. Jo. 667, HW. L.; affy.. 
[1910] 2 K. B. 445, C. A. 

833. ——— Non-payment of wages—Contract of 
service not for time certain.|— The summary juris- 
diction given to justices by stat. 20 Geo. 2, c. 19, 
s. 1, to hear complaints against masters by arti- 
ficers & other labourers of non-payment of wages, 
& to order payment thereof, extends to cases in 
which the contract of service is not for any certain 
time.—TAYLOR v. CARR (1862), 2 B. & S. 335 ; 
81L.J3.M.C. 1113 265. P. 420; 121 1. R. 1098 ; 
previous proceedings (1861), 30 L. J. M. C. 201. 
Annotation :—Mentéd. Gregson vr. Watson (1876), 34 1. T. 


834. —-— -—-- No claim for damages.|- 
MILLETT v. COLEMAN, DAWSON v. COLEMAN, No. 
828, anle. 

835. —-— -——- Deductions— Waiver of claim.| 
—By an agreement made between resps. & applt. 
the wages were to be at the rate of 248. per week, 
& so in proportion for any less period than a week. 
The wages were to be at the rate of 24s. per week 
at the Jeast. During the employment, owing to 
various causes applt. was not employed fc certain 
periods, & no wages were paid to him in respect 
of those periods, but the wages were settled up 
at the end of cach week when the deductions were 
made :-~ Held: applt. could not recover the 
amount of these deductions at the end of the 
employment, as it was a claim that could be 
waived, being a claim for damages, & not a 
liquidated debt.--STopparT v. Mircnen. (W.), 
Lrp. (1901), 85 L. T. 686; 66 J. P. 108, D.C. 

836. ——- Whether limited to claims of parties 
~- Compensation awarded for breach— Performance 
only claimed.|—1t is no objection to an informa- 
tion & complaint laid under Master & Servant Act, 
1867 (c. 141), that complainant. claimed therein 


MASTER AND SERVANT. 


under Employers & Workmen Act, 1875 (c. 90), 
to hear & determine a dispute undcr that Act 
betareen an employer & a workman is not ousted 
by reason of the agreement of service being one 
to which the provisions of above sect. apply.— 
Buxton Jamz Firms Co. v. Howe, [1900] 2 
Q. B. 232; 69 L. J. Q. B. 498; 82 L. T. 422; 64 
J. P. 503; 48 W. R. 472; 16 T. L. R. 315; 44 
Sol. Jo. 361, D.C. 
Over apprentices.|—See Part XV., post. 


B. When Proceedings Maintainable. 
(a) In General. 


See Employers & Workmen Act, 1875 (c. 90) ; 

Employers & Workmen Rules, 1886, rr. 2-9. 
Jurisdiction of court.]—See Sub-scct. 2, A., ante. 
840. Previous action in county court -— Subject 

matter same.]—A servant in husbandry having 

been hired to serve from Aug. 1, 1858, to Martin- 
mas next ensuing, for the wages of £5, entered the 
service, & continucd in it till Sept. 7, 1858, when 
her master discharged her. Thereupon she sued 
him in the county ct., claiming damages for the 
discharge, as having been without reasonable 
cause. The judge of the county ct. gave a verdict 
for the master, deft. in the suit. Afterwards, in 
May, 1859, the servant took out a summons before 
justices against the master, to recover the £5 
wages :—Held: the question for decision in the 
county ct. & by the justices being substantially 
the same, namely, whether the discharge of the 
servant was without just cause, the justices were 

bound to treat the decision of the county ct., a 

ct. of concurrent jurisdiction, upon it, as con- 

clusive between the parties; although the form 
of claim in the summons varied from that made 

in the county ct.—ROUTLEDGE v. LLIsLop (1860), 

2K. &E.6549; 29L.J.M.C.90; 2L.T. 638; 24 

J.P. 148; 6 Jur. N. S. 398; 8 W. R. 863; 121 

iE. R. 206. 

Annotations :---Refd. Flitiers +. Allfrey (1874), L. R. 
CG. P, 29. Mentd. Dover v. Child (1876), 34 L. 'T.. 737. 
841. Subject-matter different.|—LINDLEY 

v. LiAsLaM, No. 829, ante. 

Res judicata as_ estoppel.|—See, generally, 


10 





the fulfilment of the contract. of service, instead | MsToPrEL, Vol. XXI., pp. 159 et seq. 


of claiming only compensation for its breach, or 
claiming in the alternative such compensation or 
fulfilment.-- CRANE v0. PoWrLL (1868), L. Ret 
C.P. 123; 38 1. J. M,C. 483 20 1.1. 7035 33 
J.P. 2635, 77 W. R. 161, 
afnnolalions :— Consd. Wirth vr. Mid. Ry. (1875), 32 1. Ty 

219. Refd. Banks ev. Crossland (1874), L. R. 10 Q. B. 97, 

837. -—--- Damages for refusal to allow 
performance-—On claim for wrongful dismissal.]~-- 
aa v. PEASE & PaRtNEns, Lrn., No. 830, 
ante. 

838. — -— Claims not exceeding ten pounds.|— 
JAMES v. livans & Co., No. 843, post, 

889. Effect of Truck Act, 1896 (c. 44), s. 1.] 
The jurisdiction of a ct. of summary jurisdiction 








ee ee 








842. Previous judgment in same court — Con- 
tinuing breach.|—Applt., in 1871, agreed to serve 
resps. as a fire-iron forger for five years. On 
Apr. 1, 1873, he was summoned under Master & 
Servant Act, 1867 (c. 141), for absenting himself 
from resps.’ service, & was, vn May 13, ordered to 
pay £11 8s. to them as compensation for the 
breach of contract, which sum was paid. Not 
having returned to his employment, applt. was 
again summoned, &, on July 7, ordered to fulfil 
his contract, & to give security for its fulfilment, 
& in default to be imprisoned for a term not 
exceeding three months. Applt. did not comply 
with the order, & underwent three months’ im- 
prisonment. On his liberation he continued to 





-_——_— 
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Peters Prince Kdward Island Keports, 
112.—-CAN. 





: Firing rate ef wages j-- 
HOLNESH ? NIEBERGALL (1902), 5 
Terr. L. R. 250.—CAN. 

r. Wages subsequent to dis 
charge.\—A magistrate has no jurisdie- 
tion to order payment of wages tor 
any period after the discharge of a 
rervant.—SWANICK v. KOTINSKY 
(1909), 14 O: W. R. 637; 190. L. Rk. 
407.—CAN. 

t. Fower of court to impose 
penalty for wrongful dismissal. }—Under 
the Master & Servant Ordinance, a 








Inagistrate can impose a penalty for 
wrongful disniissal & direet as well 
the payment of any wares found duc, 
notwithstanding that. the complaint 
is for wrongful dismissal only.--Jte 
Matmbg & AcmE Co, (1910), 13 
W.L ih. 110.--—CAN, 


PART Vl. SECT. 9, SUB-SECT. 2.— 
B. (a). 


a. Limitaieen of time.J— A con- 
viction under siaster & Servanta Act 
Was quashed on whe eround (inter 
qdia) that the complaint was made 
more than @ year after the canse of 
it arose, the Act requitirg such com 


ee 





plainis to be made within six montis 
from the offence charged.— MERRITT 
. Fea (1875), J'emp. Wood, 1. 


b. Necessity for relationship of 
masicr d& servant.) — MCDONALD vv. 
ane KEY (1871), 31 U. CG. R. 577.— 


--—.J—TK. v. PINKIERT (Y. 17.) 
3 W. L. R. 88.—CAN, 

COSTIGAN & 
L. &r 414,—-~ 


6. Subsisting contract of service.) 
—In order to support a conviction 


. 
(1905), 





d. l— kr ap. 
MURPHY (1889), 7 Nfid. 
NAFLD. 
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absent himself, & was again summoncd for absent- 
ing himself from resps.’ service, & ordered, on 
Nov. 18, to pay £11 148. to them as compensation : 
—Held: upon the true construction of sect. 9 
of the Act, the orders of May 13 & July 7 did not 
annul the contract of service, & were no bar to 
the subsequent summons & order of Nov. 18; & 
that order was rightly madc.—CuTLER v. ‘TURNER 
(1874), L. R. 9 Q. B. 502; 48 L. J. M. C. 124; 
30 L. T. 706; 38 J. P. 517; 22 W. lt. 840, D. C. 

Annotation :-—Refd. James v. Evans (1897), 77 L. T. 78. 


843. —-— Ten pounds recovered — Second 
offence.|—By Employers & Workmen Act, 1875 
(c. 90), 8. 4, a dispute between an employer & a 
workman may be determined by a court of sum- 
mary jurisdiction, provided that the ct. shall not 
exercise jurisdiction where the amount claimed 
exceeds £10. 

On Oct. 22 resps. agreed to employ applt., & 
he agreed to serve them, for fifty-two wecks, at 
specified weekly wages. On Nov. 16 applt. left 
his work, & did not return. On Dee. 16 resps. 
took procecdings, under the Act, in a ct. of sum- 
mary jurisdiction, against applt., & recovered £10 
damages for his absence from Nov. 16 to 28. After- 
wards resps. took further proceedings in the same 
ct. to recover another £10 for applt.’s absence 
from Nov. 30 to Dec. 12. On acase stated :—ZJfeld : 
the jurisdiction of the ct., being limited to £10, 
was exhausted by the judgment in the first case, 
& therefore resps. were not entitled to recover in 
the second case.—JAMES v. Hivans & Co., [1897] 2 
Q. B. 180; 66 L. J. Q. B. 7423; 77 L. T. 783 61 
J.P. 681; 45 W. R. 654; 13 T. L. R. 490, D. C. 

844. Where other remedy available -— Proceed- 
ings under Merchant Shipping Act, 1854 (c. 104), 
s. 243.|—The above sect. which enables a seaman 
who neglects without reasonable cause to join his 
ship to be punished upon proceedings before a 
ct. of summary jurisdiction with imprisonment & 
forfeiture of part of his wages—by implication 
takes away any other remedy against the seaman 
for the breach of contract, & the shipowner cannot, 
where the amount which he claims does not 
exceed £10, take proceedings for the recovery of 
damages under Employers & Workmen Act, 1875 
(c. 90), s. 4.—GREAT NORTHERN STEAMSHIP IISH- 
ing. Co. v. EDGEUILL (1883), 11 Q. B. D. 225, 


annotation : —Refd. Salt Union v. Wood (1893), G2 L. J. 
M. C. 75. 


845. Limitation of time—Not limited to six 
months.|—CHARLES v. PLymMouTH Works Mort: 
GAGEES, No. 855, post. 

-|—See, generally, LIMITATION OF ACTIONS, 
Vol. XXXII, pp. 315 et seq. 

846. Breach of contract by employer — Im- 
proper alteration of hours.|—-M., a coal miner, was 
employed by W. to work on terms of fourteen 
days’ notice to leave, & instant dismissal for breach 
of rules. On engagement, M. was ordered to work 
on a shift requiring M. to descend shaft at 11 
a.m. W. afterwards gave five days’ notice that 
the shift would be altered to 11.30 a.m., & because 
M. refused to go down at that hour he lost a day’s 
wages, for which he applicd under Employers & 
Workmen Act, 1875 (c. 90), 8. 9:—Held: the jus- 
tices were right in treating the alteration of con- 
tract as material, & W. was not justifled in altering 
hours without a new contract.— WHITEHAVEN 
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CoLLIeRY Co. v. M‘Court (1893), 57 J. P. 422, 
C 


847. After walver of breach by master—Work- 


man retained in employment—Wages paid.|— 
Mere continuation of a workman by a master in 


his service after a breach of contract, & payment 
of wages after such breach, for the continued 
service, does not preclude the master from recover- 
ing damages by summary proceedings under 
Employers & Workmen Act, 1875 (c. 90), for the 
previous breach of contract.—WyYNNSTAY COL- 
LIERIES v. EpWaRDs (1898), 79 L. T. 378; 62 
J. P. 823; 15 T. L. BR. 3, D.C. 
Master & apprentice.|—See Part XY., post. 


(b) In respect of What Persons. 

See, now, Employers & Workmen Act, 1875 
(c. 20), 8s. 10; Employers & Workmen Rules, 1886, 
rr. 2-Y; sce, also, Part XIII1., Sect. 2, sub-sect. 2, 

ost, 
848. Person engaged in manual labour — Sub- 
stantial nature of employment to be regarded.|— 
The test of whether an employee is engaged in 
manual labour, within the meaning of Employers & 
Workmen Act, 1875 (c. 90), is, whether such labour 
is his real & substantial employment, or whether 
it is incidental & accessory to such employment. 

Applt., a grocer’s assistant, whose duty it was to 
serve customers in a shop, had also other duties 
involving manual labour, such as making up 
parcels for customers, carrying parcels from the 
shop to the cart at the door, & bringing up goods 
from the cellar to the shop :—Held : such occupa- 
tions were incidental to his real & substantial 
employment as a salesman, & he was not engaged 
in manual labour within the meaning of the 
Mmployers & Workmen Act, 1875 (c. 90).— 
BounD v. LAWRENCE, [1892] 1 Q. B. 226; 61 
L. J. M. C. 21; 65 L. T. 844; 56 J. P. 118; 40 
W. R11; 8 TLL. R. 13 36 Sol. Jo. 11, C. A. 
Lanitations :— Consd. Zte Dairymen’s Foromon, Ke Tailors’ 

Cutters (1912), 107 LL. T. 342. Refd. Pearce v. Lansdowny 

(1893), 62 L. J. Q B. 4413 McDonald ve. Brown (1918), 

87 L. J. K. WB. 1119; Jacques r. Steam Tug Alexandria 

(1920), 90 L. J. K. 2B. 473. Mentd. Hoare v. Green, [1907] 

2K. B. 3153 Rushbruook v. Grimsby Palaco Theatre Co. 

(1908), 99 L. I. 18. 

849. Potters’ printer.|—GRAINGER v. AYNSLEY, 
BRoMLEY v. TAms, No. 851, post. 

850. Crew of river going ship.|—A vessel registered 
as a British ship was used exclusively for the 
conveyance of salt upon the rivers Weaver & 
Merscy from Winsford to Liverpool, where it was 
transferred to ocean going vessels. So far as the 
voyuges were on the Mersey, they were on tidal 
waters, but they did not extend beyond the limits 
of the port of Liverpool. Applts., the owners of 
the vessel, issued a summons against resp., one 
of her crew, under Employers & Workmen Act, 
1875 (c. 90), for unlawfully refusing to obey their 
orders :—JIeld: the vessel was not a “ sea going 
ship”? within M. S. Act, 1854 (c. 120), s. 109, 
inasmuch as she did not, in fact, go to sea; the 
provisions of sect. 243 of the Act as to offences by 
seamcn had therefore no application; & the 
proceedings were properly taken under Nmployers 
é& Workmen Act, 1875 (c. 90).—Satr Union, Lrp. 
v. Woon, [1893] 1 Q. B. 370; 62 L. J. M. C. 75; 
68 L. IT. 92; 57». P. 201; 41 W. R. 301; 37 
Sol. Jo. 195; 7 Asp. M. L. C. 281; 5 R. 176, D.C. 

851. Inventor.|—J. was employed by H. under 
a written agreement for seven years, at seven 


~~ 





under Masters & Servants Act, 34 f. ——.)] — Re Ropert & WEIR | of a magistrate's jurisdiction under the 
Vict. c. 14, by a servant against his | (Sask.) (1908), 8 W. L. it. 69.—CAN. Master & Servant Ordinance.—LAWLER 
er Cabos hiring or engagement must v. CITY OF EDMONTON (1914), ¥%Y 
be su ne at the time of the . Necessity for demand for wages.) | W. L. R. 661; 7 W. W. ; 20 
complaint.—FOLLANSBY v. MCARTHUR | —Previous demand for wages is wu | D. L. RK. 710; 7 Alta, L. R. 376.— 
(1875), emp. Wood, 4.—CAN, condition precedent to tho exercise | CAN. 


J.—VOL. XXXIV. 
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Sect. 9.—Summary proceedings: Sub-sect. 2, B. (6), 
C.& D. Sect. 10: Sub-secits.1 & 2. Sect. 11. 
Part VII. Sects. 1 & 2.) 


pounds a week, as a practical working mechanic 
in developing inventions suitable to the business 
of a lace manufacturer; H. having required J. 
to do common work, such as repairing machines, 
which any workman could do, & J. having refused 
& absented himself, J. was summoned for damages 
under Employers & Workmen Act, 1875 (c. 90) :— 
Held: the justices were wrong in holding that J. 
was bound to do such common work.—JACKSON v. 
Hits (1884), 13 Q. B. D. 618; 49 J. P. 118, D. C. 
Annciaion --—Consd. Bagnall v. Levinstcin, [1907] 1 K. B. 
> e 


852. Grocer’s assistant.,—BouND v. LAWRENCE, 
No. 848, ante. 

Persons to whom Truck Acts apply.}] — Sce 
Factorirs, Vol. XXIV., pp. 934 ct seq., Nos. 231 


et seq. 
C. The Dispute. 

See Employers & Workmmen Act, 1875 (c. £0). 

853. What amounts to—-Absence of workman— 
Without leave.J|—Pitf., a boot manufacturer, 
summoned deft., a workman, before justices for 
absenting himself from pltf.’s employment without 
notice ; the justiccs having dismissed the suznmons 
for want of jurisdiction :-—Held: absence by a 
workman from his employer’s service constituted 
a ‘dispute’? between them within Employers & 
Workmen Act, 1875 (c. 90), & the derision of the 
justices was erroneous.—CLEMSON 1 HUBBARD 
(1876), 1 Mx. D.179; 451. J.M.C. 69; 33 L. T. 
$16; 40 J.P. 725; 24 W. ht. 312, D.C. 
Annotations :—Consd. Charles » Plymouth Works Mort- 

gageos (1890), G0 L. JI. M. C. 20; Keates ». Lewis Merthyr 

Consolidated Collicries, [1910] 2 IK. B. 445. Refd. James 

v. Kvans, [1897] 2 Q. B. 180. 

854. Through default of assistants.]— 
Resps. were earthenware manufacturers. Applt. 
was in their employ as a “ potters’ printer,” & 
by the custom of the trade he found his own 
** transferrer ’’—that is, an assistant without 
whom the potters’ printer was unable to perform 
his work. LKesps. having made a reduction in the 
wages of persons in their employ, applt. consented 
to work at the reduced rate, & presented himself 
cach day at the works ready to continuc his employ- 
ment but, he was unable to work owinz to the 
absence of his transferrcr, who refused to work 
at the reduced wages, Applt. was thereupon 
summoned under Kmployers & Workmen <Act, 
1875 (c. 90), for absenting himself from his employ- 
ment, &, in exercise of the summary jurisdiction 
conferred by sect. 4, the magistrate ordered him 
lo pay damages to resps.:—Held: the facts 
amounted to a dispute under Employers & Work- 
men Act, 1875 (c. 90), between an employer & 
a workman, applt. was a workinan within the 
meaning of the Act, & the summons could therefore, 
by sect. 4, be heard & determined by a ct. of 
summary jurisdiction.—GRAINGER v. AYNSLEY, 
Bromrey v. Tams (1880), 6 Q. B. D. 182; 50 
- oie 48; 43 L. T. 608; 45 J. P. 142; 29 


Annotation :-—Mentd. Morgan rv. 1 tener ; 
Co. (1884), 48d. 1. 5036 ondon. General Omnibus 











PART VI. SECT. 9, SUB-SECT. 2.— D. 


h. Right of appeal — Condition 


precedent—Deposit.j—Ite McNein & 


ve ee 


ee 


Raab ATUEW AN HoreL Co. (1911), 17 | complaint under Masters & Servants 
o due Ate f, ° Act for refusal to pay w 
k -J—- An appeal will lio | question of damages against 





from an order for payment of wages 
made by a police magistrate under 
Masters & Servants 9 Ordinance.— 
FosTzER ¢. HOPE, SNIDER vt. SAVILOFF 





(1915), 31 W. L. R. 697; 8 W. W. R. 
997.—CAN, 


}— On _— dismissal 


vant having been considered, com- 
plainant has no appeal, though his 
claiin exceeds the sum of $25 mentioned 
in sect. 27 of the Act.—IWasiuK v. 


NLASTEK AND VEKVANIL. 


855. ——— Claim in respect of wages— Where no 
action commenced.]—Upon the hearing of a 
summons taken out by employers against a work- 
man under Employers & Workmen Act, 1875 
(c. 90), for the adjustment by a magistrate of a 
dispute between employers & a workman as to the 
rate at which the wages of the workman were to 
be calculated under a certain contract, & for a 
rescission of such contract, the workman objected 
to the jurisdiction of the magistrate upon the 
grounds (a) that the contract had been determined 
before the date of the hearing ; (h) that there was 
no existing dispute between the parties within 
sect. 3 (1), & sect. 4 of the Act, inasmuch as no 
action had been commenced ; (c) that the dispute 
had not arisen within the preceding six months, & 
that, therefore, the jurisdiction of the magistrate 
was barred by Summary Jurisdiction Act, 1848 
(c. 43). The magistrate having overruled these 
objections, subject to a case stated for the opinion 
of the ct.:—Held: there was a dispute within 
the Act upon which the magistrate could 
adjudicate, & the six months’ limit prescribed by 
Summary Jurisdiction Act, 1848 (c. 43), did not 
apply to disputes under Employers & Workmen 
Act, 1875 (c. 90).—CuARLEs v. PLymMouTH WORKS 
MorRTGAGEES (1890), 60 Tu. J. M. C. 20; 64 L. T. 
466; 55 J.P. 469; 309 W. R122; 77. L. 8. 71, 
D. C. 

Annotation :--Refd. Price v. Webb, [1913] 2 K. B. 367. 

Forfeiture of wages, see Part V., Sect. 2, sub-sect. 
5, ante. 


D. Other Matters. 

See Employers & Workmen Act, 1875 (c. 90). 

856. Agreement to abide by test case—Test case 
must be decided on merits—Case dismissed through 
equal division of parties.|.—R. v. WARDLE, ETC. 
JJ. & Hanron Coat Co., Ex np. Burrows (1898), 
14 T. L. RR. 424, D.C. 

Order for payment of wages—Distress in default 
of compliance.]—— Sce Distress, Vol. XVIII., 
p. 432, No. 1686. 


Sxect, 10.—ON BANKRUPTCY AND 
WINDING UP. 
Sub-secr. 1.—BANKRUPTCY. 

Bankruptcy of servant—Liability of master— 
Right of trustee to sue.|— See BANKRUPTCY, Vol. 
V., p. 075, Nos. 7984, 7085. 
Right of servant to sue.] — See 
Bankrkuprcy, Vol. V., p. 999, No. 8152. 

——-~ Appropriation of portion of salary or wages. | 
sais BaNnkruprcy, Vol. V., p. 927, Nos. 7594 

seq. 


ae ae ee 





Compensation for wrongful dismissal— 
Right of trustee to property.|—See BANKRUPTCY, 
Vol. V., p. 727, No. 6305. 

Bankruptcy of master—Priority of claim to 
wages or salary.|— See BANKRUPTCY, Vol. IV., p. 
475, Nos. 4284 et seq. 

Effect of deed of arrangement.|—See 
BANKRvuptTcy, Vol. V., pp. 1145, 1146, No. 9294. 





SPENCE, [1921] 1 W. W. R. 378.— 
CAN. 


m. ——.}—If the master is dis- 
satisfied with a decisiou awarding tho 
servant wages against the master’s 
contention that the servant violated 
his contract, the master’s proper 
course is to appeal therefrom, & not 
to prosecute the servant for absenti 
himself.—_MRYERS v. HILKE (Sask.), 


of a 


no 
he ser- 


C8, 


Part VII.—Dvuties AND LIABILITIES OF MASTER. 


SuB-sEctT. 2.—WINDING UP OF COMPANIES. 


Remuneration—Liability of members of com- 
art ead Companizs, Vol. IX., p. 537, No. 


—— Proof in winding up.]—See COMPANIES, Vol- 
X., pp. 928, 929, 044-946, 999, 1002, 1049, 1112, 
Nos. 6361-6369, 6466-6477, 6935, 6958, 7336, 
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—— Set-off against calis.]— See COMPANIES, Vol. 
X., p. 1050, No. 7344, 


SrcoT. 11.—EFFECT OF ARBITRATION 
CLAUSE. 
See ARBITRATION, Vol. II., pp. 333, 334, 360, 
Nos. 148-152, 307. 


Part Vil_—Duties and Liabilities of Master. 


1.—PHYSICAL WELL-BEING OF 
SERVANT. 


As to National Health Insurance, see WoRK & 
LABOUR. 

857. Duty to provide & care for servant during 
illness.]|—If the servant is taken ill, by the visita- 
tion of God, it is a condition incident to humanity 
& is implied i in all contracts. Therefore the master 
is bound to provide for & take care of the servant 
so taken ill in his service; & cannot deduct wages 
in proportion to the continuance of the servant’s 
sickness (LORD MANSFIELD, C.J.).—R. v. CHRIST- 
CHURCH (INHABITANTS) (1760), Burr. S. C. 494. 


Annotations : he sd TR. v. Sutton (1794), 5 Term Rep. 
657. Distd. | Whittlebury (179.5), oo Rep. 464. 


Refd. R. v Sudbrooke (1803), 4 Kast, 

858. -] — A master ought to maintain his 
servants, & take care of them in sickness ; but the 
question now is, What is the law? There is, in 
point of law, no action against the master to compel 
him to repay the parish for the cure of his servant : 
no authority whatsoever has been cited; & it 
seems to me that it cannot be (LORD MANSFIELD, 
C.J.).—NEWBY v. WILTSHIRE (1785), 4 Doug. K. B. 
284; Cald. Mag. Cas. 527; 2 Usp. 739; 99 H.R. 
883. N. P. 
annotation :—Distd. Scarman v. Castcll (1795), 1 Esp. 270. 

859. -——.] — In the case of a hiring & service 
the law implics in the master the obligation of 
providing for a servant during illness (BAYLEY, J.). 
—R. v. TIPTON (INHABITANTS) (1829), 9 B. & C. 
888; 4 Man. & Ry. K. B. 703; 2 Man. & Ry. M. C. 
415 ; 8§L. J.0.8. M. C. 52 ; "109 B. R. 330. 

860. ——- Agricultural labourer.) — If a ser- 
vant in husbandry is taken ill after the service 
has commenced, the master is bound to support 
him, & cannot ‘turn him away on that account 
(BULLER, J.).—R. v. WINTERSETT (1783), Cald. 
Mag. Cas. 298. 

861. Domestic servant.]— It seems that 
a master is not bound to provide a menial servant 
with medical attendance & medicines during 
sickness ; but if a servant fall ill, & the master call 
in his own medical man to attend such servant, 
the master will not be allowed to deduct the charge 
for such medical attendance out of the servant’s 
wages, unless there be a special contract between 
the master & servant that he should do so0.— 
SELLEN v. NORMAN (1829), 4 C. & P. 80, N. P. 

862. Medical attendance—Domestic ‘servant. J— 
A master is bound to pay for medicines & attend- 
ance on his servant, while such servant remains 


SECT. 











under his roof & part of his family.—ScARMAN v. 


CASTELL (1795), 1 Esp. 270, N. P. 
Aileen: :—-Dbtd. Wennall v. "Adney (1802), 3 Bos. & TP. 


863. —— 
3 Esp. 91, N. P. 
Annotutions : —Refd. 

(1808), 10 Kast, 25. 

10 Jur. 785. 

864. Attendant called in by master— 
Right of master to deduct charges from wages.|— 
SELLEN v. NORMAN, No. 861, ante. 

865. Implied obligation. |—A master is not 
liable upon an implied assumpsit to pay for medical 
attendance on a servant who has met with an 
accident in his service.—WENNALL v. ADNEY 
(1802), 3 Bos. & P. 247; 127 B. BR. 137. 
Annotations :—Mentd. Kastwood ve Kenyon (1840), = Ad. 

& Kl. 438; Roxcorla v. Thomas (1842), 3 Q. 234 ; 

Veitch v. Jtussell (1842), Car. & M. 362; ReadnGn: v. 

{one 1e4 )} 8 Q. B. 483; Karle v, Oliver (1848), le 

71 ciaker 6. Bellericay Union gitar (1863), 9 Jur. N. 

1201; Flight v. ier hare -& C. 703; Kvans . 

Heathcote, {1918} 

866. Atandant "called in by servant— 
Knowledge of employer or wife.|—A. had several 
of his children residing in a house distant from his 
own, in the charge of B., a servant :—Held: (1) if 
an accident happened to one of the children, A. 
was liable to pay for its cure, although he did not 
know the surgeon who was called in, & although 
the accident might have arisen from the carcless- 
ness of the servant ; (2) if 13., the servant, becoming 
ill in consequence "of the service, called in C., & 
surgeon, & after this A. sent his own surgeon, & 
the wife of A. knew of C.’s attendance, & cxpressed 
no disapprobation, A. was liable to pay UC. for this 
attendance. 

(3) A servant who hurt her foot in getting over 
a gate called in a surgeon, who was not the regular 
medical attendant of the family, without the 
knowledge of her master or mistress :—Held : the 
master was not liable to pay the surgeon’s bill. 
—COOPER v. PHiuiips (1831), 4 C. & P. 581, N. P. 

867. .|—A master is not, by the general 
law, bound to provide medical advice for his 
servant ; but the case is different with respect to 
an apprentice, & a master is bound, during the 
illness of his apprentice, to provide him with proper 
medicines.—b.. v. Smitu (1837), 8 C. & P. 153. 


.|--Simmons v. WILMOTT (1800), 





t. vw. St. James, Bury St. Edmunde 
Trenta R. v. Radnorshire JJ. (1846), 

















SecT. 2.—SAFETY OF EMPLOYMENT. 
See Part seek post. 
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Sect. 83.—_CHARACTER OF SERVANT. 
SUB-SECT. 1.—IN GENERAL. 
868. Master not bound to give character.] — 
An action will not lie at the suit of the servant 


against his master for not giving him a character.— 
CARROL v. Birp (1800), 3 Hsp. 201, N. P. 


SuUB-SECT, 2.—PRIVILEGE. 


Statements in answer to inquiries.;— See LIBEL 
&* SLANDER, Vol. XXXII., pp. 119, 120, Nos. 
1503-1514. 

Volunteered statements.|—-See LIBEL & SLANDER, 
Vol. XXXITI., pp. 121, 122, Nos. 1532-1537. 

Proof of malice.|-—Sec LIBEL & SLANDER, Vol. 
XXXII., pp. 160, 161, Nos. 1936-1940. 


SUB-SECT. 3.—LIABILITY OF MASTER FOR 
FALSE CHARACTER. 

869. Civil lability—- Action by new master—- 
Necessity to prove intention to injure.|—In an 
action against deft. for an injury occasioncd to 
pltf. by a servant whom plitf. has been induced 
to employ through the false statcments & deceptious 
suppressions of deft., it is not necessary for pltf. 
to show that the falschood of deft. was accom- 
panied with an intention to injure pltf.—losrrer 
v. CHARLES (1830), 7 Bing. 105; 4 Moo. & P. 741; 
9L.J,.0.8.C0.P.382; 131. R. 40. 

Annotations :—Expld. Crawshay rv. Thomp: n (1842), 4 
Man. & G. 357. Consd. Gibson v. D’kste ¢ 843), 2 Y. & 
C. Oh. Cas. 542; Derry v. Peek (1889), 14 App. Cas. 337. 
Refd. Freeman v, Baker (1833), 5 1B. & Ad. 797; Moecns 
v. Heyworth (1842), 10 M. & W. 147. Mentd. Polhill r. 
Walter (1832), 3B. & Ad. 114; kuller v. Wilson (1842), 
§Q. LB. 58; Wilde v. Gibson (1848), 1 H. L. Cas. 605. 
870. —-—- Non-disclosure of dishonesty of 

servant—-Dishonesty not cause of dismissal.|— 

Declaration in an action for giving a false character 

of P., a clerk, alleged that deft. fraudulently 

represented to pltf. that the reason why he had 
dismissed 1. from his employ was, the decrease 
in his business, & that deft. recommended pltf. 
to try P., & knowingly suppressed & conccaled 
from pltf. the fact that I. had been dismissed 
from bis employ on account of dishonesty. 11 
appeared at the trial, that P. had been guilty of 
dishonesty while in deft.’s cniploy, but that deft. 
had not mentioned that fact to pltf. when he 
recommended him to try P. It further appeared, 
however, that P. had not been dismissed from 
deft.’s employ on account of his dishonesty, but 
really for the reason which deft. had assigned to 
ptf. :— Meld: this evidence did not support the 

declaration.— WILKIN v. Rep (1854), 15 C. B. 

192, 20. L. Rh. 706; 23 L. I. CG. P2193; 23 

L. I. O. 8S. 160; 18 Jur. 1081; 2 W. k. 556; 139 

aiititione Mail 
nirolations :— - Teuny *% O’Brie 5).5 

407; Wilkinwon. v. haben Use eae ie 

Brennan v. Howard (1856), 1 U. & N. 13 

Tarleton (18538), 3 H. & N. 116; Blake v. 

7. fn J. x. 1005 Garrard v. Giubilei (1862), 





& 3. 
i. 619; 
8; Lucas tr. 
Done (1861), 
31 L. J. ‘, 1). 


871. Criminal liability— False pretence made 
orally or by conduct—Servants’ Characters Act, 
1792 (c. 56).\— Where any person knowingly & 
wilfully pretends or falsely asserts in writing that 
any servant has been hired or retained or dis- 
charged from his service at any other time than 
that at which such servant was hired or retained 





MASTER AND SERVANT. 


or discharged, such person is guilty of an offence 
under above Act, even although the false pretence 
as to character is made orally or by conduct & 
not in writing.—R. v. CosteLLo & Bisnop, [1910] 
1K. B. 28; 79L. 5. K. B. 90; 101 L. T. 784; 54 
Sol. Jo. 13; 22 Cox, C. C. 215; sub nom. R. ». 
ConNOLLY & CosTELLoO, 74 J. P.15; 26 T. L. R. 
31; 3 Cr. App. Rep. 27, C. C. A. 


SuB-SECT. 4.—PROPERTY IN WRITTEN 
CHARACTER. 

872. Former character— Given by servant to 
master—Restoration to servant.|—A former cha- 
racter given by pltf. to deft. must be restored to 
the servant (HILL, J.).—GoORDON v. PoTTER (1859), 


1F. & F, 644, N.P. 
cer oath iz Refd. Lindsay v. Queens Hotel Co., [1919] 
1K. 4. 212. 


873. ——- —— Delivery to subsequent em- 
ployer— Servant leaving at end of first month.|—- 
As to the suggested custom of handing on the 
servant’s character to the subsequent employer 
1 agree that any such custom would be unreason- 
able (CHANNELL, J.).—-MouLT v. HALLIDAY, 
[1898] 1 Q. B. 125; 67L.7.Q. B. 451; 77 L. T. 
194; 62 J.P.8; 46 W.R. 318; 14 T. L. RK. 109; 
42 So]. Jo. 117, D. C. 

Annotation :— Refd. George v. Davies, [1911] 2K. B. 445. 

874. General testimonial.) (1) In an action 
for maliciously defacing the written character of 
a servant by writing upon it a disparaging state- 
ment plitf. may recover substantial damages. 

(2) There is a matcrial distinction between the 
Ictters ordinarily written in answer to an inquiry 
as to a servant’s character, which would probably 
be the property of the master proposing to engage 
the servant, & a general testimonial of good 
character, which is, I should think, intended to be 
used as a voucher for future occasions (HUD- 
DLESTON, 3.).—WENNHAK v. MorGAN (1888), 20 
Q. B.D. 685; 571. J. Q. B. 241; 59 L. T. 28; 
52 J3.P.470; 36 W. R. 697; 4 T. LL. R. 205, D.C. 

875. Letters written in answer to inquiries.|— 
WENNIIAK v. MORGAN, No. 874, ante. 





Sub-sEcT. 5.—DEFACEMENT OF CHARACTER. 

876. Servant’s right of action—Indorsement on 
character— Setting out grounds of dismissal.]—If 
a servant, when he is taken into a service, brings 
a written character, & is afterwards dismissed for 
ill behaviour :—Semble ; the master does no wrong, 
if, before he returns the character to the servant, 
he writes upon it that the person was afterwards 
in his service, & dismissed for ill behaviour.— 
TAYLOR ». ROWAN (1835), 7 C. & P. 70; 1 Mood. 


& lt. 490. 
al NnOIaHOR:s ~Refd. Rogers v. Macnamara (1853), 17 Jur. 


877. ———Malicious defacement—Right to sub- 
Stantial damages.|—WENNIAK v. MoRrGAN, No. 
$74, ante. 





SEecT. 4.—INDEMNITY TO SERVANT. 
Sec, generally, GUARANTEE, Vol. XXVI., pp. 
221 ef seg. 
878. Duty to indemnify—No duty at common 
law.|—There is no principle at common law 
entitling a servant to be indemnified by his 


PART VII. SECT. 8, SUB-SECT. 1. | nEDY (Loni) r. 427-— 1 # 21 WR 
868 i. Muster not bound to give Scorn. | ORD) (1818), 1 Murr. 427. ote oi v. MOFFAT (1872), 21 W. R. 
character.) — FELL v. ASHBURTUN e: Menial nt.}—No ac: 
(Lonp) (1809), 15 Fac. Coll. 446.— tion Hes ut Connon’ Ie a PART VII. SECT. 4. 
4 ‘ -,., | luster fur refusing to give a menial 878 i. Duly to indemnify—N 
868 ii. ——-.]}--CURISTIAN tv. Kun- | servant a certificate of discharge.— | at common law.}—~There of no Habllite 


Part VIII.—Duvuttrts AND LIABILITIES OF SERVANT. 


employer for a loss occasioned to him in the per- 
formance of ‘his duty.—Re FAMATINA DEVELOP- 
MENT Oorpn., Lrp., [1914] 2 Ch. 271; 83 L. J. Ch. 
712; on appeal, [1914] 2 Ch. 281, C. A. 


Annotations :—Mentd. Hickman v. Kent or IKkomney Marsh 
Sheep-Breeders’ Assocn., [1915] 1 Ch. 881; Britannia 
Hyg enic Laundry Co. v. Thornycroft (1925), 941. 3. K. B. 


879. Damages recovered against servant.| 
—Where one recovered in trover against a servant 
of the African co. equity would not relieve, 
because pltf. in equity might at law have defended 
himsclf ; but decreed that the co. should indemnify 
the servant & pltf. at law, one of defts. in equity, 
might prosecute the decree in the servant’s name. 
—LANGDON v. AFRICAN Co. (1703), Prec. Ch. 221 ; 
2 Hig. Cas. Abr. 586; 24 H. lt. 108; on appeal, 
sub nom. ROYAL AFRICAN Co. OF ENGLAND 2. 
DockwrRaA & LANGDON, Colles, 327, H. lL. 

880. ——— Act induced by fraudulent misrepre- 
sentation as to legality.]-- Where a person is 
induced by the fraudulent misrepresentation of 
another [his master] to do an act which, in con- 
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sequence of such misrepresentation, he believes 
to be neither jllegal nor immoral, but which is in 
fact a criminal offence, he has a right of action 
against the person so inducing him for damages 
sustained by him in consequence of his having 
done such act.—Burrows v. IHopks, [1899] 1 
Q. B. 816; 68 L. J. Q. B. 545, 80 L. T. 591; 
63 J. P. 532; 48 W.R. 13; 15 T. L. R. 286; 43 
Sol. Jo. 351, D. O. 
Annotations :—Refd. lLeslic v. Reliable Advertising & 
Addressing Agency, {1915] 1 K. B. 652; Weld-Blundell 
v. Stephens, [1920] A. C. 956. 


Indemnity to agents.|—See AGENCY, Vol. I., pp. 
528 ct seq. 

Indemnity to servants of company.] — See 
ComMPANIES, Vol. IX., pp. 463, 472-474, Vol. X., 
p. 930, Nos. 3007, 3093-3107, 6374. 

Indemnity to master of ship.|—-See SHIPPING & 
NAVIGATION. 


Sect. 5.—LIABILITIES TO THIRD PERSONS. 
See Part X., post. 


Part Vill.—Duties and Liabilities of Servant. 


SEcT. 1—DURING EMPLOYMENT. 
SuB-SEcT. 1.—IN GENERAL. 

881. Furtherance of master’s interests.] — If 
my bailiff by employing my moneys whereof he was 
the receiver might have procured to me profit 
& gain, but neglects it, he shall be chargeable to 
me in right & shall answer for it (per Cur.).— 
COLLET & ROBSTON’S CASE (1588), 2 Leon. 118; 
3 Leon. 230; 74 EB. R. 407, 652. 

882. Duty to restore & account— Money re- 
ceived on sale of master’s goods.---Whether action 
for trover lies.|—Trover will not lie for money 
received by a servant on sale of his master’s goods. 
—Hiaas v. Hormay (1600), Cro. liz. 746; 78 
BK. R. 978; revsg. S. C. sub nom. WOLIDAY »v. 
Hicks (1599), Cro. Eliz. 661. 

Annotations :— Refd. R. v. Reed (1853), Dears. C. C. 168, 
257. Mentd. Hartop v. Hoare (1743), 3 Atk. 443; Golightly 
v. eynalds (1772), Lofft, 88; Wookey v. Pole (1820), 
4B. & Ald. 13 MN. v. Central Criminal Court JJ. (1886), 
530 L. J. M. C. 1833; Moss v. Hancock, [1899] 2 Q. B. 111. 
883. Property received from master.]-— 

We do not question the general rule that one who 

has received property from another as his bailec 

or agent or servant must restore or account for 
that property to him from whom he received it 

(BLACKBURN, J.).—BIDDLE v. BonpD (1865), 6 

B. & 8, 225 ; 5 New Rep. 485; 34 L. J. Q. B. 137; 

12 L. T. 178; 29 J. P. 565; 11 Jur. N.S. 425; 

13 W. R. 561; 122 B. R. 1179. 

Annotations :—Refd. Leese v. Martin (1873), L. R. 17 Kq. 
224; Hogers v. Lambert, [1891] 1 Q. B. 318. Mentd. 
Kingsman v, Kingsman (1880), 6 Q. B. D. 122; se 
Sadler, Hz p. Davies (1881), 19 Ch. D. 86; Henderson v. 


Williams, Q5 e : h! 5), 
BLT Be 1 Q. B. 521; Loss v. Kdwards (1895) 


884. Exercise of care & skill— Liability for 
negligence.|—If a merchant’s servant take his 
master’s goods that are arrived at a port in 
England, & before payment of the customs land 
them, per quod the goods are forfeited to, & seized 
by, the King, the master may have an action of 
2 ee Se master. May: have an. acion’ 





on the part of the master to indemnif 
ae servant against tho Sorisequences 
& fal 
4W.L. R. 131. 
hig the course of the employment. 
a PoCroR t. SEAGRAM, [1925] 2 
~ i. R 1112; 56 0. L. R. 632.— 


p. —— Costs recovered against ser- 
vant.}—TYRRELL t. BONANZA CREEK 
HYDRAULIC Dy Relea (Y. T.) (1906), 


884 i. Exercise of care & skill—Lia- 
bility for negligence.}~--It is the ser- 


trespass or upon the case against the servant.-— 
LEWSON v. KIRK (1610), Cro. Jac. 265; 79 BE. R. 
228 ; .sub nom. LEVISON v. Kirk, Lane, 65. 

Annotation :—Refd. Priestly ec. Fowler (1837), 7 L. J. Ex. 42. 





885. —-— -|— Ilork1nson v. GrsBson, No. 
1578, post. 
886. —-— - --—.]—-Fry v. BRoMLEy (1851), 16 


L. T. O. 8. 343. 

887. Accidental loss --Proof of negligence.]— 
If the servant of a common carrier accidentally 
lose goods entrusted to his master to carry, the 
master cannot maintain an action against him for 
the value, unless he can prove negligence, & has 
paid money to the owners.--SAVAGE v. WALTHEW 
(1707), 11 Mod. Rep. 135; 88 K. R. 947. 

888. -—-—.]--NICKSON v. BROHAN, 
No. 955, post. 

889. Protection of master’s property.|— 
A workman for hire is not only bound to guard the 
thing bailed to him against ordinary hazards, but 
likewise to exert himself to prevent it from any 
uncxpected danger to which it may be exposed.— 
LEcK v. MAESTAER (1807), 1 Camp. 138, N. P. 

890. .j—A servant has implied authority 
to make reasonable efforts to protect & preserve 
his master’s property in cases of emergency 
endangering it. For acts done by the servant 
within the scope of that authority the master is 
responsible. The servant’s acts may exceed the 
authority. Whether they do or not is a question 
of degree. 

A. carter in the employment of defts. on his way 
home in the middle of the day was following close 
behind a waggon laden with sugar in bags & being 
driven by onc of his employers. Ile saw a boy 
walking beside the waggon with his hand upon one 
of the bags. Ilonestly & reasonably thinking 
that the boy was stealing sugar from the bag, he 
gave him a blow with his hand on the back of the 
neck. ‘The boy fell & the wheel of the waggon 

















vant’s duty to take proper care of 
such property as is entrusted to his 
charge, & to exercise reasonable care 
& skill in tho discharge of his duties, 
& for negligence in these respects the 
servant may be made Ilable tu the 
master in damages.—-SM!TH t. MOXHAM 
(1922), 25 W ALL. RR. 22 — AUS. 
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Sect. 1.—During employment: Sub-sects. 1 & 2.] 


injured his foot :—Held: in the circumstances the 
carter had implied authority to make reasonable 
efforts to protect & preserve deft.’s property; the 
violence exerted was not so excessive as to take his 
act outside the scope of the authority, & defts. 
were liable.-—POLAND v. PARR (JoHN) & SONS, 
[1927] 1 K. B. 236, C. A. 

2 .|—See, further, AGENCY, Vol. I., pp. 429 
et seq. 


891. Duty to render service -— Extraordinary 
service.|—A servant may follow business for his 
master & may take money for his labour, for if I 
retain my servant gencrally he is not bound to 
follow my suits at law, except at his pleasure, for 
that is an extraordinary service (HOBART, C.J.).— 
GAGE v. JOUNSON (1622), Win. 53; 124 B. BR. 45. 

892. Liability in damages to master— Know- 
ingly contriving breach of contract—-Damages paid 
to third party by master.]—Hlussy v. Pacy (1666), 
1 Tev. 188; 83 EB. R. 3623 sub nom. HUSSEY v. 
PENSEY, 2 Keb. 88; 1 Sid. 298. 

Annotations :— Reid. Mitchell ». Tormp (1766), Park. 227 
Mentd. Barker vr, Braham (1773), 2 Wm. BI. 866; Swinfen 
rv. Cheimsford (1860), 29 L. J. Ex, 342. 

893. Abstention from acts injurious to master— 
Soliciting business from master’s customers—In 
contemplation of setting up on own account.|— 
NICHOL v. MARTYN, No. 1306, post. 

894. —-— Acting in breach of maste.'s covenant 
with third party-—-Malice.|—Hussy v. Pacy (1666), 
1 Lev. 185; 83 EB. 2. 362; sub nom. Hussey v. 
PENSEY, 2 Keb. 88; 1 Sid. 298. 

Annotations :-—Refd. Mitebell ». Torup (1766), Park. 227. 
Mentd. Barker v. Braham (1773), 2 Wm. BI. 866; Swinfen 
v Chelmsford (1860), 29 L. J. Ex. 382. 

895. Contract between servant & third 
party having contract with master—Corrupt 
bargain.|—-Where a bargain is made between one 
who is in the employ of another & a third-party 
who has contracted with the employer, which 
bargain is calculated to bias the mind of the 
employed & ceuse him to act to the prejudice of 
the employer, such bargain is corrupt, even though 
it do not actually bias the mind of the employed, 
& though no damage resulis to the employer.—- 
JIARRINGTON v. Victoria GRavING Dock Co. 
(1878), 3 Q. B. D. 549; 47 1. J. Q. B. 594; 39 
L. 1.120; 42 J, P. 744; 26 W. R. 740. 


Annotulions : - Refd. Bartram v. Lloyd (1903), 88 L. T. 286. 
Mentd. f. v. CGireat: Yarmouth JJ. (1882), 8 Q. BB. ), 525: 
Grant. », Gold Exploration & Development. Syndicate, 
hae 1 Q. B. 233; Kregor v. Hollins (1913), 109 L. T. 
at bbide 








896. —— Use of confidential information— 
Fraud by employer.|—Where the employer com- 
mits frauds in the course of his business, the 
ordinary rule forbidding any one employed by him 
In a confidential capacity from disclosing the 
knowledge of the transactions obtained by him in 
such capacity does not apply, tho public super- 
Seding the private obligation—GanrrTsIDE  ». 
Ourram (1856), 26 L. J. Ch. 113; 28 L. T. O. S. 
120; 3 Jur. N.S. 39; 56 W. QR. 35. 

Annotations :-—Reld. li. tr. Cox & 

133; Weld-Bluatoike. Stephens {1910 {ea Ban, DP 

897. —— -——..|— NaTIONAL TELEPHONE Co., 
oe ANNAND ete). 40 Sol. Jo. 741. 

. —— ——.]— LOWENADLER v. 
158 L. T. Jo. s72. ii iis 
~~ ——- After service.]|— See Sect. 2, sub-sect. 
1, post. 


PART VIII. SECT. 1, SUB-SECT. 2. 

q. General rule.]— While a servant 
cannot, in the course of his employ- 
ment, & in connection with the services 
he has agreed to render to his master, 





tion wit 


carn for bis own benefit any remunera- 
tion or profit, he can do so in connec- 
1 


work or business, not carrie 
competition with that of the master. 


Master AND SERVANT. 


—_— ——— Warranty by master against dis- 
closure.|—See No, 952, post. ; 
899. Obedience.]—There are reciprocal duties 
between masters & servants. From the servant, 
is due obedience & respect; from the master, 
rotection & good treatment (LorD KENYON).— 
MLAND v. STEPHENS (1801), 3 Esp. 269, N. P. 
900. ——— To extent of risking personal safety— 
Reasonable apprehension.]—-PRIESTLEY v. FOWLER, 
No. 1647, post. 
901. ——- Lawful commands.|—To a declaration 
upon an indenture of apprenticeship for a breach 
of covenant to instruct the apprentice in the art 
& trade of a chemist & druggist, & to provide 
him with sufficient dict, etc., deft. pleaded that 
the apprentice did not faithfully serve deft. or 
behave himself as a faithful apprentice, but, on 
the contrary thereof, conducted himself in so 
improper & unfaithful & dishonest a manner in 
deft.’s business, & defrauded & robbed deft., 
so that it became unsafe for deft. to continue the 
apprentice in his service, wherefore he dismissed 
him :—Held: the plea was bad, as affording no 
answer to the action. 
In the simple relation of master & servant the 
servant is bound to obey all the lawful commands 
of his master (WATSON, B.).—PHILLIPS v. CLIFT 


(1859), 4 H. & N. 168; 28 L. J. Ex. 153; 32 


L. T. O. 8. 282; 23 J. P. 120; 5 Jur. N.S. 74; 


7 W. WR. 295; 157K. R 801. 
Annotations :—Mentd. Westwick v. Theodar (1875), 39 J. P. 
646 ; Learoyd v. Brook, [1891] 1 Q. B. 431; Waterman v. 


Fryer, 1922) 1 K. B. 499. 

902. Duty to wear livery.|-HuNTER v. BERKE- 
LEY (COUNTESS), No. 950, post. 

903. Submission to medical examination—Sus- 
pected pregnancy.|—Titf.’s mistress requested 
a doctor to examine pltf., who was a domestic 
servant, in order to ascertain whether she was 
pregnant. Plitf. objected to the examination, but 
undressed by the doctor’s orders & submitted to 
be examined. The doctor examined her, & 
ascertained that she was not pregnant. He used 
no violence or threats & did nothing more than 
was necessary for the examination. The mistress 
was not present. Plitf. sued her master & mistress 
& the doctor for assault. At the trial the judge 
directed a verdict for the master & mistress, & 
the jury found a verdict for the doctor :—Held: 
there was no evidence against the master & mis- 
tress, the verdict in favour of the doctor was right, 
& a rule for a new trial was rightly discharged. 

Very likely pltf. thought defts. had a right to 
have her examincd ; but the truth is she submitted 
to it & it is impossible to say the jury were wrong 
in finding that she submitted. She may have 
submitted under an erroneous notion of law, but 
it was not through fear of violence (BRAMWELL, 
L.J.).—LATTER v. BRADDELL (1881), 50 L. J. Q. B. 
aoe 44L. T. 369; 45 J. P. 520; 29 W. R. 366, 

Duties of officials of bank.]—See BANKERS, Wol. 
III., pp. 159 et seq. 

Duty of officers of company.|—-See CoMPANIES, 
Vol, IX., pp. 533 e€ seg. 





Sus-sect. 2.—DutTy To Account. 


904. As to what property—Money received on 
sale of master’s goods.|—-Hieas v. HoLipay, No. 
882, ante. 


—JONES v. LINDE BRITISH FRIGERA- 
TION Co. (1901), 21 C. L. T, 852; 92 
. L. R. 428.—C 


masler’® goods.) 


any collateral or independent | O. L. R AN. 


on in 9041. 4s to what 


received on sale of 


Part VI{I.—Dutirs anp LIABILITIES oF SERVANT. 


905. ——— Property received by third person— 
Employed by servant.|—Where a person is 
employed to receive money for another, & he 
employs a third person to receive it for him, proof 
of the money having come to the hands of such 
third person, is sufficient to make the person who 
employed him liable.—MatTrHEWws v. LAYDON 
(1796), 2 Esp. 509, N. P. 

906. Property received from miaster.|-— 
BIDDLE v. BOND, No. &83, ante. 

907. Secret profits.| —Servant taking by 
collusion more than belongs to his office must 
account ; so must a stranger upon a bargain with 
@ servant, which is a fraud on the master.—HAst 
INDIA Co. v. HENCHMAN (1791), 1 Ves. 2873; 30 
E. R. 347, I. C.3 affd. sub nom. HuUNCHMAN v. 
Hast InpiA Co. (1797), 8 Bro. Parl. Cas. 85, H. L. 


Annotations :—Mentd. Houghton vr. Reynolds (1843), 2 
a 264; Chadwick t. Chadwick (1854), 23 L. T. O. S. 


908. -|— The promoter of pltf. co. 
agreed with deft. that he should be employed as 
managing director of the intended co. for five years 
at a yearly salary. By the arts. of assocn. it was 
provided that deft. should be managing director 
for five years at the yearly salary mentioned in the 
agreement, payable quarterly. Afterwards the 
co. by a written instrument adopted the agreement 
between the promoter & deft. Deft., on behalf 
of the co. contracted for the construction of 
certain fishing smacks, &, unknown to the co., 
took a commission from the shipbuilders on the 
contract. Several months afterwards pltf. co. 
at an extraordinary mecting passed a resolution 
dismissing deft. from his office on the ground of 
other alleged acts of misconduct, which they were 
not able to substantiate in the action; being at 
that time ignorant of his receipt of the commission 
from the shipbuilders. Deft. was a shareholder 
In an ice co. & a fish-carrying co., which paid, in 
addition to the ordinary dividends, bonuses to 
sharcholders who were owncrs of fishing smacks 
& who employed the cos. in supplying ice & 
carrying for them. Deft. employed these cos, 
in respect of pltfs.’ smiacks, & received bonuses as 
if the Smacks were his own. PIltf. co. brought 
an action against deft. for an account of com- 
missions & bonuses received by him, & for damages 
for alleged breaches of duty; & deft. counter- 
claimed for wrongful dismissal & for the salary for 
the quarter which had expired before his dismissal : 
Held: (1) the receipt of a commission from the 
shipbuilding co. was good ground for dismissal, 
although it was not discovered till after the 
dismissal had taken place, & although it happened 
several months previously, & might have been an 
isolated act; (2) deft. must account to pltfs. for 
the bonuses received from the ice & carrying cos., 
as they had been paid in respect of pltfs.” smacks ; 
although pltfs. could not themsclves have received 

e bonuses, not being shareholders of the cos.— 
Boston Durr Sea FIsHtna & Ick Co. v. ANSELL 
(1888), 39 Ch. D. 339; 59 L. T. 345, C. A. 

Annotations As to (1) Apld. Taylor v. Oakes, Roncoroni 
(1922), 127 L. T. 267; Ithodes v. Macalister (1923), 29 
Com. Cas. 19. Refd. Swalo v. Ipswich Tannery (1906), 11 
Com. Cas. 88; Healey v. Soc, Anon. Francaise Rubastic, 
uel] I ay 946. As to (2) Consd. Erskine, Oxenford v. 
Worrcos ope K. B. 504, Refd. Costa Rica Ity. v. 

2K B. bad } 1 Ch. 7465, Adams v. Morgan, [1923] 

Atiinaa, ha uenerally, Refd. Gencral Billposting Co. ». 
Storage Go! ree : Ch. 537 Tederal Supply & Cold 
L. J.P. 1. Mentd. Ke Famatina Development Corpn., 
[1914] 2 Ch. 271. ° matina Developmen pni., 


WALKER _ 5 TIN 
ors PS AGUNNINGHAM (1877), 3 
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907 i. —— Secret profits. }—BEARDA- 
Se COPELAND (13857), 3 Alt 458.— 


) 907 ii. —— ——.]—“nEpparD PuB-| FE. L. R. 114.—CAN. | 
LISUING CoO. v. HARKINS (1905), 5 
O. W. R. 482; 9 O. lL. R. 504.——-CAN 

907 iii, ——- ——.]} —W. 


LITHIO PAVING Co. v. Lowe (1906), 1 


119 
—— -——.]—See, further, AGrNCY, Vol. I., 
pp. 475 et seq. 

909. Who must account--- Representative of 
deceased servant.]— Administrator of a factor in the 
West Indies, decreed to account.—LEE v. BOWLER 
(1674), Cas. temp. Finch, 125; 23 K. BR. 68. 

910. ———-.]—A. being the clerk & manager 
of B., the sheriff of Montreal, received & paid in 
that capacity various sums of money on J3.’s 
account, in the course of the business of the office. 
B. brought an action against the represent:tives 
of A. for an account of the receipts & application 
of the moneys, which passed through A.’s hands, 
while in B.’s office :—Held : in such circumstances 
such action would not lic against A.’s representa- 
tives.—LRMATINGER v. Guay (1844), 5 Moo. P. 
C.C.1; 13 HE. R. 389, P. C. 

911. —-—- ---—.]—Upon the death of a clerk to 
a banking co., it was discovered that he had been 
guilty of misappropriations of money, & falsifica- 
tion of the accounts. The banking co. filed a bill 
against his administratrix & heir-at-law for an —- 
account & receiver. To this defts. demurred for 
want of equity. 

Demurrer overruled.—WICKHNAM v. GATRILL 
(1854), 2 Sm. & G. 353; 2 Hq. Rep. 8053; 23 
L. J. Ch. 783; 23 L. T. O. S. 252; 18 J. P. 677; 
18 Jur. 768; 2 W. R. 673; 65 MM. 433. 

912. Defence to action for account—Robbery of 
servant.|-—-VERE v. SmytTuH (1671), 2 Keb. 830; 1 


Vent. 121; 84 E.R. 525. 
Annotations : - Refd. Coggs v. Bernard (1703), 2 Ld. Raym. 
909 5° Parkins v. Woollaston (1704), 6 Mod. Rep. 139. 


913. .]}|— The treasurer of a benefit 
building socicty within 6 & 7 Will. 4, c. 32, & 
10 Geo. 4, c. 56, having covenanted with the 
socicty’s trustees that he would faithfully discharge 
the duties of treasurer, duly obey the directions of 
the trustecs in relation to such duties, & punctually 
account to’the trustees for all & every sum & sums 
of money, bills, notes, securities, goods & chattels, 
which he, in his office of treasurer, should receive 
on the socicty’s account, & being bound, by the 
rules of the society, to pay over in a given time the 
same moneys which he shall receive, does not 
violate such obligation if, after receiving moneys, 
& before he has an opportunity of paying them 
over, he is robbed of them by irresistible violence 
& without fault of his own; such obligation being 
that only of a _ bailee—WATKER v. BRITISH 
GUARANTEE Assocn. (1852), 18 Q. B. 277; 21 
I. J. Q. B. 257; 19 L. T. O. 8S. 87; 16 J. P. 582; 
16 Jur. 885; 118 HE. 1. 104. 

914. Payment out by order of master.|-— 
It is sufficient for a servant or apprentice to say 
in his answer in gencral, that what he received for 
his master was laid out again by his order.— 
Potrs v. Potts (1683), 1 Vern. 207; 23 H. Kh. 
418. 

915. Presumption that servant has accounted— 
Usual course of dealing—Onus of proof.|—Where 
a servant is in the habit of receiving sums of money 
for the use of his master, & by the established 
course of dealing, the servant pays these over to 
the master from time to time, without any written 
vouchers passing between them, the presumption 
of law is, that all sums so received by the servant 
are regularly paid over to the master; therefore, 
where there has been such a course of dealing, in 
an action by the master against the servant for 
money had & received, it is not enough for the 
master to prove that sums have been received by 

















907 iv. —— ——.} -CANADIAN LOAN 
«| & MERCANTILE Co. v. Lovin (1913), 
ARREN Brro- | 24 W. L. R. 963; 12 D. L. R. 582; 
18 B. C. R. 236.—CAN, 
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Sect. 1.—During employment: Suh-sects. 2, 3 & 4. 
Sect. 2: Sub-sect. 1.} 


the servant to his use; but the onua lics upon him 
to prove by positive evidence, that the servant 
has not duly accounted with him.—Evans v, 
Brrcw (1811), 8 Camp. 10, N. P. 





3.—PRODUCTION OF DOCUMENTS IN 
LEGAL PROCEEDINGS. 


See, generally, DIscovERY, Vol. XVIII., pp. 95 
et seq. 

916. Right to refuse production— Where no 
authority from master./—On the hearing of a 
petition for adjudication of bkpcy., a clerk of the 
persons against whom the adjudication was prayed, 
who stated that he had no possession of their 
books :—Held: not bound to produce them.— 
Re Leianton & BENETT (1866), 1 Ch. App. 531] ; 
sub nom. Re LEIGHTON, Ex p. BYRNE, 35 L. J. Bey. 
43, L. C. 

Annotation -—Mentd. Ite Lutscher, Er p. Waddell (1877), 6 

Ch. D. 328. 


917. ——-.]—The ct. refused to grant an 
attachment against a witness for disobedience of 
an order of the district prothonotary of the Ct. of 
Pleas at Lancaster, & of an arbitra or, which 
required the witness to produce before the latter 
in London a large number of books & documents 
belonging to a railway co. in Lincolnshire of which 
he was the secretary & solr., & which the directors, 
who were no partics to the reference, refused to 
allow him to bring.—CROWTHER v. APPLEBY 
(1873), L. RIC. PL 28; 481.5.0.P.7; 3885. P. 
24; sub nom. CROWTHER v, APPLEBY, Re SHARPLEY, 
29 L. T. 580; 22 W. R. 265. 
Aanotatiois :—Consd.  Keeles or. Louisville 

Ruailrowd Co., Pro12 K. B. 135. 

Sanmuel, (1913) 3K. B. 706, 

918. —~-~.}—--A witness who was the 
manager of a branch business of a moncy-lender, 
®& in whose possession certain documents were 
alleged to be relating to dealings which had taken 
place between his master & debtor, was ordered, 
under Bkpcy. Act, 1883 (c. 52), 8. 27, to attend 
the ct. & produce on subpoena the documents. 
The witness had no authority to produce the 
documents, & refused to do so:—Held: as the 
witness was a mere servant, & had no authority 
from his master to produce the documents, he 
could not, under the circumstances, be ordered 
to do so.—Pe Hiaas, Ha p. LXICESTER (1892), 66 
L. T. 296; 40 W. 1. 432, D.C. 

919. —---- -—- -.] —- Where an order had been 
made under Foreign Tribunals Evidence Act, 
1856 (¢. 113), for the examination of a witness & 
the production of documents by him, & it was 
sought to attach him for refusing to produce 
material documents of which it appeared that he 
had possession, custody, or control only in the 
character of servant to a master, who was not a 
paity to the proceedings with reference to which 
the order was made, or before the ct. :—Held: 
an order for attachment of the witness ought not 
to be made, the ct. not being satisfied that the 
production of the documents by the witness would 
not be in violation of his duty to his master, 
although he had not been expressly forbidden by 
lis master to produce them, & had not asked & 
aeclined to ask for his master’s permission to do so. 
—-EccLes & Co. v. LovIsvILLE & NASHVILIE 
RarRoaD Co., [1912] 1 K. B. 185; 81 L. J. K. B. 


SUB-SECT. 
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Distd. Vorbes rv. 





MASTER AND SERVANT. 


445; 105 1. T. 928; 28 T. L. R. 67; 56 Sol. Jo. 
107, C. A. 

920. ---—-- .|—Decft. P. was an undischarged 
bkpt., & his application for his discharge was 
opposed by the trustee & also by pltf., who was a 
large creditor. Deft. N. formerly acted as solr. 
for pltf. Deft. P. under the belief that pltf. had 
written letters to deft. N. which might assist in 
getting rid of pltf.’s opposition, & in order to 
obtain the letters, caused his solrs. to serve a 
subpoena duces tecum on o clerk in the employment 
of deft. N. The clerk attended the ct. with the 
letters, & left the same with deft. P., who handed 
them to his solrs., who handed them back to him 
after taking copies, which they put with the briefs 
of the counsel they had retained to appear for 
bkpt. on his application for his discharge :—Held : 
the clerk to deft. N. had no right to hand over the 
originals of the letters to the deft. P., & the latter 
was clearly in the same position, & liable to the 
jurisdiction of the ct. restraining him from 
publishing or making use of any of the copies 
or information contained therein.—ASHBURTON 
(LORD) v. PAPE, [1913] 2 Ch. 469; 82 L. J. Ch. 
527; 109 lL. T. 881; 57 Sol. Jo. 6443; sub nom. 
ASHBURTON (LORD) v. Nocron, 29 T. L. R. 6238, 

921. ——— Where servant has lien for money— 
claimed —-Proccedings between master & servant.| 
Where a solr. has been appointed clerk to a local 
board with a salary, for conducting the legal as 
well as the ordinary business of the board, it was 
held by the vice-chancellor, upon an interlocutory 
motion in an action for mandamus to compel 
production of papers, that, whatever claim the 
clerk might have against the board for payment 
of costs in respect of professional services, he had 
no right, being in the relation of servant to the 
board, to refuse production of the legal papers or 
other documents claimed by the board as belonging 
to them :—Held: as such an order would prejudice 
the clerk’s lien, it could not be made before the 
trial of the action, without payment into ct. of a 
sum sufficient to meet the amount claimed by the 
clerk, upon which he was to have the same lien as 
upon the papers, & the ct. ordered that upon that 
being done the clerk should deliver up to pltfs. 
all books & papers claimed in the action.— 
NEWINGTON LocAL BOARD v. ELDRIDGE (1879), 
12 Ch. D. 349, C. A. 


922. Administer interrogatories—To servant as 
to documents in his custody.]—Deft. in an action 
for libel being called upon to give discovery of 
documents made an affidavit in which he gave in 
a schedule a list of documents which he said were 
in the possession & custody of the trade union 
of which he was gencral secretary, & as to which 
he stated that he had no power to produce them as 
they belonged to the trade union. Pitf. applied for 
an order that he might be at liberty to interrogate 
deft. as to the contents of the documents scheduled 
to his affidavit :—Jeld: the application mut be 
refused, inasmuch as a person jn the position of a 
servant cannot be required to answer an interro- 
gatory asking him to give the contents of docu- 
ments in the possession of his master.— BALFOUR 
v. TILLETT (1913), 29 T. L. KR. 382; 57 Sol. Jo. 
356, C. A. 








SuB-sEcr. 4.—As TO INVENTIONS BY SERVANT. 
See PaTENTSs. 


Parr VIII.—-Duties ann LIABIVITIES OF SERVANT. 


SrctT. 2.—ON TERMINATION OF EMPLOYMENT. 
SUB-SECT. 1.—DISCLOSURE OF CONFIDENTIAL 
INFORMATION. 

923. Duty not to disclose—Confidential infor- 
mation acquired during service.|— Where an agent 
or clerk gets knowledge of the affairs of his 
employer, & takes copies of his books, the ct. will 
restrain him from disclosing the information so 
obtained to the injury of his employer on the 
ground of fraud.—TIPPING v. CLARKE (1847), & 
lL. T. O. S. 554. 

924. -I—It is part of the implied 
contract between the master & the servant that 
confidential information” received by a servant 
to advance his master’s business is not to be used 
to the master’s disadvantage (BOWEN, L.J.).— 
HELMORE v. SMITH (2) (1886), 35 Ch. D. 449; 56 
L. J. Ch. 1453; 56L. T. 72; 35 W. R. 157; 8 
T. L. R. 1389, C. A. 

Annotations :~~ Apld. Robb v. Green (1895), 64 L. J. Q. B. 
593. Refd. #£e Gent, Gent-Davis v. Harris (1892), 40 
W. lh. 267. Mentd. Re Kvelyn, Kx yp. General Public 
Works & Assets Co., [1894] 2 Q. B. 302; HR. v. Davies, 
[1906] 1 K. B. 32; King v. Dopson (1911), 56 Sol. Jo. 
p iB eh Daily Mail, Ez p. Vaiusworth (1921), £0 L. J. 











925. —-— -——-.]--PoRTAL v. HINE (1888), 4 
T. L. R. 330. 
26, —— -|— Deft., upon completing a 


term of apprenticeship with pltfs., a firm of engine 
makers, was retained in their employment as a 
paid clerk, but he ultimately left their service for 
that of another firm of engine makcrs. Two days 
before leaving pltfs.’ service he compiled for his 
own purposes, & without their knowledge or 
consent, a table of dimensions of various types 
of engines made by them, & this table he had in 
his possession when he entered the service of his 
new employers, who subsequently exposed for 
sale an engine of, it was said, dimensions corre- 
sponding to dimensions given in the table, though 
this was denied :—Held: in compiling & retaining 
the table for his own purposes, deft. had committed 
an abuse of the confidence ordinarily existing 
between a clerk & his employer, or a breach of 
the implied contract apparently arising from that 
confidence, the confidence being that a servant 
shall not use, except for the purposes of service, 
the opportunities which that service gives him of 
gaining information; & accordingly pltfs. were 
entitled to an interim injunction restraining deft. 
from publishing or communicating the table or 
its contents to any person.—MERRYWEATHER v, 
Moone, [1892] 2 Ch. 518; 61 L. J. Ch. 505; 66 
L. 'T. 719; 40 W. R. 540; 8 T. L. BR. 539; 36 
Sol. Jo. 488. 

Annotations :—~Apld. Robb v. Green Cree a)y 04 L. J. Q. B 


593; Measures v. Moasures (1910), 79 L. J. Ch. 707. 
Refd. Lamb v. Evans (1892), 2B. 189. 


927, -—— .|—Canvassers who had been 
employed by the proprietor under agreements 
Which bound them to devote themsclves in a 
particular district exclusively to obtaining from 
traders advertisements to be inserted in the 
directory, & to supply the blocks & matcriais 
necessary for producing such advertisements, 
Proposed at the expiration of their agreements 
to assist a rival publication in procuring similar 
advertisements :—Held : they were not entitled 
to use for the purpoess of any other publication 
the materials which, while in pltf.’s employment, 
they had obtained for the purpose of his publica- 
tion.— Lamp v, Evans, [1893] 1 Ch. 218; 62 L. J. 


pe VIII. SECT. 2, SUB-SECT. 1. 
- Duty not to disclose—Confi- 
dential information acquired during 
service.}—A person who had been 
agent of a friendly society was not 





entitled, after he had left the society's 
service, to give written lists of the 
members of the societ 
of a rival society.— 
TORIA LEGAL FRIENDLY 
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Ch. 404; 68 L. T. 131; 41 W.R. 405; 9 T. LR. 

87; 2 R. 189, C. A. 

Annotations :—Apld. Louis v. Smellic (1895), 73 L. T. 226; 
Robb v, Green, [1895] 2 Q. B. 315; Worthington Pumping 
Kngine Co. r. Moore (1902), 19 T. L. R. 843; Lawrence & 
Bullen v, Affalo, [1904] A. C. 173; Measures v. Measures, 
[1910] 1 Ch. 386. Consd. Ashburton v. Pape, [1913] 2 

th. 469. Apld. Alperton Rubber Co. +. Manning (1917), 
86 L. J. Ch. 377. Mentd. Trego v. Hunt, [1895] 1 Ch. 
462; Walter v. Lane, (19200) A. C. 539; London Electric 
Supply Corpn. v. Westininster Eleetric Supply Corpn. 
(1913), 11 L. G. 1. 1046; Morris ». Saxelby, [1915] 2 Ch. 
57; Macmillan v. Cooper (1923), 93 L. J.P. C. 113. 

928. -]|— Deft., being employed by 
pltf. as manager of his business, surreptitiously 
copied from his master’s order-book a list of the 
names & addresses of the customers, with the 
intention of using it for the purpose of soliciting 
orders from them after he had left pltf.’s service 
& set up a similar business on his own account. 
Subsequently, his service with pltf. having 
terminated, he did so use the list :—Held: it 
was an implied term of the contract of service that 
deft. would observe good faith towards his master 
during the existence of the confidential relation 
between them, & deft.’s conduct was a breach of 
that contract in respect of which pltf. was entitled 
to damages & an injunction.—Rons v. GREEN, 
[1895] 2 Q. B. 315; 64 L. J. Q. B. 593; 73 L. T. 
15; 59J P. 695; 44 W.R. 25; 11 7T. LR. 517; 
39 Sol. Jo. 653; 14 1. 580, C. A. 

Annotations :—Apld. Worthington Pumping Engine Co. ». 
Moore (1902), 19 ‘I. L. 1k. 84. Consd. Kirchner v. Gruban, 
[1909] 1 Ch. 413. Apld. Measures v. Measures, [1910] 
1 Ch, 336; Amber Size & Chemical Co. v. Menzel, [1913] 
2 Ch. 239. Refd. Louis v. Smellic (1895), 73 L. T. 226; 
Barr v. Craven (1903), 89 L. IT. 574. Mentd. London 
Electric Supply Corpn. & Westminster Hlectric Supply 
Corpn, (1913), 11 L. G@. R. 1046. 








oes ——— ——.]—_LovIs v. SMELLIF, No. 911, 
oat. 
930. .|—The law is that a person 








in the employment of another can make use of 
any information he obtains except such as is 
confidential (CHITTY, J.).—NATIONAL TELEPIIONE 
Co., Ltn. v. ANNAND (1896), 40 Sol. Jo. 741. 

931. ——- ——-.]—By an agreement in writing 
dated June 30, 1905, deft., a German subject, 
agreed with pltf{s., a Leipzig firm, to act as their 
representative in the United Kingdom ; to devote 
all his activity & industry exclusively to the sale 
of their goods ; not to divulge any business matters 
to any one; & under a moncy penalty to remain 
in his position & not to give notice before July 1, 
1910, to be three months’ notice if then given. 
The parties agreed to submit themselves in all 
cases of dispute to the exclusive jurisdiction of the 
Leipzig Cts. & to the exclusive applicability of the 
German law. After the expiration of three months’ 
previous notice to detcrmine the agreement, deft. 
left: pltf.’s employment on May 1, 1908, & entered 
the service of a rival Mnglish firm. Pltts. then 
issued the writ in this action for injunction & 
other relief. Deft. entered a conditional appear- 
ance & applied by summons to stay proceedings 
on the ground that the disputes should be referred 
to the Leipzig Ct. :—Held: pltfs. were not entitled 
to the injunction asked, on the ground that the 
existence of any implied contract on the part of 
an employce after the determination of his service 
not to divulge information acquired during it 
necessarily involved the construction of the written 
contract which the ct. was precluded from 
construing by the express agreement of the parties, 
& therefore, no cause had been shown why the 





Houston (1900), 3 F. (Ct. of Svas.) 

42.—SCOT. 
to the officials 923 il. —-—- ——.]—-NKAL BROTHERS 
IVERPOOL VIC- | », Wriant (Man.), [1923] 4 D. L. RK, 
SOCIETY 0. | 998; [1923] 3 W. W. it. 1168.—CAN. 
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Sect. 2.—On termination of employment: Sub-sects. 
1&2. Sect.3: Sub-sects. 1 & 2. 
Part IX. Sect. 1.] 


parties should not be held to their agreement to 

refer all disputes to the Leipzig Ct., & an order 

must be made on the summons staying proceedings 
in the action—KIRCHNER & Co. v. GRUBAN, 

[1909] 1 Ch. 413; 78 L. J. Ch. 117; 99 L. YT. 

932; 53 Sol. Jo. 151. 

Annotations :—Mentd. The Cap Blanco, [1913] P. 130; 
L. GC. & D. Ry. & 8. FE. & GC. Ky.’s Managing Committee v. 
Spiers & Pond (1916), 32 T. LL. R. 493; Mortimer ¢. 
Beckett, [1920] 1 Ch. 571; Prosperity v. Lloyds Bank 
(1923), 39 TI. T. Re. 372. 

932, ——-- ——.J—PIltf. co. who manufactured 
& dealt in a furniture polish under the name of 
“Liquid Veneer” brought an action against 
three persons who had been in their employ & 
another persun & a co. called the Ellvec co., which 
the three persons had formed for the purpose of 
manufacturing & dealing in furniture polish under 
the name of “ Elve,” derived from the initial 
letters of liquid vencer. Pltfs. claimed, stated 
shortly, to restrain defts. from divulging pltfs.’ 
secret process of manufacturing Liquid Veneer ; 
& from manufacturing ‘‘ Elve”’ or any other 
substance .in accordance with that process or 
using confidential information, & from selling 
or dealing in any polish not of the manufacture 
or merchandise of plitfs. as & for pltfs. in_ bottles, 
boxes or wrappers, which were a colour ble imita- 
tion of pltfs. & from representing in any way that 
pltfs. had ccased to sell their Liquid Veneer & had 
gone, or were intending to go out of business. Pitfs. 
moved for an intcrlocutory injunction :—JIcld: the 
casc wa3 one of grossest fraud, & interlocutory 
injunctions granted against all defts.—-L1Quip 
VENEER Co., Lrp. v. Scorr (1912), 29 BR. P.C. 639. 

933. ----- ——-.]—-An ex-servant who has been 
confidentially employed in the manufacture of an 
article under a secret process is under an implied 
obligation to his late master not to use or disclose 
any knowledge or information as to that secret 
process acquired by him during his employment. 
This principle applics to information acquired 
& retained in the servant’s memory as well as to 
information committed to writing & existing In a 
tangible form.—-AMBER SizK & CIEMICAL Co.,, | 
Lrp, v. Menzen, [1913] 2 Ch. 239; 82 L. J. Ch. 
578; 1091.. T. 520; 29 'T. L. R. 590; 57 Sol. Jo. 
627; 30 R. P. C. 433. 

Annotation :-—Refd. Alperton Rubber Co. t. Manning (1917), 
860. J. Oh. 377. 

934, —— -~-—.]|—A servant in a confidential 
position who has expressly or impliedly contracted 
that he will not disclose his master’s secrets can 
be restrained from so doing. 

The works manager of a co. manufacturing 
rubber guods & rubber compounds was intrusted 
with the care of a book of formula of secret 
processes for the purpose of carrying out his duties. 
On leaving the co.’s employment he took this 
book away with him, & shortly afterwards entered 
the employment of a rival co. It was ordered 
that he should deliver up the book of formula, & 
all copies or extracts therefrom, to the co.— 
ALPERTON RUBBER Co, v. MANNING (1917), 86 
L, J. Ch. 377; 1161. T. 499; 8337. L. R. 205. 

985. Information must be confidential.|— 
NATIONAL TELEPHONE Co., LTD. v. ANNAND, No. 
980, ante. 

, See, further, INJUNCTION, Vol. XXVIII., pp. 476 
seq. 





MASTER AND SERVANT. 


Warranty by master against disclosure.]— See 


Sects. 4&5. | No. 952, post. 





Sur-sEcT. 2.—CoOMPETITION IN BUSINESS. 


As to agrecments in restraint of trade generally, 
see TRADE & TRADE UNIONS. 

936. Competition permitted during service. |—— 
A solr.’s clerk, employed at a yearly salary, & who 
was allowed at the same time to keep his nate up 
at «a separate house in the same town as his 
employer & practice for himself, having had 
disputes with his employer, suddenly left him 
without notice, & set up entirely for himself at 
the house he had bcen in the habit of using as his 
office. A motion to restrain him from so practising 
was, under the circumstances, refused.—SHEPHERD 
v. NEVE (1874), 22 W. R. 725. 

937. Service terminated by servant in breach of 
contract.|—Whcere in breach of an agreement by 
deft. 10 serve pltf. for fourteen years a8 Manager 
of his business, which agreement contained no 
express negative covenants, deft. left pitfi., & 
engaged in similar business a few doors off :— 
Held: the ct. had the power to grant an iIn- 
junction but the power was discretionary, & the 
case was not one for its exercise.—-JACKSON Uv. 
AstTLEY (1883), 1 Cab. & EI. 181. 

938. Person employed under order of court.|—- 
Re Inisu, Intsn v. Iris (1888), 40 Ch. D. 49; 
58 L. J. Ch. 279; 60 L. T. 224; 387 W. R. 2315 
5‘. I. BR. 39. 

Annotation :~-Refd. Rebb v. Green, [1895] 2 Q. B. 1. 

939. Right to solicit master’s customers.]— 
A servant is entitled, when he leaves his employ- 
ment, to carry on a business of the same character 
as bis former employer’s & to obtain the custom 
of his former employer’s customers, & to use 
trade wrappers & other trade papers, notwith- 
standing that his former employer does so, & to 
employ the same printer; but in exercising these 
rights it is especially incumbent upon him to do 
so in such a manner as not to represent that his 
business & goods are the business & goods of his 
former master; & if he does so represent, an 
injunction will be granted to restrain him from so 
doing.—Hart v. Coniry (1890), as reported in 
59 L. J. Ch. 355; 6 T. TR. 216. 

940. Right to carry on business of same 
character—As of former employer.|——HART v. 
CoLLEY, No. 939, ante. 

941. -|—The good faith which 
exists between an employer & thosc in his employ 
renders it illegal, even in the absence of any 
stipulation to the contrary, for the persons s0 
employed to make use after the termination of the 
employment of any materials or any information 
acquired by them while they were in that con- 
fidential relationship; & the ct. will grant dh 
injunction to restrain such use, in addition to 
awarding damages. 

Deft. was entitled to set up in business in the 
absence of a covenant [not to set up in business 
in opposition to his master] in rivalry with his 
late employer (LINDLEY, [..J.).—LOovIs v. SMELLIE 
(1895), 73 L. T. 226; 11 T. L. R. 615; 89 Sol. Jo. 
654, C. A. 
eel s—Refd. Robb v. Green (1895), 64 L. J. Q. B. 











PART VIII. SECT. 
. No right to solicit master’s customers while employment continues.}—Ick DELIVERY Co. v, PEERS & CAMPBELL, [1926] 


r 
1 D. ’ ] W. W. R. 505; 36 B. C. R. 445.—CAN. 


2, SUB-SECT. 2. 


Part LX.—Liasinity or Master to THrrp PERSONS. 


Stct. 8.—CRIMINAL LIABILITY. 
SUB-SECT. 1.—BREACH OF CONTRACT AMOUNTING 
TO CRIMINAL OFFENCE. 

See CRIMINAL LAw, Vol. XV., pp. 765 e€ seq. ; 
ae aga & Protection of Property Act, 1875 
Cc. , 


SUB-SECT. 2.—OFFENCES COMMITTED IN 
COURSE OF EMPLOYMENT. 
NotTe.—The references in this sub-section are 
to pages d& numbers in Criminal Law, Vol. XV. 
Burglary.|—See p. 951, Nos. 10,555-10,558. 
Embezzlement.|—See pp. 921 e¢ seq. 
False pretences.|—See p. 981, Nos. 10,989, 
10,990. 
Falsification of accounts.|—See pp. 940, 94], 
Nos. 10,357—10,362. 
Forgery.|—Sce pp. 1041 ef seq. 
—— Certificates of character.|—Sce pp. 1065, 
1066, Nos. 12,052-12,061. 
ino conversion.|— See p. 937, Nos. 10,328- 
Larceny.|—See pp. 887, 888, 890-893, 912- 
914, Nos. 9747-9750, 9769-9809, 10,036-10,038, 
ape pS tare 
aliclous damage to property.|—-See p. 1041, 
Nos. 11,784, 11,735. " , 
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Offences relating to trade.|—Sce pp. 762 et seq. ; 
Hosiery Act, 1843 (c. 40); Frauds by Workmen 
Act, 1777 (c. 56); MiInzEs, &, generally, TRADE & 
TRADE UNIONS. 


Sect. 4.—LIABILITIES TO THIRD PERSONS. 
See Part XI., post. 





Sict. 5.—INDEMNITY TO MASTER. 


941a. Servant’s negligence—Master liable to third 
party— Servant Mable to master.]— JARVIS v. 
Hayes (1738), 2 Stra. 1083; 93 HE. R. 1047. 

As to evidence, see, now, 6 & 7 Vict. c. 85. 
-|— FRASER v. MARSII 








941b. - sm 
(1817), 2 Stark. 41, N. P. 
941¢,. —-— --- — -——.| GREEN v, New RIVER 
Co. (L792), 4 Term Rep. 589; 100 14. BR. 1102. 
annotations :-—Mentd. Morish ». Foote (1818), 2 Moore, C. P. 
508; Thomas v. Pearse (1818), 5 Price, 549, 
941d. —— —-~- ——.]—_Prircnarp v. HIitTcH- 
cock (1843), 6 Man. & G. 151; 6 Scott, N. R. 851; 
1221.J5.C. P. 322; 1L.T.0.8. 79; 184 1. R. 844. 
Annotations :—Mentd. Alken v. Short (1856), 1 H. & N. 210; 
Newington v. Levy (1870), L. R. 5C. P. 607; Petty v. Cooke 
(1871), L. R. 6 Q. B. 790. 


Part IX.—Liability of Master to Third Persons. 


SEcT. 1.—IN GENERAL. 

942. Liability of master.|--Boson v. SANDFORD, 
No. 964, post. 

943. Acts done by authority.|——A mer- 
chant consigned jewels to his factor to sell; the 
factor procured an agent to dispose of them, & 
received from him the net procceds of the sale. 
The purchaser afterwards discovering that the 
Jewels were counterfeit, arrested the agent, & 
recovered back the purchase-money. An action 
would not lie by the agent against the merchant, 
although the agent was ignorant of the fraud when 
he made the sale, especially if the jury did not 
find that the merchant directed fhe factor to 
employ the agent, or ordered him to conceal the 
fact of the jewels being counterfcit—SouTHERN 
v. How (1618), Cro. Jac. 468; J. Bridg. 125; 
Poph. 143; 2 Roll. Rep. 26; 79 I. R. 400. 
Annotations :~-Mentd. Blanchard v. Hill (1742), 2 Atk. 484; 

Grylls v. Davies (1831), 2 B. & Ad. 614; Crawshay ». 

Thompson (1842), 4 Man. & G. 357; Burgess v. Burgess 


(1853), 3 De G. M. & G. 896; Hall v. Barrows (1863), 8 
L. 'T. 227; Hirst v. Denham (1872), L. NR. 14 Eq. 542. 


944. .|—Master liable for the neglect 
of his servant, not the wilful wrong.—JONES v. 
Harr (1698), 2 Salk. 441; Holt, K. B. 642; 91 
W. R. 382; sub nom. ANON., 1 Ld. Raym. 739. 

, 945. .|—Act of a servant binds not 
his master, unless he acts by authority of his 
master, or he consents.—WAaAkD v. EVANS (1704), 




















PART IX. SECT. 1. 


943 1. Liability of muster—Acts done 
by authority.}—FeERGUBON vv. FAIR- 
CHILD (1892), 1 Terr. L. R. 329.—CAN. 


943 ii. ———.}—Deft., owned a 
ranch here he kept horses & mules, 
when they were not required for the 
aot on a heuer te peat the 

recover the 
Price of a stallion which had, pltf. 


for deft. :—ii.ld: 








alleged, been purchased fur deft. by 
the man who had charge of the rauch 


to purchase was not made out, & 
though ranching operations wero iin- 
portant, they were only incidental to 
the main enterprise of deft., & there- 
fore that there was no implied autho- 
rity in the servant to pledge the credit 
of his master to such & large amount, 
& to bind the master to a pure 


2 Salk. 442; 1 Com. 138; Holt, K. B. 120; 2 
Ld. Raym. 928; 6 Mod. Rep. 36; 91 H. R. 383. 
Annotations :—Refd. Thorold v. Smith (1706), Holt, K. B. 

462; Nickson 7 Brohan (1713), 10 Mod. Rep. 109. 

Mentd. Smith ». -Wilson (1738), Andr. 187; Grant v. 

Vaughan (1764), 3 Burr. 1516; Tatlock v. Harris (1789), 

3 Term HAD, 174; Hennings v. Rothschild (1827), 4 

Bing. 315; Nicholl +. Thomas (1850), 2 Rob. Eecl. 157. 

946. I—In an action against the 
Nast: India Co. by the holder of a forged imitation 
of one of their promissory notes issucd by the 
Governor General in Council at Calcutta :—Held : 
the co. were not bound by the acknowledgment 
of it as genuine by a clerk in their Accountant 
General’s office, who was authorised hy the 
Accountant General to compare all such notes 
with the register, but not authorised to certify 
their genuineness, although it appeared that it 
was his practice to do so.—BANK OF BENGAL »v. 
Fast Inp1A Co. (1834), 2 Knapp, 245; 12 H.R. 
473, P. C. 

947. ~--—,]—The rule of liability, & its 
reason, I take to be this: I am liable for what is 
done for me & under my orders by the man I 
employ, for I may turn him off from that employ 
when I please; & the reason that I am liable is 
this, that by employing him I set the whole thing 
in motion; & what he does, being done for my 
benefit & under my direction, I am responsible 
for the consequences of it (LORD BROUGHAM).— 











of such a special nature-—STOUT v. 
Kenny (1915), 30 W. L. R. 518.— 
express. authority | CAN. 


943 iii, —— ——.}—PAGE v. GREAT 
NORTHERN Ry. Co. (1868), I. R. 2 
C. L. 228.—IR. 


943 iv. -_}—MORTIMER Uv. 
HAMILTON (1868), 7 Macph. (Ct. of 
Sess.) 158; 41 Se. Jur. 86.—SCOT. 


a 
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Sect. 1.—In general. Sect. 2: Sub-sects. 1 & 2, A. 
(a) & (6), B.,C.& D. Sect. 3: Sub-sect. 1.] 


DUNCAN v. FINDLATER (1839), 6 Cl. & Fin. 894 ; 
Macl. & Rob. 911; 7H. R. 934, HW. L. 


Annotations :—Refd. Mersey Docks Trustees v. Gibbs (1866), 

11 H, L. Cas. 687. Mentd. Thomson v. Mitchell (1840), 

7 Cl. & Fin. 664; Ferguson v. Kinnoull (1842), 9 Cl. & Fin. 
; Heriot’s Hospital v. Ross (1846), 12 Cl. & Vin. 507 ; 
Brunton v. Forrest, Edinburgh City v. Edinburgh (Lord 
Provost) (1849), 14 L. ‘I. O. 8. 1213 Edwards v. Lowndes 
(1852), 1 Ik. & B. 81; Scott v. Manchester Corpn. (1857), 
29 L. T. O. S. 233; tuck v. Williams (1858), 3 1. & N. 
308; Southampton & Itchin Bridgo Co. v. Southampton 
L. B. (1858), 8 KE. & B. 801; Holliday v. St. Leonard’s 
Shoreditch Vestry (1861), 11 C. B. N.S. 192; Brownlow 
». Metropolitan Board of Works & Aird (1864), 16 C. B. 
N. 8. 546; Coo v. Wise (1864), 5 B. & 8.440; Obrby tv. 
lyde Comrs. (1864), 5 B. & 8. 743; Tobin». R. (1864), 
16C. BKB. N. 8. 310; Harris». G. W. Ry. (1876), 1 Q. 13. D. 
5615; Jackson v. Watson, [1909] 2 K. LB. 195. 


948. Acts ratified..—-Warp v, Iivans, No. 
945, ante. 





Sect. 2.—IN CONTRACT. 
SUB-SECT. 1.—-IN GENERAT.. 

949. Money borrowed by servant—Usually em- 
ployed in such capacity.|— Debt lics against a 
master for money borrowed by his servant. 

If a servant usually employed to pawn goods 
for his master or to borrow moncy for him, 
borrow of me or pawn his master’s goo. s with me 
for money, I shall maintain debt against the 
master thereupon (Wot, C.J.).—ANON. (1701), 
12 Mod. Rep. 564; 88 EF, R. 1522. 

950. Expenses for servants’ livery—-Part ex- 
changed for plain clothes.|—(1) A. ordered of L. 
two suits of livery a year for her coachman; B. 
supplied one suit of livery, & at the desire of the 
coachman supplied plain clothes instead of the 
other :—Held: B. could only recover from A. the 
price of the livery actually supplied. 

(2) B. had, on a previous bill delivered, been 
paid for a livery suit which he had furnished & 
immediately taken back from the coachinan :— 
Held: A. was entitled to be allowed the amount 
paid for this suit on a plea of set-off for money 
had & received pleaded in an action for the amount 
of a subsequent account for clothes. 

(3) The practice of servants exchanging their 
liveries for plain clothes is a species of fraud on 
the master. If a master thinks it right that his 
servant should have two suits of livery in the 
year, it is the duty of the servant to wear such 
livery (LORD ABINGER, C.L.).—-HUNTER v. BERKE- 
LEY (COUNTESS) (1836), 7 C. & BP. 413, N. P. 

951. —-- Set-off of previous payment—Under 
contract varied without knowledge.}—- LIUNTER v. 
BERKELEY (Countrsss), No. 950, ante. 

952. Private inquiry agent — Warranty of 
secrecy —- Whether Implied.]— Although it is 
essential to the proper conduct of the business of 
a private inquiry agent that it should be conducted 
with secrecy, a person carrying on such a business 
does not implicdly warrant to his clients, that the 
servants employed by him in it will not, after they 
have left _his service, disclose to the client's 
prejudice information acquired by them in the 
sah — ‘ : 

Qu. - Whether any such warranty is to be implied 
with respect to lacoste made by a savant 
while still in the service.—EastTon v. HITCHCOCK, 
[1912] 1 K. B. 685; 81 L. J. K. B. 395; 106 L. 7. 
126; 28 T. L. R. 208; 56 Sol. Jo. 254, D. ©. 

Payment to servant-——To discharge debt for goods 





— 


948 i. —— Acts ratifed.}—McKay 9, BotsrorD (1863), 5 All. 550.—CAN. 
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bought on master’s credit.]— See AGENCY, Vol. I, 


p. 582, Nos, 2214-2216. ‘ 
Admissions made by servant.|—See AGENCY, 


Vol. I., pp. 605 et seq. 





Supn-sEcT. 2.—AUTHORITY OF SERVANT. 
-“, Particular Classes of Servant. 
(a) Agents. 

Norr.—The references in this sub-section are to 
Agency, Vol. L. 

Authority to do necessary & incidental acts.}|— 
See pp. 307 et seq. 

Authority in regard to bills of exchange & other 
negotiable instruments.|—See pp. 309 e¢ seq. 

Authority to borrow.|— See pp. 316 et seq. 

Authority to contract.|—See pp. 319 ef seq. 

Authority to receive tender.]|— See pp. 324, 325. 

Authority in connection with letting of land.|— 
See pp. 325 et seq. 

Authority to purchase.]—See pp. 346 et seq. 

Authority to pledge credit.|— See pp. 352 et seq. 

Authority to receive payment.|—See pp. 361 
et seq. 

Authority to make payment.|]—-See pp. 370 et seq. 

Authority to sell.|—Scee pp. 373 ef seq. 

Authority to warrant.|-— See pp. 380 ef seq. 

Authority in respect of other matters.|-- See 
pp. 382 ef seq. 

Proof of authority.|— See pp. 386 ef seq. 

Delegation of authority.|- - See pp. 387 et seq. 

Ratification.]—See pp. 396 ef seq. 





(6) Other Classes. 


Insurance agents.|—-Sce INSURANCE, Vol]. X XIX., 
pp. 55 el seq. 

Master of ship.|—See SHIPPING. 

Secretary of company.]—Sce COMPANIES, Vol. 
IX., pp. 539, 541, 542, Nos. 3547-3549, 3561-3564, 
3567-3575. 

Servants of banks.|—See BANKERS, Vol. III., 
pp. 159 et seq. 

Servants of carriers.|— See CARRIERS, Vol. VIII., 
pp. 16, 30, 46, Nos. 73, 168-171, 290, 291. 


B. When Authority Implied. 


See, generally, AGENCY, Vul. 1., pp. 307 e¢ seq. 

953. Custom of trade.|—THOROLD v. SMITH 
(1706), Holt? K. B. 462; 11 Mod. Rep. 87; 90 
Ki. R. 1155. 

.{nnotations :—Refd. Nickson v. Brohan (1713), 10 Mod. 
Hae se Moantd. Williams v. Kvans (1866), L. R. 1 
954. Sale on credit.)—NortrH v. JACKSON 

(1859), 2F. & F. 198, N. P. 

Annotation :—Moentd. Noran v. Pitt (1873), 21 W. R. 525. 
See, generally, Custom & Usaags, Vol. XVII, 

pp. 39 ef seq. 

955. Servant held out as having authority.|— 
If a master send a clerk, who has the general 
management of his cash concerns, with a note to 
a banker to receive the money, & the servant, 
instead of so doing, gets another person to give 
him a draft upon the banker for it, & the banker 
fails before the draft is presented, the master is 
liable for the loss. 

A servant by transacting affairs for his master 
does thereby dcrive a gencral authority & credit 
from him (per CuRr.).—NICKSON v. BROHAN (1712), 
10 Mod. Rep. 109; 88 H. R. 649. 

956. ——--.|——PALETHORP v. FURNISH (1783), 2 
Esp. 511, n., N. P. 








A 
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957. ——— Authority to buy on credit on previous 
occasions.]—Deft., a linen draper in Yorkshire, 
had in several instances employed A., as his agent, 
to puree on credit goods of pltfs., linen drapers 
in London. A. without the authority of deft., 
orders goods in his name to be sent by the usual 
conveyance, & intercepts them to his own use :— 
H eld: deft. is liable for such goods, he having by 
previous dealings authorised pltfs. to treat A. as 
his agent.—ToppD v. ROBINSON (1825), ly. & M. 
217, a P; a 
Annotation :— ». Re X 
apn - = ha ne Acraman, Kz p. Bushell (1844), 3 

958. ——— Housekeeper.|—A baker delivered 
bread from week to week, & was paid many sums 
by the housekeeper of his customer, & receipted 
weekly bills for a period of time subsequent to 
a time for which the housekeeper had not paid 
him. In an action by him to recover from his 
customer the amount of the unpaid bills :—Held : 
the question of negligence was not raiscd, & pltf. 
was entitled to the verdict, as deft. did not prove 
that he had given the housekeeper money for the 
purpose of paying the bills in question.-—MILLER 
v. HAMILTON (1832), 5 C. & P. 433, N. P. 

959. Secretary of company.|-  Jlté. 
brought his action for goods supplied in 1866 to a 
mining co. conducted on the cost book principle, 
of which co. deft. was a shareholder. The last 
change of partners was in Dec. 1865. To prove 
his claim, pltf. proved an order by the purser to 
supply goods, gave general evidence of supply, & 
put in evidence accounts specifying the amount 
supplicd, submitted by the purscr to & passed by 
the managing committee of the co. It appeared 
also that payments had been made in 1866, which 
pltf. had appropriated to a debt incurred before 
Dec. 1865 :—Held: (1) there was evidence of the 
amount supplied ; (2) pltf. was justified in his 
appropriation.—GEAKE v. JACKSON (1867), 36 
L.J.C.P.108; 151. T. 509; 15 W. R. 338, 


ee 


C. Revocation of Authority. 


960. Servant with authority to pledge credit—— 
Order to servant.|—Although, where a servant 
has once been held out by his master as having 
authority to pledge his credit, that authority 
cannot be withdrawn merely by orders to the 
servant, but there must be notice to the tradesman ; 
yet, without express evidence of actual notice, 
there may be evidence from all the circumstances ; 
as, lapse of time, the not sending in accounts, etc. : 
from which it may be inferred that the tradesman 
must have known that there was no such authority, 
& that he did not contract on the credit of the 
ao ee v. UZIELLI (1860), 2 F. & F. 

961. ——— Notice to third party-—Necessity for 
express notice—Inference from circumstances.}-- 
STAVELY v, UZIELLI, No. 960, ante. 

Notice to third party.|—Sec, also, AGENCY, Vol. 
I., p. 618, Nos. 2444, 2447, 


: D. Other Cases. 
ee, generally, AGENCY, Vol. I., pp. 295 et seq. 
iene Authority to pass property.}—-A., on 
behalf of himself & certain other persons, resident 
B Scotland, his constituents, by deed engaged 
1 ie C. to act as agents & managers in New South 
Ms He empowering them to purchase sheep, cattle 
Fe ict on behalf of A. & his constituents, for 
bs ich purpose certain sums were remitted to the 
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colony, to be invested for them & placed to their 
individual interest, & the proceeds of the stock, 
etc., were to be remitted to thcir respective 
credits. UL. & C. were to reccive for their trouble 
& expense one-third of the proceeds of the stock. 
With the moncy remitted B. & C. bought stock 
& lands & conducted the establishment in the 
colony in thcir own name. B. & C. afterwards 
became embarrassed & contracted liabilities in 
the management of the property, & drew bills on 
A. on account of the establishment, which bills 
were indorsed by D. & other parties in the colony ; 
these bills being dishonoured & B. & C. being 
pressed by the indorsees, executed a deed of 
assigninent & conveyed the whole of the trust 
property, & some property of their own, to D., for 
himself & the other indorsees. DU. had notice of the 
deed appointing B. & C. agents & managers & that 
there was no authority on the part of B. & C. to 
draw bills on behalf of their constituents, which 
could personally bind them. Upon a bill filed 
by A., & his constituents against B., C. & D., to 
set aside the deed of assignment, as fraudulent & 
void & for an account, the Supreme Ct. at Sydney 
held, that pltfs. were not entitled in equity to 
relief, & that their remedy was to sue D. at law :— 
Held: under the circumstances, B. & C. had, 
as such agents & managers, authority to dispose 
of the property entrusted to them, in discharge 
of the debts incurred by them on behalf of A., 
& his constituents, in the management of such 
property, & the deed of assignment was valid as 
against A. & his constituents, to the extent of 
subjecting such joint property to the payment of 
the debts & liabilities contracted, but null & void 
as to the residue, & an account directed to be taken 
in the ct. below, of such debts & liabilities —BurTs 
(MARCHIONESS) v. MASON, Ea p. HEARD (1849), 7 
Moo. P. C.C.1; 12H. R. 779, P. C. 

963. Authority to give receipt—Solicitor’s clerk.] 
—If an attorney's clerk give a receipt for money 
on account to a different person from that to whom 
he gives credit, to enable such person to deceive 
others, such act of the clerk will not affect the 
master’s right to recover the remainder against 
such person, though, if the attorncy had done it 
himself, it would be good ground of nonsuit.— 
WILLIAMS v. GOODWIN (1826), 2 C. & P. 257; 11 
Moore, C. P. 342; 41. 5.0.8.0. VP. 141. 


SECT. 3.—IN TORT. 
SuB-sEctT, 1.—IN GENERAL. 

See, generally, AGENCY, Vol. I., pp. 594 et seq. ; 
TORT. 

964. General rule — Master liable.|] — Whoever 
employs another is answerable for him & under- 
takes for his care to all that make use of him 
(Hout, C.J.).—Boson v. SANDForD (1689), as 
reported in 2 Salk. 440; 91 H. R. 382; subsequent 
proceedings (1690), 1 Show. 101. 
Annotations :—Apld. Laugher v. Pointer (1826), 5 B. & C. 

547. Refd. Blaikie v. Stembridge (1859), 6 C. B. N.S. 

894. Mentd. Boucher v. Lawson (1735), Leo temp. Hard. 

194; Abbot v. Smith (1774), 2 Wm. BI. 947; Mitchell ». 

Tarbutt (1794), 5 Term hep. 649; Govett v. Raduidgo 

(1802), 3 East, 62; Powell v. Layton (1806), 2 Bos. & 

P.N. R. 365: Max v. Roberts (1807), 2 Bos. & P. N. ht. 
454: Corbett v. Packington (1827),6 B. & C. 268; Alton 

wv. Mid. Ry. (1865), 19 GC. B. N. S. 213; Kondall v. 

Hamilton (1879), 4 App. Cas. 504. 

965. —-—— 
post, 


- —.|—GREGORY v. Piper, No. 1155, 


ee a are Ee cae te ns ee ae ee cs a ee 


PART IX. SECT, 8, SUB-SECT. 1. 


964i. General rule—Master li aes 
A master is Hable for ere are iG | 


, third parties by his servant 
that the act is done on his 
with the intention of serving his pur- 


pose.—ISwAR CUUNDER SANTRA 7%. 
SaTISH CHUNDER Gir! (1902), I. L. R. 
30 Calc. 207: 70. W. N. 126.—IND 


rovided 
half & 
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Sect. 3.—In tort: Sub-sects. 1 & 2, A., B.,C., D.; 
E., F., G., H. & I; sub-secta. 3 & 4, A.] 


966. ——_- ——.]—The master is responsible 
for the acta of his servant (PARKE, B.).—QUARMAN 
v. BURNETT (1840), 6 M. & W. 499; 9 L. J. Ex. 
808; 4 Jur. 969; 151 BH. R. 509. 

Annotations :—Apld. Milligan v. Wedge (1840), 12 Ad. & El. 

737 (1842), 9 M. & W. 710. Distd. 
3), 4 Q. B. 298. Apld. Burgesa 
Consd. The Eden (1846), 4 
Notes of Cases 460; Reedio v, L. & N. W. Ry., Hobbit 
v. Same (1849), 4 Exch. 244; Mersey Docks Trustecs v. 
Gibbs (1866), L. R. 1H. L. 93. Apld. Jones v. Liverpool 
Corpn. (1885), 14 Q. B. D. 890; ‘he Niobe (1888), 13 
P. D. 65. Apprvd, 


v. Gray (1845), 


Mills v. Armstrong, The Bernina 
Distd. Donovan v. Laing, Wharton 


(1888), 13 App. : , 

& Down Construction Syndicate, [1893] 1 Q. B. 629. 
Consd. Jones v. Scullard, [1898] 2 Q. B. 565. Apld. 
§.S. Devonshire ». Barge Leslic, [1912] A. C. 634. Refd. 


M‘Laughlin v. Pryor (1842), 4 Man. & G. 48; Allon v. 

Q. B. 960; Hich v. Basterfield (1847), 
4 ° LB. 783 ’ Machu Vv. Ll. & 8. WwW. lty. (1848), 2 Exch. 
415; BR. v. Hey (1849), 2 Car. & Kir. 983; Gayford ». 
Nicholls (1854), 2 C. L. R. 1066; Holmes v. Onion (1857), 
20. B. N.S. 7903 Dalyell v. Tyrer (1858), Kh. LB. & E. 
899; Blatkio v. Stembridge (1859), 6 C. B. N. S. 894; 
Tobin v. R. (1864), 16 C. B. N.S. 310; Williams v. Jones 
(1865), 3 H. & C. 602; Omoa Coal & Iron Co. v. Huntley 
1877), 2 C. P. D. 464; River Wear Comrs. v. Adamson 
1877), 2 App. Cas. 743; Dalton v. Angus (1881), 6 App. 
Cas. 740; Spaight ». Todeastle (1881), 6 App. Cas. 217; 
Hughes »v. Percival (1883), 8 App. Cas. 443 ; The Kuropean 
(1885), 10 P. D. 99; The Tasmania (1888), 13 P. D. 110; 
Nhe Quickstcp (1890), 15 P. D. 196; Hardaker v. Idle 
District Council, [1896] 1 Q. B. 335; Dewar v. Tasker 
(1906), 95 L. 'T. 87; Robinson v. Beaconsfield R. C., 
{1911} 2 Ch. 188: Padbury v. Holliday & Greenwood 
(1912), 28 'T. L. It. 4943 Poulson v. Jarvis (1919), 80 
L. J. K. B. 3053 Jefferson v. Derbyshire Farmers, [1021] 
2K. 1. 281. Mentd. Thomas v. Kkhymney ty. (1870), 
L. R. 5 Q. B. 226: White v. Jamcson (1874), L. R.18 Kq. 
$03; Phillips v. Britannia Hygienic Laundry Co., [1923] 
1K. 3. 539; Wford U. D.C. o, Beal, (1925) 1 K. B. 671; 
Parker v. Miller (1926), 42 T. L.. RK. 408. 
967. Act done by express or implied 

authority.|— JONES v. Harr (1698), as reported in 


Holt, K. 1B. 642; 90 1. R. 1255, 

968. --- - —— —---.J-—The gencral rule is 
that a master is not liable for the tortious act of 
his servant, unless that act be done cither by an 
authority, express or implied, given him for that 
purpose by the master (POLLGCK, C.B.).—RokE v. 
BIRKENIEAD, LANCASHIRE & CHESHIRE JUNCTION 
Ry. Co. (1851), 7 Exch. 36; 6 Ry. & Can. Cas. 
795; 21L. J. Bx. 9; 155 19. R. 845. 

Annotations :~—Distd. Goff v. G. N. Ry. (1861), 3 ik. & KE. 672. 
Consd. Bunk of Now South Wales v. Owston (1879), 4 App. 
Cas. 270. Refd. Seymour v. Greenwood (1861), 6 H. & N. 
349; Allen » L. & S. W. Ry. (1870), 19 W. lt. 127; 
Moore v. Met. Ly. (1872), 42 L J. Q. B, 23. 

969. Distinguished from liability in contract.] 
The act of the servant will not bind the master in 
actions of tort to the same extent as in actions in 
contracts.— HARDING v. GREENING (1817), Holt, 
nA P. 531, N. P.; subsequent proceedingr, 8 Taunt. 


970. Distinguished from criminal liability.|— 
In a civil case masters are responsible for the acts 
of their servants, but I am not aware that in a 
criminal case that can be done (MARTIN, B.).— 
h. vw. BARRY (1865), 4 F. & F. 389. 

971. Liability to the public.|—-Where servants 
are engaged in different. departinents of duty, an 
injury committed by one servant upon the other 
by carelessness or negligence will render the master 
liable in the same manner as if the injured servant 
were a stranger. There may be a nicety & 
difficulty sometimes in deciding whether common 
employment cxists, but in general, by keeping 
in view what the servant must have known or 
expected to have been involved in the service 
which he undertakes, that difficulty may be got 
over. 

For complaints by the public, the master is 
responsible. Thus, if a servant drives his master’s 
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carriage over a bystander; or if a gamekeeper, 
employed to kill game, fires at a hare so as to shoot 
a bystander; or if a workman, employed in build- 
ing, negligently drops a stone from the scaffold, 
& so hurts a bystander; in all these cases the 
bystander is entitled to claim reparation from the 
master, because the master is bound to guarantee 
the public against all damage arising from the 
wrongful or careless acts of himself or of his 
servants. 

Where an injury is occasioned to any one by 
the negligence of another, if the person injured 
seeks to charge with its consequences any person 
other than him who actually caused the damage, 
it lies on the person injured to show that the 
circumstances were such as 10 make some other 
person responsible. In general it is sufficient for 
this purpose to show that the person whose 
neglect caused his injury was at the time when it 
Was occasioned acting not on his own account, 
but in the course of his employment as a servant 
in the business of a master. ... In such a case 
the maxim respondeat superior prevails & the 
master is responsible (LORD CRANWORTH).— 
BAarTONsSuILL CoaL Co. v. Rep (1858), 3 Macq. 
266; 31L. T. O. 8S. 255; 225. RP. 560; 4Jur.N.S8. 
767; sub nom. BARTONSHILL COAL Co. v. CLARK, 6 
W. XK. 664, H. L. 


Annotations Auld. Tebbutt v. Bristol & Exeter Ry. (1870), 
L. R. 6 Q. B. 73. Retd. Bartonshill Coal Co. v. McGuiro 
(1858), 3 Macq. 300; Senior v. Ward (1859), 1 HK. & E. 
385 ; Ashworth v. Stanwix (1861), 3 E. & HK. 701; Mellors 
v. Shaw (1861), 1 B. & S. 437; Searle v. Lindsay (1861), 
11 C. BK. N.S. 429; Clarke v. Holmes (1862), 7 H. & N. 
937; Holmes v. Clarke (1862), 31 L. J. kx. 356; Waller 
vw. S. Kk. Ry. (1863), 2 H. & C. 102; Morgan v. Vale of 
Neath Ky. (1864), 4 B. & 8S. 570; Brown v. Accrington 
Cotton Co. (1865), 3 H. & C. 511; Wilson v. Merry (1868), 
L. lh. 1 Se. & Div. 326; Francis v. Cockerell (1870), 10 
B. & 8. 950; Allen v1. New Gas Co. (1876), 1 Kx. D. 251 5 
Wright v. L. & N. W. Ry. (1876), 1 Q. B. D. 252; Thomas 
v. Quartermaine (1887), 56 L. J. Q. B. 340; Butler v. 
Birnbaum (1891), 7 T. L. R. 287; Johnson v. Lindsay, 
[1891] A. C. 3713; Smith v. Bakor, (1891) A. C. 325; 
Hedley v. Pinkney S.S. Co., [1892] 1 Q. B. 58; The 
Petrol, [1893] P. 320; Burr v. Theatre Royal, Drury 
Lane, [1907] 1 K. B. 544; Cribb v. Kynoch, [1907] 2 
K. B. 548; Young »v. Hoffmann Manufacturing Co., 
[1907] 2 K. B. 646; Coldrick v. Partridge, Jones tttsy 
26 'T. L. R. 164; Jones v. Canadian Pucific Ry. (1913), 
$3 L. J. P. C. 13; Canadian Pacific Ry. v. Kréchette, 
[1915] A. C. 871; Cole v. De Trafford (No. 2), [1918] 2 
K. B. 623; Baker v. James, [1921] 2 K. B. 674. 


972. ———.]—(1) A master is liable for any in- 
jury or damage done to the public through the 
negligence or unskilfulness of servants acting in 
the master’s employ. The reason is, that every 
act done by the servant in the course of his duty 
is regarded as done by his master’s orders, & 
consequently is the same as if it were the master’s 
own act, according to the maxim, qui facit per 
alium facit per se. 

2) Although a servant may be taken to have 
engaged to encounter all risks which are incident 
to the service which he undertakes, yet he cannot 
be expected to anticipate those which may 
happen to him on occasions foreign to his employ- 
ment (LORD CHELMSFORD, C.).—BARTONSHILL 
Coat Co. v. McGuIRE (1858), 3 Macq. 300; 3] 
L. T. O. S. 258; 4 Jur. N. S. 772; sub nom. 
ae CoAL Co. v. STEWART, 6 W. R. 697, 
Annotations :-—As to (1) Consd. Smith v. Baker, [1891] A. C. 


325. Refd. Brown v. Accr n Co-operative Cotton 
Spinning & Manufacturing Co. (1865), 13 L. T. 94; Abbott 
. Isham (1921), 124 L. T. 734. As to (2) Consd. Waller 


wv. S. BE. Ry. (1863), 2 H. & C. 102; 

Neath Ry. (1864), 5 B. & S. 570. ld. Coldrick v. Part- 
ridge, Jones, [1910] A. C. 77. Refd. The Petrel, [1893] 
P. 320. Generally, RBafd. Cribb v. Kynock (1907), 76 
L. J. K. B. 948. 


Liability of corporation.|—-See CORPORATIONS, 
Vol. XITI., pp. 398 et seq. 


Morgan v. Vale of 


PaRT LX.—LiaBpitiry or Master Tro TuHtrp PERSONS. 


SUB-SECT. 2.—LIABILITY OF PARTICULAR 
CLASSES OF MASTERS. 
A. Bankers. 


See Bankers, Vol. III., pp. 160, 161, 163, 166, 
Nos. 235, 238-240, 250-254, 261. 


B. Carriers. 

Loss by act of servant.]— See CARRIERS, Vol. 
VIII., pp. 10-12, 41, 42, 53, Nos. 42-47, 244-249, 
352-355. 

———_Loss or damage to luggage.|—See Car- 
RIERS, Vol. VIII., pp. 119 et seq. 

Damage or injury to passengers.|—See CaR- 
RiERS, Vol. VIII., pp. 72, 75, 80-84, 91-93, 105, 
106, 113-117, Nos. 483-487, 507-512, 554-583, 
618-630, 698-702, 764-770. 


C. Companies und Corporations. 

Companies—For acts of officers & agents.]---- 
See COMPANIES, Vols. IX. & X., pp. 251-256, 289, 
531, 537, 538, 541, 542, 545, 1176, Nos. 1566-1589, 
1793, 1794, 3507, 3539, 3540, 3567-3575, 3601- 
3603, 8345. 

Corporations—For acts of servants.]-—-Sce Cor- 

. PORATIONS, Vol. XITI., pp. 286, 287, 403-406, 427, 

Nos. 179-181, 1252-1277, 1505. 

Gas-work undertakers.|— See Gas, Vol. XXV., 
p. 482, Nos. 73-80. 


D. Highway Authorities. 


See HiGuways, Vol. XXVI., pp. 408, 409, 
Nos. 1292-1299. 


E. Innkeepers and Lodging House Keepers. 
Liability of innkeepers.|—-Sce INNS & INN- 
KEEPERS, Vol. XX1X., pp. 12, 15, Nos. 149, 188. 
Liability of lodging house keepers.|— See LAND- 
ae & TENANT, Vol. XXX., p. 518, Nos. 1728, 


I’. Proprictors of Hackney Carriages. 
Sce Sub-sect. 13, B. (a), post. 


G. Liailway Companies. 

973. General rule.]— Railway cos. are liable 
for damage caused by a want of care on the part 
of their servants. Where, in starting a train from 
a station, the engine driver blew off steam at a 
level crossing, &, in consequence of the noise so 
causcd, a pair of horses which were standing on the 
public road close by, & waiting to cross the line, 
became unmanageable, & ran against a wall :— 
Held: there was want of care on the part of the 
servant, & the co. was liable for the damage thus 
occasioned to the horses & carriage.— MANCHESTER 
Soutuy Junction & ALTRINCHAM Ry. Co. t. 
FULLARTON (1863), 14 0. B. N. S. 54; 2 New Rep. 
18 ; 11 W. R. 754; 143 10. BR. 364. 

See, further, RAILWAYS. 

Liability as carriers.]|—See Carriers, Vol. VIII., 
pp. 5 et seq. 


H. Ship Owners. 
Sce SHIPPING. 


LI. Other Classes. 
Landlord—For acts of balliff.|—See DisTRxEss, 


Vol. XVIIL, pp. 330, 332, 333, Nos. 632, 663 
et seq. 








eet eee 8, SUB-SECT. 4.—A. 

- Master liable. 

not liable for the comme nett - 

the masters intent ttt Lan oe 
rest, an ac 

outside the scope of the scrvant’s 


employment & wsathority, & is one 
which the master himself could not 
legally do.—CoLL vt. 
Co. (1898), 25 A. R. 55.—CAN. 

981 ii. ———.]—The doctrine of the 
liability of a master for his servant's 
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Education authority.|—See IpucaATION, Vol. 
XIX., pp. 556, 557, 563, Nos. 17-24, 50-52. 

Sheriffs &  bailiffs.|— See Ex®rouTion, Vol. 
XXI., pp. 545-547, Nos. 1205-1225. 

Guardians —For acts of reliaving officers, etc.|— 
See Poor Law. 

Solicitors.|—See SOLICITORS. 

Trade unions.|—See TraDE & TRADE UNIONS. 


SUB-SECT. 3.—EXPRESS AUTHORITY. 

974. Master liable.|—The condition of an obliga 
tion was that whereas M. had sold certain lands tuo 
pltf., if pltf. peaccably & quietly enjoyed the lands 
against M., etc. A servant of M. had entered, & 
cut down five clms, & that in the presence of M., 
his master, & by his commandment :—Held: the 
condition was broken, & the master was the 
principal trespasser.—SHAMAN & BROWNING’S 
Cas (1588), 4 Leon. 123; 74 1. KR. 771. 

Se :—Refd Luson v. Sandford (1690), 3 Mod. Rep. 


975. ——.]—The taking of cattle by a bailiff 
for his master & at his command is a taking by 
the master.—HYNDE v. WAINMAN (1610), 1 
Brownl. 176; 123 KB. RR. 739. 


976. —-—.]—Snarrop v. LONDON & NoxtTa 
WESTERN Ny. Co., No. 1070, post. 
977. Act naturally resulting in tort.] — An 


action lics against one who sends his coachman 

to break in horses in Juincoln’s Inn Fields, & 

thereby causes damage to pltf., though the coach- 

man was guilty of no negligence.—MICHELL v, 

ALLESTRY (1676), 3 Keb. 650; 2 Lev. 172; 84 

BH. R. 932; sub nom. MITCHIL v. ALESTRER, 1 

Vent. 295. 

.4nnotations :---Consd. Perkins v. Sinith (1752), Say. 40. 
Expld. Bush ». Steinman (1799), 1 Bos. & P. 404. Distd. 
Manzoni v. Douglas (1880), 6 Q. B.D. 145. Refd. Scott 
v. Shepherd (1773), 2 Wm. BL 892; McManus v. Crickett 
(1800), 1 Idast, 106; Leame v. Bray (1803), 3 Kast, 595 ; 
Whitamore v. Waterhouse (1830), 4 C. & Ll’. 383; Lyons 
v, Murtin (1838), 3 Nev. & P. K. B. 509. Mantd. Pigwrot 
v. Mastern Counties ly. (1846), 3 C. B. 229; Hammack 
v. White (1862), 31 L. J.C. P. 120. 

978. ———.]—-GRrEGoRY v. Piper, No. 1155, post. 

979. .|-—-An action of trespass will not lie 
against a master for an unlawful act done by his 
servants, unless he has directed the doing of such 
unlawful act, or unless he has ordered some other 
thing to be done from which the act complained 
of followed as a physical consequence. — 

If it had been proved that deft. said to his 
men: ‘ Raise a weight of 20 tons on this crane, 
but do not break it,” he would have been liable 
in trespass if it had broken (Roure, 13.).—GoRrdon 
v. Rout (1849), 4 Exch. 365; 7 Dow. & L. 87; 18 
L. J. Ex. 4382; 131. 7.0.8. 285; 154 1. 1. 1253. 
Annotation -—R2fd. Sharrod v. L. & N. W. Ly. (1849), 4 

ixch. 580. 

980. -. -.]— Suarrop v. LonvoN & NortTuH 
WrsTERN Ry. Co., No. 1070, post. 





Sup-si“Cr. 4.—ACIS WITHIN ScOPE OF AUTHORITY 
AND COURSE OF JEMPLOYMENT. 
A. General Rule. 


981. Master liable.|--- A master is rcsponsible 
for all acts done by his servant in the course of 
his employment, though without particular 
directions. —TURBERVILL v. STAMP (1697), Carth. 


— a ee tana nt tc A AS 


negligence applies in the cause of the 
implied relationship of master & ser- 
vant somotimes existing between 
parent & child, but as in the case of 
master & servant so in that of parent 
& child there is no liability if at the 


TORONTO ty. 
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Sect. 3.—In tort: Sub-sect. 4, A.] 


425; 1 Com. 32; Comb. 459; Holt, K. B. 
1 Ld. Raym. 264; 12 Mod. Rep. 152; 1 Salk. 1 
Skin. 681; 91 EB. R. 1072. 

Annotations :-—Distd. McManus v. Crickett (1800), 1 East. 
106. Consd. ablerbury li. (1843), 4 State Tr. N. 5- 
767. Apld. Patten v. Rea (1857), 2 C. K. N. S._ 606. 
Expld. Williams v. Jones (1865), 13 L. 7. 300. Refd. 
Huzzey v. Field (1835), 2 Cr. M. & Th. 432; Lyons v. 
Martin (1838), 1 Will. Woll. & H. 500; Filliter », Phiypard 
(1847), 11 Q. B. 347 ; Limpus v. London General Omnibus 
Co. (1862), 1 H. & C. 526; QR. v. Stephens (1866), 7 B. & 8. 
710; 1873), 29 L. T. 329; Lloyd »v. 
Grace, Smith, (1911) 2 K. 13. 489. Mentd. Brucker r. 
Fromont (1796), 6 Term Kep. 659 ; Philpot v. Page (1825), 
6 Dow. & Ry. K. B. 281; Vaughan ». Menlovo (1837), 
3 Bing. N. C. 468; Rose v. Groves (1843), 5 Man. & UG. 
613; Smith v. Kenrick (1849), 7 C. B. 515; Vaughan ». 
Taff Vale Ity. (1860), 2 L. T. 394; Jones v. Fostiniog 
lity. (1868), L. B. 3 Q. B. 733; Crowhurst v. Amersham 

urial Board (1878), 4 Ex. D. 53; Musgrove v. Pandclis, 

(1919] 2K. B. 43. 

982. —--.] — The liability of a master for 
ignorance, neglect, or want of honesty in the 
conduct of his servant, while within the proper 
scope of his employment, is a rule universally 
recognised, & indced essential to the protection 
of mankind in the transaction of their affairs. 
Nevertheless, it does appear to me exceedingly 
difficult, if not: impossible, to define with exactness 
the meaning of the phrase “ within the scope 
of their employment.” The present case, it has 
been contended, affords a clear cxception to the 
genera] rule of the liability of the master for the 
acts of his servant, for in this ceze the injury 
inflicted on another party was the ¢ fect of wilful 
& malicious conduct on the part of the servant 
(Dr. LusHINGTON).—THE DRvuID (184%), 1 Wm. 
Rob. 391; 1 Notes of Cases, 444; 6 Jur. 441; 166 
H.R 619. 


Annotations :—Expld. The Seine (1859), Sw. 411. Consd- 
Tho Tasmania (1888), 13 bP. D. 110. Refd. I'he Bold 
Buccleugh (1850), 3 Wm. Rob. 220; The James Seddon 
(1866), 35 L. J. Adm. 117; The Ripon City, [1897] P. 
226. Mentd. ‘I'he Ida (1860), Lush. 6; Tho Charkieh 
(1873), L. Rh. 4 A. & KE. 59; The Lemington (1874), 342 
L. 'T. 69; The Leon (1881), 6 P. D. 148; The Longford 
(1889), 60 L 'T. 373; Morgan v. Castlegato 8.8. Co., The 


9; 
3 5 


Burns v. Poulson 


& 


eto ig 11893) A. C. 38; The Sylvan Arrow, [1923] | 


lV. 22 


MASTER AND SERVANT. 





983. .| — Carters were employed by a 
contractor by the day to take rubbish from certain 
works to his dump & to tip it there, & were strictly 
forbidden to tip it anywhere else. Some of the 
carters, without the knowledge of the contractor, 
& in contravention of their orders, took the 
rubbish to a picce of unfenced land, the property 
of pitfs., & tipped it there. They did this for 
their own convenience & for a purpose of their 
own. The unfenced land was nearer to the works 
than the dump of the contractor. In an action 
by pltfs. against the contractor for an injunction : 
—Held: the illegal acts complained of were not 
within the sphere of the carters’ employment, & 
consequently the contractor was not liable for 
them.—RAND v. Cralac, [1919] 1 Ch. 13 sub nom. 
RANK (JOSEPH), Lrp. v. Craic, 88 L. J. Ch. 45; 
119 L. T. 751; 35 T. L. R. 8; 63 Sol. Jo. 39, 
CLA. 


Annotation :—Refd. Performing Right Soc. ». 
Booker (Palais De Danse), [1924] 1 K. B. 762 


984. Servant sclected voluntarily.I— Upon 
gencral principle, a man is answerable for the acts 
of his servants, for injuries done by them to others 
within the scope of their employment; & why? 
Because he selects them, & the selection 1s 
voluntary. Lut if a man is compelled to employ 
another, the principle upon which liability depends 
wholly fails (Dr. TUSHINGTON).—THE MARIA 
(1839), 1 Wm. Rob, 95; 166 E. R. 508. 

Annotations :—Consd. The Annapolis, The Johanna Stoll 
(1861), lush. 295. Expld. Beechgrovoe 8.8. Co. v. Akt. 
Vjord of Kristiania, [1916] 1 A. C. 364. Refd. The 
Agricola (1843), 2 Wm. Rob. 10; Martin v. Tempericy 
(1843), 4 Q. HK. 298; he Bilbao (1860), Lush. 1493; The 
Penrith Castle, [1918] P. 142.  Mentd. ‘Ihe Arbutus (1864), 
11 LL. 'T. 208; The Lion (1869), L. R. 2 BP. C. 525. 

985. —— Servant acting for master’s benefit. |— 
Where the owner of a boat which was accustomed 
to ply for hire, & to carry passengers across a 
haven, employed a servant for that purpose, & 
the servant on one occasion received a passenger 
on board, & carricd him across the haven near the 
line of an ancient ferry, & paid the fare over to 
his master :—Held: the servant was acting at 
the time in the course of his master’s service & 


Mitchell & 








Dl eated 











tine the negligent act is committed 


the child is engaged in his own affairs 
& not on the parcnt’s behalf. ---l11Lk 
v' UNGER (1900), 27 A. R. 468. —CAN. 


981 tii. ——-.]}—FIAMMOND v. GRAND 
TRUNK Ry. Co. (1904), 4 O. W. R. 
530; 25 C. L. T. 353; 9 UO. L. R. 64. 

981 iv. —-- ..]--A master is liable for 
an injury caused by the wrongful act 
of his servant within the scope of his 
authority, aldhough the master has 
expressly forbidden the servant to 
do the act from which the injury 
resulted.—EKieabp vw. MCUIVNEY (1904), 
36 N. B. R. 513.—CAN, 

984 v. ~F-FORSYTHE 3 t. CANA- 
MIAN Pacirig Ry. Co. (1905), «4 
O. W. R. 242; 10 O. L. BR. 73.--CAN, 

981 vi. -—~.] —SHEPPARD PUBLISH- 
ING Co. & PRESS PUBLISHING Co, 
(1905), 6 O. W. R. 775; 10 0. L. RR. 
213.-—CAN. 

981 vil——~.]- MALCOLa. MUNICHOT, 
(1906), 16 Man. L. Lt 4113 398. Cc. RR, 


265.— -CAN 


981 viii. -}~Where owing to a 
fog deft. co.’s trams wero not running 
according to the time table, & the 
tram on which pee, Was stopped & 
the conductor told pltf. to change to 
another tram ahead which would also 
take pltf. to her destination, & in 
making the change plitf. fell & was in- 
jured, it must be assumed, in the 
absence of evidence to the contrary, 
that the conductor had authority ts 
use his discretion as to the best means 
of bringing the passengers to their 








destinations.—SCUHNELL «. BRITISH Co- 
LUMUIA ELecrric Ry. Co. (1910), 15 
B.C. RR. 3738.—CAN. 


981 ix. -}-~To mako the master 
liable tor an injury caused by the 
negligence of his servant, the latter 
must have been acting at the time in 
the course of his cmploymeont, & if, 
ut the time when the injury took place, 
he was cngaged, not on his master’s 
business, but on bis own, the relation 
of muster & servant did not then exist, 
& the Inaster is not liable to third 
persons for the manner in which that 
business is performed.— HWALPARIN ¢, 
BULLING (1914), 28 W. lL. 1 : 

» W. R. 37; 280 D. lL. R. 598: 24 
Man. L. R. 235; 508. GC. R. 471.—CAN, 


981 x. .]—The owners of a motor 
boat cngaged in connection with cer- 
tain construction work aro not re- 
sponsible for an accident causing the 
doath of a passenger who is being 
carried gratuitously & at his own 
request, where the een employed 
in connection with the operation of 
the motor boat has no authority from 
the owners to carry passengers, &, 
in giving his assent to deceased be- 
conuing & passonger, was acting outside 
the scope of his employment.— 
DONAT.DSON ©. ACADIA SUGAR REFINING 
Co. (1915), 48 N. 8. R. 451.—CAN, 

981 xi. -}—BYRNE v. LONDON- 
peeey A ada Co., [1902] 2 I. BR, 











— 
s ° 


981 xii. ——-.}—PoOwWRLL»v. M‘'GLYNN 
& BRADLaw, [1902] 2 J. RK. 154.—IR. 


981 xili. ——.}—Dow1ino v. ROBIN- 


SON (1909), 43.1. L. T. 210.— IR. 

$81 xiv. -}—- Except, possibly, in 
cases of fraud, the tortious act of a 
servart cannot be within the scopo of 
any implied authority, unless the act 
of the servant was one which the master 
might legally have done.—M‘NAMAKA 
Vv. BROWN, {1918] 4 I. R. 215.—IR. 

981 xv. -+-Although a master 
may be Jiable for an act of his servant. 
done aguinst his orders, this can only 
be where the act is done in the course 
of the tnaster’s service & for the 
master’s benefit.—HakDIE SHAW vt. 
Sat al (1905), 25 N. Z L. R. 612. 

981 xvi. ——.]— M‘LAREN v. Rak 
(1827), 4 Murr. 384.~—-SCOT. 

981 xvii. ——~.}—By the Scottish law, 
the master is liable for the consequence 
of any act done negligently by the 
servant, within the scope or in the 
discharge of his general or prescribed 
duty.—MACKENZIE v. MACLEOD (1834), 
3L. J.C. P. 79.—SCOT. 

981 xviii. ——-.}—BOWIE’S TRUSTRES 
v. WATSON, [1913] 8S. C. 326.—SCOT. 

981 xix. .}—Whoever appoints a 

erson to any function is answerable 
or the wrongs & neglects which bis 
agent may commit in the exercise of 
the functions to which he is appointed. 
—MKIZE v. MARTENS, [1914] App. D. 
382.—S, AF. 

981 xx. . A master Is liable for 
the torts of his servant committed in 
the course of his employment.— 
MBARA v. LANDREY, (1917] C. P. D. 
599.—S. AF, 
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for his master’s benefit, & the master was answer- 
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304; 48 L. J. P. C. 31; 30 L. T. 180; 38 J. P. 


able for his act, & would have been liable in an | 296; 22 W. R. 473, P. C. 
action on the case for such act, if it had been | Annotations :—Consd. Weir v. Barnctt (1878), 38 L. T. 929 ; 


distinctly proved to have amounted to an invasion 
of the ferry.—Huzzny v. FIELD (1835), 2 Cr. M. & 
R. 432; 1 Gale, 165; & Tyr. 855; 4L. J. Ex. 239; 
150 E. R. 186. 


Annotations :—Expld. Limpus v. London General Omnibus 
Co, (1862), 1 H. & C. 526. Refd. Livyd ». Grace, Smith, 
[191 1] 2K. 3.489. Mentd. Pim v. Curell (1840), 6 M. & W. 
231; Cory v. Yarmouth & Norwich ly. (1844), 3 Hare, 
5933 North & South Shiclds Ferry Co. ». Barker (1848), 
2 Kxch. 136; DBiacketer v. Gillett (1850), 14 L. T. O. S. 
351 5 Matthews v. Peache (1855), 20 J. P. 2443; Newton 
*. Cubilt (1862), 12 C. B. N.S. 32; Hopkins v. G. N. Ry. 
(1877), 2 Q. B. D. 224; A.-G. v. Simpson, [1901] 2 Ch. 
671 : ¢ UWeR U. D.C. 2. Southampton, Isle of Wight & 
Houth of England Royal Mail Steam Packet Co., }1905) 
2 K. B. 287; General Kstates Co. v. Beaver, [1914] 3 
k. B. 918; Hammerton v. Dysart, [1916] 1 A. C. 57. 


986. —_- ——-.]—_Where a servant or agent 
commits a wrong within the scope of his employ- 
ment, & in the interests, or supposed interests, 
of the master or principal, & not for his own private 
& fraudulent purposes, the master or principal 
is liable. On the other hand, if the wrong is com- 
mitted by a servant or agent, not for his master’s 
or principal’s purposes or interests, but to carry 
out the servant's own private ends, the master 
or principal is not liable-—MaLcoLm, BRUNKER & 
Co., LTD. v. WATERHOUSE & Sons (1908), 24 
T. L. R. 854. 

987. -——— No express command or privity 
of master proved.|—The gencral rule is that the 
master is answerable for every such wrong of the 
servant or agent as is committed in the course of 
the service & for the master’s bencfit, though 
no express command or privity of the master 
be proved (WILLEs, J.).—BARWick v. ENGLISH 
JOINT Srock BANK (1867), I. R. 2 Exch. 259; 36 
L. J. Ex. 147; 16 L. T. 461; 15 W. R. 877, 
Ex. Ch. 

Annotations :-—Folld. Mackay v. Commercial Bank of Now 
Brunswick (1874), L. R. 5 P. C. 394. Consd. Bolingbroke 
v. Swindon L. B. (1874), L. NR. 9 C. P. 5753 Weir ». Bell 
(1878), 3 Ex. D. 238; Houldsworth v. City of Glasgow 
Bank (1880), 5 ADb. Cas. 317; British Mutual Bunking 
Co. v. Charnwood Forest Hy. (1887), 18 « LB. YD. 714. 
Expld. Thorne v. Heard, [1894] 1 Ch. 599. onsd. White- 
church 0. Cavanagh, [1902] A.C.117 ; Hambrov. Burnand, 
11903] 2 K. B. 399. Expld. Hamlyn v. Houston, [1903] 
1 K. B. 81. Apld. Giblan v. National. Amalgamated 
Labourers Union of Great Britain & Ireland, [1903] 
2K, B. 600; Ruben v. Great Kingall Consolidated, 11906) 
A. C. 439. Conad. Maleolm, Brunker v. Watcrhouso 
(1908), 247. GL. R. 854. Distd. Wake v. Dyer (1911), 104 
L. T. 448. Consd. Lloyd v. Grace, Smith, [1912] A. C. 
716. Refd. The Thotis 1869), L. R. 2 A. & K. 365; 
Kdwards v. 1. & N. W. Ry. (1870), L. R. 6 G. P. 445: 
Swire +. Francis (1877), 3 App. Cas. 106; Baldry »v. 
Bates idee 1 T. L. R. 311; Spooner v. Browning, Todd 
& Whish (1897), 77 L. T. 685; Ormerod r. Rochdale 
Corpn, (1898), 62 J. 1, 153 ; Talf Vulo Ry. v. Amalgamated 
po. of Ry. Servants, 11901) A. C. 426; Pearson v. Dublin 
' ae 11907] A. C. 351; Burdett v. Horne (1911), 27 
in 4 it. 402, Janvier v. Sweency, [1919] 2 K. B. 316. 
ventd. Swift ». Jowsbury (1874), L. R. 9 Q. B. 301; 
aoe v. Reuter’s Telegram Co, (1877), 41 J. I. 167; 
ve Collie, Ex p. Adamson (1878), 8 Ch. D. 807 ; Chapleo 
Muck Benefit Bldg. Soc. (1881), 6 Q. B. D. 696; 
ne cns v. Miller (1882), 31 W. IR. 559: Marsh v. Joseph 
( Me 66 L. J. Ch. 128; Dunlop Pneumatic Tyre Co. 
ma er Talbot, Shrewsbury & Talbot & Weigel, Clipper 
Talos ic Tyre Co. ». Maison Talbot, Shrewsbury & 

ot & Abe oar than Aare ‘oe wer x erie faae 
~C. > Kettlewell v. Refuge 
rect (1908] 1 K. B. 545; Watkins v. Naval Colliery Co. 

Totes tha Evers een oor v. Rio Grande Rubber 

191K BML 93; Pratt v. British Medical Assocn., 

988. wee eee 








for -|—A master is answerable 

e every such wrong of his servant or agent as is 

ae in the course of the service & for the 
aster's benefit, though no express command or 

hed of the master be proved; & there is no 

. inction between the case of fraud & the case 

Ba any other wrong.—MACKAY v, COMMERCIAL 
NK OF New BRUNSWICK (1874), L. R. 5 P.O. 
J.—VOL. XXXIy, 


Houldsworth v. City of Glasgow Bank (1880), 5 App. Cas. 
317. Expld. Chapleo v. Brunswick Boneflt Bldg. Soc. 
(1881), 6 Q. B. D. 696. Consd. British Mutual Banking 
Co. v. Charnwood Forest Hy. (1887), 18 Q. B. D. T14;3 

Hambro v. Burnand, [1903] 2 K. B. 399; Lloyd v. Grace, 

Smith, (1912] A. C. 716. Refd. Bolingbroke +. Swindon 

L. B. (1874), . R09 C.P.575 3 Hogarth o. Wheriey (1875), 

32 L. T. 800; Swire v. Francis (1877), 3 App. Cas. 106 ; 

Bank of New South Wales v. Owston (1879), 4 App. Cas. 

270; Ludgater v. Love (1881), 44 L. 'T. 694; Spooner v. 

Browning, ‘Todd & Whish (1897), 77 LL. ‘I. 685; Citizens’ 

Life Assce. Co. v. Brown, [1904] A. C. 4233; Kettlewell 

v. Refugo Assce. Co. (1907), 24 T. 1. I. 216. Mentd. 

Mullens v. Miller (1882), 31 W. HR. 559; Re Mutual Aid 

Permanent Benefit Blug. Soc., We p. James (1883), 49 

L. 7.530; Hirst o. West Riding Union Banking Co. (1901), 

70 L. J. K. B. 828. 

989. ~—~--- Though contrary to instruc- 
tions.|— The driver of an omnibus belonging to 
defts., in order to prevent a rival omnibus passing 
him, drew his omnibus across the road, & striking 
against the horses of the rival omnibus, caused it 
to be upset :—Held: deft. was responsible for the 
act of his servant in so doing, notwithstanding the 
driver purposely drew across the road with a 
view of obstructing the other omnibus —& defts. 
in printed instructions required their drivers not 
to interfere with other omnibuses if he considered 
that what he was dving was to the interest of his 
employers.—Limpus v. LONDON GENERAL OMNIBUS 
Co. (1862), 1 Li. & C. 526; 32 L. J. Ex. 34; 7 
L. T. 641; 27 J. DP. 147; 11 W. BR. 149; 158 
K. R. 993 ; sub nom. GENERAL OMNIBUS Co., rp. 
v. Limpys, 9 Jur. N. S. 333, Ex. Ch.3 previous 
proceedings, sub nom. Limpus v. LONDON GENERAL 
OmNIBus Co. (1861), 2 I. & F. 640, N. P. 
Annotations :—Consd. Poulton ». lL. & &. W. Ry. (1867), 

I. R. 2 Q. B. 534; Wigan Borough Case (1869), 1 O'M. & 

H. 188. Distd. Vickery v. G. Kk. Ry. (1898), 79 L. T. 121. 

Apld. Giblan v. National Amalgamated Labourers’ Union 

of Great Britain & Ireland, [1903] 2 K. B. 600. Consd. 

Boyle v. Smith (1905), 94 L. ‘Tl. 20. Distd. Harris +. 

Fiat Motors (1906), 22 T. I. It. 556. Consd. Rand v. 

Craig, [1919] 1 Ch. 1; Performing Right Soc. v. Mitchell 

& Booker (Palais De Danse), [19%4] 1 K. 3B. 762. Refd. 

Splents v. Lefevre (1864), 11 L. 2114; Tobin v, KR. (1864), 

16C. BL N.S. 3103; Williams v. Jones (1865), 3 H. & C. 

2563; Grill v. General Iron Screw Collicr Co. (1866), 12 

Jur. N. S. 7273; Burns v. Poulsom (1873), L. R. 8 C. BP. 

6633; British Mutual Banking Co. v. Charnwood Forost 

Ity. (1887), 18 Q. B.D. 714; Harding v. Barker (1888), 

563 J.P. 308; Flood v. Jackson, [1895] 2 Y. I. 213 White- 

church v. Cavanagh, [1902] A. C. 117; Ruben v. Great 

Fingall Consolidated, (1906) A. C. 439 ; Malcolm, Brunker 

v. Waterhouse (1908), 24 I. lL. Wt. 8545 Smith v. Martin 

& Kingston-upon-Hull Corpn., [1911] 2 K. 8B. 775; Lloyd 

v. Grace, Smith, (1912) A. ©. 716; Janvier v. Sweeney 

(1919), 35 TT. La. RR. 2263 Suances v. L. & S. W. Ry. (1919), 

$8 L. J. K. B. 524. Mentd. Submarine Telegraph Co. ». 

Dickson (1864), 33 L. J. CG. P. 1395; Ward v. General 

Omnibus Co. (1873), 42 L. J. C. P. 2653; Brown v. Foot 

(1892), 66 L. T. 649; Dyer v. Munday, [1895] 1 Q. B. 

ies ; Anglo American Oil Co. v. Manning, [1908] 1 K. B. 

536. 


990. -|— Grierson, OLDHAM & 
Co., Lrp. v. BIRMINGHAM LforeL & NESTAURANT 
Co., Lrp., No. 1062, post. 

991. —_—- -——- —-— Benefit resulting to master 
immaterial.]—A principal must be liable for the 
fraud of his agent committed in the course of his 
agent’s employment & not beyond the scope of his 
agency, whether the fraud be committed for the 

rincipal’s bencfit or not (LORD MACNAGHTEN).— 

LOYD v. GRACE, SMITH & Co., [1912] A. C. 716; 
81L. J. K. B. 1140; 107 L. T. 531; 28 T. L. R. 
547; 56 Sol. Jo. 723, H. L.; revag., [1911] 2 K. B. 
489, C. A. 


Annotations :—Distd. Radley v. L. C. C. (1913), 109 L. T. 
162. Consd. ltand v. Craig, 11919) 1 Ch. 1. Id. 
Mintz v. Silverton (1920), 36 ‘I’. L. RK. 399 ; Underwood v. 
Bank of Liverpool & Martins, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775. Betd. Mair v. Rio Grande Rubber 
Estates, Wend A. C. 853; Armstrong v. Jackson, [1917] 
2K 822; Janvicr v. Sweeney (1919), 35 T. L. Ke 226 





—————— 








Percy v. Glasgow Corpn., [1922] 2 A. C. 290. 
K 
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Sect. 3.—In tort: Sub-sect. 4, A., B.,C.,D.& E.; 
sub-sect. 5.] 


Smith ov. Martin & Kingston-upon-Hull Corpn., [1911] 
ae aes Pratt v. British Mcdical Assven., [1919] 





992. ——— Acts done in protection of master’s 

Soil gge G v. Parr (JOHN) & Sons, No. 
» ante. 

» Liability of corporation.|—See CoRPORATIONS, 


Vol. XIII., pp. 403, 404, Nos. 1253-1256. 
Liability of company.]-—See CoMPANIES, Vol. 
IX., pp. 624 et seq. 


B. Meaning of Scope of Authority and Course 
of Employment. 

993. Not capable of precise definition.]— Tu 
Druin, No. 982, ante. 

994. Servant doing what master employed him 
to do.|— StorEyY v. ASHTON, No. 1093, post. 

995. —-—.| ---— GILLSON v. LONDON & INDIA 
ia i JOINT COMMITTEE (1892), 8 T. L. R. 702, 


996. Equivalent terms—Extending master’s lia- 
bility— Beyond actual authority given.!-— Deft. 
employed a person to manage a branch of his 
business, which was the sale of furniture on the 
hire-purchase system. The manager sold a piece 
of furniture to a person who was lodging in pltf.’s 
house, & on one of the instalments being in arrear, 
went to the house & removed the furniture. 
While so doing he assaulted pltf. ‘or the assault 
he was summoned, convicted & fined, & he paid 
the fine. In an action against deft. in respect of 
the assault the jury found that the manager com- 
mitted the assault in the course of his employment : 
—IHeld: the mere fact that the assault was a 
criminal offence, & not only a tortious act. & 
the release of the servant, under Offences against 
the Person Act, 1861 (c. 100), s. 45, from civil 
procecdings for the assault, did not release deft. 
from liability. 

If the expression scope of authority means 
authority, the case would be different; but it 
seems to me that: it has exactly the same meaning 
as the expression course of employment, & the act 
complained of must be done in the course of the 
employment of the person doing it. though it 
may be beyond any authority actually given to 
him (Riepy, L.J.)—DYER v. MUNDAY, [1895] 1 
Q. B. 742; 64 L. J. Q. B. 448; 72 L. Ty. 448; 
59 J. P. 276; 43 W. R. 440; 11 T. L. R. 282; 14 
R. 306, C, A. 

Annotations :— Consd. Radley vr. L. C. C. (1913), 109 L. 7. 


162; Jeferles & Alkey v. Derbyshire Farmers (1920), 
ae ‘ It. $25. Mentd. Hanidyn v. Houston (1902), 87 
~ 2 JU. 


C. Question for Jury. 
997. General rule.}-— WOOLLEY v. CURLING 
(circa 1873), cited in L. R. 8 C. P. at p. 565, 
Aneodiun :—Relfd. urns v. Poulsom (1873), L. R. 8 C. PB. 


998. ~——.]—GOODMAN v. KENNELL, No. 1124, 
post. 

999. —---.]|-—By the law of Scotland, the 
tenant is liable to his landlord, if premises are 
burnt down by negligence or misconduct of the 
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993i. Not capable of precise defini- 
tion.}—-The expression ‘“seope of 
authority ” in its relevant sense may 
be wider than the limits of the “ autho- 
rity ” itself.—BuLGE v. BRowN, [1919] 


the delivery. 


the t 


9941. Servant doing what master 
employed him to do.}-—-A tradesman’s 
teamater, sent out to de.iver parcels, 


went to his supper before completin 
Ho afterwards starte 
to finish his work, & in doing so ran 
over & injured a child :—J7eld: from 
the moment he had started to complete 
1usincss in which he had 
V. L. R. 264.—AuS. cneaged he was in his mastcor’s employ 
Just as if he had returned to his master's 
store & mado a fresh start.— MERRITT 
v. GRENBTAL (1895), 25 S. C. R. 150. 


MASTER AND SERVANT. 


tenant’s servant, in the ordinary scope of employ- 

ment. Deft.’s servant burnt down a house demised 

to deft. in Scotland, by lighting furze & straw with 

a view to cleanse a chimney which smoked, 

although she had been cautioned against the 

danger of such a proceeding. In an _ action 
brought against deft. by his landlord for this 
injury :—eld: it was properly left to the jury 
to say, whether the servant was acting within the 
general scope of her duty; & the jury having 
found for deft., the ct. refused to grant a new trial. 

—McKrenziE v. McLeop (1834), 10 Bing. 385; 

4 Moo. & S. 249; 3L. J.C. P. 79; 181 B. R. 953. 

Annotations :-—Distd. Bayley v. M. S. & L. Ry. (1873), 
L. RW. 8 C. P. 148. Refd. Williams v. Jones (1865), 3 
HW.&C. 256. Mentd. Re Skingley (1851), 3 Mac. & GU. 221. 
1000. —-—.]—Deft., a contractor under a dis- 

trict board, was engaged in constructing a sewer, 

& employed men with horses & carts. The men 

so employed were al'owed an hour for dinner, 

but were not permitted to go home to dine or to 
leave their horses & carts. One of the men went 
home about a quarter of a mile out of the direct 
line of his work to his dinner, & left his horse 
unattended in the street before his door. The 
horse ran away & damaged certain railings belong- 
ing to pltf.:—Held: it was properly left to the 
jury to say whether the driver was acting within 
the scope of his employment, & they were justified 
in finding that he was.—WHATMAN v. PEARSON 

(1868), L. R. 3 C. P. 4223 sub nom. WHITMAN vt. 

Pearson, 37 L. J. C. P. 156; 18 L. T. 2903; 16 

W. R. 649. 

Annotations ;:—Consd. Burns v. Poulsom (1873), Le R. 8 
C. P. 563. Refd. Sanderson v. Collins (1904), 73. L. J. 
K. B. 358; Rand wv. Craig, [1919] 1 Ch. 1. entd. 
Kdwards ¢. St. Mary, Islington, Vestry (1889), 22 Q. B.D. 
338; Bradley «. Wallaces, [1913] 3 K. B. 6293; Myers r. 
Bradford Corpn. (1913), 110 L. TY. 254. 

1001. —-—.|—One, W., being employed to cart 
certain iron to a wharf, & deft., a stevedore, to 
ship it on board a ship alongside, deft.’s foreman, 
who was acting for him, being dissatisfied with the 
uncarting of the iron by W.’s carters, got into the 
cart, threw out some iron, & in so doing injured 
pltf. Two of pltf.’s witnesses said it was the duty 
of W.’s carters to put the iron on the ground, & 
of the stevedore then to take it, & this was the 
only evidence as to the duty of deft. & his servants : 
—Held: it was a question for the jury whether, 
in the particular case, the foreman was acting 
within the scope of his employmcnt.—BUuURNS v. 
PouLsom (1873), L. R. 8 C, P. 563; 42 L. J.C. P. 
302; 29 L. T. 329; 373. P.776; 22 W. R. 20. 

1002. ——--.|—The owner of a dog known by 
him to be savage entrusted it to the care of a 
servant, who incited it to attack pltf., & there- 
upon the dog bit pltf., who brought an action 
ayainst the owner in the county ct. for damages. 
The county ct. judge having nonsuited pltf. :— 
Held: the action must go down for new trial on 
the ground that the question whether the servant 
was acting within the scope of his employment 
ought to have been left to the jury.—BAKER v. 
SNELL, [1908] 2 K. B. 825; 77 L. J. K. B, 1090; 
99 L. T. 753; 24 T. L. KR. 8113 62 Sol. Jo. 681 ; 
21 Cox, C. C. 716, C. A. 

Annotations :—Mentd. Lowory v. Walker (1909), 78 L. J. 
K. B. $74; Clinton v. Lyons, [1912] 3 K. 13. 198. 

PART IX. SECT 3, SUB-SECT. 4.—C. 
997 i. General rule.}—Wakpb v. ROY 

W. SANDFORD, LTD. (1919), 19 N.S. 

ue 172; 36 N.S. W. W. N..71. 
997 ii. ———.}—Tho question whether 

the act of a servant is done in the 

course of his employment is for the 

jury.—BERNSTKIN v Lyncn (1913), 

28 0. L. RK, 435; 4 0. W. N. 1005. 

—CAN. 


eon 


Part [X.—LiABiLiry oF MAsTeR to Turrp PERSONS. 


1003. ——.]—Applt. hailed a tramcar belonging 
to resps., but it did not stop & he ran after it & 
ultimately caught it & complained to the conductor 
with regard to the car not having stopped. The 
conductor then asked applt. for the fare, & as 
applt. was putting his hand in his pocket to get 
the money the conductor ejected him from the 
car. In an action by applt. against resps. for 
assault, the judge held that there was no case to 
go to the jury, & this decision was affirmed by 
the Ct. of Appeal :—Held : there was evidence that 
the conductor thought he was acting within the 
scope of his authority, & the case ought to have been 
left to the jury.—Hurcuins v. LONDON COUNTY 
Counciz (1915), 85 L. J. K. B. 1177; 114 L. T. 
377; 80 J. P. 193; 32 T. L. R. 179; 60 Sol. Jo. 
156; 14L. G. R. 313, H. L. 
cr aa :-—Refd. Whittaker rv. L. C. C., [1915] 2 K. B. 


D. Effect of Knowledge of Servant. 

See, generally, AGENCY, Vol. I., pp. 610 e€ seq. 

1004. Whether binding on master—Railway 
company—tTraveller with pass made out in 
another’s name.|—In an action against a railway 
co., the declaration stated that pltf. was lawfully 
in a carriage on a public highway, & then alleged 
an injury sustained through the negligence of deft.’s 
servants. Defts. pleaded that pltf. was unlaw- 
fully, & not lawfully, in the carriage as alleged. 
‘he evidence was, that pltf. was travelling on 
defts.’ railway with a pass ticket made out in the 
name of a person other than pltf., & which con- 
tained on the face of it a memorandum stating that 
it was not transferable, & that other person using 
it would be liable to some penalties, or be liable 
to pay the fare; but which of these liabilitics it 
specified was not distinctly proved :—Held: the 
pass ticket was not so clear as to render other 
circumstances immaterial, & therefore that evi- 
dence to show that other persons had often 
travelled with similar tickets not bearing the names 
of those who used them, & that some of those 
persons were personally known to some of the 
officers or servants of defts., & that in the present 
instance one of defts.’ servants saw & cxamined 
pitf.’s pass, & then put him into the carriage, 
although there was no proof that pltf. himself was 
known to the person who placed him in the carriage, 
might be left for the consideration of the jury as 
sonie evidence that pltf. was lawfully in the carriage 
on the highway as alleged.—GREAT NORTHERN 
Ry. Co. v. Harrison (1854), 10 Exch. 376; 2 
C. L. R. 1136; 23 L. J. Ex. 308; 23 L. T. 0.8. 
247; 18 Jur. 792; 2 W. R. 626; 156 KB. R. 489, 
bie Ch. 

nnotations :—Refd. Alton v. : ; 5)s ‘ 

yee x Grand Trunk Ity. raeered Pg teen hirst 

rire 361. Mentd. Sutton v. G. W. Ry. (1865), 3 H. & C. 


1005. Child playing on railway.]— 
A railway co. kept a turntable unlocked (& there- 
fore cantons for children) on their land close 
to @ public road. The co.’s servants knew that 
children were in the habit of trespassing & play- 
ing with the turntable, to which they obtained 
saat access through a well worn gap in a fence 
Which the railway co. were bound by statute to 
a Fr heel A child between four & five years old 
P ‘ying with other children on the turntable having 
; €cn seriously injured :—J/eld : there was evidence 
the & Jury of actionable negligence on the part of 

© ry. cO.—COOKE v. MIDLAND GREAT WESTERN 
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Ry. oF IRELAND, [1909] A. C. 229; 78 L. 35. P.C. 
76; 100 L. T. 626; 25 T. L. R. 3753; 53 Sol. Jo. 
819, H. L. 

Annotations :—Distd. Schofield v. Bolton Corpn. (1909), 26 
T. L. R. 230; Jenkins v. G. W. Rye, [1912] 1 K. B. 625; 
Hardy v. C. L. Ry., (1920) 3 K. B.'459. Refd. Latham 
v. Johnson, (1913] 1 K. B. 398; Crane v. South Surburban 
Gas Co., [1916] 1 K. B. 33; Glasgow Co 
{1922} 1 A. ©. 44. Mentd. Lowery »v. 
1 kK. B. 173; Barker v. Herbort, [1911] 2 K. B. 633; 

Clinton v. Lyons, [1912] 3 K. B. 198; Rickards v. Lothian, 

{1913] A. C. 263; Wheeler v. Morris (1915), 113 L. 'T. 644 ; 

poreey Docks & Harbour Board v. cter, [1923] A. C. 


1006. ——.]—An infant two & a 
half years old, whose parents lived in a house close 
to defts.’ line, went on the main line of the railway 
& wasinjured. The jury found that the child got 
on the line through a fence separating the railway 
from a high road ; that some of the railway servants 
knew that children were in the habit of playing 
on a pile of sleepers inside the fence, but did not 
know they were in the habit of getting on the main 
line; that the fence was not reasonably fit for 
separating the railway from the high road, having 
regard to the proximity of the houses; & that the 
children were in the habit of getting on to the pile 
of sleepers by the leave or licence of defts. :— 
Held: the leave & licence found by the jury did 
not extend to make defts. liable for what happened 
to a child going beyond the pile of sleepers on to 
the line, & judgment was rightly entered for defts. 

It is not sufficient to say that some servant of 
the railway co. must have known of this. It 
depends what servant. The knowledge of an 
errand boy employed by the railway co. is not 
knowledge of the co., & to have a vague finding 
that some of defts.’ servants must have known of 
this, & to deduce from that knowledge which must 
be imputed to the co., & thereby a licence imputed 
from the co. to the children to play on these 
sleepers, appears to me tu be a series of very 
dangerous steps (FLETCHER Mouton, L.J.).— 


n. v. Taylor, 
alker, [1910] 








JENKINS v. GREAT WESTERN Ry. Cu., [1912] 
1K. 3B. 525; 8l lJ. K. B. 378; 105 L. 'T. 882, 
C. A. 


Annotations :—- Refd. Latham v. Jobnsun, [1913] 1 
398. Mentd. Clinton v. Lyons, [1912] 3 kK. LB. 198 


Ferocity of animal.|—Sce ANIMALS, Vol. 
II., pp. 245, 246, Nos. 201-296. 

—— Corporation.|—See CorvroRATIONS, Vol. 
XIII., p. 407, No. 1278. 


E. Particular Torts. 
See Sub-sects. 8-16, post, 


K. 3. 





Sus-skcr. 5.—IATIFICATION BY MASTER. 
See, generally, AGENCY, Vol. I., pp. 396 et seq. 
1007. General rule-—Master liable.|—A. acted 

as the owner of premises, & made a contract 
with a water co. to supply the premises with water 
at a certain height. In his absence his man, to 
the injury of the co., fixed the pipe at a higher 
level. After it was done, A. knew of it. <A. was 
not in fact the owner of the premises :—Held: 
he was liable in sn action on the case brought by 
the co. 

A man is answerable for acts of his servants if 
he adopts those acts (LORD TENTERDEN, U.J.).— 
WeEst MIDDLESEX WATERWORKS Oo. v. SUWER- 
KROP (1829), 4 C. & P. 87; Mood. & M. 408, N. P. 


Annotations :-—Mentd. Church v. Imperial Gas Light & 
Coke Co. (1837), 6 Ad. & El. 846; Gurr v. Scudds (1855), 
11 Kxch. 190. 
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1007 i. General 


rule—Master liable.}—A porson may by ratifying the tortious acts of his subordinate become responsible 
for the consequences of such ots, WHITTAKER v. 100s, MoRANT v. Roos, (1912) App. D. 92.—S. AF. 
€ 
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- Sect. 3.—In tort: Sub-secis. 5 & 6, A., B., C. 


1008. Act must be done on master’s behalf— 
& for his benefit.|—(1) Pltf., a railway passenger, 
was leaving defts.’ station at the end of his journey 
when he got mixed up in a scuffle in the station 
yard between some railway servants & passengers, 
the scuffle being caused by the wanton & aggressive 
act of a railway policeman. Aftcr it was over, 
& as pitf. was walking away in the public strect, 
the railway policeman gave him in custody to a 
metropolitan constable, in contravention. of his 
instructions from defts. In an action against the 
railway co. for assault & false imprisonment :— 
Held: they were not responsible for the acts of 
their policeman which were complained of, since 
they were beyond the scope of his employment. 

(2) After being taken in custody, pltf. was 
prosecuted before a magistrate by defts.’ attorney 
for assaulting the policeman in the execution of his 
duty :—Held: this was no ratification by defts. 
of their policeman’s acts, for they could not ratify 
{hem unless they were done on their behalf or for 
their benefit; (3) if they were so done, the mere 
appearance of the attorney to prosecute would not 
be sufficient cvidence of ratification.—WALKER 
¢. SouTH TWASTERN Ry. Co., SmiTn v. SOUTH 
EASTERN Ry. Co. (1870), lL. R. 5 C. P. 640; 39 
L.J.C. P. 346; 23 L. T. 14; 18 W. R. 1032. 


«tnnotations :—As to (1) Refd. Boyle vr. Smith (1905), 70 
J.J’. 115. As to (2) Refd. Lambe G. KE. Ny., [1909] 


‘ rt 7 
2K. 1. 776. Generally, Mentd. Bracshaw v. Watcrlow 


(1918), 113 1. 1. 1101. 

1009. What amounts to ratification —Arrest by 
servant— Attendance of attorney to prosecute. |— 
WALKER v. SouTH WASTERN Ry. Co., SMITH v. 
LouTH EASTERN Ry. Co., No. 1008, ante. 

1010. ——- —-~— Master giving evidence at 
hearing.|—TPitf., a workman cmployed in defts.’ 
factory, was discharged with others in consequence 
of slackhness of work. He carried away, with his 
own tools, one belonging to defts., which, when he 
found inquiry was madc for it, he returned to the 
foreman of the factory. When he afterwards 
called about it at the factory, a detective was 
present, who asked the foreman if he gave pltf. 
in charge for stealing the tool, to which the foreman 
replied he must see defts.’? managing director first. 
Pitf. & the detective went together to the police 
station, & the foreman afterwards appeared, 
charged pltf., & signed the charge sheet. The next 
morning, pltf. having been locked up all night, 
defts.’ managing director gave evidence against 
pltf., but the charge was dismissed. Upon that, 
the managing director made a remark impugning 
the magistrate’s decision, for which he was called 
‘o order. Dif. brought this action in a county ct. 
for false imprisonment; at the end of pltf.’s case 
the judge refused to nonsuit ; & the jury found a 
verdict of £50 for pltf.:—Held: (1) these facts 
afforded no evidence that the managing director 
ratified the foreman’s action in the matter; & 
& nonsuit must be entered ; (2) under the circum- 
stances, the managing director had no power to 
agete oe liable i this action.—RoweE v. 

N JANOFORTE Co., Lp. (18 ae! he 
450; 13Cox,C.0.21,D.0. 7° et 


MASTER AND SERVANT. 


—— Illegal distress.) See DisTRESS, Vol. 
XVIII., pp. 332, 410, Nos. 664-666, 1498. 

1011. When ratification presumed—Servants’ 
conduct causing suspicion—Master failing to make 
inquiry.|—Ratification of the acts of a dishonest 
servant must be presumed when the master has 
had cause to suspect the servant’s honesty & has 
refrained from making full inquiry into the facts.— 
Morison v. LONDON, CoUNTY & WESTMINSTER 
Bank, Lrp., [1914] 3 K. B. 356; 83 L. J. K. B. 
1202; 111 L. T. 114; 30 T. L. R. 481; 58 Sol. 
Jo. 453 ; 19 Com. Cas, 273, C. A. 

Annotations :-—Refd. John v. Dodwell, [1918] A. C. 563. 
Mentd. Crumplin v. London Joint Stock Bank (1913), 
109 L. T. 856; ‘Taxation Comrs. v. English, Scottish & 
Australian Bank, [1920] A. C. 683; Goldman »v. Cox 
(1924), 40 T. Lu. R. 423 5 Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, [1924] 1 K. 1. 
775; Australian Bank of Commerce v. Perel, [1926] 
A. C. 737; Jones v. Waring & Gillow, [1926] A. C. 670. 


Effect of ratification—Limited to act ratified.]— 
Sce AGENCY, Vol. I., p. 420, No. 1141. 


SuB-SECT. 6.—EXEMPTION FROM LIABILITY. 
A. Criminal Act of Servant. 

1012. Liability of master.]|—R. v. Barry, No. 
970, ante. 

.|— See, also, Sect. 4, post. 

1013. Theft by servant—Negligence of master.| 
Deft., a messenger attached to certain lists of 
comrs. of bkpt. in London, & by them appointed 
provisional assignee of the estate of a bkpt., sent 
an agent or servant to take possession of bkpt.’s 
effects. The agent reccived a considerable sum 
of moncy, & absconded :—Held: deft. was not 
liable for the amount in an action for money had 
& received, no negligence or want of proper caution 
being attributable to him.—RaAw v. CUTTEN (1832), 
9 Bing. 96; 2 Moo. & S. 123; 1L. J.C. P. 171; 
131 KE. R. 651. 


Annotations :—Refd. Jobson v. Palmer, [1893] 1 Ch. 71. 
Mentd. Ae Williains (1852), 18 L. T. O. S. 350. 


1014. .|—-In the absence of negligence 
a pawnbroker is not liable for the theft of a pledge 
by his servant.—ARMFIELD v. MERCER (1886), 2 
T. L. R. 764, D.C. 
—— Servant of bailee.|—-See BAILMENT, 
Vol. III., pp. 72, 73, 88, 99, Nos. 133-135, 218, 270. 

1015. No holding out of authority.|—Pltf., 
a wholesale silversmith, hired from deft., a job- 
master, a brougham, horse, & coachman for the 
purpose of driving pltf.’s traveller about London 
with samples of pltf.’s wares to be shown to 
customers. It was known to deft. that, in the 
course of business, occasions would arise when 
the traveller would have to leave the brougham 
with samples in it in charge of the coachman. 
On one of such occasions the coachman, in pur- 
suance of an arrangement made with confederates, 
drove the brougham to a place where a great 
portion of the samples in it was stolen by them. 
In an action brought by pltf. against deft. to 
recover the value of the goods so stolen :4-Held : 
deft. was not responsible in respect of the criminal 
act of his servant, the same not having been done 
within the scope of his employment.—CHESHIRE 
v. BAILEY, [1905] 1 K. B. 237; 741. J. K. B. 176; 























1008 i. Act must be done on master’s 


PART IX. SECT. 3, 


SUB-SECT. 6.—A. ; his service & for.the master’s benefit, 


behalf—& for his  vbenefit.]— Mc- ae 
CLEAVE v. MOoncTon (190 oF 1012 i, Liability of master.}—EMER- though it is not necessary that the 
N. B. R. 296.—CAN. (1900), 35 | son. NIAGARA I NAVIGATION Co. pare should pair a ae tere 
(1883), 2 O. R. 528.—CAN & master is not llablo fo 





amounts to ratification — 1012 ii. : 
servant 


. What 
Cathie Coen (0D se eee 
21.—CAN, : ates 


The rule of law with 
regard to the Hability of the master 
for misconduct of the servant is that 
& master is liable for the fraud of his 
scrvant committed in the courso of 
$ 


. the misappropriation of funds by the 
servant committed for the servant’s 
own private benefit.—GoPalL CHANDRA 
BHATTACHARJEE ©. SECRETARY OF 
Srare FOR INDIA (1909), 1. L. R. 36 
Cale. 647.—IND. 


Parr LX.-—LIABILITy oF Master to Tuirp PERSONS. 


92 L. T. 142; 53 W. R. 322; 21 T. L. R. 180; 49 

Sol. JO. 134, C. A. 

.{nnotations :—Consd. Malcolm, Brunker v. Waterhouse 
(1908), 24 T. L. Rt. 854. Folld. Mintz v. Silverton (1920), 
36 ‘T. ue an aati Refd. Lloyd v. Grace, Smith, [1912] 


te ans iliams v. Curzon Syndicate (1919), 35 
eo dde . ve 

1016. .|—Pltfs. employed deft. to 
convey their goods in vans, & deft.’s driver stole 
the goods. Deft. had not been guilty of any 
negligence in selecting the driver :—Held: as deft. 
had not held out the driver as having authority 
to do the act which caused the loss, deft. was not 
age v. SILVERTON (1920), 36 T. L. KH. 
309. 

1017. ——— Evidence of criminalty—Disappear- 
ance of servant.|—The K. co. sent a parcel contain- 
ing money above £10 from W. to U., & the railway 
guard when at U. delivered the parcel to a railway 
porter. The parcel was lost. In action against 
the railway co. it was proposed to prove that the 
morning after the parcel was delivered a railway 
porter at U. absconded, & the station master 
stated to a constable that he was suspected of 
stealing the parcel :—Held: such evidence was 
admissible to show that the Joss was caused by the 
felonious act of the co.’s servant.—KIkKSTALL 
BREWERY Co. v. FURNESS Ry. Co. (1874), L. R. 9 
Q. L. 468; 48 L. J. Q. B. 142; 30 L. T. 783; 38 
J.P. 567; 22 W. lt. 876. 

Annotation :—Refd. Johnson v. Lindsay (1889), 53 J. I. 








Criminal liability of master for acts of servant.]— 
Sce Sect. 4, post. 


B. Express Conditions. 

1018. General rule..—A man is not to cxcuse 
himself for the wrongful act of his own servants 
unless he does so in unambiguous language, & if 
the language is ambiguous it is to be construed 
against him (PIcKFORD, J.).—MARRIOTT  v. 
YEOWARD Brotuers, [1909] 2 K. B. 987; 79 
L. J. K. B. 114; 101 L. T. 394; 25 T. L. R. 755 ; 
»3 Sol. Jo. 790; 11 Asp. M. L. C. 306; 14 Com. 
Cas. 279. 

«{nnotations :—Refd. 'The Luna, [1920] P. 22; Ehinger v. 
SK. & C. Ry. & Pullman Car Co. (1922), 38 'T. L. 1. 678. 
1019. Conditions to be brought to notice of third 

party.|—Pitf.’3 foot was injured by a piece of 

broken glass at the bottom of a bath in deft.’s 
premises. One of the regulations hung up in the 
hall & in the bathrooms was to the effect that the 
proprietor was not to be responsible for any injury 
which might happen to any person whilst on the 
premises, even when caused by the negligence of 
the proprietor’s servants ‘“‘or howsoever other- 
wise.’ Upon the ticket which pltf. received it was 
printed that pltf. should be bound by the regula- 
tions exhibited in the hall. In an action to recover 
damages for the injury sustained it was held that 
there was a case to go to the jury, the question 
for them being whether deft. took reasonable 
mcans to bring the regulations to pltf.’s notice.— 

BONHAM v, HeRRIOTT (1890), 7 T. L. R. 104. 
Contracts of bailment.]|—See BAILMENT, Vol. 

IIT., pp. 72 et seg. 

Bills of lading.|—See SHIPPING. 

Carriers.] — See CARRIERS, Vol. VIII., pp. 38 
ct seq.; RAiways. 


C. Injury Resulting from Accident. 
__ 1020. Runaway horses—Driver endeavouring to 
avoid accident.|—To maintain an action for injury 
to the person the injurious act must be wilful or 
the result of negligence. 
Deft.’s horses, while being driven by his servant 


in the public highway, ran away, & became so 
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unmanageable that the servant could not stop 

them, but could, to some extent, guide them. 

Deft., who sat beside his servant, was requested 

by him not to interfere with the driving, & com- 

plied. While unsuccessfully trying to turn a 

corner safely, the servant guided them so that, 

without his intending it, they knocked down & 
injured pltf., who was in the highway. Pltf. 
having sued deft. for negligence & in trespass, the 
jury found that there was no negligence in any 
one :—Teld: even assuming deft. to be as much 
responsible as his servant, no action was muain- 
tainable ; for since the servant had donc his best 
under the circumstances, the act of alleged tres- 
pass in giving the horses the direction towards 
pltf. was not a wrongful act. Qu.: whether if 
an action would have lain against the servant, it 

would also have lain against deft.—LoLMeEs v. 

MATHER (1875), L. lt. 10 Wxch. 261; 441. J. Ex. 

176; 33 L. T. 361; 39 J. P. 567; 23 W. It. 869. 

Annotations :-—Retd. Phillips v. Britannia Hygienic Laundry 
Co., [1923] 1 K. B. 539; Gayler & Popo v. Davies, [1924] 
2 K. B. 75. Mentd. Sadler v. South Staffordshire & 
Birmingham District Steam Tram. Co. (1889), 23 Q. B. D. 
17; Stanley v. Powoll, [1891] 1 Q. B. 86; Dulicu v. 
White, [1901] 2 K. LB. 669; Admiralty Comrs. v. S.S. 
pment 917) A.C. 38; Manton v. Brocklebank, [1923] 
1021. .|—A horse drawing a brougham 

under the care of deft.’s coachman in a public 

street, suddenly & without any explainable cause 
bolted, &, notwithstanding the utmost efforts of 
the driver to control him, swerved on to the foot- 
way & injured pltf.:—Held: (1) no evidence of 
negligence to go to a jury; (2) the fact that the 
horse had cast a shoe shortly after he bolted, & 
that the driver did not under the circumstances 
in which he was placed call out or give any warning, 

did not alter the case.—MANZONI v. DOUGLAS 

(1880), 6 Q. B. D. 145; 50 L. J. Q. B. 2893 45 

J.P. 391; 29 W. R. 425. 

Annotations :—As to (1) Consd. Gayler & Pope v. Davies, 
[1924] 2 K. B. 75. Generally, Mentd. Manton ce. Brockle- 
bank, [1923] 2 K. B. 212. 

1022. Ox straying into shop—Drover exercising 
reasonable care.|—An ox belonging to deft. & 
while being driven by his servants through the 
streets of a country town entered pltf.’s shop, 
which adjoined the street, through the open door- 
way & damaged his goods. No negligence on the 
part of the persons in charge of the ox was proved : 
—Held: deft. was not liable—TILLetr v. WARD 
(1882), 10 Q. B. D. 17; 52 L. J. Q. B. OL; 47 
L. T. 546; 47 J. P. 488; 31 W. R. 197, D.C. 
Annotations :—Consd. Gayler &" Pope v. Davies, [1924] 2 

ra 75. Mentd. Manton v. Brocklebank, [1923] 2 Kk. B. 


Accident to stage coach.]|—See CARRIERS, Vol. 
VIIL., p. 72, Nos. 483-487, 








D. Wilful Act of Servant. 

1023. General rule—Master not liable.|—-JoNES 
v. Hart, No. 914, ante. 

1024. —— .|—THE Dror, No. 982, ante. 

1025. |—If the blow given to the 
horse by the driver was a mere wanton act on his 
part defts. would not be responsible (CRESWELL, J). 
—FELLMAN v. MOSES, FARMER v. Moses (1843), 
2L. T. O. S. 213, N. P. 

1026. —-— Act outside scope of authority.|— 
—COLEMAN v. RICHES, No. 1056, post. 

1027. —-— —-— Act without direction or assent 
of master.|—A master is not liable in trespass 
for the wilful act of his servant, as by driving his 
master’s carriage against another, done without 
the direction or assent of the master. But he is 
liable to answer for any damage arising to another 
from the negligence or unskilfulness of his servant 
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Sect. 8.—In tort: Sub-sect. 6, D.; sub sects. 7,8 & 
0,A. & B.] 


acting in his employ.—M‘Manvus v. CRICKETT 

(1800), 1 East, 106; 102 E. QR. 43. 

Annotations :-—Consd. ‘(The Druid (1842), 1 Wm. Rob. 391. 
Refd. Leame r. Bray (1803), 3 Kast, 593; Sleath v. Wilson 
(1839), 9 C. & PP. 607; M‘Laughblin v,. Pryor (1842), 4 
Man. & G. 48; Seymour v. Greenwood (1861), 6 H. & N. 

359. Mentd. Bostock v. Floyer (1865), 35 L. J. Ch. 23. 


1028. —-—.]—(1) If one of a ship’s 
crew docs a wilful act of injury to another ship, 
without any direction from or privity of the master, 
trespass cannot be maintained against the master, 
although he was on board at the time. 

(2) The master of a ship is not discharged of his 
responsibility for the acts of his crew, although 
done under the direction of a pilot, who, by the 
regulations of a statute, supersedes the master for 
the time in the government of his ship.—BOWCHER 
eed OIDsTrRoM (1809), 1 Taunt. 568; 127 KK. R. 
Annotations :—As to (1) Consd. The Druid (1842), 1 Wm. 


Rob. 391. As to (2) Refd. Hall ». Smith (1824), 2 Bing. 
156; The Maria (1839), 1 Wm. Tob. 95. 








1029. —— —-—— — —.]—Crort v. ALISON, No. 
1122, post. 
10380. —--—- —-— Where act contrary to orders.] 





A master is not liable for the wilful act of his 
servant done contrary to his orders.—GREEN v. 
MACNAMARA (1859), 1 L. T. 9. 

1031, —— Where act done for servant’s 
own purposes.|— RAND v. CRAIG, Nc 983, ante. 





SUB-SECT, 7.-—LEGAL PROCEEDINGS. 


See, gencrally, ACTION, Vol. I., pp. 43 et seq. 

1032. Right to sue master or servant—-Trespass 
to land.|—WiILson v. WEDDELL (1608), Yelv. 
144; 1 Brownl. 143; 80 DB. R. 97. 

Annotations :—WMentd. Doo d. Tofield vr. Tolield 809), 11 
Kast, 246; Wainewright v. Mlwell (1816), 1 Madd. 627 ; 
Right d. Taylor 7. Banks (1832), 3 B. & Ad. 664; King 
v. Turner (1833), J My. & K. 456. 

1033. Negligence.|—_-HOLMES v. MATHER, 
No. 1020, ante. 

1034. —— —----.]--- Tow far an action of trover 
will not lic against a servant, but only against the 
master. 

Trover brought against deft. in the right of his 
wife for a box with £89 in it, which was delivered 
to her as bookkeeper to her brother, who was a 
carrier, Which £80 was lost. It was objected that 
an action would not lie against her, but that it 
ought to have been brought against the brother. 
Contra it was submitted that it would, as it was 
founded on a tort. However, the judge was of 
a contrary opinion; accordingly pltf. was non- 
suited.— HAnrvery v. SYLIARD (1732), 2 Barn. K. B. 
234; 04 K. RR. 470. 

1085. -—— Misappropriation of money—Trover 
for goods lost.|—-Where money is paid to the ser- 
vant & he misapplics it, the party has his remedy 
against the master or servant at election.— 
fa v. WEBSTER (1721), 1 Stra. 480; 93 EB. R. 
«Annotation :--Mentd. Admiralty Comrs. +. National Pro- 

vincial & Union Bank of England (1922), 127 L. T. 452. 
Torts of underservants.|—See AGENCY, 
Vol. 1. p. 683, Nos. 2024, 2925. 

1036. Joinder of parties—Several masters.]— 
WILSON v. WEDDELL (1608), Yelv. 144; 1 Brownl. 
1483; 80 E. R. 87. 


Annotations :—Mentd. Doc d. Tofield v. Tofield (1809), 1 
Kast, 246; Wainewright v. Klwell (1816), 1 Mou. hort 
Right d. Taylor v. Banks (1832), 3 B. & Ad. 664; 
vt. Turner (1833), 1 My. & K. 456. 

1037. 











MASTER AND SERVANT. 


injury done by the mismanagement of the coach, 
whereby a person was struck by the luggage on the 
coach. Semble: in such an action the pro- 
prietors & the coachman may be sued jointly.— 
WHITAMORE v. WATERHOUSE (1830), 4 C. & P. 
383. 

1038. Who may sue—Damage to goods—Person 
having qualified property in goods.|—(1) If one, 
being the owner of a shop & goods, allow A. to 
be at this shop, &, in his own name, to sell & dis- 
pose of the goods as he pleases, & a portion of 
these goods be destroyed by the negligent driving 
of the coachman of B. while the servant of A. is 
carrying them; A. has such a qualified property 
in these goods as will entitle him to maintain an 
action on the case against B. 

(2) In an action for the negligent driving of 
deft.’s coach, pltf. gave evidence of the goods 
destroyed being in the possession of his servant. 
The witness who proved this was cross-examined 
with a view of showing the goods to be the pro- 
perty of P., & deft. called witnesses to prove them 
the property of P.:—Semble: P. may be called as 
a witness in reply to prove that the goods were 
not his.—WHITTINGHAM v. BLOxmAM (1831), 4 
C. & P. 597. : 

1039. Evidence—Disputed ownership of goods 
damaged.|— WHITTINGHAM v. BLOXHAM, No. 1088, 
ante. 

1040. —---- Admission by servant —Admissibility 
against master.|—Semble: in tort committed, in 
the course of his duty, by a servant, what is said 
by him subsequent to the tort is evidence against 
the master.—LARING v. PRIESTLEY (1854), 23 
L. T. O. S, 325. 

-——— —-—.]— See AGENCY, Vol. I., pp. 605 et seq. 

1041. Injunction—Against master—Passing-olf 
by servant.|—W.’s manager, without the personal 
knowledge of W., affixed tickets with T.’s name 
printed thereon to certain goods of inferior quality 
to T.’s & made by another manufacturer. On 
T.’s complaining of this, W. offered to give an 
undertaking that he would not use such tickets 
again, & to pay a certain sum, but declined to 
make a public admission that he had used the 
tickets in order to defraud ‘I’. :—Held: notwith- 
standing W.’s offer, T. was entitled to an injunc- 
tion with costs, & also to an inquiry as to damages 
_ his own risk.—TONGE v. WARD (1869), 21 L. T. 

0. 

1042. ——- Acts done without master’s 
knowledge.|—It has been suggested that the 
master ought to be treated in exactly the same way, 
whether a thing like this has been done by his 
servants or by himself. I agree that that would 
be so with regard to damages, but to say that a 
master threatens & intends to do acts which are 
directly in disobedience of his orders, which he 
admits ought never to be done, which he is willing 
to undertake never to do, & which it is not suggested 
he ever knew had been done—to say that such a 
master is to be put in the position of having an 
injunction granted by the ct. against his doing 
in future that which he has done his best not to 
have done, is a proposition to which I decline 
to assent (FLETCHER MOULTON, L.J.).—LEVER 
BROTHERS, LTD. v. MASBRO’ EQUITABLE PIONEER 
Society, Lrp. (1912), 106 L. T. 472; 28 T. L. R. 
294; 291. P. C. 225, C. A. 


Annotation :—Mentd. Goddard v. Watford Co-op. Soc. 
(1924), 41 R. P. C. 218. 


——— Against servant.]—See INJUNCTION, Vol. 





King | XXVIII, p. 436, Nos. 586-589. 


1043. Award of compensation—Against driver of 


Master & servant.]—In an action on | hackney carriage—Bar to action against master.]— 


the case against stage coach proprietors for an!(1) An award of compensation by a magistrate 


Parr [X.—-LIABILITy of Master to THIRD PERSONS. 


against the driver of a hackney or metropolitan 
stage carriage upon an information for furious 
driving, under London Hackney Carriages Act, 
1843 (c. 86), 5. 28, is a bar to a subsequent action 
against such driver’s employers by the party injured 
in respect of his injuries. 

_ (2) If the party injured accepts such compensa- 
tion he is barred from further proceedings, even 
where he did not lay the information or, in the 
first instance, request the magistrate to award 
compensation.— WRIGHT v. LONDON GENERAL 
OMNIBUS Co. (1877), 2 Q. B. D. 271; 46L. J. Q. B. 
429; 36 L. T. 590; 41 J. P. 486; 25 W. R. 647. 
Annotations :--Generally, Mentd. Vallance v. Falle (1884), 

63 1. J. Q. B. 459; Birmingham Corpn. r. Allsop (1918), 
ss L. J. K. B. 549. 


SUB-SECT. 8.—CONVERSION, MISAPPROPRIATION 
AND FAILURE TO DELIVER GOooDs. 


Conversion of client’s property by solicitor’s 
clerk.|-—See AGENCY, Vol. I., p. 596, No. 2292. 

Misappropriation of money by servant.]—Sce 
AGENCY, Vol. 1., pp. 597, 598, Nos. 2293, 2295, 
2299-2303. 

Servant’s refusal to deliver goods.|—-See AGENCY, 
Vol. I., pp. 599, 600, Nos. 2310-2315. 
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sible for this act of their servant.—LUMSDEN v. 
LONDON & SouTH WESTERN Ry. Co. (1867), 16 
L. T. 609. 

41046. Arrest by railway constable—On charge of 
assault—Limitation of authority by master.|— 
WALKER v. SoutH HasTern Ry. Co., SMITH v. 
Same, No. 1008, ante. 

Arrest by inspector of soclety—Illtreatment of 
animal.]—Sce AGENCY, Vol. I., p. 603. No. 2328. 

Arrest by manager of restaurant.|-—-See AGENCY, 
Vol. I., p. 603, Nos. 2329, 2330. 

Servant of corporation.|—See CORPORATIONS, 
Vol. XITI., pp. 404, 405, Nos. 1261, 1262, 1265. 

Arrest & detention of passengers.|—Sce Car- 
RIERS, Vol. VIII., pp. 115-117, Nos. 771-783. 


B. Arrest not Necessary for Protection of 
Master’s Property. 

See, generally, MALICIOUS PROSECUTION, Vol. 
XXXIII., pp. 463 ef seg.; TRESPASS. 

4047. General rule—Master not liable.|—A ser- 
vant has only an implied authority to give a person 
into custody when it is necessary to take such a 
step to protect his master’s property. If, there- 
fore, the servant should give a person into custody 
when no such danger exists, the master will not 
be liable in an action for false imprisonment.— 
STEVENS v. HINSHELWOOD (1891), 55 J. P. 341, 


Property received by sub-agent.|—See AGENCY,/q 4 


Vol. I., pp. 395, 396, Nos. 976-983. 


SuB-SECT. 9.—FALSE IMPRISONMENT. 
A. In General. 

See, also, AGENCY, Vol. I., pp. 602, 603; See, 
gencrally, MALICIOUS PROSECUTION, Vol. XX XIII, 
pp. 463 ef seyg.; TRESPASS. 

1044. Power to arrest optional.) — The high 
bailiff of a county ct., under 9 & 10 Vict. c. 95, re- 
ceived a warrant for the commitment of T., which 
he delivered to his underbailiff to execute. The 
latter broke into pltf.’s factory to search for T., 
& during the search was assaulted by pitf. He 
then left the factory, & returned with a policeman, 
& took pltf. into custody for the assault :—Held : 
(1) the high bailiff was liable for the trespass, 
committed by his underbailiff in breaking into 
pltf.’s factory to execute the warrant; (2) he 
was not liable for the assault & false imprisonment 
committed by his underbailiff in giving pltf into 
custody, as the underbailiff in so doing acted not 
under colour of the warrant, but under 9 & 10 
Vict. c. 95, 8s. 114; & the power to arrest thereby 
conferred is not compulsory, but optional.— 
SmitH v, PrircHarp (1849), 8 C. B. 565; Rob. 
a & W. 154; Cox, M. & H. 272; 19 L. J.C. P. 
eae 14L. T. O. 8. 179; 18 J. P. 764; 14 Jur. 
224; 137 E.R. 629. 
eaenan haere oor v. Brompton County Court 

1045. Arrest arising out of quarrel—Between 
servant & person arrested.|—A quarrel having 
arisen on the premises of a railway co. between 
a “gat ne of the co, & a number of persons, amongst 
he om was A., the co.’s servant gave A. into custody 
ae charge of assaulting him & obstructing him 
= me discharge of his duty. In an action brought 
oe the co. for assault & false imprison- 

ent :—Held: the co. could not be made respon- 
ee ee ee ne ae eae 


PART IX. SECT. 8, SUB-SECT. 9.—A. | MACKENzIk v. CLUNY_ HILL HYDRO 
Co., Lrp., [1908] S. Cc. 200; 45 Se. 
15 8S. L. T. 518.—SCOT. 
PART IX. SECT. 3, SUB-SECT. 9.—B. 
1047 1. General rule — Master not 


a. Detention by station master — 
ak parca liable. }—-FaRRY v. GREAT 
NORTHERN RY. Co., [1898] 2 I. R. 352. 


b. Detention by hotel manager.) — 


L. R. 139; 


"4048. Arrest by railway clerk—After suspected 
attempt to rob till.|—A clerk in the service of a 
railway co., whose duty it is to issue tickets to 
passengers, & receive the money, & keep it in a 
till under his charge, has no implied authority 
from the co. to give into custody a person whom 
he suspects has attempted to rob the till, after 
the attempt has ceased ; as such arrest could not 
be necessary for the protection of the co.’s pro- 
perty ; & the co. is therefore not liable for the act 
of the clerk.—ALLEN v. Lonpon & SourTH 
WEsTERN Ry. Co. (1870), L. RB. 6 Q. B. 65; 40 
L. J. Q. B. 55; 23 L. T. 612; 355. P. 308; 19 
W. R. 127; 11 Cox, C. C. 621. 

Annotations :—Distd. Bank of New South Wales v. Owston 
(1879), 4 App. Cas. 270. Apld. Abrahams v. Denkin, 
[1891] 1 Q. 1B. 516; Stevens v. Hinshelwood (1891), 55 
J. P. 341. Consd. Knight v. North Metropolitan Tram. 

Co. (1898), 78 L. I. 227. Reld. Muikorn v. Mot. Ity. 

(1892), 8 T, L. It. 232; Radley v. L. C. C. (1913), 109 


1049. Arrest by manager of public-house—After 
attempt to pass false coin.]—Pitf. & a friend went 
into deft.’s public-house, & pltf.’s friend tendered 
in payment for some refreshment which they had 
a German gold ten mark piece by mistake for a 
half-sovereign, & asked the barman for change. 
The barman went to fetch the change ; but before 
giving it he observed that the coin was a foreign 
one, & took it back to pltf.’s friend, who gave 
him a half-sovereign instead of it, & the barman 
thereupon gave him the change. Pitt. & his 
friend then left the house. A person who was 
acting as manager of the bar in the absence of 
deft. followed them into the street, & gave them 
into the custodv of a policeman on a charge of 
attempting to pass bad money. In an action for 
false imprisonment :—Held: deft. was not liable, 
for the manager had no implicd authority by 
reason of his position to arrest pltf., inasmuch as 
his master’s property was no longer in any danger 
& the arrest was made only for the purpose of 


liable.) BARRY v. DUBLIN TRAMWAYS 
Co, (1890), 26 L. It. Ir. 150.—IR. 
co. Arrest by railway clerl:. J] — VAN 
DEN EYNDE a UTSTER RY. (1870). 
_R. 5G L.8; affd. on appeal, I. R. 5 
C. L. 328.—IR. 
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vindicating the law by punishing pltf. for a criminal 
offence which he was supposed to have alrcady 
committed.—ABRAHAMS v. DEAKIN, [1891] 1 
Q. B. 516; 60 L. J. Q. B. 238; 63 L. T. 690; 55 
J.P.212; 39 W. R. 183; 7T. L. R. 117, C. A. 
Annotations :—Apld. Sicdman v. Baker (1896), 12 T. L. TR. 

451. Consd. Radley v. L. C. C. (1913), 109 L. T. 162. 

Refd. Hanson v. Waller, [1901] 1 K. B. 390. 

1050. Suspicion of theft.|;—JoNEs v. Duck 
(1900), Z2mes, Mar. 16, C, A. 
Annotation :—-Folld. Hanson v. Waller, [1901] 1 K. 33. 390. 

1051. —-— .|-—Pltf. was head barman & 
cellarman in a public-house of which deft. was 
owner; deft. tock no part in the management of the 
house though he visited it nearly every day, the 
manager on behalf of deft. being M., who had the 
gencral inanagement of the house. While pltf. 
was superintending the opcration of bringing 
mineral waters into the cellar, the manager acting 
under the mistaken impression that whisky was 
being removed from the cellar, sent for a police- 
man & gave pltf. into custody on a charge of 
stealing whisky. Before reaching the police 
station the manager admitted that he had made a 
mistake & on arrival at the police station pltf. 
was released by the inspector. In an action for 
false imprisonment :—Held: there was no ecvi- 
dence that the manager had an implied authority 
from deft. to give pltf. into custod ~, the act not 
being reasonably necessary for the protection of 
his master’s property, & deft. was therefore not 
liable.—IIANSON v. WALLER, [1901] 1 K. B. 390; 
701. J. Q. B. 231; 841. T. 91; 49 W. It. 445; 
17 T. lL. R. 162; 45 Sol. Jo. 166, D. C. 

See, also, C., post. 

Liability of servant to third party.]—See Dart 
XI., Sect. 2, sub-sect. 5, pust. 








C. Arrest on Suspicion of Felony. 

See, generally, MALICIOUS PROSECUTION, Vol. 
XXXII, pp. 463 ef seq. ; TRESPASS. 

1052. Constable—Servant sworn as constable.|— 
Although, where servants sworn in to act as con- 
stables on their own responsibility arrest a person 
on suspicion of felony without precedent, authority 
or subsequent sanction for the particular act, 
their employer is not liable ; it is otherwise where 
there is such sanction to the act.—MANONEY v. 
BESLEY (1865), 4 F. & F. 544, N. P. 

Annotation :— Refd. Walker v. S. E. Ry., Smith ¢. Same 

(1869), 21 L. T. 301. 

1053. ——- Dock constable—Appointed under 
private Act.]|—Gnranam v. Kast INDIA Dock Co. 
(1865), 29 J. P. Jo. 52. 

1054. Special railway  constable.]— A 
special constable of a railway co. is the scrvant of 
the co., & if in the course of his employment he 
arrests a person on suspicion of felony without 
having any reasonable grounds for his suspicion 
an action for false imprisonment will lie against 
the co.—LAMBERT v. GREAT Eastern Ry. Co., 
[1909] 2 K. B. 776; 79 L. J. K. B. 32; 101 L. T. 





408; 73 3. P. 445; 25 1. L. R. 734; 53 Sol. Jo, | PE 


732 ; 22 Cox, C. C. 165, C, A. 

1055. Railway porter in charge of station—In 
absence of station master.|—A foreman portcr in 
the service of a railway co., who, in the absence 
of the station mastcr, is in charge of a station, 
has no implied authority to give in charge a person 
whom he suspects to be stealing the co.’s pro- 
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perty ; &, if he gives in charge on such suspicion 

an innocent person, the co. are not liable.— 

EDWARDS v. LONDON & NORTH WESTERN Ry. Co. 

(1870), L. BR. 5 C. P. 445; 39 L. J. C. P. 2415 

22 L. T. 656; 18 W. R. 884. 

Annotations :—Apld. Allen v. L. & S. W. Ry. (1870), Ti. fh. 
6 Q. B. 65. Distd. Furlong v. South London Tram. Co. 
(1884), 48 J. P. 329. Refd. Bank of New South Wales 
v. Owston (1879), 4 App. Cas. 270; Knight v. North 
Metropolitan Tram. Co. (1898), 78 L. T. 227. 

Arrest not for protection of master’s property.|— 

See Sub-sect. 9, B., ante. 


wee ee ee = ee 


SuB-sEct. 10.-- LIBe. 
Publication of—By servant or agent.|—-See LIBEL 
& SLANDER, Vol. A XAII.. pp. 8% ef scq. 
Libel by servant of corporation.|—<Sce CoRPora- 
rions, Vol. XIII., p. 4U5, Nos. 12638, 1264. 


Sus-sEcT, 11.—MALIc1I0US PROSECUTION. 
See AGENCY, Vol. I., pp. 602 et se7. & generally, 
Maticious Prosecution, Vol. XXXIII., pp. 403 
et seq. ; TRESPASS. 
Bank manager.|--—Sce BANKERS, Vol. LIT., p. 161, 
No. 238. 


SuB-SECT. 12.—MISREPRESENTATION AND 
FRAUD. 


1056. General rule—Master liable.])—-A master 
is civilly responsible for the fraud or negligence 
of his servant acting in the course of his em- 
ployment; but not for an act of wilful fraud 
or negligence done by him out of the scope of 
his authority, or inconsistent with the course 
of his employment. ‘Therefore, where A., the 
servant of a wharfinger, fraudulently signed a 
receipt purporting to be an acknowledgment 
that certain wheat had been delivered at his 
employer’s wharf, to be shipped to the order of 
C., no such wheat having in fact been delivered 
& thereby wilfully induced C. to pay the price 
thereof to the pretended vendor:—Held: the 
wharfinger was not liable, although it was proved 
that C.’s course of dealing was to pay for all wheat 
delivered for him at the wharf on the production 
by the vendor of the wharfinger’s receipt, & the 
latter knew it. Semble: it would have been 
otherwise if there had been any evidence of an 
understanding or agreement between C., & the 
wharfinger to the effect above stated.—COLEMAN 
v. RicHEs (1855), 16 C. B. 104; 3 C. L. R. 795; 
24u.J3.C. P. 125; 25L. T. O. 8S. 55, 85; 1 Jur. 
N.S. 5906; 3 W. R. 453; 139 BE. BR. 695, 


Annotations :—Refd. Udell v. Atherton (1861), 7 H. & N. 
172; Whitechurch v. Cavanagh, [1902] A.C.117. Mentd. 
Ludguter v. Love (1881), 44 L. T. 694. 

1057. Misrepresentation—As to quality of* goods 
sold.|—-ANON. (1430), Y. B. 9 Hen. 6, fo. 53, 
se 37. 

Annotations :—Refd. Southern v. How (1616), J. Bridg. 
125; Lano v. Cotton (1701), 1 Ld. Raym. 646. Mentd. 
Goddard’s Case, Goddard v. Denton (1584), 2 Co. Rep. 
4b; Cospey v. Turner (1600), Cro. Eliz. 800; Chandelor 
v. Lopus (1603), Cro. Jac. 4; Roswell v. Vaughan (1607), 
Cro. Jac. 196 ; Mackalley’s Case (1611), 9 Co. Rep. 65 b; 
Thoroughgood’s Case (1612), 9 Co. Rep. 136 b; Foster 
vw. Jackson (1615), Hob. 52; Chichesley v. Thomson & 

Lily (Bp.) (1 uae), Cro. Car. 104; Burnby v. Bollett (1847), 





ad. Constable—Alleged breaking into Sreight van. 


PART IX. SECT. 8, 


SUB-SECT. 9.-——C. 


Ry. Co, (1906), 8 0. W. R93; 14.0. L. 1 55.—GAN. oS ™ CANADIAN Pactric Ry. Co, Bust v, Canavan Paciric 


Part [X.—Li4BILiry or Master To TutrpD Persons. 





1058. ——- ——.]—SouTHERN v. How, No. 943, 
ante. 
1059. For servant’s private ends.|—-A 


master is not liable for the misrepresentation of 
his servant made without his authority & without 
benefit to the master, but to serve the private 
ends of the servant.—BritisH MuTUAL BANKING 
Co., LTD. v. CHARNWOOD FoREsT Ky. Co. (1887), 
18 Q. B. D. 714; 56L. J. Q. B. 4493 57 L. T. 
833; 52 J.P. 150; 35 W. BR. 590, C. A. 

Annotations :—-Distd. Trott ». National Discount Co. (1900), 

17 I. L. R. 37. Consd. Ruben v. Great Fingall Consoli- 
. B. 712. Apid. Anglo-American Oil 
Co. v. 908] 1 K. B. 536. Refd. Crapp v. 
East Stonchouse L. B. (1889), 5 T. L. R. 5013 Thorne 

vw. Hoard, [1894] 1 Ch. 599; Spooner v. Browning, Todd & 

Whish (1897), 77 L. T. 685; Whitechurch v. Cavanagh, 

[1902] A. C. 117; Hambro v. Burnand, [1903] 2 K. BB. 

399 ; Malcolm, Brunkor v. Watcrhouse (1908), 24 T. L. R. 

854; Lloyd ». Grace, Smith, [1912] A. C. 716. Mentd. 

Bishop v. Balkis Consolidated Co. (1890), 25 Q. B. D. 512; 

Tomkinson v. Balkis Consolidated Co. (1891), 60 L. J. 

Q. 3. 558; Moss S.S. Co. v. Whinney, [1912] A. C. 254; 

Rte Jubilce Cotton Mills, [1923] 1 Ch. 1. 

1060. False receipt.|—-CoLEMAN v. Ricuzs, No. 
1056, ante. 

1061. Passing off—Injunction against master. ]— 
TONGE v. WARD, No. 1041, anie. 

1062. Act expressly forbidden by master.|— 
Pitf. co.’s wine & no other being known as “‘ Big 
Tree Brand ”’ they brought an action against an 
hotel co. for an injunction to restrain them from 
offering for sale or selling other wine as “ Big 
Tree Brand.” It was proved that defts.’ waiters 
on many occasions when “ Big Tree Brand ”’ 
wince was ordered at defts.’ restaurants tendered 
other wines, & when the question was raised 
asserted that they were that brand :—-leld: 
it was no defence that the waiters bad been told 
that they should not do anything of the sort, & 
that| they were acting contrary to their order ; 
deft. corpn. was responsible for the misrepresenta- 
tions of its waiters; & an injunction was granted. 
—GRIERSON, OLDHAM & Co., Lp. v. BIRMINGHAM 
IloTtEL & R¥sTAURANT Co., Lrp. (1901), 18 
R.P. C. 158. 

Sce, further, TRADE MARKS. 

By agent.]|—See AGENCY, Vol. I., pp. 587 et seq. 

By secretary of company.|—See COMPANIES, Vol. 
IX., pp. 289, 541, 542, Nos. 1793, 1794, 3569, 
3571-3576. 


By apprentice.|—See No. 4398, post. 








SuB-sEcT. 13.—N4GLIGENCE. 
A. General Rules. 

Negligence generally, see NEGLIGENCE. 

1063. Foundation of liability—Freedom of master 
to choose servant—Compulsory employment of 
Servant.|— By the common law no person is re- 
sponsible for the negligent acts of a party in the 
performance of any work, when by law he is com- 
pelled to employ that party to do such work.— 
THE AGRICOLA (1843), 2 Wm. Rob. 10; 2 Notes 
3 oe 113; 4L.T. 742; 7 Jur. 157; 166 E. R. 


“innolations :—Mentd. Tho Eden (1846), 4 Notes of Cases, 
Joh, we°, Gipsey (1847), 2 Wm. Rob. 537; The 
Ne n Mowlem v. The Lloyd’s (or Sea Queen) (1863), 2 
cc’, Rep. 497; The Lion (1869), L. R. 2 P. C. 525; 
isos ey aoe 887), 19 Q. B. D. 447 ;, The Winostoad, 

; : ; The Glanystwyth, [1899] P. : ips 


1064, ——_ —__|__ According to the principles 
of English law the responsibility of a master for 
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the negligence of his scrvant is founded on the 

presumption that the owner chooses his servant, 

& gives him orders which he is bound to obey.— 

THE WALLEY (1868), L. lt. 2 P. C. 1933 sub noi. 

LIVERPOOL, Brazin & RIVER PLaTE STREAM 

NAVIGATION Co., Lip. v. BENHAM, THE HALLEY, 

5 Moo. P. C. C. N.S. 2623; 37 L. J. Adm. 33; 18 

L. T. 879; 16 W. R. 998; 3 Mar. L. C. 131; 16 

K. R. 514, P. C. 

Annotations :—Refd. The Mystery, [1902] P. 115; SS. 
Boochgtove Co. v. Akt. Fjord of Kristiania, [1916] 1 A. C. 
364. entd. The Mali Ivo (1869), L. KR. 2 A. & KE. 356; 
Phillips v. Eyro (1870), L. R. 6 Q. B. 1; Redpath v. Allan, 
The Hibernian (1872), L. RN. 4 P. C. 511; The Magnet, 
The Duke of Sutherland, The Fanny M. Carvill (1875), 
32 L. T. 129; The M. Moxham (1876), 1 P. D. 107; 


The Star of India (1876),1 P. D. 466; The Guy Manner- 
ing (1882), 51 L. J. T. 57 


; The Augusta (1887), 57 L. T. 
326; The Tasmania (1888), 13 P. D. 110; The Munster 
(1896), 12 T. L. R. 264; Machado v.‘ Fontes (1897), 76 
L. T. 588; The Dallington, [1903] 1.977; Theo Penrith 
Castle, [1918] P. 142; Tho Arum, [1921] P. 12. 

1065. ——— Relationship of master & servant 
must exist.]—In order to make a person liable for 
the negligence of a wrongdoer, it must be shown 
that the relationship of master & servant exists 
between them, & that the wrongdoer is within 
the power & control of the person whom it is 
sought to make liable.—JUGGINS v. GUREAT 
WESTERN Ry. Co. (1885), 1 T. L. R. 398. 

1066. -|—In a place where a drover 
of cattle docs not require to have a licence he is 
the servant of the person employing him to drive 
cattle along the highway & is not an independent 
contractor, & therefore the employcr is liable for 
the drover’s negligence.—TURNBULL v. WIELAND 
(1916), 33 T. L. R. 143. 

1067. Extent of liability.])— Jonis v. Hart, No. 
944, ante. 

1068. Servant acting in course of employ- 
ment.|—M'‘Manus v. CrickEtt, No. 1027, ante. 

1069. .|—A van was standing at the 
door of A., from which A.’s goods were unloading, 
& A.’s gig was standing behind the van. B.'s 
coachman, who was driving B.’s carriage, came up, 
& there not being room for the carriage to pass, 
the coachman got off his box & laid hold of the 
van horse’s head; this caused the van to move, 
& thereby a packing case fell out of the van upon 
the shafts of the gig, & broke them :—Held: B. 
was not liable for this, as the coachman was not 
acting in the employ of B. at the timc this matter 
occurred.— LAMB v. PALK (LADY) (1840), 9 C. & P. 
629, N. P. 

Annotation :-—N.F. Page v. Defries (1866), 7 B. & 8. 137. 
1070. .)—In trespass against a rail- 

way co. for running over pltf.’s sheep & killing 
them, it appeared that the sheep got on the line 
by reason of the defect in the co.’s fences, & were 
run over by an engine of the co., driven by their 
servant. ‘he cngine was going at the rate 
directed by the co., & could not be stopped so 
as to avoid the accident :—Held: the co. were 
not liable in trespass; if the sheep were wrong- 
doers, there was no misconduct for which defts. 
were responsible ; if the sheep had escaped through 
defect of defts.’ fences, the sheep, were not wrong- 
doers, & the damage would be consequent on 
defts.’ wrong, & the co. would be liable in an action 
on the case. 

In all cases where a master gives the direction 
& control over a carriage or animal to a rational 
agent, the master is only responsible in an action 
on the case for want of skill or care of the agent. 

Whenever the injury done to pltf. results from 





























517 , Foundation of liability—W hether incompetence of servants.}—MEHNER v. WINNIPEG ELECTRIC Ry. Co. (1911), 8 W. W. R. 


25 Man. L. ° 384.—CAN, 
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the immediate force of deft., himself whethe 
intentionally or not, pltf. may bring an action of 
trespass ; & on the other, if the act be that of 
the servant, & be negligent not wilful, case is the 
only remedy against the master. The master 
is liable for all the negligent acts of the servant 
in the course of his employment ; but that liability 
does not make the direct act of the servant the 
direct act of the master. Case will lic against a 
master for, in cffect, employing a careless servant, 
but not trespass, unless the act was done by his 
command, that is, unless cither the particular 
act which constitutes the trespass is ordered to 
be done by the principal, or some act which 
comprises it, or some act which leads by a physical 

necessity to the act complained of (PARKE, B.).— 

SHARROD v. LONDON & NORTH WESTERN Ry. Co. 

(1849), 4 Exch. 580; 7 Dow. & L. 213; 6 Ry. & 

Can. Cas. 239; 20 L. J. Ex. 185; 14 Jur. 23; 

154 E.R. 1345. 

Annotations :—-Distd. Faweett +. York & North Midland Ty. 
(1851), 16 Q. B. 610. Refd. Jkicketts v. Kast & West 
India Docks Ny. (1852), 12 C. B. 160 > Wolmes v. Mather 
(1875), L. 1.10 Exch. 261. 

1071. —--- -|-—BARTQySsHILL CoaL Co. v. 

McGuire, No. 972, ante, 

1072. ——- -|—BARTONSHILL Coat Co. v. 

REID, No. 971, ante. 

3. ——- -——.]~-The owner of a private way 
passing by his warchouscs is liable for injury to 
persons lawfully using the way if caused by the 
negligence of hie servants, ¢.9., by negligently 
lowering goods from the warchouses.—GALLAGHER 

v. HUMPHREY (1862), 6 L. T. 684 ; 27J.P.53; 10 

W. Rt. 664, 

Annotations :—Mentd. Scott r. London & St. Katharine 
Docks Co. (1865), 18 L. T. 148; Murley v. Grove (1882), 
46 J. VY. 360; Lowery v, Walker, 11910) 1 K. 8. 178; 
Wilson rv. Re Ry. (1916), 116 L. T. 71s Berge v. Rotter. 
EHarbous May Pistol ibe cade? Poe 
1074, —-. 1 —Dotta: ‘sent a barge under| 1080. —— Master deriving no profit from ser- 

the management of their lighterman to a wharf | V@Nt’s labour.}|—The London Dock co. * ae 

for the purpose of being loaded ; he was unable | for the negligence of its servants In unlo ‘heir 

to get up to it in consequence of a barge belonging goods, although the co. derives no profit from 4 

ind pitfs. lying in the way without any one in ie ma ». Incris (1814), 4 Camp. 72, 

charge of it; the foreman of the wharf told him | N.- V. 

to shove the other barge away as it had no busi-| _ 1081. — Effect of directions by master.|— 

ness there, & to bring hia alongside ; he then | A master is responsible for an act of negligence on 
moved plitfs.’ barge from the wharf, & made it|the part of his servant notwithstanding what 

fast to a pile in the river. When the tide went | directions he may have given him (MARTIN, B.).— 

down pltfs.’ barge settled upon a projection in| Norwich Boroven ELECTION CasE, TILLETT v. 

the bed of the river, & was injured :—Held : defts, | STRACEY, UARDIMENT 8 CASE (1869), 1 O'M. & 

Were responsible, as the lighterman, in doing the | H- 8; 19 L. T. 615. ‘ 

act complained of, was acting as their servant,— | Annotations :-—Refd. Taunton Borough Case (1874), 2 


: ; O™M. & H. 66. . Dublin Case (1869), 1 O'M. & H. 

PAGE v. DErRIES (1866), 7B, & S. 137. 270; ondondeiey Ole Potn. (7869) 21 1. T. 709; Re 

1075, ——- ——, J—Forsyry sv. MANCHESTER Parliamentary Klections Act, 1868, Galway County 
va No. 1151, post. 

6. 


al 
Petn., Trench v. Nolan (1872), 20 W. R. 833: Drinkwater 
~~ Directions given by third party.] R, 90. P 


’. Ponkin (1874), ao E. 626 ee Case (1 B74), 
Some bales of cotton, sent by deft. to a ware- -& H.7; Maloolm ». Parry (1875), L. R. oP 
house & packed there carelessly by his servants 1082. —— Damage by third party—Through 
under the direction of the warehouse keeper, after- | negligence of servant.}|—-ENGELHART v. FARRANT & 
wards fell on pltf., a servant of the owner of the 


warehouse, who w ing by in th f THiapility oto tion.|-—See C : 
: ’ us passing by in the course o bility of corporation.]--See CoRPORATIONS, 
his duty :—Held: deft. was not responsible. — : P 


Vol, XIII., p. 406, Nos. 1274 et seq. 
aa tA eo (1864), 3 H. & C. 462; 34 

.J. Ex, s J.P. 118; 10 Jur. N. 8, : 
18 W. 165 5 159 E.R. O11, erat eee 

nnotations :—-Refd. Murray v. Curr 
ac : Manning t. Adan es ourTie 1 ae pore 
77. For master’s benefit. —Deft. 
bought some boards from pltf., & at dott.’ request 


Itf. gave him permission to use his shed for the 
ea of rag a signboard. Deft. employed 
D., a carpenter, to make the signboard at a fixed 
price, & D. used the shed for that purpose, with 
pltf.’s knowledge. D., while so working, lighted 
@ pipe from a match with a shaving, which he 
accidentally dropped, & the shed was burned 
down :—Heild: the act of D., not being a negligent. 
act within the scope of his employment, deft. 
was not liable—WILLIAMS v. JONES (1865), 3 
H. & C. 602; 13 L. T. 300; 29 J. P. 644; 11 Jur. 
N. 8S. 843; 18 W. R. 1023; 159 EK. R. 668, 
Ex. Ch. 

Annotations :-—Distd. Jefferson v. Derbyshire Farmers, 
11921] 2 K. B. 281. Retd. Whitmore v. Pearson (1868), 
16 W. It. 649. 
1078. —— -——- Act lawful.J—A master is 

answerable in trespass for damage occasioned by 

his servant’s negligence in doing a lawful act in 
the course of his service; but not so if the act 
is in itself unlawful & is not proved to have been 
authorised by the master. As if a servant, autho- 
rised merely to distrain cattle damage feasant, 
drives cattle from the highway into his master’s 
close & there distrains them.—Lyons v. MARTIN 

(1838), 8 Ad. & Kl. 612; 3 Nev. & P. K. B. 509; 

1 Will. Woll. & H. 500; 7L. J. Q. B. 214; 112 

K. ht. 932. 


Annotations :—Apld. The Druid (1842), 1 Wm. Rob. 391. 
Distd. Bayley v. M.S. & L. Ry. (1872), L. R. 7 CG. P. 415. 
Refd. Limpus v. London General Omnibus Co. (1862), 
1 H.& C. 526; Dyer v. Munday (1895), 64 L. J. Q. B. 















































1079. Act involving unauthorised 
trespass.|—An employer is responsible for damage 
caused by the negligent act of his servant in carry- 
ing out work which he is employed to do, even if 
the act incidentally involves a trespass which the 
employer has not authorised.—GoH CHOON SENG 
v. Ler Kim Soo, [1925] A. 0. 550; 04 L. J. P.C. 
129; 133 L. T. 65, P. C. 

















B. Negligent Driving. 
(a) In General. 
1083. Master liable..—ANoNn. (1698), 1 Ld. 
Raym. 739; 91 EB. R. 1394; sub nom. JONES v. 
Hart, Holt, K. B. 642; 2 Salk. 441. 


PART IX. SECT. 8, SUB-SECT. 13,.— | business, was driving at a rapid rate | & ten years were playing on the road 
» So spans on | REIL Ta the mae it | Come glans amen tie ier 

; P ; © mon n but suppose 
” ha ne aster liable.]— Deft.’s ser- | to control or check suddenly. Pitt.’s was sufficient apace to pass between 
aut, while engaged in his master’s | tro children aged respec vely two ! them, & made no attempt to pull up 











Part [X.—Liapinuiry or Masrer to Tutrp Persons. 


1084, ———.]—A declaration which charges deft. 
with having negligently driven his cart against 
pltf.’s horse is supported by evidence that deft.’s 
servant drove the cart.—BRUCKER v. FROMONT 
(1796), 6 Term Rep. 659; 101 B. R. 758. 


Annotations :—Refd. M‘Manus v. Crickett (1800), 1 East, 
106; Leame v. Bray (1803), 3 East, 593; Lyons v. Martin 
(1838), 8 Ad. & Kl. 512; The Druid (1842), 1 Wm. Kob. 
391; Patten v. Rea (1857), 2 C. B. N.S. 606; Limpus v. 


1085. .]—If horses are hired out to draw a 
private carriage, but are driven by the servant of 
the person who hires them, he shall be liable for 
any injury done by them.—SAMMELL v. WRIGHT 


(1805), 5 Esp. 263, N. P. 2 
maa :—Reld. Laughor v. Pointer (1826), 5 B. & C. 
v 


1086. Servant employed on master’s busi- 
ness.|—-Trespass lies against a master for the act 
of his servant, where while the servant drives his 
master in a gig, the horse runs away & docs 
damage.—CHANDLER wv. BROUGHTON (1832), 1 
Cr. & M. 29; 3 Tyr. 220; 2 L. J. Ex. 25; 149 
E.R. 301. 
.innotations :-—Apld. M‘Laughlin v. Pryor (1842), 4 Man. 

& G. 48. Mentd. Pratt v. Patrick, [1924] 1 K. B. 488. 

1087. -]—LIUTCHINSON v. YORK, 
NEWCASTLE & BERWICK Ry. Co., No. 1697, post. 

1088. ——— -]—A master is responsible for 
an injury resulting from the megligence of his 
servant whilst driving his cart or carriage, pro- 
vided the servant is at the time engaged in his 
master’s business, even though the accident 
happens in a place to which his master’s business 
did not call him; but, if the journey upon which 
the servant starts be solely for his own purposes, 
& undertaken without the knowledge or consent 
of his master, the lattcr is not responsible. 

J)cfts.’ carman, having finished the business 
of the day, returned to their shop with their horse 
«& cart, & obtained the key of the stable, which 
was close at hand; but, instead of going there 
a. once, & putting up the horse, as it was his duty 
to do, he, without his masters’ knowledge or con- 
sent, drove a fellow-workman to Kuston, &, on 
lus way back, ran over & injured pltf. & his wife : 
—Ileld : (1) inasmuch as the carman was not at 
the time of the accident engaged in the business 
of his masters, they were not responsible for the 
consequences of his unauthorised act. 

The declaration alleged that defts. were possessed. 
of a certain cart & horse, which was being driven 
by & under the care & direction of their scrvant, 
not saying, at the time of the grievance complained 
of; & that, whilst pltf. was crossing a certain 
street, etc., defts., by their servant, so negligently 
& improperly drove & directed the cart & horse 
along the strect, that pltf. was knocked down & 
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injured :—Held: (2) under not guilty, defts. 
might show that the driver was not at the time of 
the accident acting as their servant.—M1rcHEeL. 
v. CRASSWELLER (1853), 13 C. B. 237; 22 1. J. 
C. P. 100; 20 L. T. O. S. 237; 17 Jur. 716; 1 
ie Bees : ies = eee 

nnotations : 8 to (1 . ry te. f 

L. lt. 40. B, 476. Reka. Gooer'v Londo Goneral Ouibty 

. - B. N.S. 290; Seymour v. Greenwoourc 

(1861), 6 H. & N. 359; Tobin v. 2. (1861), 16 UC. B. N.S. 

310; Williams v. Jones (1865), 13 L. 'T. 300; Burns v. 

Poulsom (1873), L. R. 8 G. 2. 563; Stevens v. Woodward 

(1881), 6 Q. B. D. 318. 

1089. ——— Vehicle also used for private 
business.] —A master is responsible for an injury 
occasioned by the negligent driving of his servant, 
where he is acting at the time in his service & in 
a manner impliedly sanctioned by him. 

A., the general manager of deft., the proprietor 
of a horse repository, was possessed of a horse & 
gig, which were kept for him upon deft.’s premises 
free of charge, & were used by A. in the conduct 
of deft.’s business. In going, with the knowledge 
of deft., upon deft.’s business, with the horse & 
gig, A. drove against & killed pltf.’s horse :— 
Held: deft. was responsible ; & it was immaterial 
that A. was also going on private business of his 
own.—PATTEN v. REA (1857), 2 C. B. N. S. 606; 
26 L. J. C. P. 235; 29 L. T. O. 8S. 161; 215. P. 
tee 3 Jur. N.S. 892; 5 W. KR. 689; 140 WW. R. 


(6) Driver Making Detour for Other Purposes. 

1090. Whether master liable.|—If a servant 
driving his master’s cart, on his master’s business, 
make a detour from the direct road for some 
purpose of his own, his master will be answerable 
in damages for any injury occasioned by his 
careless driving while so out of his road. But 
if a servant take his master’s cart without leave, 
at a time when it is not wanted for the purposes 
of business, & drive it about solely for his own 
purposes, the master will not be answerable for 

any injury he may do.—JOKEL v. MORISON (1834), 

6C. & P. 501, N. P. 

Annotations :-—-Folld. Sleath v. Wilson (1839), 9 C. & P. 
607. Consd. Burns v. Poulsom (1873), L. R. 8 C, P. 
563. Refd. Mitchell v. Crassweller (1853), 13 C. B. 237; 
Whutman v. Pearson (1868), L. R. 38 C. VY. 422; Stevens 
v. Woodward (1881), 50 L. J. Q. B. 231. 


1091. .}—If a servant without his master’s 
knowledge take his master’s carriage out of the 
coach house, & with if commit an injury, the 
master is not liable ; because he has not in such 
case cuotrusted the servant with the carriage. 
But whenever the mastcr has entrusted the ser- 
vant with the control of the carriage, it is no answer 
that the servant acted improperly in the manage- 
ment of it; but the master in such case will be 
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the horse until it was too late to do so. | W. L 


R. 174: 4 W. W. 2. 9565 11 


1086 i. —-— NServant employed on 


Both children were run over & injured : 
-~Held : the servant had failed to 
exercise the degreo of care that was 
ae haar R ne pirewmnatanees, & deft. 
0.—-TURNER v. ISNOR (1893), 
25 N.S. R. 428.— CAN, ( 
‘3 hi ji, ——,}—Tho rule of the com- 
he aw is that the owner of a vehicle 
dane driver is nogligent & causos 
Paes 1ag68 to another person is not liable 
serve ver, but only if the drivor is his 
servant acting within the scope of his 
Maeployment.—B. & R. Co., Lip. ev. 
Sy EOD (1912), 22 W. L. R. 274; 
2 Alta. L. R.176; 2 W. W. R. 1093.— 
CAN. 
1083 fii, ——.J— Pltf. 


whil 
dette driving in a taxicab 


servant of defts., & pltf. was entitled 
to recover —HOGHES v. oH 

‘ F . KXCHANGE 
TAXICAB & AUTO-LIVERY (1913), 24 


D. lh. hR. ¥14.—CAN. 

1083 iv. ———.J}—LANE tv. CRANDELL 
(1913), 23 W. L. R. 869; 10 D. L. Rt. 
763; 4 W. W. R. 165; 5 Alta. L. R. 
42.—C e Ww ayy 

1083 v. .}—~AMUNDSEN v. WA 
(1913), 24 W. L. R. 280; W. W. R. 
672: 11 D. L. R. 167; 6 Alta. L. R. 
46.—CAN. 

1083 vi. ———.}—HIRSHMAN v. BEAL 
(1916), 38 O. L. HR. 40.—CAN. 

1088 vii. .J—MoKay v. DRYBS- 
DALK, [1921] 2 W. W. R. 592.—CAN. 

1083 viii. . +-CORMACK 0. DIG BY 
(1876), I. qj. 9 C. L. 557.— IR. 

1083 ix. ———.] — WITSON v. OWENS 
(1885), 16 L. R. Ir. 225.—IR. 


1088 x. ———.]-——GRACEY v. BELFAST 
Tramway Co., (1901] 21. R. 322.—IR. 


1083 xi. ———. }+-BROWN v. M‘GREGOR 
(1813), 17 Fac. Coll. 232.—SCOT. 











master’s business. }— MERRITY v. HEPEN- 
STAL (1895), 25 8. C. R. 15U.—CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— 
B. (b). 


1090 i. Whether master liable.]-—The 
driver of defts.’ ice-waggon, after 
delivering their ice along his pre- 
scri route, instead of returning to 
the co.’s barns, got drunk, & some hours 
after he was due to return, & while 
driving out of his homeward course, 
ran ovor pitf., causing injury :—-Held : 
defts. were not Hable, as the drivor 
was not acting in the course of his 
employment at the time of the acci- 
dent.—WIL1S v. BELLK Ewakt lon 


Co. (1906), 12 O. L. RK. 526; 8 O. W. R. 
331.—CAN. 


1090 ii. ——-.}—MATTEL v. GILLIES 
(1908), 16 O. L. R. 658; 11 0. Ww. Rh. 
1083.—CAN. 
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Sect. 3.—In tort: Sub-sect. 18, B. (b), (c), (d) 
dz (e).] 


liable, because he has put it in the servant’s 

ower to mismanage the carriage, by entrusting 
-him with it. Therefore, where a servant, having 
set his master down was directed by him to put 
up in Leicester Square, but instead of so doing 
went to deliver a parcel of his own in the Old 
Street Road, & in returning along it drove against 
an old woman & injured her :—Leld: the master 
Was responsible for his servant’s act.—SLEATH v. 
WILSON (1830), 9 C. & P. 607; sub nom. HEATH 
v. WILSON, 2 Mood. & R. 181, N. P. 

RAIN NF. Storey v. Ashton (1869), L. Re. 4 Q. 3B. 

(U0. 





1092. ——-.]— MITCHELL v. CRASSWELLER, No. 
ICS8&, ante. 
1093. —- --J- Deft., a wine merchant, sent his 


carman & clerk with a horse & cart to deliver 
some wine, & bring back some empty bottles; 
on their return, when about a quarter of a mile 
from deft.’s offices, the carman, instead of per- 
forming his duty, & driving to deft.’s offices, 
depositing the bottles, & taking the horse & cart 
to the stables in the neighbourhood, was induced 
by the clerk, it being after business hours, to drive 
in quite another direction on business of the 
clerk’s ;_ & while they were thus driving pltf. was 
run over, owing to the negligence of the carman :— 
Held: deft. was not liable: for th carman was 
not doing the act, in doing which he had been 
guilty of negligence, in the course of his employ- 
ment as servant. 

The question in all such cases as the present is 
whether the servant was doing that which the 
master employed him to do (Lusu, J.).—STOREY 
v. ASHTON (1869), L. BR. 4 Q. B. 476; 10 B. & S. 
ee 38 L. J. Q. B. 223; 335. P. 676; 17 W. R. 
-{nnotations :—Reftd. Burns r. Voulsom (1873), L. 2. 8 

CG. PP. 3633 Venables tr. Smith (1877), 2 Q@. B.D. 2793 

Stevens v. Woodward (1881), 6 Q. B.D. 318; Coupé Co. 

t. Maddick, {1891] 2 Q. B. 4135 Gillson » London & Lidia 

Docks Joint Committee (1892), 8 'T. L. RR. 702; Sanderson 

v. Collins (1904), 90 L. 'T. 243. 

1094. ----—.|—Deft. hired a carriage & horse 
from pltfs. Deft.’s coachman, instead of taking 
them, as was his duty, tv the stable, drove for his 
Own purposes in another direction. While he was 
thus engaged, the carriage & horse were injured 
owing to his negligent driving :—Held: there had 
been a breach of deft.’s contract as bailee for which 
he was liable.—Courk Co. v. Mappioxk, [1891] 2 
Q. B. 418; 60L. J. Q. B. 676; 65 L. T. 4893; 56 
J. P. 30, D.C. 

«frnatations :- C ok ‘rson v. Collins, c. i. 
aK. Rela. Cheshire t alley 00d) TE ease ie 
». 

1095. ——.J—Vatcn ». Lonpon & Norra 

WESTERN Ry. Co. (1899), 15 T. L. R. 246, C. A. 
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MASTER AND SERVANT. 


(c) Driver Taking Out Vehicle for Other Purposes. 
1096. General rule—Master not liable.|—JorEt 
v. Morison, No. 1090, ante. 








1097. ——.|—SLEATH v. WILSON, No. 
1091, ante. 

1098. ——.|— MITCHELL v. CRASSWELLER, 
No. 1088, ante. 

1099. -]—Deft.’s carman, without his 








master’s permission, & for a purpose of his own 
wholly unconnected with his master’s business, 
took out deft.’s horse & cart, & on his way home 
negligently ran against pitf.’s cab & damaged it. 
The course of the employment of the carman 
was, that with deft.’s horse & cart he took out 
beer to customers of deft., a brewer, & in returning 
to the brewery he called for empty casks wherever 
they would be likely to be collected, for which 
he received from deft. a gratuity of ld. cach. <At 
the time of the accident the carman had with him 
two casks which he had picked up on his retura 
journey at a public-house which his master sup- 
plied, & for which he afterwards reccived the cus- 
tomary Ild.:—Held: the carman had not re- 
entered upon his ordinary duties at the time of 
the accident, & therefore the master was not 
liable.—RAYNER v. MITCHELL (1877), 2 C. P. D. 
357; 25 W. R. 633. 

1100. --— ——.]-—Deft. sent his carriage to 
be repaired by pltf. who was a coach builder. 
Pf. sent a carriage of his own to deft. for use 
while the repairs were going on. ‘The coachman 
of deft. without his knowledge, tovk pitf.’s carriage 
out for his own purposes, & while he was driving 
the carriage it was.injured through his negligence. 
In an action to recover the cost of repairing it: 
-—Held: as the coachman at the tine when the 
injury was done to the carriage was not acting 
in the course of his employment, deft. was not 
liable-— SANDERSON v. COLLINS, [1904] 1 K. L. 
628; 73 L. J. K. B. 358; 90 I. T. 2433; 20 
T. L. BR. 249; sub nom. SAUNDERSON v. COLLINS, 
52 W. BR. 354; 48 Sol. Jo. 259, C. A. 
een :-- Consd. Cheshire v. Bailey, [1905] 1 K. DB. 


(d@) Hackney Carriage Drivers. 

Sec, generally, STREET & AERIAL TRAFFIC. 

Whether driver a servant of proprietor.|—Scce 
Part 1I., Sect. 4, ante. 

1101. Liability of proprietor — Driver acting 
within scope of employment—lIf relationship of 
master & servant subsists.|—A cab plying in the 
streets in London, in the ordinary way, was hired 
by P. to carry his luggage. ‘The luggaye was lost 
by the fault of the driver. On the cab was the 
name of HU. as proprietor of it, which he in fact 
was. Y., @ licenced driver, was actually driving 
at the time. P. sued H. on a contract to carry 
his luggage. It appeared that Y. cach day paid 


- (0). 

1096 i. Gencral rulc— Master not liable.) 
—In an action for damages for injury 
caused by negligent driving, it appearcd 
that aservant of defts, on his way fora 
wrench, for which he had been sent for 
the purpose of shutting off the water 
from a street hydrant which had burst, 
without the knowledge or consent of 
defts. wrongfully took possession of a 
horse & buggy belonging to defis.’ 
city comr. & therewith ran pltf. down, 
causing the injury complained of :-— 
ee : one vereunet Hable.—Strer- 

; v. CiTy OF TORONTO (1887), 
0, R. 139.—CAN, is w-' : o ne 


1096 ii, ——-  ——-.]— Witsor v. 
ARXOLD (1914), 27 W. L. R. 259: % 
W. W. R.4; 15 D. L. R. 915.—CAN. 

1086 ili, ——-———..}— Where a chauf- 


feur, who was taking kis master's car 
to a worksLop for repairs, finding the 
Jane leading to it pipasealic, lett the 
car jn charge of the cleaner, who, 
though forbidden, drove it & broke a 
municipal lamp post :—eld: the 
master was not liable for the cleancr’s 
act, since it. was outside the scope of his 
cinployment.—NALINI RANJAN SEN 
GUPTA vo, CALCUTTA CoRPN. (1925), 
I. L. R, 52 Calc. 983.—IND. 


f. Exception to  rule.] —~ Applt.’s 
servant while driving applt.’s car 
misscd his overcoat, which he had used 
in the course of his employment ecarlicr 
in the day. While, without appel- 
lunt’s instructions, driving the car to 
where he believed he had left it, he 
jujured reap. :—Held: the ovorcoat 
being part of the servant’s equipment, 
his going to recover it was reasonably 


incidental to his employment & appt. 
was liuble.—NiGUTINGALK v. COCKEO, 
{1917) N. Z. L. Wt. 433.—N.Z, ¢ 


PART IX. SECT. 3, SUB-SECT. 13.-— 


1101 i. Liatility of proprietor—Driver 
acling within scope of employment—I1f 
relationship of master & servant subsists. | 
—-I'he owner of a horse & car is not 
liable for the negligent driving of some 
other person, even though he had 
Enowlélac of such driving, & the person 
driving had authority from the owner 
to drive, unless such driving was upon 
the business of the owner, or the rela- 
tion of master & servant exists..— 
HUNTER v. HANNAY (1892), 26 1. L. T. 
129.—IR. 

1101 fi, —— ——-. ———-.] — PRIEST Ly 
v. DUMEYER (1898), 158. C. 393.—S. AF. 


Part [X.—Liapiuity or Master To Tuirp Persons. 


a sum of money to H. for the use of a cab & two 
horses for the day, depositing his licence with H. 
before he took the cab out, in compliance with 

London Hackney Carriage Acts; & Y. made what 

he could by the use of the cab & horses :—Held: 

taking into consideration the provisions of those 

Acts, the driver must be taken to be the agent 

of the proprietor with authority to make contracts 

for the employment of the cab on his account; 

&, consequently, the action was rightly brought 

against the proprietor.—POWLHS v. HIDER (1856), 

61. & B. 207; 251. J.Q. B. 331; 271. T. 0.58. 

77; 2153.P.4; 2 Jur. N.S. 472; 4 W. 1. 492; 

119 BE. R. 841. 

Annotations :—Distd. Fowlor v. Lock (1872), l. R. 7 C. P. 
272. Folld. Venables v. Smith (1877), 2 Q. B. D. 279. 
Consd. King v. Spurr (1881), 8 Q. B. D. 104. Distd. King 
«. London Improved Cab Co. (1889), 23 Q. B. D. 281. 
Folid. Keen v. Honry, [1894] 1 Q. IB. 292. Consd. Gates 
e. Lill, [1902] 2 K. B. 38. Distd. Kemp v. Elisha, [1918] 
1 K. B. 228 Refd. Smith v. General Motor Cab Co. 
(1911), 105 L. TIT. 1133; Bygraves v. Dicker, [1923] 2 
Kk. B. 585. Mentd. Steel ». Lester (1877), 3 C. P. D. 

Tae pogpett v. Waterloo Taxicab Co. (1910), 79 L. J. 


1102. ——.|—PItf. was run over & 
sustained injuries through furious driving on the 
part of a cab driver, & brought his action for such 
injuries against the proprietor of the cab. The 
arrangement between the proprietor & the driver 
was that the horse & cab were entrusted by the 
former to the latter for the day, to be used entirely 
at the driver’s discretion during the day, for the 
purpose of plying for hire. The driver was to 
pay 16s. for the cab; all that he made above that 
sum was his perquisite for his labour & any defi- 
ciency he had to make good afterwards. There 
was no particular time fixed for going out or re- 
turning with the cab. On the day when the acci- 
dent occurred the driver was on his way back 
with the cab to the stables of the proprietor 
intending to return the cab. When he came to 
the end of the mews in which the stables werc, 
he went on with the cab to a tobacconist’s a little 
way off & purchased some snuff & on his way back 
to the stables the accident happened :—Held: 
the proprictor was liable for the acts of the driver 
while acting within the’ scope of the purposes for 
which the cab was entrusted to him, as a master 
for the acts of his servant, & the driver was at the 
time of the accident so acting. 

Independent] y of Acts of Parliament relating 
to this subject, the relation between them would 
be that. of bailor & bailec, not that of master & 
servant (COCKBURN, C.J.).—VENABLES v. SMITH 
(1877), 2 Q. B. D. 279; 46 L. J. Q. B. 470; 36 
1. T. 509; 413.2. 551; 25 W. BR. 584, D.C. 
-innotations :—Consd. Stoel ». Lester (1877), 3 C. P. D. 121; 

ing t. Spurr (1881), 8 Q. B. D. 104. Apprvd. King r. 

London lhnproved Cab Co. (1889), 23 Q. B. D. 28). Folld. 

Keen v, Henry, [1894] 1 Q. 1B. 292. TConsd. Gates v. Bill, 

11902] 2 K. B. 38. Apprvd. Smith v. General Motor Cab 

to [L911] A. C. 188. Distd. Kemp ». Elisha, [1918] 1 

13. 228. Refd. Doggett v. Waterloo Taxi Cab Co., 

[1910] 2 K. B. 336; Bygraves v. Dicker,” [1923] 2K. B. 585. 

1103, —— .|—A proprietor of a 
hackney carriage is liable for the acts of his driver 
while acting within the scope of his employment. 
—PLAYLE v, Kew (1886), 2 T. L. R. 849, N. P. 

1104, - ——.]—Under London Hack- 
ney Carriages Act, 1843 (c. 86), so far as the public 
18 Concerned, the proprictor of a hackney carriage 
18 responsible for the acts of the driver whilst 
plying for hire, as if the relationship of master & 
servant cxisted between them.—KING v. LONDON 
IMPROVED Cas Co. (1889), 23 Q. B. D. 281; 
us » J. Q. B. 456; 61 L. T. 34; 53 J. P. 788; 

TW. R. 737; 5 T. LR. 691, C. A. 


Annotations -—Folld. Keen ». Henry, {1894] 1 Q._ B. 292. 


..B 
- Gates v. Bill, [1902] 2 K. B. 38. Apprvd. Smith 
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v. General Motor Cab Co., [1911] A. CG. 188. Distd. 
Kemp v. Klisha, (1918) 1 K. B. 228. Refd. Doggett rv. 
Waterloo Taxi-Cab Co., [1910] 2 K. B. 336. Mentd. 
Smith v. Bailey, [1891] 2 Q. B. 403. 











1105. Under London IHack- 
ney Carriages Act, 1843 (c. 86), so far as the 
public is concerned the registered proprictor of a 
hackney carriage, is responsible for the acts of 
the driver whilst: he is plying for hire, as if the 
relationship of master & servant existed between 
them, even though it does not in fact exist.— 
KEEN v. HENRY, [1894] 1 Q. B. 292; 63 L. J. 
Q. B. 211; 69 L. T. 671; 58 J. P. 262; 42 W. R. 
eae 10 T. L. lt. 96; 38 Sol. Jo. 77; 9 RK. 102, 


Annotations :—Consd. Gates v. Bill, [1902] 2 K. B. 38. 
Distd. Kemp v. Klisha, [1918] 1K. 3B. 228. Apld. Bygraves 
v. Dicker, |1923) 2 K. B. 585. Refd. Doggett v. Waterluo 
Taxi-Cab Co., [1910] 2 K. B. 336. 


1106. —— |—A taxicab driver 
occasionally took a cab out for the day from the 
owners’ yard. He paid them 75 per cent. of his 
receipts, & accepted certain conditions as to the 
use of a uniform & the purchase of petrol. There 
was little or no control exercised over him, though 
the words servant & dismissal occurred on notices 
issued by the owners to the drivers & the public: 
—Held: the question whether or not he was a 
workman, was one of fact, & there was evidence 
that the contract between the partics was not a 
contract of service. 

It may well be that though the relation between 
the taxicab owner & his driver inter se be that of 
bailor & bailee, the driver may still quoad third 
parties be treated as the agent of the proprietor 
authorised to ply for hire in the streets for reward 
to the proprictor, & the latter be thereby rendered 
liable for those acts of the driver which were within 
the scope of the latter’s authority (ORD ATKIN- 
SON).—SMITH v. GENERAL Moror Cas Co., Lrn., 
[1911] A.C. 188; 80 L. J. K. B. 839; 105 L. TT. 
1138; 27 T. L. ht. 3870; sub nom. BATES-SMITH v. 
GENERAL Moron Cas Co., Lirp., 55 Sol. Jo. 439 ; 
4B. W.C. C. 249, IL 1. 

Annotations :—Refd. Kemp v. Flisha, [1918] 1 K. B. 228. 
Mentd lt. v. Musser (1911), 82 L. J. K. B. 9135 Curtis 
v. Plumptre (1913), 6 B. W. GC. ©. 87;  Wilmerson v. 
Lynn & Hamburg 8.8. Co., [1913] 3 K. B. 931. 

1107. Cab appropriated to customer’s 
use—Driven for other purposes on manager’s 
orders.]|—InWIN v. WATERLOO TAXI-CAB_ CO., 
Lirp., No. 1131, post. 

1108. Carriage hired from proprietor by 
driver—Daily hire.]|—The licenced driver of a cab 
licenced to deft. is a servant of deft., for whose 
trespass when driving the cab deft. is liable, 
although the driver hire the cab at a sum certain 
each day, by a bargain having reference to that 
day only; such an agreement being merely the 
mode of paying deft.’s wages.—MORLEY v. DUNS- 


COMBE (1848), 11 L. T. O. S. 199. 
Annotations -—Folld. Powles v. Hider (1856), 6 FE. & 13. 207, 
Mentd. Fowler v. Lock (1872), L. KR. 7 C. 2. 272. 


1109. .|—POoOWLES v. Hiper, No. 
1101, ante. 

1110. Award against driver bars action against 
master.]|— WRIGHT v. LONDON GENERAL OMNIBUS 
Co., No. 1013, ante. 


—a 
e 


























(e) Servant or Third Party Acting for Driver. 
See, generally, AGENCY, Vol. I., pp. 387 et seq. 
1111. Servant—By order of foreman.]—In an 

action to recover damages for injury caused by 
deft.’s servant in driving a cart against pltf.’s 
cab, it appeared that the servant who was driving 
the cart was not usually employed for that purpose, 
but as a porter, nor did the cart or horse belong 
to deft. Deft. usually hired cart, horse & driver 
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for the purpose of taking out his goods, & the porter 
usually went in the cart to superintend their 
delivery ; but, on the occasion in question, the 
usual driver was not able to go, & deft.’s foreman 
sent the porter alone with the goods, & saw him 
drive away from deft.’s shop :—Held: this was 
sufficient evidence to go to the jury that deft. 
had employed the porter to drive, & rendered 
himself liable for his acts in the course of that 
oP v. WILLTAMS (1846), 8 L. T. O. S. 
9 


1112. Vehicle left contrary to express 
orders.|—-There is no rule of law to prevent a 
master being liable for negligence of his servant 
whereby opportunity was given for a third person 
to commit a wrongful or negligent act immediately 
producing the damage complained of. Whether 
the original negligence was an effective cause of 
the damage is a question of fact in each case. 

Deft. employed a man to drive a cart, with in- 
structions not to leave it, & a lad, who had nothing 
to do with the driving, to go in the cart & deliver 
parcels to the customers of defts. The driver left 
the cart. in which the lad was, & went into a house. 
While the driver was absent the lad drove on & 
came into collision with pltf.’s carriage. In an 
action to recover for the damage caused by the 
collision :—J/eld: the negligence of the driver in 
so leaving the cart was the effectiv : cause of the 
damage, & deft. was liable-—ENGLLITART v, FAR- 
RANT & Co., [1897] 1 Q. B. 240; 66 L. J. Q. B. 
1223; 75 1. T. 6173; 45 W. BR. 1793 sub nom. 
KINGELHART v. Farrant & Co. & Lipron, 13 
T. L. R. 81, C. A. 

Annotations :-—Apld. McDowall v. G. W. Ry., [1903] 2 K. B. 
331. Consd. Ricketts v. Tilling, [1915] 1 K. B. 644. 
Refd. Harris v. Fiat Motors (1906), 22 T. L. R. 556; 
Weld-Blundell ». Stephens, {1920} A. ©. 956. Mentd. 
Latham v. Johnson, (1913) 1 K. B. 398; Norman »v. 
G. W. Ry., [1913] 2 K. B. 153; Jefferies & Atkey v. 
Derbyshire Farmers (1920), 36 T. L. It. 825. 

1113. Omnibus driven by conductor.|-— 
At the end of a journcy the conductor of an omni- 
bus belonging to defts., in the absence of the driver, 
& apparently for the purpose of turning the omni- 
bus in the right direction for the next journey, 
drove it through some by-streets at a considerable 
pace, & while so doing negligently ran into & in- 
jured pltf. Pltf. gave no evidence that. the con- 
ductor was authorised by defts. to drive the omni- 
bus in the absence of the driver :—Held: ptf. 
had not discharged himself from the burden cast 
upon him of showing that the injury was due to 
the negligence of a servant of defts. acting within 
the scope of his employment, & defts. were entitled 
tc judgment.—BKaRD v. LONDON GENERAL OMNI- 
BUS Co., [1900] 2 Q. B. 530; 69 L. J. Q. B. 895; 
a es T. 362; 48 W. R. 658; 16 T. L. R. 499, 


Annotations :—Distd. Ricke ; ; . B. 
644. Refd. Whivchest D. Header, 100i) "2 B. rs 
Menta. fe x v. Blatspiel, Stamp & Heacock, {1924] 1 
1114. -|—At the end of a journey the 

conductor of an omnibus belonging to deft., in 

the presence of the driver, who was seated beside 
him, for the purpose of turning the omnibus in 
the right direction for the next journey, drove it 
through some by-streets so negligently that it 
mounted the foot pavement & knocked down & 
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11151. Third party—With consent 
@river.}—-MCGUIRE v. HEMBLING of 


driving pltf. was 
injured :—Jeld : 





motor car to T. The chauffeur of the 
car in violation of his instructions 
T. to drive. 
knocked down 
: : in allowing T. to 
drive the chauffeur was acting outside 
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seriously injured pltf., who was standing there. 
At the trial tiie judge, upon the authority of Beard 
v. London General Omnibus Co., No. 1113, anie, 
held there was no evidence that the conductor 
had any authority from defts. to drive the omnibus 
& entered judgment for defts. :—-Held : there was 
evidence of negligence on the part of the driver 
in allowing the omnibus to be negligently driven 
by the conductor, & there must therefore be a 
new trial.—RICKETTs v. TILLING (THOS.), LTD., 
(1915) 1K. B. 644; 84L.J.K.B. 342; 112 L. T. 
137; 31 T. L. R. 17, C. A. 

1115. Third party—With consent of driver.}— 
In an action on the case for damage done to 
pltf.’s cabriolet, from the negligence with which 
deft.’s cart was driven, deft., will be liable, although 
it should appear that deft.’s servant was not 
driving at the time of the accident, but had en- 
trusted the reins to »% stranger who was riding 
with him, & who was not in the service of deft.— 
Boots v. MISTER (1835), 7 C. & P. 66, N. P. 

Fiat Motors (1906), 22 T. L. Rt. 


Annotations :—N.F. Harris v. 
556 (See 23 T. L. lt. 504). Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 
1116. When servant is drunk.]—In an 





action for personal injuries against a cab proprietor 
it appeared that pltf. was knocked down & injured 
by a cab belonging to deft., the licenced driver 
being inside drunk & the vehicle being driven by 
an unlicenced man, also drunk, but not the scer- 
vant of deft. Pitf. was non-suited :—Held: the 
non-suit was right.—MANN v. WARD (1892), 8 


T. L. dt. 699, C. A. 
sad er saiaeia :—Dbtd. Englehart v. Farrant, [1897] 1 Q. B. 


1117. ——.|—While defts.’ omnibus was 
being driven by defts.’ scrvant, a policeman, 
thinking that the driver was drunk, ordered him 
to discontinue driving, the omnibus being then 
only a quarter of a mile from defts.’ yard. The 
driver & the conductor of the omnibus thereupon 
authorised a person who happened to be standing 
by to drive the omnibus home. That person 
through his negligence while so driving the omni- 
bus home injured pltf.:—Held: as dcfts. might 
have been communicated with, there was no 
necessity for their servants to employ another 
person to drive the omnibus home, & defts. were 
not liable for the negligence of the person so 
employed. 

Q@u.: whether, if there had been such a neccs- 
sity, defts. would have been liable.—GwILLIAM 
v. Twist, [1895] 2 Q. B. 84; 64 L. J. Q. B. 474; 
72 L. T. 579; 59 J. P. 484; 43 W. R. 566; 11 
T. L. R. 415; 14K. 461, C. A. 

Annotations :—Folld. Harris v. Fiat Motors (1906), 22 
T. L. R. 556 (Sce 23 T. L. R. 504). Distd. Ricketts r. 
Tilling, [1915] 1 K. B. 644. Consd. Prager v. Blatspicl, 
Stamp & Hoacock, [1924] 1 K. B. 566. Refd. Beard vr. 
London General Omnibus Co., [1900] 2 Q. B. 530. 

1118. In absence of necessity.|—GWwILLIAM 
v. Twist, No. 1117, ante. 

1119. —— i motor car, after having 
been repaired by defts., was sent back to the.owner 
under the charge of a driver who was in the 
employment of defts. The driver reccived instruc- 
tions from defts. not to give up the driving to any 
one. At one stage of the journey a man not in the 
employment of defts. accompanied the driver, 
who hearing a noise at the back of the car entrusted 
the driving to his companion while he himself 














the scope of his authority & defts. 
were not liable—CooGan te. DUBLIN 

MOTOR Co. (1914), 49 I. L. T. 24.—IR. 
. was 


& 1116 i. —— When servant is drunk.) 
——MARTIN v. WARDS 42887), 14 H. (Ct. 
of Sess.) 814; 24 Se. L. R. 586.—SCOT. 


Defts. hirod a 


While T 
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went to see the cause of the noise. While his com- 
panion was driving he negligently drove the 
car against pltf.’s van :—Held: as there was no 
necessity for keeping the car going while the driver 
examined the machinery, & thcrefore for entrusting 
the driving to the driver’s companion, defts. were 
not liable for the negligence of the latter.— 
LARRIS v. Frat Motors, Lp. (1906), 22 T. L. R. 
556, D. 0.3 revsd. on other grounds (1907), 23 
T. L. R. 504, C. A. 

Annotations :—Mentd. Ricketts v. Tiling, [1915] 1 K. 


B. 
44; Prager v. Blatspicl, Stamp & Heacock, [1924] 
1 K. B. 566. 


(f ) Other Cases. 


1120. Partnership business—Joint liability of 
masters.|—A. & B. are partners in the business of 
public carriers; by a contract between them, A. 
finds horses & drivers for certain stages, & B. 
supplies them for the remaining stages. They 
are, notwithstanding this division of the concern 
between them, responsible for the misconduct 
& negligence of their drivers & servants through- 
out the whole distance, & it is no defence to Bb. 
that the servant, by whom an injury is committed, 
was the special] servant of A. & hired & paid by A. 
aglone.—WEYLAND v. ELKINS (1816), Holt, N. P. 
997: sub nom. WALAND v. LeLKINS, 1 Stark. 272, 
N. PV. 

1121. .]|—Case against three defts., 
proprietors of a stage coach. ‘he declaration 
stated that defts. so carelessly managed their 
coach & horses, that the coach ran against pltf. 
& broke his leg. It appeared in evidence that one 
of defts. was driving at the time when the accident 
happened, & the jury found that it happened 
through his negligent driving :—Jeld: pltf. 
might maintain case against all the proprietors, 
although he might perhaps have bcen entitled to 
bring trespass against the one that drove the 
coach.—MORETON v. [I[ARDERN (1825), 4 B. & C. 
223; 6 Dow. & Ry. K. B. 275; 107 HK. R. 1042. 
Annotations :-—Consd. Williams v. Holland (1833), 10 Bing. 

112. Refd. Ashworth v. Stanwix (1861), 3 E. & EK. 701. 

Mentd. Wells v. Ody (1836), 1 M. & W. 452. 

1122. Servant striking another horse.|—Where 
pitfs. hired a chariot for the day, appointed the 
coachman, & furnished the horses :—Held: 
(1) they were properly described as owners & 
proprietors of it, in a declaration against deft. for 
an accident arising from his servant’s negligence 
im driving against the chariot; (2) where deft.’s 
servant wantonly, & not in order to execute his 
master’s orders, struck pltfs.’ horses, & thereby 
produced the accident, his master was not liable ; 
but where, in the course of his employment, he so 
struck, although injudiciously, his master is liable. 
ae ose ALISON (1821), 4 B. & Ald. 590; 106 


Annotations :—As to (1) Refd. Laugher v. Pointer (1826), 
9B. &C. 547. As to (2) Apld. Limpus v. London General 
Omnibus Co. (1862), 1 H. & ©. 526. efd. Freeman v. 
Rosher (1849), 18 L. J. Q. B. 340; Seymour v. Greenwood 
(1861), 7H. & N. 355; Udell v. Atherton (1861), 7 H. & N. 


1123. ——-.|_-FeELiMAN v. Mosms, FARMER v. 
Moses (1848), 2 L. T. O. 8. 213, N. P. 

1124. Servant occasionally employed by one 
master—Riding horse belonging to another master.] 
——A person occasionally employed by deft. as his 
servant, being sent out by him on his business, took 
the horse of another person, in whose service he 
also worked, &, in going, rode over pltf. At the 
trial, it was left to the jury to say, whether or 
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not the horse was taken by the servant with the 
implied consent or authority of deft.; & they 
having found a verdict for pltf., the ct. refused to 
grant a new trial.—GOODMAN v. KENNELL (1828), 
ie & P.167; 1 Moo. & P. 241; 6L.J.0.8.C.P. 

1125. Servant driving hired vehicle— Where hired 
driver provided.]--A. employs B. to deliver parcels, 
B. finding horse & cart & driver; & also employs 
©. to superintend their delivery; C. drives a cart 
containing carpeting, A. being a draper, against 
pitf.’s cab. Semble: this evidence does not 
establish even a primd facie case of liability against 
A.—POOLE v. WILLIAMS (1845), 6 L. T. O. S. 191. 

1126. Servant leaving vehicle unattended.| — 
WHATMAN v. Parson, No. 1000, ante. 

1127. Servant driving own horse—Kept for pur- 
poses of master’s business.|——-PATTEN v. REA, No. 
1089, ante. 

1128. Groom causing horse to kick.]—PItf. 
was driving a waggon with three horses along 
a highway. walking in the usual way at the head 
of the leading horse, on his proper side of the road. 
Deft. & his groom were riding by at a foot pace, 
meeting the waggon on the wrong side, when just 
as he passed pltf., the groom touched his horse 
with a spur, & the horse kicked out & struck pltf. : 
—RHeld;: the act of using the spur when so near 
pltf. was such an improper act on the part of the 
groom as to justify the jury in finding deft. to have 
been guilty of negligence.—- Nort v. Sari (1861), 
10 C. B. N.S. 572; 41. 7.4073; 142 K. RB. 576. 
Anson ete Hammack v. White (1862), 11 C 3B. 


1129. Driver obstructing rival omnibus—Con- 
trary to express orders.|— ]impus «. LONDON 
GENERAL OMNIBUS Co., No. 989, anle. 

1130. Servant inviting person into cart-- 
Emergency.]—) lif. at the request of a servant of 
deft. got into deft.’s cart, which was then in the 
charge of the servant, in order to render assistance 
to another servant of deft. who had been rendered 
unconscious by an accident. Pitf. fell out of the 
cart & was injured through the negligence of the 
servant in charge of the cart in causing the horse 
to start. In an action against deft. for damages 
for the injuries sustained by plt{.:—J/ecld: the 
existence of an emergency gave no implied authority 
to the servant to invite pltf. into the cart, & deft. 
was not liable to pltf.—LloUGHTON v, PILKINGTON, 
[1912] 3 K. B. 308; 82L. J. K. B. 79; 107 LT. 
235; 28'T. L. R. 492; 56 Sol. Jo. 633, D.C. 

1131. Servant driving cab—Appropriated to 
customer’s exclusive use—By order of garage 
manager.|—Defts. were the proprietors of taxicabs 
which they let out on hire. By an agreement 
with one of their customers one of their cabs 
was appropriated to his exclusive use. <A driver 
in their employment, by the order of their general 
manager, whose orders it was the duty of the 
driver to obey, drove him in that cab upon his 
private business. The gencral manager had no 
authority to use the cab for that purpose, but the 
driver had no reason to suppose that his order was 
an improper one. Plitf. was injured by the 
negligence of the driver while driving the cab :— 
Held: the driver was acting within the scope of 
his employment while so driving the cab, & defts. 
were liable for his negligence.—1RWIN v. WATERLOO 
Taxi-CaB Co., LUrp., [1912] 3 K. B. 588; 81 
L. J. K. B. 998; 107 L. T. 288; 28 T. L. R. 567; 


| 56 Sol. Jo. 720, C. A. 
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N.Z. L. R880 wen car—On firm's business—Contrary to orders.}—MAazZzOLA v. TURNBULL & JoNnES, LTD., [1926! 
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Damage to street lamp.|—See Gas, Vol. XXV., 
p. 480, Nos. 58-61. 


C. Damage by Fire or Waiter. 


1132. By fire.|—The common law liability of 
a master for the negligence of his servants in 
dealing with a fire is not altered by Fire Prevention 
Act, 1774 (c. 78), 5. 86, which applics only to the 
consequences of fires that “ accidentally begin,” 
& not to the consequences of fires that have been 
intentionally, though not maliciously lighted.— 
Finurrer v. Prmpranp (1847), 11 Q. B. 347; 17 
lL. J. Q. B. 89; 101. T. O. 8. 225; 115. P. 9038; 
12 Jur. 202; 116 i. R. 506. 

Annotations :-—Mentd. Re Barker, Er p. Gorely (1864), 4 
De G. J. & Sm. 4773 Grill v. General Iron Screw Collier 
Co. (1866), 35 L. J. C. P. 321; Musgrove v. Pandelis, 
11919] 2K. B. 43. 

1133. Servant smoking.|—WILLIAMS v. 
JONES, No. 1077, ante. 

1134. -——.]—-The owner of a motor garage 
leased it to a firm of motor engineers, who agreed 
with defts. to give them the use of it as a garage 
for motor lorries. A youth employed by defts. 
in the garage, while drawing motor spirit from a 
drum into a tin, struck a match, lit a cigarette, 
& then threw the match on the floor. This sct 
light. to some oil & petrol lying about the floor ; 
the fire spread to the motor spirit t owing from the 
drum, & the garage & its contents were consumed. 
In an action by the owncr & the lessees of the 
yarage against defts. for the negligence of their 
servant :—Held : the servant being engaged in an 
act which was within the scope of his employment, 
& required special caution, & having failed to 
exercise caution, was guilty of negligence in the 
course of his employment, & defts. were liable for 
the resulting damage.— JEFFERSON v. DERBY- 
SHIRE Farmers, Lrp., [1921] 2 K. B. 281; 90 
L. J. K. B. 1386]; 124 L. T. 775, C. A.; affg. 
S.C. sub nom. JEFFERIES & ATKEY (A. It.) & Co., 
Lrp. 9. DERBYSHIRE FARMERS, Lrp. (1920), 36 
T. 1. RR. 825. 

1135. By water—Overflow.|—Tlifs. occupied 
premises beneath the offices of defts., who were 
solrs. One of defts. had a room of the offices, & 
in it was a lavatory for his own use exclusively, 
& his orders to his clerks were that no clerk should 
come into his room after he had left. A clerk went 
into the room to wash his hands at the lavatory 
after his employers had left, turned the water 
tap, & negligently left it so that the water flowed 
from it into pltf.’s premises & damaged them. 
Jn an action for negligence :—Held: the act of 
the clerk was not within the scope of his authority, 
or incident: to the ordinary dutics of his employ- 
ment & there was no evidence of negligence for 
which defts. were liable-—STEVENS v. WOODWARD 
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1182 i. By fire.}—Bueer v. Brown 
(1919), 26 C. L. BR. 110.—AUS. 


gponsible for the act of his servants 
in sctt‘ng out fire which spread to 
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(1881), 6 Q. B. D. 318; 50 L. J. Q. B. 231; 44 

L. T. 153; 45 J. P. 603; 29 W. R. 506, D. C. 

Annotation :-—Expld. & Distd. Nuddiman v. Smith (1889), 
60 L. T. 708. 

136. —— .|—Defts. sublet to pltfs. the 
lower rooms of their house, while they retained the 
upper rooms for carrying on their own business, 
In these upper rooms there was a lavatory for the 
use of defts.’ clerks, the key of which was kept by 
defts.’ foreman. This foreman, leaving off work 
at 7 p.m., went at 7.10 p.m. to the lavatory to 
wash his hands. Turning on the tap, & finding 
no water, he went away without turning the tap 
off. When the water was turned on next morning 
it overflowed, went through the floor, & damaged 
pltfs.’ goods in the room below. The jury found 
that the damage was caused by the negligence of 
the clerk in leaving the tap open :—Held: defts. 
were liable for the damage so caused by the 
negligence of their clerk, upon the ground that, 
whether the use of the lavatory by the clerk was 
or was not within the scope of his authority, it 
was at all events an incident to his employment, so 
as to render his employer liable for the damage 
resulting from his negligence in such usc.— 
Ruppman & Co. v. SMitH (1889), 60 L. T. 708 ; 
53 J. P.518; 37 W. R. 528; 5 T. L. R. 417, D.C. 





D. Damage to Ship. 
See SHIPPING. 


E. Other Cases. 


1137. Employment of drunken servant—Servant 
drunk to master’s knowledge.]— WANSTALL v. 
PooLey (184]), 6 CL. & Fin. 910,n.; 7 E.R. 940. 

1138. Vehicle left unattended.] — Pltf. is not 
necessarily deprived of his right of action for an 
injury occasioned by the negligence of deft., even 
although he has contributed to the injury, by 
placing himself unlawfully in such a situation as to 
become liable to the accident, if the circumstances 
are such as to exclude the possibility of want of 
ordinary caution on his part. 

Deft.’s servant left. his cart & horse standing in 
a strect thronged with children. Pltf., a child of 
six, or seven years old, was climbing up & down the 
wheel of the empty cart. Other children drove 
the horse on, & pltf. was thrown down, & the wheel 
went over his leg :—Held: on this evidence the 
judge rightly left it to the jury to say whether there 
was negligence on the part of deft.’s servant; for 
if there was the action was maintainable.— 
LYNCH v. NURDIN (1841), 1 Q. B. 29; Arn. & H. 
158; 4 Per. & Dav. 672; 10 L. J. Q. B. 73; 5 
J.P. 319; 5 Jur. 797; 113 H.R. 1041. 


Annotations :—Distd. Mann v. Ward (1892), 8 T. L. R. 699. 
Refd. Degg v. Mid. Ry. (1857), 1 H. & N. 773; Engelhart 
v. Farrant, [1897] 1 Q. B. 240; Ruoff v. Long (1915), 114 
L. T. 186. Mentd. Davis v. Mann (1842), 7 J. Pb. 53; 
Barnes v. Ward (1850), 9 C. B. 392; Lygo v. Newbolt 





1132 ii. -——.}—Where a servant has 
authority. to light a fire upon his 
master’s land in the event only of a 
certain emergency arising, the question 
whether that cmergency had or had 
not arisen js irrelevant é deternnining 
the Hability of the master for damage 
caused to another person by a fire lit 
by_ the servant on the master’s land 
& by the servant’s negligence excaping 
on to that other person’s land.— 
WHITFIKLD v. TURNER (1920), 28 
C. L. R. 97.—AUS. 

1132 iii. ——.}—CaNADA SovuTHERN 
Ry. Co. v. PHELPS (1884), 14 S. CG. R. 
132.—CAN, 


11382 iv. -+—-lleld: deft. was re- 1132 vi. ——.}—PERcY v. BUTLER & 
JERRETT (1887), 7 Nfid. L. R. 237.— 

NFLD. 
i. ——~.}—REID v. BOUVERIE 


pltf.’s land & destroyed his property— 
the act being for deft.’s benefit.— 
DERRY v. ELLISON (1912), 20 W. L. R. 
794; 2 W. W. R. 99.—CAN. 


1182 v. «-}—Farm labourers hired 
to do anything that may require to 
be done upon well-wooded farms are 
acting within the scope of their employ- 
ment in setting out fires, evon if such 
setting out at the particular season of 
the year were contrary to the express 
orders of the employer, & therefore 
the employer will be liable to parties 
Girone, Biseow CHI 20 8.8 R 

N v. ELLISON A .C. R. 
504.—CAN. ; a 





11382 vii. 
(1914), 35 N. L. R. 203.—S. AF. 

1135 i. By water—Overflow.}—HAL- 
LENSTKIN BROTHERS, LTD. v. LEWIS & 
Co., 1917] N. Z. L. H. 592.—N.Z. 


PART IX. SECT. 8, SUB-SECT. 13,—E. 


11388 i. Vchicle left unattended. }—VARS 
v. GRAND TRUNK Ry. Co. (1873), 23 
Cc. P. 143.—CAN. 

1138 fi. ———.}—MorRISON v. M‘ARA 
(1896), 23 R. (Ct. of Seas.) 564; 33 
Sc. L. R. 384 > 3 S. L. T. 300.—SCOT. 

h. Injury caused by third parly— 
Baggage man. }—CUNNINGHAM v. GRAND 


Parr [X.—Liapiyiry or Master to T'urrp Persons. 


(1854), 9 Exch. 302; Caswell ». Worth (1856), 5 EK. & B. 
849; Alsop v. Yatos (1858), 27 L. J. Ex. 156; Singicton 
v. Eastern Counties 4 ate! 7C. B. N.S. 287; 
ve. N. EB. Ry. (1859), HE. B. & HE. 728; Hughes v. Mactic, 
Abbott v. Macfio (1863), 3 New Rep. ; Mangan v. 
Attorton (1866), 4 H. & C. 388; Francis v. Cockercll 
1870), 10 B. & S. 950; Clark v. Chambers (1878), 3 
. B. D. 327; Ponting v. Noakos, [1894] 2 Q. B. 281; 
arrold v. Watney, [1898] 2 Q. B. 320; McDowall v. 
G. W. Ry., [1902] 1 K. B. 618; Cooke v. Mid. G. W. Ry. 
of Ireland, [1909] A. C. 229; Lowery v. Walker (1909), 
79 L. J. K. B. 297; Barker v. Herbert, [1911] 2 K. B. 
633; Latham »v. Johnson, [1913] 1 K. B. 398; Rickards 
». Lothian, [1913] A. C. 263; Crane v. South Suburban 


Gas Co., [1916] 1 K. I. 33; Hardy v. C. L. Ry., [1920] 
3 K. B. 459; 


Weld-Blundell v. Stephens, [1920] A. C. 
956 ; Glasgow Corpn. v. Taylor, [1922] 1 A. C. 44. 


1139. Theft of goods therefrom.]—-A manu- 
facturing jeweller hired from a jobmaster a carriage 
with a horse & driver at an agreed weekly sum for 
the express purpose of sending his traveller with 
a stock of jewels to go round to his customers. 
One day while making his rounds the traveller 
went into an hotel & left the carriage, with a stock 
of jewels inside it, in the charge of the driver. 
Before leaving the carriage the traveller locked 
the door. The driver then went into a coffee 
house, leaving the carriage unattended in the 
street. A thief drove the carriage away & stole 
the jewels. The jeweller brought an action against 
the jobmaster to recover the value of the stolen 
jewels :—-eld: it was the duty of deft. to 
provide a driver who should take ordinary care of 
the carriage during the temporary absencc of the 
traveller, & the theft of the jewels was the natural 
& ordinary result of a breach of such duty, so as to 
make deft. liable for the loss suffered by pltf.-- 
ABRAIAM v. BULLOCK (1902), 86 L. T. 796; 50 
W. RR. 626; 18 T. L. R. 701, C. A. 

Annotation :—Distd. Cheshire v. Bailey, [1905] 1 K. B. 237. 

1140. Improper levy of fine—Appointee of clerk 
of peace—-Liability of sheriff.]|—The duty of the 
sheriff, with respect to the roll of fines sent to him 
by the clerk of the peace, pursuant to Levy of 
Fines Act, 1822 (c. 46), is not purely ministerial, 
& the sheriff is not justified in levying a fine stated 
in the roll to be unpaid, when the amount has been 
paid to the sheriff himself before recciving the roll. 
The duty clerk of the peace is authorised to receive 
the amount of fines imposed at quarter sessions ; 
& if he reccives the money & omits to notify the 
receipt in the roll, & damage accrues in consequence 
to the party fined, the latter may maintain an 
action against the deputy clerk of the peace for 
negligence. 

_Qu.: whether the deputy clerk of the peace is 
liable for acts of negligence of the assistant whom 
he appoints, pursuant to 59 Geo. 3, c. 28, to record 
the proceedings of the justices sitting in a second 
ct. at quarter sessions.—WILDES v. MORRIS (1852), 
221.J.M.C.4; 20L.7T. 0.8. 140; 16 Jur. 1115; 
sub nom. MORRIS v. WILDES, 17 J. P. 119. 

oo Misdelivery of package—Neglect of con- 
ra tie S order.|—Pitf. delivered at a station on 
i. ts. railway a package, addressed ‘‘S. & Co., 
yee India Docks, passenger ship Melbourne, 
sp astaae & paid one sum for the carriage to 

; ree By the practice of defts., goods delivered 
i at station for London are carried by their own 
ir to Birmingham, & thence by the L. & N. W. 
ia: to London. Before the package reached 

ndon, pltf. gave the clerk at the London station 
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to send it to ‘'S. & Co. Bell Wharf, Ratcliffe, 
London ”’; which order the clerk promised to obey, 
saying there was no extra charge. ‘She package 
was, however, delivered according to the first 
address, & consequently lost:—/leld:  defts.’ 
contract was to deliver according to pitf.’s 
directions ; pltf. had a right to countermand his 
original direction; the clerk was the agent of 
dcfts. to carry out their contract, & therefore to 
receive the countermand; & defts. were liable 
for the loss consequent on the countermand having 
been disobeyed. 

The power to receive the countermand was part 
of the contract itself. It was incidental to the 
employment of the clerk, that he should do all 
that defts. themselves would have been bound to 
do in performance of the original contract. Defts. 
were bound to act on a reasonable countermand ; 
& the clerk was, therefore, their agent to receive 
it (PLATT, LB.).—SCOTHORN v. SOUTH STAFFORD- 
SHIRE Ry. Co. (1853), 8 Exch. 341; 7 Ry. & 
Can. Cas. 810; 22 L. J. Wx. 121; 20 1. T. O. 8. 
2253; 17 Jur. 214; 1 W. RR. 154; 155 BE. R. 
1378. 

Annotations :—Mentd. Giles v. Tail Vale Ry. (1853), 2 1. & B. 
822; Crouch v. G. W. Ry. (1857), 2 UW. & N. 491; Bristol 
& Excter Ry. v. Collins (1859), 7 H. L. Cas. 195. 

1142. Neglect of statutory duty by servant— 
Injury not result of neglect.|—The mere neglect 
by a servant of a duty imposed upon him by 
statute in his master’s business, will not support 
an action against the master, where the injury is 
not showh to have resulted from the servant's 
neglect of the duty. 

An Act of Parliament authorised regulations, 
for any breach of which the master or other person 
having charge of any vessel, or the owner, if it 
appeared that he was in fault, was made liable to 
penalties, & one of these regulations required 
that a bright lightshould be exhibited at the mast 
head. A declaration against an owner, after setting 
forth these facts, alleged that deft.’s servants, In 
charge of the vessel, neglected to exhibit the light 
at the mast head, & that plItf.’s vessel, through the 
carelessness & neglect of deft.’s servants in not 
exhibiting such light, ran foul of deft.’s vessel :— 
Held: bad on demurrer, as not disclosing any 
injury arising from the negligence of deft.’s ser- 
vants nor any breach of duty on his part for which 
he would be liable civilly or criminally.—-GENERAL 
Steam NAVIGATION Co. v. Morrison (1853), 
13 CG. B. 581; 10. L. R. 1083; 22 1.3.0. P. 178; 
21L. T.O.8. 76; 17 Jur. 673; 1 W. KR. 330; 138 
E. R. 1327. 

1143, Road left in dangerous condition—Servant 
employed to repair drains.|—Deft., with the con- 
sent of the owner of the soil & the surveyer of the 
district, employed P., who was a labourer, but a 
person particularly skilled in the construction of 
drains, to cleanse a drain which ran from deft.’s 
garden under the public road, & paid I)’. 5s. for the 
job. Deft. had never before employed P., & did 
not in any way interfere with or direct him in 
doing the job :—Held: the relationship of master 
& servant was established between deft. & P., 
so as to render deft. Jiable for an injury occasioned 
1o pltf., whilst riding on the public road, by reason 
of the negligent manner in which P. had left the 








o the L. & N . W. Ry. co. an order, written across | soil of the road over the drain.—SaDLER ¥v. HEN- 
€ receipt which had been given for the package, | 1.0CK (1855), 4 KM. & B. 570; 3 C. L. R. 760; 24 
Cals AY. Co. (1871), 31 U. GC. Ry 1 Elevator shaft left onen — Neyli- ) MaLcoum (1907), 39 S. C. R. 265.—CAN, 
; N. gence of boy in charge—Causing injury. | n. Negligent coupling of engine & 

rian, jongie ae SO STDOAN ee | eerie, Gor 01S) 24 Wy Bt 198 

x UVUCe , ° ° ° e ® ER? e e > e ° be ry 
servant.}—STorr y. GRAND Pp starecgt td 4 W. W. R. 451; 11 D. L. R. 363.— 


, . Damag 
Co. (1874), 24 C. P, 347,.—OAN. of "caretaker of 


J.—VOL. XXXIV 


sleam — Negligence 
OF et MCNiCsOL v. | CAN, 


L 
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Sect. 8.—In tort: Sub-sect. 13, E.; sub-sects. 14, 15, 
7 & 18.) 


L. J. Q. B. 138; 241. 0. 0. S. 233; 1 Jur. N.S. 


677; 3 W.R.181; 119 K. RR. 209. 

Annotations :—Consd. Turncr v. G. E. Ry. (1875), 33 LL. T. 
431. Refd. Wiggett v. Fox (1856), 11- Exch. 832; 
Abraham v, Reynolds (1860), 5 H. & N. 143; Johnson . 
qndany (1889), 23 Q. Bh. D 


G29: Soc. Maritimo Francaise v. Shanghai Do 

Knginooring Co. (1920), 90 L. J. P. C. 85. Mentd. Arthy 
v. Coleman (1857), 6 W. R. 34; Bargewell v. Danicl (1907), 
98 L. IT. 257; Simmons vt. Heath Laundry Co., [1910] 


K. B. 5433 Performing Right Soc. v. Mitchell & Booker 


] 

(Palais de Danse), [1924] 1 K. B. 762, 

1144. Open coal shoot.|—Pitf. was injured by 
falling into a hole in the foot pavement of a strect 
formed by the raising of the plate of a coal shoot 
belonging toa house. This had becn negligently 
left open by the carter vf deft., a coal merchant, 
who was delivering coal at the house, & did not 
warn pitf. of the danger :—Held: deft. was pro- 
perly sued, & was liable for injuries resulting {rom 
the negligence of the carman, who was acting as 
his servant in the delivery of the coals.- -WHITELEY 
Pippin (1877), 2 Q. B.D. 276; 461. 3. Q. B. 
436; 36 L.'T. 588; 413.2. 424; 25 W. RR. 607. 
Annotation e-- Reid. Duke v. Courage (1882), 46 J.P. 453. 

1145. Negligent workmanship of servant.|— 
Deft. engaged the services of S., a thatcher, for 
a certain period, at) weekly wages, for the purpose 
of hiring him out to do thatching «vork for his 
profit. S. having during the period tiiatched some 
stacks of wheat, ctc., for pltf., fur which work deft. 
claimed & received payment: —HWeld: deft. was 
responsible to pitf. for injury to the wheat, ete., 
occasioned by the negligent} manner in which 8. 
did the work.---Hormes v. ONLON (1857), 2 C. LB. 
N.S. 790; 26 1. J. C. P. 2613 22 J. P. 23; 140 
i. R. 627. 

1146. --—- Work by local authority in default of 
owner. |—"The owner of a house was duly required 
by an urban sanitary authority 10 make a covered 
drain from his house emptying into one of the 
sewers. The owner failed to do the work & the 
urban authority under Public Llealth Act, 1875 
(c. 55), s. 23, thereupon themselves did it, & their 
servants negligently undermined the wall of a 
mill belonging to it :—Jield: HU. had a right of 
action against the urban authority for the 
negligence of their servants.—HALL v. BATLEY 
CORPN, (1877), 47 L. J. Q. B. 1485 87 L. T. 710; 
42 J.P. 151. 

1147. Railway clerk acting as porter.]—-M. was 
& cloakroom clerk in defts.’ employ, & assisted at 
the parcels’ office ; he used to take up parcels for 
passengers from the cloakroom to the train, when 
there was no porter there, & that was a regular 
thing for him to do. A passenger had asked him 
to take a parcel to the train, which he did, &, 
as he was running back, he ran against another 
porter, who in turn came against the ticket 
collector, & the ticket collector upset pltf.’s wife, 
causing injuries which resulted in her death. The 
Judge non-suited pitf., holding that there was no 
evidence to go to the jury of any negligence on the 
part of defts. or their servants, & that there was no 
evidence that, at the time of the accident, M. was 
acting within the scope of hisemployment. It was 
agreed at the trial that, if the ct. should be of 
opinion that the nonsuit’ was wrong, judginent 
should be entered for pltf. for £236 & costs :— 
Held: there was evidence to go to the jury that 
at the time of the accident M. was acting within 
the ote _of his employment, the nonsguit was 
Midian ueeiicnt eae ee entered for pltf. as 

ed.—MILNER v. GREAT No: } 
(1884), 50 L. ¥, 367. ee ai 








» D. 5083; Donovan »v. Laing 
arton & Down Construction Syndicate, [1893] 1 Q. 7 


MASTER AND SERVANT. 


1148. Damage to musical instrument—While 
stored in concert hall.|—-A committee hired defts.’ 
concert hall. The memorandum of letting for an 
evening concert containcd no mention of a 
rehearsal, but a rehearsal was held in the hall on 
the same afternoon without objection. When it 
had ended pltf., without request or notice to the 
hallkeeper, placed his double bass violin safely 
in a small room attached to the concert hall, but 
in the way of the gas brackct. The hallkeeper was 
defts.’ servant, & his duties were to prepare & 
clean the rooms, open & shut the doors & attend 
to the gas. In order to light the gas in the small 
room the hallkeeper moved the violin in such a 
way that it fell & was broken :—Held: there had 
been no such negligence on the part of the hall- 
keeper in the discharge of his duty towards defts. 
as to render them liable to pltf. for the damage to 
his violin.—NEUWITH v. OVER DarwEn  IN- 
DUSTRIAL CO-OPERATIVE SOCIETY (1804), 63 L. J. 
Q. B. 290; 70 L. T. 374; 10 T. L. R. 282; 10 
ht. 588, D.C. 

1149. Injury to pupil— While carrying out 
teacher’s orders.|—]Itf., a girl of fourteen years 
of age, a pupil at a public elementary school, 
was sent by her teacher to poke the fire & draw out 
the damper in a room used by the teachers for their 
own convenience. In the course of obeying this 
order her pinafore caught fire, & she was burnt & 
injured. In an action brought by her against the 
teacher & deft. corpn., who were the local educa- 
tion authority, claiming damages in respect of her 
injuries, the jury awarded pltf. £300 damages :— 
Held: the teacher was liable, & the relation of the 
education authority to the teacher was that of 
master & servant so that the principle qui facit 
per alium facit per se, upon which the master is 
made responsible for the act or omission of his 
servant, was applicable, & further, the direction 
given by the teacher to pitf. was not outside the 
scope of her employment, so that the education 
authority were responsible for the direction given 
by her.— Smiri v. MARTIN & KINGSTON-UPON- 
Uubt Corpn,, 11931] 2 K. B. 775; 80 L. J. K. B. 
12563; 105 L. T. 281; 27 T. L. RR. 4683; 55 Sol. 
Jo. 585; sub nom. SmMimi v. HULL CoORPN. & 
MARTIN, 75 J. P. 4833 sub nom. MARTIN v. SMITH, 
Sait vw. Martin & HuLui Corpn., 9 L. G. it. 
780, C. A, 

Annotations :---Mentd. Gillow v. Durham County Council, 
[1911] 2K. 3.1074; Smith v. Macnally, [1912] 1 Ch. 816. 
1150. ——— In conveyance provided by education 

authority.]|—A person who provides anything for 
the use of another is bound to provide a thing 
reasonably safe for the purpose for which it is 
intended, even though the person using it uses it 
only by the permission or consent of the person 
providing it & has no legal claim to the use of it. 

Therefore, where an education authority, in 
pursuance of their statutory powers, provided a 
vehicle to convey certain children, who lived at a 
distance, to & from their school, & a child whodived 
nearer to the school, & was not one of those for 
whom the vehicle was provided, was conveyed in 
it with the consent of the education authority, &, 
while getting out of it, fell & was injured in con- 
sequence of there being no second person in addition 
to the driver to help the children to get in & out :—- 
Held: there was evidence of negligence on the 
part of the education authority, & they were 
liable for the injury so caused to the child.— 
SHRIMPTON v. HERTFORDSHIRE CoUNTY COUNCIL 
(1911), 104 L. 1.145; 75 J.P. 201; 27 T. 1. R. 
251; 55 Sol. Jo. 270; 9L. G. R. 397, H. LG. 


Annotation :—Refd. Smith v. Martin & Kingston-upon- 
Hull Corpn., [1911] 2 K. B. 775. Ye 


Part LX.—Liapinity oF Master to THirp PERSONS. 


1151. Repair of gas meter—Child playing with 
‘epairing tool.|—An automatic gas meter, leased 
xy defts. to pltf.’s father, having got out of order, 
alt£.’s nurse, seeing in the street F., who was a gas 
‘ittings inspector employed by defts., asked him 
So mend the meter. After attempting to mend it, 
F. left his knife lying about open. Pltf., aged four 
years, picked up the knife & injured his eye :— 
Held: there was no evidence that FE. was negligent, 
sr that he was acting within the scope of his 
»mployment.—Forsytil v. MANCHESTER CORPN. 
1912), 107 L. T. 600; 76 J. P. 465; 29 T. L. R. 
15, C. A. 

1152. Injury resulting from effort to protect 
master’s property—Suspicion of theft.])—PoLAND 
v. PARR (JOUN) & Sons, No. 890, ante. 


SuB-sEcr, 14.—NUISANCE. 
Sce NULSANCE. 


SUB-SECT. 15.—PASSING-OFF. 
See Nos. 1061, 1062, ante ; TRADE MARKS. 


SuB-SECT. 16.—INFRINGEMENT OF PATENTS. 
Sec PATENTS. 


Sus-sect. 17,—-Torrious Acts AMOUNTING TO 
CRIME. 
1153. General rule—Master liable.|-——Dyir v. 
Munnay, No. 996, ante. 
1154. Conviction of servant—Effect on liability.] 
—DYER v. MUNDAY, No. 996, antic. 
See, also, Sect. 4, post. 
Criminal liability of master.]—Sce Scct. 4, post. 


Sub-sicr. 18.—TRESPAss. 

See, generally, TRESPASS. 

1155. General rule.|—A master is liable in 
trespass for any act: done by his servant in the 
course of executing his orders with ordinary care ; 
& therefore, where a master ordered a servant to 
lay down a quantity of rubbish near his ncighbour’s 
wall, but so that it might not touch the same, & 
the servant used ordinary care in executing the 
orders of his master, but some of the rubbish 
naturally ran against the wall :—Aeld: the master 
was liable in trespass.—GREGORY v. PIPER (1829), 
i “ ye 591; 4 Man. & Ry. K. B. 500; 109 


Annotations :—Apld. M‘Laughlin ». Pryor (1842), 4 Man. & 
G. 48. Distd. Sharrod v. L. . W. Ry. (1849), 4 Kxch. 
580. Mentd. Flotcher ». Rylands (1866), lu. R. 1 Exch. 
265; Peacock ». Young (1869), 21 L. 'T. 527; Kynoch 

v. Rowlands, [1912] 1 Ch. 527. 








PART Xx. SECT. 3, SUB-SECT. 17. 
, 11531. Gencral rule— Muster liable. }-— 
a “n action for damages as compensa- 


on for damages for loss of the horse: | Without his 


Held: in protec p's | direction.— MCALARY_ v. 
property appltcs soreant. bad oro. | (1902), 3.8. 1. 
ceeded with unn violonce W. W.N. 294.—AUS. 


wnounting to a criminal act, being an 
creas, for, Which, "novertholo th 

4 sponsible.—HUNTER ». 
NCRAE (1897), 15 N. 4, L. R. 701.— 


PART IX. SECT 8, SUB-SECT. 18. 
1155 1. General rule.|}— A master is 


liable in an action for trespass for the | 172.,—CAN. 


acts of his servants done within the 
course of the servant’s employment & 
for the benefit of the master, though 
express authority or 


N.S. W. 386; 19 N. 38. 


1155 ti. ———.}—If a rorvant of a co. 
commits a trespass in the course of his r 
omployment & for the benefit of his 
employer, whether by his direct orders 
or not, the cmployer is liable, coven if 
the act was unknown to 
forbidden by him.—Harris v. BRo- 
NETTE SAW MILL Co. (1893), 3 B. C. lt. 
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1156. ——-.]—- Lyons v. MARTIN, No. 1078 
ante. 

1157. On land—By servant of pretended owner.) 
—WILSON v. WEDDELL (1608), Yelv. 144; 1 
Brownl. 143; 80 E. ht. 97. 

Annotations :—Mentd. Doe d. Toficld v. Toficld (1809), 11 
Kast, 246; Waineright v. Elwell (1816), 1 Madd. 627; 
Right v. Bunks Chae 3B. & Ad. 664; King v. Turner 
(1833), 1 My. & K. 456. 

1158. Breaking into factory—To execute 
warrant.|—SMITH v. PRITCHARD, No. 1044, ante. 

1159. Management of farm—tTrespass on 
neighbouring land.]—A local board of health, 
being in occupation of a sewage farm, had given 
plenary powers for the management of such farm 
in the most beneficial manner to BK. A ditch ran 
between the farm & the land of plt£. With a vicw 
to rendering such ditch more capable of carrying 
off the drainage from the farm, B. wrongfully 
went upon pltf.’s land & pared away his side of the 
ditch, & cut down so much brushwood & under- 
wood on pltf.’s side, as impeded the flow of drain- 
age along the ditch :—Held: the acts so done by 
B. were not within the scope of his employment ; 
& consequently the local board were not liable for 
them at the suit of pltf., there being no implied 
authority from the board to do them.—BoLING- 
BROKE (LORD) »v. SWINDON LOUCAL Boarp (1874), 
L. R. 9 C. P. 575; 43 L. J.C. P. 287; 30 LL. T. 
723; 23 W. R. 47. 

Annotations :—Distd. Goh Choon Seng v. Lee Kim Soo, [1925] 
A.C. 550. Refd. Flood v. Jackson, [1895] 2 Q. B. 21. 
1160. ~ Acts not in course of employment— 

Contrary to orders.|—RaAnpD v. Craia, No. 983, 

ante. 

1161. ——— Trespass incidental to lawful & 
authorised acts.]—~ Gol CHOON SENG v. LEE 
Kim Sov, No. 1079, ante. 


—— Liability of corporation.|—-Sce Corprora- 
TIONS, Vol. XIII., p. 404, Nos. 1258, 1259. 


1162. To person—Trespasser—Ejection—Excess 
of force.|—-KINGSTON v, Bootu (1685), Skin. 228 ; 
90 Li. R. 105. 


1163. — —— ——.|—A person who 
requests another, his servant in that behalf, to 
remove one making a disturbance in his house, 
is not responsible for excess of force or violence in 
carrying out his command. Semble: he may be 
answerable for a negligent performance of his 
order.—PIiDGEON v. LEGG (1857), 29 L. T. O. S. 
1663; 21 J. P. 743; 5 W. RB. 649. 


1164. —--- ——— Assault by shop assistant on 
customer—Shop owner not present.|—A. kept a 
shop in the window of which goods were ticketed 
at certain prices. B. entered the shop & demanded 
one of the articles at the price marked, which the 
shopman refused to let him have, & desired him to 
leave the shop. J. refused, & the shopman struck 
him. Upon this A. came into the shop, & gave 
B. into custody :---Held; (1) B. was a trespasser 
in remaining in the shop after he had been told 
to leave it by the agent of the owner; (2) A. was 




















‘ o. On land BRC ig cattle,] — 
IDDIFORD . ORMAN (189 5 
NZ LR 508—-N Ze (887), 15 

p. —— Crdling trees.) — Hii »v. 
MERRICKS (1813), Hume, 397.—SCOT. 


q. To person— Assault. }—FERGUSON 
vt. ROBLIN (1888), 17 O. R. 167.—CAN. 


q ———.] —- Where a railway 
conductor at the moment of taking 
up a POY gre fin er ticket wantouly 
assaul him without justification 
or excuse, the reasonable inference 
as to the cause for the conductor’s 
conduct being that he took a sudden 
dislike to the passenger & resented tho 
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Sect. 8.—In tort: Sub-sects. 18 & 19. Sect. 4: Sub- 
sect. 1.] 


not liable for the assault. committed by the shop- 
man before he came into the shop.— TIMOTHY vt. 
SIMPSON (1834), 6 C. & P. 499, N. VP. 


Annotations Generally, Mentd. Cohen v. Huskisson (1837), 
Murp. & H.150; Baillio v. Kell (1838), 4 Bing. N. C. G38 5 
Baynes v. Browstor (1841), 2 Q. B. 375; Price v. Seeley 
(1843), 10 Cl. & Fin. 28; lt. v. Walker (1854), Dears. C. C. 
3583 Jt. v. Light (1857), 27 L. J. M. C. 13; Trebeck v. 
Croudace, [1918} 1 K. B. 158. 


1165. ——— Tram conductor leaving tram—To 
punish persons riding in unauthorised manner.|— 
An action was brought on behalf of pltf., a boy nine 
years of age, to recover damages from defts. for 
an assault. committed upon him by a tramway 
conductor in their employment. JDefts. were the 
owners of a horse tramway system, & it was proved 
at the trial that boys were in the habit of taking 
advantage of the absence of the conductor on the 
top of the tram to ride on the step without paying 
any fares, leaving the tram before the conductor 
had come down to his platform. Defts.’ bye- 
laws provided that unauthorised persons were not 
to travel on the steps or platforms of the trams, 
& also divected the conductor to enforce or prevent 
the breach of the bye-laws to the best of his 
ability. Upon the day in question the conductor 
on coming down from the top of the tram left the 
car & ran after some boys whom he thought had 
been riding on the steps of the tran’ = ITe caught 
pltf., who had not in fact been riding on the tram 
or otherwise offending against the bye-laws, & 
committed the assault complained of. The act 
of the conductor was not done for the purpose of 
preventing pltf. from riding on the tram nor for 
the purpose of preventing other boys from doing 
so at that particular time, but for the purpose of 
punishing cither pltf. or other boys who had 
broken the bye-law, with a view to preventing 
them from dving so in the future. he learned 
deputy judge non-suited plitf. upon the ground that 
there was no evidence that the conductor in assault- 
ing pltf. was acting in the course of his employment 
& within the scope of his authority :—Held: the 
decision of the learned deputy judge was right.— 
RADLEY v. LONDON Country CounciL (1913), 109 
i rf 162; 29 'T. L. BR. 680; 11 L. G. BR. 10385, 

——— Removal of passenger.J|—Scre CARRIERS, 
Vol. VIIJ., pp. 118-115, Nos. 764-770. 

False imprisonment.]|—Scc Sub-sect. 9, 





ante. 

-—— Liability of corporation.|—See Corrora- 
TIONS, Vol. XIII, p. 404, Nos. 1258-1260. 

—~ -.]—Sce, also, AGENCY, Vol. 1., pp. 603, 604, 
Nos. 23833-2336. 

To goods—-Improper distress.]|— See D)isTREss, 
Vol. XVIII, pp. 386 ef seq. 
Liability of corporation.]—Sce Corrora- 
TIONS, Vol. XIII., p. 404, Nos. 1257-1259. 





SUR-SECT, 19.-—OTlHER Torts. 
1166. Infringement of ferry rights.]—Huzzry v. 
FELD, No. 985, ante 
1167. Misdelivery of goods—By auctioneer’s 
servant.|—.An auctioneer is liable in trover for the 
misdelivery of an article by his servant, sent to 


MASTER AND SERVANT. 


him to be sold.—HaRRIS v. RicuARpDs (1847), € 
L. T. O.S. 451. 

1168. Servant sent to fetch goods—Taking good: 
of another—Although mistake pointed out.|— 
MARTIN v. BARWICK (1880), De Colyar’s County 
Court: Cases 149, D. C. 

1169. Nuisance in public street—Salvation Army 
band.]|—A horse belonging to pitis. was injurec 
by another horse which became restive owing tc 
the noise of the music played by a detachment o 
the Salvation Army in a public street. In ar 
action brought by pltfs. against deft. as head of the 
Salvation Army to recover damages for such. 
injury :-—Held: in the absence of evidence tc 
show what the relationship was between thc 
particular members of the army & deft., it coulc 
not he inferred that such members were the servants 
of deft. or were acting under his authority.— 
LONDON GENERAL OMNIBUS Co. v. Bootn (1893), 
63 L. J. Q. B. 244; JOT. LR. 34, D.C. 

1170. Slander by tax-collector—Allegation o 
tampering with receipt.]—In an action of damages 
for slander against ® municipal corpn., pursuer 
averred that G., who was in the service of defenders 
as a tax-collector, & whose duties included the 
collection of the police assessments payable by 
pursuer’s husband & the granting of receipts 
therefor & for instalments thereof, while in the 
exercise of his duty as police tax-collector in the 
employment of defenders called at  pursuer’s 
house & demanded payment of the police taxes. 
Pursuer tendered the balance due, which G. 
declined to aceept as correct & asked to see the 
receipts for previous payments, & then left the 
house. That when he did cal! again on the samc 
day he accused pursuer of having altered a receipt 
for 7s. 6d. from the sum of 48. 6d., for which it had 
been truly made out, for the purpose of defrauding 
defenders of the sum of $s. ; that the receipt bore 
no marks of having been altered ; that when she 
denied the charge G. became violent & threatenec 
to lodge information with the police authorities 
which would result in her being put in gaol for 
three months for forgery ; & that he repeated the 
slander in the house of a neighbour :---Held: the 
averments disclosed no ground of action against 
defenders, for there was nothing on the face of 
them to show expressly or by implication that the 
expression of any opinion by (i. as to the genuine- 
ness of any receipt which might be produced. tc 
him for payment of taxcs was within the scope 
of his employment..-—CGLASGOW CORPN, v. LORIMER, 
[1911] A. C. 209; 801. J.P. C2 1753 sub nom. 
GLASGOW CORPN. v. RIDDELL, 104 L. T. 354, H. I. 
Annotations :—Refd. Lioyd v. Grace, Smith (1912), 107 

L. T. 531. Mentd. Pratt v British Medical Assocn., 

[1919] 1 K. B. 244. 

1171. Private detective using threats—To obtair 
information.]—Defts. were two private detcctives. 
One of them was designing to inspect certair 
letters, to which he believed pltf., a maidservant, 
had means of access. He instructed the other 
deft., who was his assistant, to induce pltf. 16 show 
him the letters, telling him that pltf. would be 
remunerated for this service. The assistant 
endeavoured to persuade pltf. by false statements 
& threats, as the result of which pltf. fell ill from 
a nervous shock. In an action by pltf. against 
defts. for damages :—Held: the assistant was 
acting within the scope of his employment & botk 
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fact. that the letter called his attention , B.C. R. 16: rev's]., 

1; (1924) 2 W. 
Can. Ry. Cas. 214; 
CAN. 


to his omission to take up the ticket, 
the co. was held liable.— JENNINGS 9, 
CANADIAN NORTHERN Hy. Co., [1925] 
2). L. R. 630; (1925) 1 W. W. R. 
O18; 30 Can. Ry. Cus. 2193; 35 


a0 


t. Toanimuls—Bullocks.}—KuaRnxsv. | ( S ; 
WAISON (1885),19S. A. L. R. 28.—AUS. | 24 Sc. Jur, 313; 1 Stuart, 578.—SCOT. 


192413 D. L. RR. 
V. KR. 8745; 30 
33 B.C. R. 616.— 


PART IX. SECT. 3, SUB-SECT. 19. 


a. Tlorse suffering from glanderse— 
Infecting cattle. }—Bairp oe GRAHAM 
1852), 14 Dunl. (Ct. of Seas.) 615; 


Part [X.—-—Lianinity or Master to Tuirp PERSONS. 


defis. were liable.—JANVIER v. SWEENEY, [1919] 
2K.B. 816; 88L. J. K. B. 12381; 121 I. T. 179; 
35 T. L. R. 360; 63 Sol. Jo. 430, C. A. 

Alneiaren :—Mentd. Hambrook v. Stokes, [1925] 1 K. B. 


1172. Infringement of copyright.|—Defts., who 
were the occupiers of a dancing hall, engaged, on 
the terms of a written agreement, a band to provide 
music therein. The agreement provided that the 
band should not, in the music played, infringe 
any copyright, & should be liable for damages & 
costs caused by any infringement. ‘There was also 
a notice posted in the hall that “‘ only such music 
ag may be played without fee or licence is allowed 
to be played in this hall.” On one occasion the 
band played certain music, the copyright of 
which belonged to pltfs., without pltfs.’ licence ; 
but defts. did not know, & had no reasonable 
ground for suspecting, that this infringement 
would take place. In an action by pltfs. for 
damages & an injunction :—Held: on its true 
construction, the agreement between defts. & the 
band constituted the latter the servants of defts., 
& not, independent contractors ; the band on the 
occasion in question were acting in the course of 
their employment ; defts. were liable under Copy- 
right Act, 1911 (c. 46), s. 2, for the infringement of 
copyright; & pltfs. were entitled to damages & 
an injunction.—VERFORMING Ltiaut SociETy, 
Lrp. v. MITCHELL & BookkER (PALAIS DE DANSE), 
Lrnp., [1924]1K. B. 762; 93 L. J. K. B. 306; 131 
I. T. 243; 40 T. 1. R. 808; 68 Sol. Jo. 539. 
Annotations :—Mentd. Fvans v. Hulton (1924), 131 1. 'T. 

aah ; FKaleon v. Famous Players lFilm Co., [1926] 1K. LB. 





SecT. 4.~-CRIMINAL LIABILITY. 
SuB-sEcT. 1.- IN GENERAL. 
1173. Whether liable—General rule.] -—- BR. v. 
WiLLMETT, No. 1187, post. 
1174, .|—R. v. BARRY, No. 970, ante. 
_ 1175. -|—At the trial of a criminal 
Information against defts. for a libel published in 
& newspaper of which they were proprictors, it 
appeared that each of them managed a different 
department of the newspaper, but that the duty 
of editing what was called the literary department 
was leit by them entirely to an cditor whom they 
had appointed named G. The libel in question 
was Inserted in the paper by G. without the 
express authority, consent, or knowledge of defts. 
Ihe judge having directed a verdict of guilty 
against defts. :- -Held : there must be a new trial, 
for upon the true construction of Libel Act, 1843 
(c. 96), 8. 7, the libel was published without defts.’ 
authority, consent, or knowledge, & it was a 
question for the jury whether the publication arose 
{rom any want of due care & caution on their part. 
It is an undoubted principle of law in general 
that a man can only be made criminally responsible 
for an act which he has committed himself, or 
through the agency of another, cither actually or 
constructively . . . but it is not, in my opinion, 
‘o be inferred that his employer has given him 
Py to commit crime, because he has employed 
tae in the conduct of his business (COCKBURN, 
yok. v. HOLBROOK (1877), 3 Q. B. D. 60; 47 
1 J. Q. B. 35; 387 L. 'T. 530; 42 J. P. 53; 26 
-R.144; 18 Cox, C. C. 650 ; subsequent proceed- 
198 (1878), 4 Q. B.D. 42. 


1? 
Annotations :—Consd. R. v. Bradlaugh (1883), 15 Cox, C. C. 


217; Rev, Ramsay & Foote (1883), 48 L. T. 7333 Ht. 
v. Key (1908), a App. Rep. { 35. Reta. R. v. Tibbits, 


11902) 1K. B 
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1176. ——- ----~ .}—As to the last question 
whether for the act of a servant the master would 
be liable, the ct. could only say that the general 
law on that subject, that a master was primd 
facie not liable criminally for the act of his servant 
was not altered in this Act [Merchandise Marks 
Act, 1887 (c. 28)], except as to the onus of proof 
if the use of a false description was proved (POL- 
Lock, B.).—Bupp v. Lucas, [1891] 1 Q. B. 408 ; 
601L.J.M.C.95; 641. T. 292; 55 J. P. 5503 39 
W.R. 350; 7 T.L. R. 248; 17 Cox, C. C. 248, D.C. 
Annotations :—Consd. Coppen v. Moore (No. 2), [1898] 

ree ie ies Refd. Coppen v. Moore (No. 1), [1898] 

1177. Authorisation or adoption of act— 
Express order.|-—A baker who sells bread contain- 
ing alum in a shape which renders it noxious, is 
guilty of an indictable offence, if he ordered the 
alum to be introduced into the bread, although 
he gave directions for mixing it up in a manner 
which would have rendered it harmless.—R. v. 
Dixon (1814), 3 M. & S. 113; 105 BE. R. 516; 
previous proceedings, 4 Camp. 12, N. P. 
Annotations :—Apld. A.-G. v. Siddon (1830), 1 Cr. & J. 220. 

Refd. Coleman v. Jtiches (1855), 16 C. B. 104. Mentd. 


R. v. Hieklin (1868), L. R. 3 Q. B. 360; FR. v. Aspinall 
ht. v. Brailsford, [1905] 2 kK. B. 








plas): 2 Q. B. 7). 4835 
1178. .|—If the keeper of a place of 








public resort instructs his servant to manage it in 
such a way as to be a violation of Metropolitan 
Police Act, 1839 (c. 47), s. 44, & the servant docs 
so, the master is guilty of an offence within that 
Act, & the servant is guilty as aiding & abetting 
him within Summary Jurisdiction Act, 1848 (c. 43), 
s. 5.—WILSON v. STEWART (1863), 3 B. & S. 913 ; 
2 New Rep. 115; 321. J. M.C. 198; 81. T. 277 ; 
27 J.P. 661; 9 Jur. N.S. 1130; 11 W. R. 640; 9 
Cox, C. 0.354 5; 122 14. R. 341. 

1179. Participation in profits.;—An 
information at the suit of the Crown for penalties 
under 3 & 4 Will. 4, ¢. 53, charged deft. with 
illegally unshipping goods before they had paid 
the full duty, & with harbouring & receiving the 
same so unshipped. At the trial, it was proved, 
that the goods in question had been illegally 
unshipped & removed to the warchouse of deft. 
by his head clerk & a custom house officer :— Held: 
though there was no evidence whatever to connect 
deft. personally with the perpetration of the fraud 
or a knowledge of the fact, yet, in the absence of 
any attempt at explanation on his part by way of 
evidence that the full duties had been paid by the 
firm to the clerk, the jury were correctly directed 
that they might infer that deft. participated in the 
profits of the fraud, &, as a consequence, that he 
was cognisant of its commission.—A.-G. v. DEANE 
(1843), 21. T. O.S.102; 7J. 2. 771. . 

1180. ——— --—— Failure to interfere—To prevent 
act known to be unlawful.|—By a special rule for 
the regulation of coalmines under 23 & 24 Vict. 
ec. 151, the banksman is directed to take care that 
the persons descending or ascending the pit shall 
in no case exceed the number of eight men & boys. 
A breach of these rules is by sect. 22 punishable 
on summary conviction by fine & imprisonment. 
A., the charter master of a pit, who by the rules is 
declared to be the responsible manager of the pit 
under his charge, was close to the pit & was 
cognisant that more than eight men were being 
lowered down at onc time & had power to prevent 
the banksman, who is his servant, from so doing & 
did not interfere :—Held: A. was properly con- 
victed of a breach of the regulations as being a 
person aiding & abetting or procuring the com- 
mission of the offence within Summary Juris- 
diction Act, 1848 (c. 43), s. 5.—TIOWELLS v. 
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Sect. 4.—Criminal liability: Sub-sects. 1, 2 & 3.] 


WYNNE (1863), 15 C. B. N. 8.3; 82 L. J. M. C. 
241; O9Jur. N.S. 1041; 143 BE. BR. 682. 

1181. Actual or constructive.]—R. 
v. HOLBROOK, No. 1175, anie. 

1182. —— Whether inferred from fact of 
employment.]—R. 7. HOLBROOK, No. 1175, ante. 

‘ Onus of proof—Merchandise 
Marks Act, 1887 (c. 28).;,—Bupp v. Lucas, No. 
1176, ante. 

—— ——-.J—See, also, CRIMINAL Law, Vol. 
XIV., p. 39, Nos. 83-04. 

1184. ——— Protection by servant of smuggled 
goods concealed by master.j|—The liability of a 
master for the act: of his servant, results not only 
from the doing of the act by his express authority, 
but arises equally where the act done may be 
consistent with, & within the scope of the probable 
authority given for carrying on the general pur- 
poses for which the servant was employed. Thus, 
where upon the premises, & as it appeared, with the 
knowledge, of the master, a tobacconist, unlicenced 
tobacco was discovered concealed, & with a view 
to its protection, a servant, who was acting in the 
absence of the master, procured an accommodation 
permit. whereby a penalty of £500 was incurred :— 
Held: that act was one for which the master was 
responsible: & it was no justification as to him, 
that the act arose from a surprise or sudden thought 
ex re nata, on the part of the servan: —A.-G. v. 
Smppon (1880), 1 Cr. & J.2203; 2 Man. & Ry. K. B. 
6383; 1 Tyr. 41; 148 I. Ik. 1400; sub nom. Kh. 
v. Sippon, 9 L. J. O. S. Ex. 7. 


Annotations :—Expld. & Distd. Lyons ». Martin (1838), 
71. J.Q. B. 214; Newinan v. Jones (1886), 17 Q. B. 1). 
132. Refd. A.-G. v. Riddell (1832), 2 Tyr. 523; Dewhirst 
vw. Pearson (1833), 1 Cr. & - 365; Coleman v. Riches 
(1855), 16 C. B. 104; Harrison vr. Leaper (1862), 26 J. 1. 
373; Searle v. Reynolds (1866), 7 B. & S. 704; Inland 
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Haas «. Cardiff Conservative Club Co. (1894), 58 
—— Act of servant unauthorised.) — See 


CRIMINAL LAW, Vol. X1V., pp. 40 cé seq. 

-——-~ Servant acting within scope of authority. |-— 
See CRIMINAL LAW, Vol. X1V., pp. 43 ef seq. 
Where servant innocent.|—Sce CrImMInaL 
Law, Vol. XTV., pp. 76 et seq. 

——— Liability for breach of injunction.|—See 
ae Vol. XXVITTL, p. 529, Nos. 1867- 
1370. 

——— Nuisance.|]—-See NUISANCE. 

-——--— Statutory offences.|]— See Sub-sect.. 3, post. 

Liability in tort for criminal acts of servant. |-— 
See Sect. 3, sub-sect. 6, A.; sub-sect.. 17, ante. 











SUB-SECT. 2.—PuUBLIC NUISANCE. 
See NUISANCE, 


SUB-SECT. 3.— PARTICULAR STATUTORY OFFENCES. 


1185. Crown defrauded of excise duties.]—A.-G. 
ue a roees (1721), Bunb. 97; 145 E.R. 


ren ent teen eneO E 
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is ide ie bee aint aes 

y a statute which 
absolutely prohibits the act, an 
employer is c ally responsible for 
a commission of that act by his servants 
in the_course of their employment.— 
R. vo. Depusay, [1919] C. P. D. 211. 


1189 ii. 





vo 


1185 i. Crown defrauded of excise monthy’ 


dutics.] — MINISTER OF INLAND 


REVENUR v. NAIRN (Ont.) (1917), 
28 Can. Crim. Cas. 1.—C 


1189 i. Offences in relation to licensed 
premises—Sale during prohibited hours. | 
can v. BELL (1907), 1 Sask. L. RK. 1 


board, acting under statuto 
rity, made it a criminal offence in- d. 
ving a maximum 

imprisonmen 
labour, for a publican, oither himself 
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1186. Importation of tea—12 Car. 2, c. 4.)— 
A ship importing 221 pounds weight of tea, put 
on board in Norway by mariners on their own 
account, without the privity of the master, mate or 
owncrs, is forfeited, by above Act.—MITCHELL v. 
Torur (1766), Park. 227; 145 HE. R. 764. 
Annotation -—Mentd Ne Aaron, Ex p. Lowe (1832), 1 Li. J. 

Bey. 54. 

1187. Receiving government property—9 & 10 
Will. 3, c. 41.]—Deft. charged with the possession 
of two lots of marked naval stores produced at 
his trial two certificates in respect of the different 
lots, signed respectively by the commodore super- 
intendent of the Woolwich Dockyard & the 
secretary to the Board of Ordnance; the former 
having been granted to the person of whom deft. 
purchased, the latter to deft. himsclf:—Jleld: 
these certificates, though not strictly in accordance 
with above Act, ss. 2, 4, were, nevertheless, an 
answer to the charge. 

A man is not criminally responsible for the acts 
of his servants, & if his servants improperly 
receive into his werchouse articles marked with 
the broad arrow, without his knowledge, he is 
not responsible. If deft. himself purchased any 
of these articles, to which the certificates do not 
apply, knowing them to be inarked with the broad 
arrow, then he is liable to be convicted, but not 
otherwise (COLTMAN, J.).— RR. v. WILLMETT (1848), 
114. 7T. 0.8. 4953 3 Cox, C. C. 281. 

Annotations :—Refd. R. v. Cohen (1858), 8 Cox, C. CO. 41; 
kt. r. Sleep (1861), & Cox, C. C. 472. entd. It. v. ‘olson 
(1889), 23 Q. B. D. 168. 

1188. Breach of mine regulations—5 & 6 Vict. 
c. 99.]--To make a contractor for working a mine 
liable to a conviction for allowing females to have 
charge of the machinery or tackle by means of 
which persons are brought up or passed down a 
vertical shaft of a mine, contrary to above Act, 
ss. 8, 13, knowledge of, or acquiescence in their 
being so employed must: be brought home to him.— 
It. v. HANDLEY (1864), 9 L. 'T’. 827. 

1189. Offences in relation to licensed premises— 
Sale during prohibited hours.}— Hight persons went 
to a refreshment room at a railway station, which 
room was attached to & formed part of deft.’s 
hotel, on Sunday at 11.10 a.m., & six of them had 
a glass of beer & the other two a glass of sherry 
each, standing at the counter. Hour of the men 
were residents in the town within half a mile of 
the station; the other four were strangers. A 
train was due at 11.13 a.m. The strangers & 
three of the residents went by the train, & the 
fourth, who had bcen to see his son off, returned 
home. Two of the three residents who went by 
the train were seen walking in the town between 
2&3 p.m. of the same day. There was a printed 
notice hung up in a conspicuous part of the refresh- 
ment room intimating that refreshments were 
supplied during the time of divine service on 
Sundays only to travellers, & that those who 
improperly obtained them would subject them- 
selves to penalties; & it was proved that deft. 
had given directions to his servants to inquire, 
before supplying any refreshment, whether or not 
the person asking for it was a traveller. 


or “ by any servant,” to supply liquor 
AN. after certain hours :—Held: the order 
wae not twlire vires, although it imposed 
a severe ponalty on onc who was not 
the actual wrongdocr.—MACKENNA vw. 
Sim, [1916] S. C. (J.) 24.—SCOT. 


--Ex np. McCieave (1889), 
AN. 


..--—. 
y-An order of ® | 98 N. B. R. 222.—0 
——.] — ADVOCATH:-GENERAL ¥. 
GRANTS (e58), 15 Dunl. (Ct. of Sess.) 


980.—SC 
e. Crown defrauded of custom’s 


age f of six 
with hard 
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The magistrates found that the four residents 
were not “ travellers,’? but did not in terms find 
that deft. knew it; & they convicted him in a 
penalty. 

The ct. quashed the conviction, on the ground 
that the onus of proving knowledge in deft. rested 
on the informer; & intimated that, inasmuch as 
this rule had been so repeatedly laid down by the 
ct., they would in future, when a conviction was 
quashed for want of such proof, consider it right 
to impose costs.—CorLFy v. BURTON (1870), L. R. 
5C. P. 489; 39L.J.M.C.141; 22 L. T. 888. 
Annotation :-—Refd. Roberts » Humpbreys (1873), L. I. 

8 q. B. 483. 


1190. ——- Sale at unlicensed place.] — The 
keeper of a restaurant, carrying on business in 
premises not licensed for the sale of intoxicating 
liquors, was also a partner in a wine dealer’s 
business carried on upon duly licensed premises 
in the neighbourhood. <A customer, taking a meal 
in the restaurant, ordered a pint of claret from a 
waiter & gave him the money for it; the waiter 
went to the licensed premises, & there bought & 
paid for a pint bottle of claret which he brought 
back to the restaurant, where the customer 
consumed it. Upon the hearing of a summons 
against the keeper of the restaurant for selling 
wine without a license, a magistrate found that 
there had been a sale at the restaurant of the wine 
by deft.’s waiter to the customer, & convicted 
deft. :—Held: there was evidence upon which the 
magistrate might properly hold that the sale was 
at the restaurant, & the conviction was right.— 
PASQUIER v. NEALE, [1902] 2 K. B. 287; 71 1. J. 
K. B. 835; 87 L. T. 250; 67 5. P. 493 51 W. RR. 
925 18 T. 1. R. 7043 46 Sol. Jo. 6163; 20 Cox, 
G. CG. 850, D. C. 

1191, —~- .|--Applts. were brewers, & by 
the system in use in connection with their business 
each of their draymen had a book called an order 
& delivery book which he took out cach day, in 
Which if was his duty to enter, when received, 
orders for beer, & hand in each evening to applts.’ 
clerk at their office. Mach evening the drayman 
entered on a load ticket the orders for next day’s 
delivery, which would be handed with the order 
& delivery book to applits.’ clerk. From these the 
loads for the next day’s deliveries were made up, 
& it was the duty of a foreman & certain clerks 
to see that only a suflicicnt amount of beer was 
loaded to satisfy such day’s orders. One of 
applts.’ draymen on May 1, !908, gave in his order 
& delivery book, which contained the names of 
three persons, W., L., & F., the order for each being 
one crate of bottled beer. On May 2, the drayman 
went out with a horse & van containing crates 
& bottled beer of applts. None of the goods bore 
the name of any customer for whom the goods were 
Intended, & there was no appropriation or identi- 
fying marks upon any of the bottles or crates. 
The drayman delivered a crate of F., two bottles 
'o one B., one bottle to L., & one bottle to W. 
There was no entry in the book of a single 
bottle as the order of W. & I. The quantitics 
delivered were paid for on delivery, & the money 
was duly accounted for to applits. at the end of the 
day. Draymen were warned not to deliver beer 
unless an order for same had first been taken to 
the licensed premises. The drayman having been 
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licensed, applts. were subsequently charged, & 
convicted of aiding & abetting him in the com- 
mission of that offence, the justices having come 
to the conciusion that no sufficient appropriation 
of the bottles of beer had taken place before they 
left the lieensed premises +--Held: the conviction 
was right.—STANSFLELD & Co. v. ANDREWS (1909), 
100 L. T. 529; 73 J. P. 167; 25 T. L. R. 259 ; 
22 Cox, C. C. 84, D.C. 

1192. ——- Permitting drunkenness on licensed 
premises.| -A gucst arrived at an hotcl after the 
closing hour & engaged a bedroom. At the time 
of his doing sv he was drunk to the knowledge of 
the hotel manager. [Te was shortly afterwards 
found drunk upon the premises by a constable :— 
Held: by Ticensing Act, 1872 (c. 94), 8. 18, a 
licensed person may refuse to admit to & may turn 
out of -the premises any person who is drunk, 
the hotel proprictor was liable to be convicted under 
sect. 13 of permitting drunkenness upon his 
premises, he being unable under the circumstances 
to discharge the onus cast upon him by Licensing 
Act, 1902 (ec. 28), s. 4, of showing that he took all 
reasonable steps for preventing drunkenness upon 
the premises.—~LTHOMPSON v. MCKENZIE, [1908] 1 
K. B. 905; 77 L. J. K. B. 605; 98 Ti. T. 896; 
725. 7.150; 24 T. 1. R. 33037 52 Sol. Jo. 302 ; 
21 Cox, C. C. 620, D.C. 

Annotations :—Refd. Young rv. Gentle, [1915] 2 K. B. 661. 

Mentd. Lawson ». Kdminson, [1908] 2 K. B. 952. 

1193. Defence of Realm Regulations— 
Breach of local trading order.] —The Central Con- 
trol Board, Liquor Traffic, for the London areca 
made a regulation that no person shall either by 
himself or by any servant or agent supply any 
intoxicating liquor to any person on licensed 
premises to be consumed thereon unless such 
liquor is ordered & paid for by the person who is so 
supplied :-—/Teld: the supply of liquor by the 
servant of the licensee to a person who did not 
order & pay for the liquor so supplied was an 
offence against the regulation, not merely by the 
licensee, but also by his servant. —KNArrP vv, 
DEDWELI (1916), 85 L. J. K. B. 1507; 115 1. T. 
486; 80 J. P. 336; 32 T. LR. 7043 140. G. 2. 
985, D.C. 

1194, ——_— -—— Sale of liquor at above maximum 
price.|—Applts., who were brewers, owned a fully 
licensed public-house, the license being held by 
their servant, the manager of the premises. The 
manager resided in the house & received a salary 
é& was supplicd by applts. with spirits for the 
business & with instructions & price lists showing 
what was to be charged for the spirits. Ile had 
to keep books & to render to applts. weekly 
returns, & applts. received the whole of the profits. 
The manager was allowed to engage & dismiss 
suitable barmaids, & it was his duty to instruct 
them as to their duties. One of the barmaids sold 
rum in the public bar at a price above the maximum 
fixed by the Spirits (Prices & Description) Order, 
1919, as amended by Order No. 788 of 1919. On 
an information against applts. for selling spirits 
at a price exceeding the maximun., the magistrate 
found that applts. had sold the spirits by their 
servant or agent & were liable for such sale under 
the order, & he convicted them :—Held: the fact 
that applts. were not the holders of the license 
did not save thein from criminal liability, & the 
conviction was right.—HoLtr Brewery Co., LtTp. 
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Sect. 4.—Criminal liability: Sub-sect. 3. 
Sub-sects. 1, 2,3, 4 & 5, A.] 


aad 


v. THOMPSON (1920), 123 1. T. 56; 819. P. 127; 
36 T. L.R. 519; 18 LG. R. 464, D.C. 

See, further, INTOXICATING Liquor, Vol. XXX., 
pp. 77, 78, 89, Nos. 608-616, 688-690; GAMING 
al Vol. XXV., pp. 430, 431, Nos. 301- 
1195. Offences in relation to animals—lIll- 
treatment—Prevention of cruelty to Animals Act, 
1849 (c. 92).|—-In a colliery certain horses were 
worked while suffering from raw wounds. T. was 
an owner, & S. was the certificated manager, but 
neither was proved to be present or to have any 
notice or knowledge of the state of the horses :— 
Held: the justices were wrong in convicting S. of 
ill-treating the horses under above Act, s. 2, merely 
because he was certificated manager, & some 
knowledge of the matter was an essential ingredient 
of that. offence.—SMALL v. WARR (1882), 47 J. P. 
20, D.C. 

——.|—See, also, ANIMALS, Vol. II., pp. 299, 
302, Nos. 687, 705. 

1196. Neglect to place lights on tramway engine 
——Board of Trade regulation under local bye-law.]— 
A tramway co. were convicted before justices 
of the breach of a regulation of the Board of 
Trade, made under a local Act, relative to lamps 
being placed and lighted in a conspicuous position 
on the front of a tramway engine :—Held: the 
regulation was not invalid os a reg.Jation, & 
its subject matter need not have been dealt with 
by a bye-law; the offence being stated in the 
words of the regulation was sufficiently described, 
& the co. were responsible for the personal neglect 
of their engine driver.—StT. JLELEN’s DISTRICT 
TRAMWAYsS Co. v. Woop (1891), 60 L. J. M. C. 
141; 563. P. 70, DD. Ci; subsequent proceccings, 
56J.P. 71,1. ¢. 

1197. Grogging spirit-- Finance Act, 1898 (c. 10), 
s. 4.|—R. v. MuGrorp (1900), 44 Sol. Jo. 409. 

1198. Allowing young person near machinery. — 
Factory & Workshop Act, 1895 (c. 37), s. 9.|—- 
A young person who was employed in a factory 
by a person in charge of a self-acting machine, 
was ordered by the person in charge of the machine 
to clean a part of the machine, & for this purpose 
the boy was obliged to go into the space between 
the fixed & traversing portions of the machine. 
When the order was given the machine was properly 
stopped ; but while the boy was still in this space 
the person in charge of the machine, thinking the 
boy was clear of the spacc, started the machine, 
whereby the boy reecived injuries from which he 
died :—J/feld: as the person in starting the 
machine was acting under the belief that the boy 
was clear of the space, the boy was not allowed 
by him to be in the prohibited space at the time 
of the accident, within the caning of above Act, 
sub-sects. 2, 3, & the employers, the occupiers of 
the factory, were not liable in consequence thereof 
to a fine under Factory & Workshop Act, 1878 
(c. 16), 8. 83, though such occupiers would have 
been liable for an allowance by their servant.— 
CRABTREE v. FERN SPINNING Co., Lp. (1901) 
85 L. T. 549; 66 J.P. 181; 60 W. RB. 167: 18 
T. L. R. 91; 46 Sol. Jo. 87; 20 Cox, U.G, 82, D.C. 

1199. Possession of false measures—Weights & 
Measures Act, 1878 (c. 49), s. 25.] — Applts. 
owned oil depots, from which a number of tank- 
waggons were sent out in charge of drivers, each 
a a nae ha 
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driver being supplied with two five-gallon measures 
for the purpose of measuring oil sold & delivered 
to applis.’ customers from the tankwaggon. 

At all the depots an engineer was employed to 
exanine all measures used by the tankwaggon 
drivers, & if a measure was found in any way 
faulty or unjust, its use was at once discontinued, 
it was put into a separate part of applts.’ premises, 
& a new measure without any defects issued in its 
place. Inu the ordinary course of business measures 
withdrawn from use were attended to & their 
faults or defects rectified. On Mar. 15, 1907, two 
measures were supplied to one of appits.’ drivers 
for use during that day. Each measure was 
examined by applts.’ engineer & found to be 
absolutely correct. Measures set aside for repair 
were accessible to the driver. Resp., an inspector 
of weights & measures, found the driver in 
Bermondsey on that day i: charge of a tankwaggon 
belonging to applts. containing oil, & having in 
his possession two five-gallon measures, one of 
which was correct, but the othcr was found to have 
in the angle formed by the side & bottom thcreof, 
& at the bottom of the measure itself, a quantity 
of soap, the effect of which was to render it false 
& unjust to the extent of three & a half pints. 
The unjust measure belonged to applts. One 
of the correct measures supplicd by applts. to the 
driver on the morning of Mar, 15, 1907, could not 
be traced. The quantity of oil contained in the 
tankwaggon was measured & booked out against 
the driver every morning, & similarly checked on 
his return in the evening of the same day; & 
the driver did not, either on Mar. 15, 1907, or any 
previous day, bring back in his tankwaggon more 
oil than his deliveries during the day accounted 
for. It was not proved that applts. were cognisant 
of the driver’s conduct, or that they gave their 
sanction or approval to the use by him of the 
unjust measure. 

On an information preferred by resp. against 
applts. for that they on Mar. 15, 1907, did, whilst 
hawking oil from a van in Bermondscy, unlawfully 
have in their possession for use for trade a false 
or unjust measure contrary to above sect. :— 
Held: the ct. was at liberty so far to apply the 
principle which is well settled in reference to civil 
liability for torts, that an employer is not liable 
for fraudulent acts of his servant when committed 
not in the interest of the employer, but for the 
individual purposes of profit of the fraudulent 
servant, us to say that as the fraudulent driver 
had the fraudulent measure in his own physical 
possession for his own fraudulent purposes as 
distinguished from the interests of his employers, 
his possession must be deemed to be his own 
possession, & not the possession of his employers, 
&, therefore, the offence with which applts. were 
charged had not been made out.—ANGLO-AMERI- 
CAN O11 Co., Lrp. v. MANNING, [1908] 1 K. B. 
5363; 77L. J. K. B. 205; 98 L. T. 570; 72 J. P. 
353 24T.L.R. 215; 61. G. R. 299, D.C. e 
Annotation :—Expld. & Distd. Buckingham v. Duck (1918), 

120 L. T. 84. 

1200. Failure of shop assistant to take half 
holiday—Shops Act, 1912 (c. 3).|—The owners of a 
bookstall, who were alleged to be the occupiers 
of a shop within the meaning of above Act, had 
given notice to the clerk in charge of the bookstall 
requiring him to take his weekly half holiday & 
had, so far as they were able, insisted upon his 
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taking it. They had in pursuance of above Act, 
sect. 1(2), fixed & specified by notice in the 
bookstall in the prescribed form a certain day of 
the week on which the clerk was not employed 
after 1.30 p.m. It made no pecuniary difference 
{1o him whether he took the weckly half holiday 
or not. In a certain week in disobedience to his 
orders he took no weekly half holiday & persisted 
in working in the bookstall after 1.30 p.m. on the 
day specified. On an information laid against 
the alleged occupiers:—Held;: assuming the 
bookstall to be a shop, then an offence had been 
committed under above Act, sect. 1 (2), & the 
proper course for the occupiers was to lay an 
information against the clerk & bring him before 
the ct. under above Act, sect. 14 (3).-—WARD v. 
Smity (W. H.) & Son, [1913] 3 K. B. 154; 82 
L. J. K. B. 941; 109 L. T. 439; 77 J. P. 3703 
29 T. L. R. 586; 11 L. G. R. 7413 23 Cox, C. C. 
562, D. C. 

Annotations :—Refd. George v. James (1913), 78 J. P. 156; 


I. C. C. vo. Wettman, {1922) 1 K. B. 153. Mentd. Melluish 
vw LC. C. (1914), 12 L. G. R. 1086. 


1201. Taking water without permit—-Breach of 
Water Works Clauses Act, 1847 (c. 17), s. 59.]— 
Applt.’s servant, who was driving a steam wagon 
belonging to applt., drew water for the wagon 
in the course of his employment from a strect 
hydrant communicating with a water-main be- 
longing to a city corpn., who were the undertakers 
under above Act, which was in force in the city. 
Applt., who was a carrier, had not agreed to be 
supplied with water by the undertakers, whose 
practice was to grant annual permits to take water 
for steam wagons on payment, each permit being 
attached to a particular wagon & being available 
for any cmployee of the owner of the wagon. 
Applt. was summoned for unlawfully taking water 
for the wagon, contrary to above scct. The 
justices convicted applt. on the ground that he 
was liable for the act of his servant :—Held: as 
the act of applt.’s servant was done within the 
scope of the servant’s employment, applt. was 
criminally liable under above scct. in respect 
thereof.—-BURNs v, SCHOLFIELD (1922), 128 1.. T. 
$82; 87 J.P. 54; 21 L. GIR. 39; 27 Cox, C. C. 
378, D.C. 

1202. Breach of road vehicle regulations— 
Carrying unauthorised number.] —- A motor car 
belonging to resps., who were the holders of a 
limited trade licence in respect of it, was driven 
on a public road by one of their servants, & more 
than two persons were in the car in addition to 
the driver, this being without the knowledge, & 
contrary to the express orders, of resps., who had 
taken all reasonable precautions to prevent a 
contravention of Road Vehicles (Trade Licences) 
Regulations, 1922 :—-Held : mens rea was not an 
essential ingredient of the offence in respect of a 
contravention of the Regulations, & resps. were 
liable to the penalty imposed by Roads Act, 1920 
(c. 72), 8. 12.—GRIFFITHS v. STUDEBAKERS, ! /1D., 
(1924) 1K. B. 102; 938 L. J. K. B. 50; 130 L. T. 
215; 87 J. P. 199; 40 T. L. RB. 26; 68 Sol. Jo. 
118; 21L.G. R. 796; 27 Cox, C. C. 565, D. C. 

e Breach of Food & Drugs Act, 1875 (c. 63).|— 

ce Foop & Druas, Vol. XXV., pp. 81, 82, 92, 
ats 135, 136, Nos. 102-108, 172, 173, 532, 541, 


4 SEcT. 5.—EXEMPTIONS FROM LIABILITY. 
SUB-SECT. 1.—THE CROWN AND CROWN SERVANTS. 
See AGENCY, Vol. I., pp. 654 ef seq. ; CONSTITU- 


TIONAL Law, Vol. XI.. pp. .: PUuBLic 
AUTHORITING, » pp. 523 et seq. ; 
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SUB-SKCT. 2.—] ALOTS, 
See SHIPPING, 


re et 


Sup-secT, 3.—PuBLic AUTIIORITIEFS, 
See PUBLIC AUTHORITIES, 





Sun-suctT., 4.—TRaADE UNIONS. 
See Trade Disputes Act, 1906 (c. 47), s. 4 (1); 
TRADE & ‘TRADE UNIONS, 


rr = 


SUB-SECT. 5.—'TRUSTEKES. 
A. Public Trusts. 

See PUBLIC AUTHORITIES, 

1203. Whether liable—Trustees acting gratui- 
tously.]—-An action on the case will not lie against 
comrs, appointed under Acts of Parliament, who 
act gratuitously for the benefit of the public, for 
injuries occasioned by the neglect of workmen in 
their employ; nor where by local Acts, actions 
against such comrs. are directed to be brought 
against their clerk, will such action lic ayainst 
him, he not being personally a party to the cause 
of such injury. The remedy of the party injured 
is against the agents by whose negligence the 
injury was eccasioned. Thus in an action against 
the clerks of the comrs. acting under a local Act 
for paving & lighting the town of Birmingham, & 
their surveyor & workmen the ct. permitted a 
verdict found for pltfs., to stand against two of 
defts.; but held clearly that it could not be 
sustained against the clerks of the comrs.—LLALL 
v. SMITH (1824), 2 Bing. 156; 9 Moore, C. P. 226 ; 
2L.J.0.8.C.P.113; 180 K. RR. 265. 

Annotations :—Apld. Uinphreys v. Mears (1827), 1 Man. & 

Ry. K. B. 187. Apprvd. Duncan v. Findlater (1839), 6 

Gl. & Fin. 894. Distd. Scott v. Manchester Corpn. (1857), 


2H.&N. 204. Apld. Holliday vo. St. Leonard Shoreditch 
Vestry (1861), 11. C. B. N.S. 1923 Coe v. Wise (1864), 5 


B. & S. 440. Consd. Mersey Dock Trustees v. Gibbs 
(1866), L. R. 1 H. L. 93. 
1204. ——— .|—Public bodies bound to 








discharge a public duty without reward & without 

funds, are responsible for the negligence of those 

whom they employ.—CokE v. WIse (1866), L. R. 

1Q.B. 711; 7B. &S. 8381; 371. J. Q. B. 262 ; 

141. T. 891; 30 J. P. 484; 14 W. KR. 865, Ix. 

Ch.; revsg. (1864), 5 B. & 8S. 440. 

Annotations: Consd. Mersey Dock Trustees v. Gibbs, 
Mersey Dock Trustees o. Penhallow (1866), J. 1. 1 H. Lb. 
93. Apld. Worral Waterworks Co. v. Lloyd (1866), I. 1. 
1C.P.719. Befd. Wilson v. Halifax Corpn. (1868), L. Rt. 
3 Exch. 114.; Tozeland v. West Ham Union Grdns., [1907] 
1K. B. 920; Boynton v. Ancholme Drainage & Navigation 
Comrs., [1921] 2 K. B. 213. Mentd. Harrison v. G. N. Ry. 
(1864), 3 H. & C. 231; Birch v. St. Marylebone Vestry 
(1869), 20 L. 'T’. 697 ; Holborn Union Grdns. v. St. Leonard 
Shorediteh Vestry (1876), 2 Q. 1. D. 145; ltiver Wear 
Comrs. v. Adamson (1877), 37 L. T. 543; Colley v. 
L.& N.W. Ry. & G. W. Ly. (1880), 42 L. T. 807 5 Gibraltar 
wanitary Comrs. v. Ortila (1890), 15 App. Cas. 400; 
Jersey v. Uxbridge lt. S. A., [1891] 3 Ch. 183; Licbig’s 
Extract of Meat. Co. v. Mersey Docks & Harbour Board & 
Nelson, [1918] 2 K. B. 381. 

1205. ——- —-—.]—A vestry elected under Metro- 
polis Management Act, 1855 (c. 120), which 
requires such vestry to exccute the office of sur- 
veyor of highways within its parish, is not re- 
sponsible for an. injury occasioned to a passenger 
by the negligence of workmen employed by the 
surveyor of such vestry in paving a street in such 
parish, when the vestry has not given any direction 
for doing the work.—ILIoL.Ipay v. St. LEONARD, 


SHOREDITCH VEstTRY (1861), 11 C. B. N. S. 192; 
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Sect. 5.—Ezemptions from liability: Sub-sect. 5, A. 
& B.; sub-sect.6. Sect. 6: Sub-sects. 1 & 2, A.) 

30 L. J. ©. P. 361; 4 L. T. 4063; 26 J. P. 185; 

8 Jur. N.S. 79; 9 W.R. 604; 142 BK. i. 769. 

Annotations :~ Apld. Coo vr. Wise (1864), 6 B. & 8. 4410. 
Overd. Mersey Dock Trustees v. Gibbs, Metsey Dock 
Trustees, Penhallow (1866), L. R. 1H. 0. 93. N.B. Fore- 
man v. Canterbury Corpn. (1871), L. R. 6 @. B. 214. 
Refd. Brownlow v. Metropolitan Board of Works & Aird 
(1864), 16C. B. N.S. 546; Ohrby v. Ryde Comps, (1864), 5 

‘ . 743; Hillyor v. St. Bartholomew's Hospital, 

[1909) 2 K. 3. 820. 

1206. —— ——..J—Menrsky Docks TRUSTEKS 
v. GIBBS, MERSEY DOockS TRUSTEES v. PENUALLOW, 
No. 1231, post. 

1207. ——— Act complained of not in breach 
of duty imposed.}-—Defts. were an unpaid body of 
trustees created by statute conservators of the 
Lee, an ancient navigable river, & were ‘‘authorised 
& empowered from time to time at their discretion 
to cleanse, scour, deepen, enlarge or straighten the 
channe] or course of the said river, & also to sect 
out, open, make & maintain” certain new cuts 
or canals thereinafter specified, to communicate 
with the rive: & to be used for the navigation, ‘‘ & 
also to remove all obstructions & impediments 
whatsoescr to the said navigation.”’ Defts. were 
also by statute empowered to levy rates or tolls 
for the use of certain locks & artificial cuts, but 
were expressly forbidden to reccive any toll in 
respect of such part of the navigation as was 
between Bow Creck & Old Ford Loc: , which part 
of the navigation was an ancient highway, & was 
by statute declared to be for ever free from toll. 
Pitfs.’ barge, while navigating a part of the river 
between Bow Creek & Old Ford Lock, struck upon 
one of several submerged piles & was injured. 
Pitfs. having brought an action for damages, the 
jury found that the piles were dangerous; that 
defts. ought to have been aware of the danger, 
& had neglected their duty :—- Held: the action 
could not be maintained, since defts. were unpaid 
trustees appointed for public purposes in aid of 
the common law right of navigating an ancicnt 
highway, & the duty of removing obstruc- 
tions imposed by the statute was discretionary & 
not compulsory.—--ForRBES vv. Lik CONSERVANCY 
Boarp (1879), 4 Ex. D2 1165 48 I J. Q. B. 402 ; 
27 W. it. O88. 

Annotations :—Reid. Boynton v. Ancholine Drainage & 
Navi 10 ° {)‘ § c. 915 The 
Dutlinglon (L8v0y 72h. oa i 
1208. —--— Trustees having no knowledge of 

wrongful act.|—By a local Act certain trustees were 

appointed for carrying out the Act. The trustees 
acted gratuitously ; the property in the harbour 
was vested in them, & they were empowered to 
elect a harbour master, & other oflicers & servants 
connected with the harbour, with power also to 
discharge them. The harbour master was cm- 
powered to direct the situation in which a vessel 
entering the harbour was to be moored. The 
trustees were also empowered to make bye-laws 
as to the management of the harbour, & to impose 
tonnage rates upon vessels using it, & borrow 
money on such rates, & to apply the proceeds in 
payment of the interest of the money borrowed 
& of the costs & expenses attending the carrying 
into execution the purposes of the Act connected 
with the harbour, & also in the reduction of the 
capital borrowed :— Held: the trustees were not 
lia le, either for the acts of the harbour master 
in directing a vessel to be moored in an improper 
place, whereby it received damage, or, for an 
injury occasioned to a vessel by an accumulation 
of rubbish in the harbour.—MErcaLFE v, TETHER- 
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INGTON (1855), 11 Exch. 257; 24 1. J. Ex. 314; 


yeas Dbtd. Obrby v. Ryde Comrs. (1864), 5B. & 8 
Ons 2— rby v. Ryde Comrs. ,on. , 

AS Cond. Mersey Dock Trustees v. Gibbs, Mersey Dock 
Trustees v. Penhallow (1866), L. R. 1 H. L. 93. Refd. 
Whitchouse 2. Fellowes (1861), 10 C. B. N. 8. 765 ; Brown- 
low v. Metropolitan Board of Works & Aird (1863), 13 
CG. B. N.S 768; Hartnall v. Ryde Comrs. (1863), 4B. & 8. 


361. 

1209. —— -—A local Act for better 
preserving the harbour of Maryport, & for lighting 
& otherwise improving the township of Maryport, 
sect. 7, appoints trustees to carry the Act into 
execution. Hy sect. 21, they may elect a harbour 
master, who, by sect. 47, may direct any person 
having the command of any vessel entering into 
or being within the harbour to anchor & place the 
game in such situation within the harbour as he 
shall direct. After the passing of the Act some 
coals were shot into a berth in the harbour which 
rendered it dangerous. The trustees at a board 
meeting having had notice of the state of the berth, 
gave directions to their clerk to have the coals 
removed, & the coals were accordingly partly, 
but not sufficiently removed at their expense. 
After this, the harbour master, without the know- 
ledge of the trustees, directed pltf. to place his 
vessel in the berth. Le did so, & the vessel while 
lying there sustained damage in consequence of 
the berth being unsafe. The harbour master 
knew that the berth had been unsafe, & what had 
been done to it, but nefthbcer he nor the trustecs 
knew that the berth continued unsafe when he 
directed pltf. to place his vessel in it.—Held: 
there was no evidence to warrant a verdict against 
the trustees.—-METCALIVE 0. LIETHERINGTON (1860), 
5 UW. & N. 719; 21. T. 806; 24 J. P. 788; S 
W.R. 4753 157K. R. 1367, Ex. Ch. 

Annotations :-—Consd. Mersey Dock Trustees v. Gibbs, 


Mersey Dock Trustees v. Penhallow (1866), L. I. 1 H. L. 
93. Ref. Ruck v. Williams (1858), 3 H. & N. 308. 


1210. —— —~——.]—MrErsty Docks TRUSTEKS 
v. GIBBS, MERSEY DOCKS TRUSTEES 1. PENHALLOW, 
No. 1231, post. 








B. Private Trusts, 

See, generally, Trusts & TRUSTEES. 

1211. Liability of trustee—For felonious acts of 
servant —Trustee for remuneration.|—A trustee 
for remuneration is not, in the absence of negligence 
on his part, liable for losses of the trust property 
sustained through the felonious acts of his servant, 
but is, in this respect, upon the same footing as 
an unpaid trustee. 

Deft., who was the paid trustee of a creditors’ 
trust deed, employed L. to manage & deal with 
part of the trust property. The employment of 
L. was justifiable, & deft. was not guilty of any 
negligence in the inatter, but certain chattels 
comprised in the trust estate having been stolen 
by L., & their valuc having thus been lost, it was 
sought to make deft. liable :—Held: no liability 
attached to deft.—JoBson v. PALMER, [1893] 
1 Ch. 71; 62 L. J. Ch. 180; 67 L. T. 7073 41 
W.R. 264; OT. L. RR. 106; 3 BR. 1738. 

Annotation :—Mentd. Shepherd v. Harris, [1905] 2 Ch. 310. 

1212. —— In contract—Servant acting with 
authority.|—Where trustees who are carrying on 
a business permit one of thcir number to go into 
the market & purchase the goods required for 
carrying on the business, the trustee who is armed 
with authority to purchase the goods for the 
purpose of carrying on the business is also armed 
with authority to pledge the credit of the other 
trustees for that purpose. 

Defts., mother & son, as trustees under a will, 
were joint owncrs of a business which, by the trusts 
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of the will, was carried on by the mother as agent 
for the trustees. ‘The mother employed the son to 
purchase goods for the purposes of the business, 
which were paid for by the son, at the time of 
purchase by cheques bearing the signatures of 
the mother & son as drawers. In an action for 
the price of goods sold & delivered by a person 
who on previous occasions had received these 
cheques in payment :—Held: there was evidence 
that the son was held out by the mother as having 
authority to pledge their joint credit.—BRAZIER 
v. oe (1894), 683 L. J. Q. B. 257; 9 R. 852, 
C. A. 
1213. Right of indemnity out of estate.])—A 
trustee in the due execution 6f his trust directed 
the bailiff employed on the settled estate to have 
certain trees felled. ... The bailiff ordered the 
woodcutters usually employed on the estate to 
fell the trecs. In doing so they allowed a bough 
to fall on a passcr by, who brought an action 
against the trustee & recovered heavy damagcs :— 
Held: the trustee was entitled to indemnity out 
of the trust cstate.—BENETT v. WYNDHAM (1862), 
4DeG.F. & J. 259; 45 Wh. RR. 1183, L. SJ. 
Annotations :—Folld.. Re Raybould, Raybould v. Turner, 
11900] 1 Ch. 199. Menta. /te Allan, Havelock r. Havelock 
(1881), 17 Ch. D. 807; 
(1900), 82 L. T. 675. 
1214. Right of party injured to be paid direct 
out of trust estate—Subrogated to rights of trustee.] 
- Trustee carried on his estator’s colliery business, 
& in so doing Iet down the surface of the land & 
injured the buildings of an adjoining owner, who 
recovered damages against the trustee personally 
for £1,002, & costs. The adjoining owncr then 
claimed to be entitled to be paid dircct out of 
testator’s estate the amount so recovered : — 
Held: as the injury had been occasioned by the 
trustee in the reasonable management & working 
of his testator’s estate, he was entitled to be 
indemnified out of the assets, & consequently, 
the adjoining owner was entitled to stand in the 
place of the trustee & to claim the benefit of this 
right to indemnity so as to obtain payment of 
the damages & costs so recovered direct’ out of 
testator’s estate.—I?e RAYBOULD, RAYBOULD v. 
TURNER, [1900] 1 Ch. 199; 69 L. J. Ch. 2493 82 
Il... 1.46; 48 W. R. 301. 
“f rare ae rand Re Tyrell, Tyrell v. Woodhouse (1900), 





Re Tyrell, 'l'yrell »v. Woodhouse 


C 


SUL-SKCT. 6.-- SELECTION OF SERVANTS 
RESTRICTED, 
1215. Master prohibited from doing the work 
himself.|—'The owner of a barge on the Thames 
1s liable for injury done by it, although by 7 & 8 
Geo. 4, c. lxxv, vessels must be navigated by 
ireemen or apprentices to freemen, & the owner, 
not being himself a freemen or apprentice, had 
intrusted the navigation of his vessel to a person 


qualified under the Act.—MARTIN v. TEMPERLEY 


ee ee, 
PART IX, SECT. 6, SUB-SECT. 2.—A. 
: 1216 i. Employer not liable.J—A rail- 
way co. is not responsible for damages 
ecasioned by the negligence of sub- 
contractors in making the road, where 
aus damage was occasioned by said 
te “contractors doing acts which they 
ids hot required by their contract 
it 0.— WOODHILL v. GREAT WESTERN 
¥. Co, (1855), 4 C, P. 449.—CAN. 
1216 ii. ——.]}—To sustain an action 
against the employer for 
conationed in the performance of a 
cones it must be shown that the 
the ctor is the authorised agent of 
parties sought to be charged, or 


1216 ii 


L. R. 438.—CAN. 





572 ; 
460; 
1216 vi. 





at all events that they subsequently 
ratitied or adopted the work as their 
own.—CARROLL ©. PLYMPTON CORPN. 
(1860), 9 C. P. 345.—CAN. 


i, ——.}—Crr 
LorpDLyY (1892), 20 8S. C. R. 505.—CAN. 


1216 iv. ——~.}—PATTON v. ALBERTA 
Raltway & Coar. Co. (1897), 2 Terr. 


1216 v. . -—EDMONTON VINEGAR 
Co. v. FRIEDRICHS (1913), 23 W. L. R. 
3 W. W. R. 1043: 5 Alta. L. R. 

g D. L. jt. 445.—CAN. 
.}—Deft. hired a horse 
& waggon from a livery man. who also 
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(1843), 4 Q. B. 298; 3 Gal. & Dav. 497; 12 1. J. 
oe 129; 7 J. P. 145; 7 Jur. 150; 114 K. R. 
912. 

Annotations :—Refd. The Eden (1846), 2 Wm. Rob. 442; 
Turnbull v. Wieland (1916), 33 T. . KR. 143. Mentd. 
iilmoron v. Lynn & Hamburg S.S. Co. (1913), 109 L. T. 
ade es 


Srct. 6.—ACTS OF CONTRACTORS AND 
THEIR SERVANTS. 
SUB-sSECT. 1.—IN GENERAL. 

Factors determining relationship.] 
rally, Part J., Sect. 2, ante. 

Whether relationship of master & servant con- 
stituted ---Between servant of contractor & master.] 
--- See Part I., Sect. 2, sub-sect. 1, B., ante. 
Comparison with relationship of master & 
servant.]~—See Part I., Sect. 3, sub-sect. 4, ante. 





Sce, gene- 





Sun-sect. 2.—LIABILITY OF HMPLOYER. 
A. General Rule. 


1216. Employer not liable.|-—-Whcere bricklayers, 
employed by Comrs. of Sewers to repair a public 
sewer, perform the work in such a manner as to 
occasion a damage to a neighbouring house :-— 
Weld: the bricklayers are liable to an action 
though the work itself appears to be performed in a 
skilful mmanner.— JONES v. BIRD (1822),-5 B. & Ald. 
837; 1 Dow. & Ry. K. B. 497; 106 li. R. 1397. 
Annotations : -Consd. Hall rv. Smith (1824), 2 Bing. 156; 

Mersey Docks & Harbour Board Trustces v. Gibbs, Mersey 


Docks & Harbour Board Trustees v. Penhallow (1866), 
L. Rh. 1H. LL. 93. Refd. Boulton v. Crowther (1824), 2 
B. & C. 7033 Stainton rv. Woolrych, Stainton v. Metro- 
politan Board of Works & Lewisham District. Board of 
Works (1857), 23 Beav. 225; White v. Peto (1888), 58 
L. ‘I. 710. Mentd. Partridge v. Scott (1838), 3 M. & W. 
220; It. » Kastern Counties Ry. (1841), 2 Ry. & Can. 
Cas. 736; Martins v. Upcher (1842), 3 Q. B. 662; Wilkin- 
son v. Gray (1844), 2 L. I. O. S. 3483 Smith o. West 

Derby L. B. (1878), 3 C. P. DD. 423. 

1217. ——~-.]—-Where deft., a builder, contracted 
to make certain alterations in a clubhouse, together 
with necessary gas fittings & employed a gas 
fitter for the latter purpose under a sub-contract ; 
& during the progress of the work, the gas, through 
the negligence of the gas fitter, exploded, & injured 
pltf., a servant in the clubhouse :—Held: no 
action for the injury could be maintained against 
deft. for the negligence of the gas fitter, he being a 
sub-contractor, & not the servant of deft.— 
Rarson v. CubiTr (1842), 9 M. & W. 710; 11 
L. J. Ex. 271; 6 Jur. 606; 152 KH. R. 301; 
previous proceedings (1841), Car. & M. 64, N. P. 
Annotations :~—Expld. Allen v. Hayward (1845), 7 Q. B. 

960. Distd. Machu v. L. & 8S. W. ity. (1848), 2 Hxch 
415. Expld. Parry v. Smith (1879), 4 C. P. D. 325. 
Consd. Padbury v. Holliday & Greenwood (1912), 28 
Ty. Ih. R, 494. "Reta. Reedie v. Ll. & N. W. lty., Hobbit De 
L. & N. W. Ry. (1849), 4 Exch. 244; Overton v. Freeman 
(1852), 11 C. B. 867; Hardakor v. Idle District Council, 
11896] 1 Q. B. 335; Performing Right Soc. v. Mitchell & 
Rooker (Palais de Danse), [1924] 1 K. B. 762. 











supplied the driver. The driver, who 
at alongside deft.’s foreman, was 
directed by the latter when to stop 
& drive on; the driver also assisted 
in the work the waggon was doing, 
under the foreman’s orders. The 
liveryman paid the driver’s wages. 
Pitt. suffered dainage by reason of the 
reckless n :— 
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driving of the wagrgo 
Held: deft. was not Hable.—BALFOUR 
v. BELL TELEPTIIONE Co. OF CANADA 
(1915), 8 O. W. N. 472; 340.L. R 
149; 24D. L. R. 395.—CAN. 


1216 vii. ——.}+—KERR (OR AINSLIR) 
©. LeitH HarsBour & Docks ComMRs., 
{1919} S. C. 676.—SCOT. 
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Sect. 6.— Acts of contractors and their servants: Sub- 
sect. 2, A.| 


1218. --—.]— In the construction of work, B., 
the contractor, had occasion to move back a bank, 
which he re-erected of insufficient materials. 
Water was prematurely adimitted, which sunk the 
bank, & went over it into pltf.’s land :-—Held: 
the contract, & work done under it, were acts 
done by the comrs. for which they might properly 
be sued in the name of their clerk, but the injury 
having arisen from the imperfect construction 
of the bank, which was part of the work specified 
in the contract, the contractor, & not the comrs. 
was liable for the damage.—ALLEN ». TLAYWARD 
(1845), 7 Q. B. 960; 4 Ry. & Can. Cas. 1045 75 
L. J. Q. B. 903; 5 LL. TO. S. 4095 10 Fur. 92 5 
115K. R. 749, 

Annotations :~ Refd. Recdie vr. L. & N. W. Ry, Hobbit. v. 

w & N.W. Ry. (1849), 4 exch. 2443) Ruck v. Williams 

(1858), 3H. & N. 308; Holo ¢. Sittingbourne & Sheerness 

Ry. (1861), 6 H. & N. 488. Mentd. Rich v. Bastertield 

(1847), 16 L. J. CG. . 2733) Brownlow v. Metropolitan 

Roard of Works & Aird (1862), 8 Jur. N.S. 891. 

1219. |—A railway co. is not liable in 
trover for posts & rails taken & converted by 
workmen employed in constructing the railway. 

These persons were servants of the contractor, 
but if they were the servants of the co., there was 
no adoption of their act by the co. You cannot 
make the corpn. liable, unless you show an 
authority either express or implied (PAKE, B.).—- 
GQLovien v. LONDON & Norm Westenan Ry. Co. 
(1850), 5 Mixch. 66; 19 L. J. Mx. 172; 14 I. T. 
O.S. 468; 155 i. R. 29. 

1220. -——.]—-A. contracted with parish officers 
to pave a certain district, & entered into a sub- 
contract with LB. under which the latter was to lay 
down the paving of a strect, the materials being 
supplied by A. & brought to the spot in his carts. 
Preparatory to the paving, the stones were laid, 
by labourers employed by B. on the pathway, & 
there left unguarded at night, in such a manner 
as to obstruct same, & C. fell over them, & broke 
his leg: --d/eld: 3B. was responsible for this 
negligence, & not A.—OVERTON v. FREEMAN 
(1852), 1. B. 8673 211. FC. P2525 18 1. P 
O. S. 224; 16 Jur. 65; 158 H.R. 7173 previous 
procecdings (1851), 3 Car. & Kir. 49, N. P. 
Annotations : ~Distd. Ellis_7. Sheffield Gas Consumers Co. 

(1853), 2B. & 2B. 767. Folld. Peachey v. Rowland (1853), 

13 C. B. 182.) Reid. Sadler v. Wenlock (1855), 3 CG. L. RR. 

7603 Blake ¢. Thirst (1863), 2 TE. & C. 20. 

1221. -—--.]—I1f one employs another to do an 
act which may be done in a lawful manner, & the 
latter in duing it: unnecessarily commits a public 
nuisance, whereby injury results to a third person, 
the employer is not responsible. A. employed 
B. to construct: a drain in a public highway; B. 
employed C. to fill in the earth over the brickwork, 
& to carry away the surplus ;_ (. in performing his 
work, left the earth raised so much above the level 
of the road, that D., driving by in the dark, was 
thereby upsct, & sustained injury: —//eld: A. 
was not responsible for the negligence of C.--- 
Pracuky vr. ROWLAND (1853), 13 CG. B. 182; 22 
L.J.C. P81; 201. T. 0. 8. 208; 17 Jur. 764; 
vite E. Ki. ne 
Annotations :—Consd. Sadicr r, Henlock (1855), 4 BE. & BR. 

ne rors » Sbheilield Gas Connie Co. (1853), 

1222. -|-—PIHf. was the owner of certain 
land, & of certain modern buildings, abutting upon 
land in the occupation of deft. Deft. contracted 
with C. to erect certain buildings upon the border 
of his, deft.’s, premises, & C.’s workmen in excava- 
ting the soil shook & damaged pitf.’s buildings. 
C.’s workmen also carried away some bricks & 
other materials belonging to pltf.’s buildings, but 
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without deft.’s sanction or authority :- eld: 
deft. was not liable for the tortious acts of the 
contractor's workmen in carrying away pitf.’s 
materials without deft.’s authority ; & the mere 
fact of the workmen being upon deft.’s land by 
his permission did not render him responsible for 
such acts of theirs. —GAYFORD v. NICHOLLS (1854), 
0 Exch. 702; 2C. L. RR. 1066; 28 L. J. x. 205 ; 
IS J. P. 441; 156K. 1. 3015 sub nom. NICHOLLS 
v. GAYFORD, Saund. & M. 30; 23. T. O. S. 96; 
2 W. HR. 453. 
Annotations :—Refd. Clothicr v. Webster (1862), 12 C. B. 
Sipe 790. Mentd. Dalton v. Angus (1881), 6 App. Cas. 
1223. ——_-.]—Cnreep v. Riany (1854), 23 L. T. 





O. S. 973; previous proceedings, 22 lL. T. O. S. 
262. 
1224. |—The master of a ship, chartered 


by the owner to another person by a charterparty 
containing a stipulation that the stevedore should 
be appointed by the charterer, & used by the 
charterers as a general ship, is not,in the absence 
of personal contract or negligence, liable to a person 
delivering goods on board to be carried, for injury 
done to the goods by the negligence of the steve- 
dore. 

The ship Gundreda was chartered by the owncr 
to G. for a cargo from Jiondon to Port Louis & 
back. The cargo was to be taken in at the 
charterer’s expense. The stevedore for outward 
cargo was to be appointed by the charterer, but 
to be paid by & act under the orders of the captain. 
lu. was appointed stevedore by G., & went on 
board for the purpose of loading the vessel. The 
mate was in charge of the vessel. Neither master 
nor crew was on board, & the master gave no orders 
to the stevedore. HK. & S. delivered alongside 
some sugar evaporating pans to be carried. 
Injury was done to the goods through the 
negligence of the stevedore :—Held : in the absence 
of any contract between the owner of the goods 
& the master, & of any interference by him, the 
master was not liable for the act of the stevedore.— 
BLAIKIE v. STEMBRIDGE (1859), 6 C. B. N.S. 894 ; 
5 Jur. N. S. 1128; 141 li. R. 7033 sub nom. 
BLAKIE v. STEMBRIDGEH, 28 lL. J. C. P. 3293 33 
L. T. O. S. 3453; 8 W. RR. 243 affd. sub nom. 
BLAKIE v. STEMBRIDGE (1860), 29 I. J. C. P. 
212, Ix. Ch. 

Annotations :—Consd. The Storm Queen, Denyssen v. Macfie 
860), 3 LT. 25; The Catharine Chalmers (1874), 32 

L. T. 847. Refd. Roberts vr. Shaw (1863), 4 B. & S. 44; 

Sandeman 7 Seurr (1866), TL. I. 2 Q. B. 86; British 

Colunbia & Vancouver’s Island Spar, Lumber & Saw 

Mill Co. vy. Nettleship (1868), 37 L. J.C. P. 235. Mentd. 

Sack v. Ford (1862), 13 C. B. N.S. 90; Obrloif v. Briscall, 

The Helene (1866), L. R. 1 P. C. 231. 


1225. J—PICKARD v. SuitTH, No. 1264, post. 

1226. ———.|—Where a person employs another 
to do a lawful act, it must be presumed, in the 
absence of evidcnce to the contrary, that he 
employs him to do it in a careful & proper manner ; 
& unless the relation of master & servant exists 
between them, the employer is not responsible,for 
the negligent manner in which the act is done. 

Therefore, where pltf. & deft. were owners of 
adjoining ancient houses, & an architect employed 
by deft. to superintend the repairs of his house, 
having considered it necessary to pull down & 
rebuild the front wall, agreed with a contractor to 
do the work for an estimated price, & the workmen 
of the contractor in pulling down the wall removed 
a brest-summer which was inserted in the party 
wall between deft.’s & pltf.’s house, without taking 
aly precautions by shoring or otherwise, in conse- 
quence of which the front wall of pltf.’s house fell : 
—Held: there was no evidence for the jury of any 
liahility on the nart of deft.—BuTt-rr »v, HUNTER 
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(1862), 7H. & N. 826; 311. J. ix. 214; 10 W.R. 

214; 158 E. R. 702. 

Annotations :-—Consd. Dalton v. Angus (1881), 6 App. Cas. 
740. Dbtd. Hughes v. Percival (1883), 8 App. Cas. 443. 
Refd. Lemaitre v. Davis (1881), 19 Ch. D. 281; Kiddlo 
©. Lovett (1885), 16 Q. B. D. 605; Hardaker v. Idle 
District Council, [1896] 1 Q. B. 335. Mentd. Lawrenco 
ve. Jenkins (1873), L. R. 8 Q. B. 274. 

that defts. 


1227. -]— Declaration, were 
possessed of a shoot & were discharging sulphur ; 
that pltf. was lawfully receiving the sulphur into 
a lighter, & that defts. by their servants, negli- 
gently managed their shoot that the same fell 
upon pltf. while he was in the lighter & injured 
him. The action was against the lessees of the 
Victoria Docks, who admitted that they were the 
proper parties to be sued in respect of claims arising 
in the working of the docks. 

A. ship was being discharged of a cargo of sulphur, 
which was received into lighters of pltf. through 
the ‘shoot’ referred to, which was erected by 
the men who actually did the work. Defts. 
were paid by the merchant for discharging his 
ship; & the case for pltf. was, that it was to be 
inferred from this fact that the men who did the 
work & erected the “ shoot” were in the employ 
of defts.:— Held: this was not a legitimate 
inference, whether of law or fact; & the above 
fact was not sufficient. evidence to support it, for 
the work might have been done by the men under 
some sub-contract.—_WOODWARD v. PETO (1862), 
3 F.& KF, 389. 

Annotation :—Refd. Innocent v. Peto (1864), 4 F. & F. 8. 

1228. .|—A contractor was employed to 
make a drain in the metropolis, & reinstated the 
strect so negligently that pltf. was injured :—Held: 
the contractor, & not the owner of the premises, 
was liable according to the usual rule, which was 
not altered by Metropolis Management Act, 1855 
(c. 120), ss. 77, 110, 111.—Dray v. PULLEN & 
HUBBLE (1863), 8 L. 'T. 2013; 27 J. P. 487. 

1229. ---—.]—The unloading of a cargo of 
corn. for which defts. were paid by the owner, 
being done by men engaged & paid by a ganger 
or contractor, with whom defts. contracted, they 
having no control over the men :—Held: not 
liable for an injury caused by their negligence to 
a corn meter in the service of the city of London 
engaged in measuring cargo.— INNOCENT v. Pirro 
(1864), 4h. & I. 8. 

1230. -|— Where defts., zinc manufacturers, 
contracted with a builder for the roofing of a 
building, & they employed a zinc worker to do the 
work, at so much a yard, he employing men to 
do it, & paying them wages :—J/eld: defts. were 
not liable for a death caused by negligence of one 
of the workmen.—NoORMILE v. BRraBy (1866), 4 
F. & F. 962. 

1231. -]|—Trustees appointed by statute for 
public purposes, with power to levy tolls, but not 
deriving any personal benefit are liable in their 
corporate capacity for damage sustained by reason 
of the default of their servants, or agents, to the 
same extent as absolute owncrs levying tolls for 
their own profit although there is no improper 
conduct on the part of such trustces. 

No action could have lain against them unless 
they stood in the relation of master to the parties 
actually guilty of negligence (BLACKBURN, J.).— 
MrRSEY Docks TRUSTEES v. GIBBS, MERSEY 
Docks 'TRUsTEES v. PENHALLOW (1866), L. R. 
1H. 1.93; 11H. L. Cas. 686; 35 L. J. Ex. 225; 
14 L. T. 677; 80 J. P. 467; 12 Jur. N.S. 571; 
14 W. R. 872; 2 Mar. L. C. 353; 11 EB. R. 1500, 
Il. L. 3 affg. 8. C. sub nom. GIBBS v. LIVERPOOL 
Docks 'TRusTEKs (1858), 3 1. & N. 164, Ex. Ch. 


Annotations :—Folld. Coe v. Wise (1866), L. lt. 1 Q. B. 711. 
Apld. Worral Waterworks Co. v. Lloyd (1866), L. lt. 1 
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C. P. 719; A.-G. v. Colney Hatch Lunatic Asylum (1868), 
4 Ch. App. 146; A.-G. & Domes v. Basingstoke Corpn. 
(1876), 24 W. R. 817; Dormont v. Furncss Ky. (1883), 11 
. B.D. 496; Lt. v. Williarns (1884), 9 App. Cas. 418. 
onsd. Lowther v. Curwen (1887), 58 L. T. 168; Gibraltar 
Sanitary Comrs. v. Orilla (1890), 15 App. Cas. 400. Apld. 
Taff Valo Ry. v. Amalgamatod Soc, of Railway Servants, 
[1901] A. C. 426; Crossfield v. Manchester Ship Canal Co. 
(1903), 19 '. L. R. 398; The Bearn, [1906] Bb. 48; 
Queens of the liver S.S. Co. v. Mauston, Gibb & River 
Thames Conservators (1997), 96 L.'T. 901. Consd. Bede 
S.S. Co. v. River Wear Comrs., [1907] 1 K. B. 310. Distd. 
Tozeland v. West Ham Union, (1907) 1K. B. 920.  Consd. 
Licbig’s Ixtract. of Meat Co. v. Mersey Docks & Harbour 
Board & Walter Nelson, [1918] 2 K. B. 381. Apld. The 
Devon (1923), 130 L. TT. 448. Refd. Ruck 7. Williams 
(1858), 3 H. & N. 308; Southampton & Itchin Bridge Co. 
v. Southampton L. B. (1858), 8 KH. & B. 8015 Metcalfe 
v Hetherington (1860), 5 H. & N. 719; Holliday wv. St. 
Leonard, Shoreditch Vestry (1861), 1] C. LB. N.S. 192; 
Waller v. S. KE. Ry. Co. (1863), 32 I. J. Ex. 205; Obrby 
». Ryde Comrs. (1864), 5 B. & S. 743; Stiles v. Cardiif 
Steam Navigation Co. (1864), 33 L. J. Q. Bs. 310; Foreman 
v. Canterbury Corpn. (1871), L. R. 6 Q. B. 2143; White vr. 
Hindley L. B. (1875), Li. 2.10 Q. B. 2195 Harris. G. W. 
Ry. (1876), 1 Q. B.D. 515; Tucker v. Axbridge Highway 
Board (1888), 563 J. VP. 873; Hackney Corpn. ¢. Lee 
Compervancy Board, [1904] 2 K. B. 541; Hillyer v. St. 
Bartholomew's Hospital, [1909] 2 K. B. 820; Hayward 
7 Drury Lane Theatre & Moss’ Empires, Mone 2K. w. 
$993 Baker oo. James, (19ZL] 2 K. 3B. 674. entd. Walker 
vt. Goe (1859), 4 HW. & N. $50; Whitchouse v. Fellowes 
(J8G1), 10 CG. B. N.S. 7653; Thompson tv N. Ry. Co. 
(1862), 2 BL & 8.1193 Brownlow vw. Metropolitan Board of 
Works & Aird (1863), 13 OC. B. N.S. 7683 Birch vt. Maryle- 
bone Vestry (1869), 17 W. AR. 1014 5 Clowes ev. Staffordshire 
Potteries Waterworks Co. (1872), 8 Ch. App. 123; Winch 
v. Thames Conservators (1874), L. Roo C. P. 3783) Goslin 
v. Agricultural Hall Co. (1876), 1 C. P. D. 482; Holborn 
Union Grdns. 7. St. Leonard Shoreditch Vestry (1876), 2 
Q. B.D. 1445; Weir. Barnett (1878), 38 L. T. 9295 Forbes 
v. Lee Conservancy Board (1879), 4 Hx. D. 1163 Hill v. 
Metropolityn Asylum District Managers (1879), £ Q. i. D. 
433; Meming v. Manchester Corpn. (1881), 44 L. 'T. 417; 
The Moorcock (1889), 14 P. D. 643) Jersey vo. Uxbridge 
Rt. S. A., (E8S9T} 8 Ch. 1833) Re w. Selby Dam Drainage 
Comrs., [1892] 1 Q. B. 348; McClelland 7 Manchester 
Corpn., (1912) 1 K. B. 118; Papworth v. Battersea Corpn. 
(1914), 79 J. 1. 1053; Pyman SS. Co. v. Hull & Barnsley 
Ity., [1914] 2 K. B. 788; The Ella, (1915) P. 111; Boynton 
” Ancholme Drainage & Navigation Comrs., [1921] 2 
K. B. 2133 Suteliffe v. Clients Investment Co., [1924] 
2K. 2B. 746; British Petroleum Co. v. A.-G. for Ceylon, 
[1926] A. C. 147. 
1232. ——.]—LBy agreement between the Smith- 


field) Club & defts., who were proprictors of a 
building & premises at Islington called the Agri- 
cultural Hall, the club were to have the exclusive 
use of the Llall during the period of their annual 
show of stock, ctc., defts. providing & paying a 
sufficient’ staff, who were to be under the sole 
control of the secretary & stewards of the club, to 
receive, take care of, & re-deliver the stock, etc., 
exhibited, & also paying the club £1,000; in 
consideration of which defts. were to receive curtain 
fees or admission money from the visitors. The 
stock & articles to be exhibited were received at 
the gate of defts.’ premises by one Sharman, 
upon orders signed by the secretary of the Smith- 
field Club, who contracted with defts. for a lump 
sum, amongst other things, to receive them & to 
re-deliver them at the end of the show upon like 
orders; defts. in no way interfering. S., who 
exhibited a pen of three sheep at the show in 
1873, sold them to pltf., & upon pltf.’s drover 
producing an order for thcir removal signed by 
S., Sharman or one of his men delivered him by 
mistake sheep from another pen. These piltf. 
rejected, & he brought this action against defts. 
for converting his sheep :—Held: defts. were not 
responsible in the circumstances for the acts or 
defaults of Sharman or his men.—GOSHIN v, 
AGRICULTURAL HALL Co., Lrp. (1876), 1 C. P. D. 
482; 451. J. Q. 13. 348; 35 L, T. 92, C. A. 

1233. ———.]--- Defts. were builders & contractors 
who, after the outside of a house was finished, 
had removed the outer hoarding & had employed 
a sub-contractor to do the internal plastering. 
One of the men employed by the sub-contractor, 

















158 MASTER AND SERVANT. 
. 6.— q ig: Sub- | occasioned to another, he is personally liable.— 
oe Ma wkd GH gen egunerrees WHITE v. PETO BROTHERS (1888), 58 L. T. 710; 
= a nage 47, L. R. 446. 


in walking, shook a plank which caused a tool to 
fall out of a window of the house, & the tool in 
falling injured pltf. who was passing along the 
highway. The jury found that the hoarding had 
been properly removed, but that the injury was 
caused by the negligence of defts. in not providing 
some athe protection for the public :—Held: 
defts. were entitled to judgment, for there was 
no evidence that the falling of the tool was a 

robable accident which might reasonably have 
ae foreseen, so as to make it the duty of defts. 
to provide against it. If it was the duty of any 
one to supply protection against the consequences 


1237. .|—Where a person uses his land for 
any purpose for which it may in the ordinary 
course of the enjoyment of land be used & without 
any default’ or negligence on his part damage 
happens to his neighbour’s premises, no liability 
attaches to him. Further, if a person claiming to 
be compensated for damage caused by dangerous 
matter upon his neighbour’s land has consented 
to such dangerous matter being brought upon 
his neighbour’s land, he cannot recover. There- 
fore, where a landlord of premiscs Icts a part of 
them, & at the time the tenant takes such part, 





of the falling of the tool, it was the duty of the 

sub-contractor & not of defts.—PEARSON ». Cox 

(1877), 2 O. PB. D. 369; 36 L. T. 495; 42 J. P. 

117, GC. A. 

Annotation :- Refd. Watkins v. G. W. Ry. (1877), 46 lL. J. 
Q. 13. 817. 


1234, —--.]—A person who employs another to 
do something which has cast upon him a duty, 
is not relieved from liability for the consequence 
of a neglect of that duty by the person whom he 
employs. ; 

A person employing a contractor to do work 1s 
not liable for the negligence of the contractor or 
his servants (LORD BLACKBURN, ©.).- - DALTON v. 
ANGUS (1881), 6 App. Cas. 740; 50 4 J. Q. B. 
O89; 441. 7. 844; 4635. P. 132; 380 W. Ki. 191, 
li. L.; affy. 8S. C. sub nom. Anuus v. DALTON 
(1878), 4 Q. B. D. 162, C. A. 


Annotations :—Apld. Iemaitre v. Davis (1881), 19 Ch. D. 
281. Consd. Hardaker v. Idle District, Council, [1896] 
1 Q. BK. 335. Apld. Robinson v. Beaconstield R. dD. C., 
[1911] 2 Ch. 188. Refd. Duke v. Courage (1882), 46 J. P. 
453; Hughes vc. Percival (1883), 8 App. Cas. 4433; Craw- 
ford v. Consett L. B. (1891), 55 J. P. Jo. 2183 Penny v. 
Wimbledon U. C. (1899), 68 L. J. Q. B. 7043 Cribb 1. 
Kynoch, [1907] 2 K. B. 548; Padbury v. Holliday & 
Greonwood (1912), 28 I. L. RR. 494: Hurlstone v. L. EKlec. 
Ky. (1913), 30 T. Le. 1. 398; Cox v. Coulson, [1916] 2 
K. B. 177. Mentd. Rivers v. Adams, Rivers v. Tsaacs, 
livers v. Kerrett (1878), 3 Ex. D. 361; Sturges v. Bridg- 
man (1870), 11 Ch. D. 852; Norfolk ». Arbuthnot (1880), 
56 CG. P. UD. 390; Goodman v, Saltash Corpn. (1882), 7 
App. Cas. 633; Bell vo. Love (1883), 10 Q. B. DD. 5473 
Toue » Preston (1883), 24 Ch. D. 789; Hedaile rv. Payne 
(No. 2) (1886), 53 LL. T. 213 Russel] r. Watts (1885), 55 
L. J. Ch. 158; Harris rv. De Pinna (1886), 33 Ch. D. 238 ; 
Bass v. Gregory (1890), 25 Q. B. D. 4813; Dicker v. 
Popham, ltadford (1890), 63 L. T. 379; Perry ». Kames, 
Salaman v. Kanes, Mercers’ Co. v. Kaines, |1891) 1 Ch. 
658; Corbett_v. Jonas, (1892) 3 Ch. 137; Haigh v. West 
(1893), 62 L. J. Q. B. 532; Wheaton ». Muple Co., [1893] 
: - 48; Chastey v. Ackland (1895), 72 L. T. 845; 
Greenwell v. Low Beechburn Coal Co., 11897] 2 Q. B. 165; 
Simpson ». Godniuwuchester Corpn., [1897] A. C. 696; 
Blake vo. Woolf, [1898] 2 Q. L. 4263 Southwark & Vaux- 
hall Water Co. ». Wandsworth Board of Works, [1893] 
2 Ch. 603; Jordeson v. Sutton, Southcoates & Drypool 
Gas Co., [1899] 2 Ch. 217; Gardner v. Hodgson’s Kingston 
Brewerios Co., [1900] 1 Ch. 592; Sinith ». Baxtor, [1900] 
2 Ch. 138; G.N. Ry. v. I. RR. Comrs., (1901) 1 K. 3. 416 ; 
Kdinburgh & District Water Trustees ». Clippens Oil Co. 
(1902), 87 I. T. 275; Union Lighterage Co. v. London 
Graving Dock Co., (1902] 28 Uh. 557; A.-G. v. Antrobus 
(1905), 74 L. J. Ch. 500; Kine v. Jolly, [1905] 1 Ch. 480: 
Cable v. Bryant, (1908) 1 Ch. 269: Lian v. Van Den 
Bergh, [1908] 1 Ch. 167; A.-G. v, Horner (No. 2), 11913] 
2Ch. 140; Howley Park Coal & Cannel Co. v. L. & N. W. 
Ry., (1913) A.C.11; Kirby v. Chessum (1913), 30 'T. L. R. 
5; Hall v. Manchester Corpn. (1914), 111 L. T. 182; 
Lyell v. Hothfield, [1914] 3 K. B, 911; Pwllbach Colliery 
Cu. v. Woodman, (1915! A. C. 634; Schwann ». Cotton & 
Hei vee) one 7 Ch. iy : itt v. Whitbread, 
- B. 7365 Cory v. Davies, 11923) 2 Ch. 95; 

Sack v. Joues, [1925] Che 235. eee anaes 
1235. ———.|—Tlosss v. TUNBKIDGE WELLS 

LocaL Boarp (1885), 49 J. P. 679. 


Annotation :—Refd, Kent County Council v. Ge 
66 L. J. Q. B. 251. y Council v. Gerard (1896), 


12386. sere RL maxim respondeat superior 
does not absolve the inferior, if by his negligence 
& loss has been sustained. If, in doing the act, he 
is guilty of negligence whereby loss & damage are 





a water supply has been laid on to the premises 
by the landlord, the landlord is not, in the absence 
of contractual obligatior., liable to the tenant for 
injury to goods of the latter, upon that portion 
of the premises occupicd by him, caused by an 
overflow of water by reason of defective work to 
the landlord’s water supply by a contractor 
employed by him, provided that the contractor 
is competent to do the work & was cmployed by 
the landlord upon receipt of notice of the defect 
in the water supply.—BLAK» v. WooLr, [1898) 
2Q. B. 426; 67L. J. Q. B. 813; 70 L. T. 188; 
62 J.P. 659; 47 W.R. 8; 42 Sol. Jo. 688, D.C. 
Annotations :—Consd. Rickards v. Lothian, [1913] A. C. 
2633 Cockburn v. Smith, [1924] 2 K. B. 119.  Refd. 
CGhuring Cross, West-End & City Electricity Supply Co. 
v. London Hydraulic Power Co., [1913] 3 K. B. 442; 
Performing Right Soe. co. Mitchell & Booker (Palais do 
Danae): [1924] 1 K. LB. 762; Noble v. Harrison, [1926] 


1238. —.--.'.— Bennerr 7+. Castle & Sons 

(1898), 14 T. L. R. 288, C. A. 

1239. ----—.]---Defts., a local authority provided 
for the use of the inhabitants of their district a 
hospital for the reception of persons suffering from 
infectious diseases. A visiting physician, who 
was a competent medical practitioner, was 
appointed to the hospital, & acted under the general 
directions of the hospitals committee of defts., 
the rules providing (inter aliu) that he should be 
responsible for ‘‘ the treatment of the patients 
from the beginning to the end of their stay, & 
also for their freedom from infection when dis- 
charged.” A son of pltf. was treated in the 
hospital while suffering from a mild attack of 
scarlet fever, & was ultimately discharged by the 
visiting physician while still in an infectious 
condition, & under circuinstances which a jury 
found to amount to a want of reasonable skill & 
care on his part in & about the discharge ; after 
the boy had returned home, he communicated 
the disease to three other children of pltf. PIté. 
then sued defts. to recover the expense to which 
he had been put in regard to the illness of his other 
children owing to the premature discharge of his 
son from the hospital by the visiting physician :— 
Held: pltf. was not entitled to recover, for*the 
legal obligation of defts. extended only to the 
provision of reasonably skilled & compctent 
medical attendance for the patients, which they 
had discharged, & there was no absolute under- 
taking or obligation on their part that no patient 
should be discharged by the visiting physician 
while still in a condition which might cause 
infection.—_EVANS v. LIVERPOUL CORPN., [1906] 
1 K. B. 160; 74L. J. K. B. 742; 69 J. P. 263; 
21T. L. R. 558; 3 L. G. R. 868. 

Annotations ontta e & Folld. Hillyor v. St. Bartholomew's 
Hospital, [1909] 2 K. B. 820. Distd. Smith v. Martin & 
Kingston-upon-Hull Corpn., (1911] 2 K. B. 775. Mentd. 
Peer pe ar London Press v. University Tutorial Press, 
11916} 2 Ch. 601. 
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1240. -.]—The only duty undertaken by 
the governors of a public hospital towards a 
patient who is treated in the hospital is to use 
due care & skill in selecting their medical & nursing 
staff. he physicians & surgeons who give their 
services at the hospital are employed to exercise 
their profession to the best of their abilities, 
according to their own discretion, but in exercising 
it they are in no way undcr the orders, or bound 
to obey the directions, of the governors. Although 
the nurses employed at the hospital are servants 
of the governors for general purposes, they are 
not so for the purposes of operations conducted 
by the medical staff. DPltf. sued defts. to recover 
damages for injuries which he alleged he had 
sustained through the negligent conduct of an 
operation at the hospital. The operation was 
conducted by a consulting surgeon who was 
attached to the hospital but was not under the 
control of defts. During the operation he was 
assisted by members of the surgical & nursing 
staff :—Held: the action was not maintainable 
against defts.—HILLYER v. St. BARTHOLOMEW’S 
LiosPITAL (GOVERNORS), [1909] 2 K. B. 820; 
78 L. J. K. B. 958; 101 L. T. 368; 73 J. P. 501; 
25'T. 1. KR. 762; 53 Sol. Jo. 714, C. A. 


Annotations :-—Expld. Shrimpton +. Hertfordshire County 
Council (1910), 74 J. P. 305. Distd. Smith v. Martin & 
Kingston-upon-Hull Corpn., [1911] 2 K. LB. 775. Refd. 
Scottish Insce. Comrs. %. 


Kdinburgh Royal Infirmary 

(1913), 6 B. W. C. GC. N. 120. 

1241, -— -.]-—-Where an education authority 

under the Education Acts, 1907 & 1909, enter into 
an agreement with a medical assocn. in regard to 
the performance of operations on schoolchildren, 
the education authority are not liable for the 
negligence, if any, of the persons performing the 
operation, provided that they engage competent 
professional persons to perform it.—Davis v. 
LONDON CouNTY CouNCcIL (1914), 30 I. L. BR. 275 ; 
78 J.P. Jo. 64, N. VP. 
_ 1242, ——-.J]—A brewery co. employed an 
independent contractor to deliver sume beer to a 
tied house which abutted on to the highway & the 
ccllar flaps of which occupied the greater part of 
the pavement. The beer, at the request of the 
occupler of the licensed premises, was delivercd 
by the carman into the cellar, the flaps of which 
were turned back by the carman. Pltf., who was 
passing along the pavement, was tripped by the 
flaps & fell into the cellar, & was injured :—Held: 
the brewery co. were not liable to pltf., as they had 
not employed the contractor to do work on the 
highway which was dangerous to the public, nor 
to interfere with the surface of the highway, & 
therefore they were not liable for the negligent 
acts of the contractor.—WILSON v. HODGSON’S 
KINGSTON BREWERY Co. (1915), 85 L. J. K. B. 
“70; 113 L. T. 1112; 80 J. P. 39; 32 T. L. BR. 
60; 60 Sol. Jo. 142, D. C. 

1243, —_— Employer retaining right of dismissal. |] 
++ CO. empowered by Act of Parliament to 
construct a railway, contracted under seal with 
oe persons to make a portion of the line, & 

y the contract reserved to themselves the powcr 
of dismissing any of the contractors’ workmen for 
paompetence, The workmen, in constructing a 
Higa Over a public highway, negligently caused 
ce ucaull of a person passing beneath along the 
Hel riled. by allowing a stone to fall upon him :— 
ia '* in an action against the co. by the adminis- 
sg tix of deceased, they were not liable; &, 
rab case the terms of the contract in question 
‘ Nee make any difference.—REEDIE v. LONDON 
& Nore WESTERN Ry. Co., Hossit v. LONDON 

ORTH WESTERN Ry. Co. (1849), 4 Exch. 244; 
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6 Ry. & Can. Cas. 184; 20 L. J. Ex. 65; 18 Jur. 
659; 154 E.R. 1201. 


Annotations :-—-Apld. Overton v. Freoman (1852), 11 C. 1. 
867; Peachey v. Nowland (1853), 13 C. B. 182. Folld. 
Butler o. Hunter (1862), 7 H. & N. 826. Expid. & Distd. 
Jones v. Liverpool Corpn. (1885), 14 Q. B. D. 890; Harda- 
ker v. Idle District Council, [1896] 1 Q. B. 335. Refd. 
Knight v. Fox (1850), 20 L. J. Kx. 9; Ellis v. Shefficld 
Gas Consumers Co. (1853), 23 L. J. Q. B. 42; Tobin v. HR. 
(1864), 16 C. B. N. S. 310; The Halley (1867), L. I. 2 
A. & KE. 3: John v. Bacon (1870), 39 lL. J. C. P. 365; 


The Bernina (2) (1887), 12 P. D. 58; Greenwell v. Low 
Holliday v. 


Beechburn Coal Co., [1897] 2 Q. B. 165; 

National Tclephone Co., [1899] 1 Q. B. 221; Maxwell v. 
British Thomson Houston Co. (1902), 18 T. L. R. 278; 
Porforming Right Soc. «7. Mitcholl & Booker (Palais de 
Danse), [1924] 1 K. B. 762. Mentd. Gayford v. Nicholls 
(ee) ria 702; MacCarthy v. Young (1861), 6 


1244. Though contractor servant for other 
purposes.!|—The contractor for works is the party 
liable for any injury caused by negligence in not 
properly causing such works to be guarded by 
lights or otherwise as may be requisite ; although 
the contractor was at the time of the contract & 
performance of the works servant to another, the 
contract being the contract of the servant per- 
sonally, & not as such servant.- -KNIauT v. Fox 
(1850), 5 Exch. 721; 20 L. J. Ex. 9; 16 L. T. 
O.S. 128; 14 J. 2.721; 14 Jur. 963; 155 i. KR. 
316. 

Annotations :—Apld. Overton v. Freeman (1852), 11_C. B. 
867; Peachey v. Rowland (1853), 13 C. B. 18%. Consd. 
Ellis v. Sbhetlicld Gas Consumers Co. (1853), 2 BE. & B. 767 ; 
Sadler v. Henlock (1855), 24 L. T. O. S. 233. 

1245. Act done contrary to directions.|— 
Where one is employed by another to do work for 
him under the superintendence of his own servant, 
& the person employed does something contrary 
to the directions of the superintendent & thereby 
causes an injury. the employer is not liable.— 
STEEL 7. SOUTH-EASTERN Ry. Co. (1855), 16 C. B. 
550; 25L.T. 0.8. 129; 139 E. R. 875. 
Annotations :—Distd. Hardaker v. Idle District. Council, 

[1896] 1 Q. H. 335. Refd. Hole v. Sittingbourne & 


Sheerness Ry. (1861), 30 L. J. Mx. 815 Performing Right 
Sie v. Mitchell & Booker (Palais de Danse), [1924] 1K. B. 
62. 


1246. Negligence collateral act.]—Dcfts. 
were employed to erect certain premises, & the 
contract involved the employment by defts. of 
sub-contractors to execute the special work of 
putting metallic casements into the windows. 
While one of these casements was being put in, 
an iron tool was placed by a servant of the sub- 
contractor on the window sill; & the casement 
having been blown to by the wind, the tool fell 
& struck pltf., who was passing along the street. 
The tool was not placed on the window sill in the 
normal course of doing the work which the sub- 
contractors were employed to do. Pitf. sued defts. 
claiming damages in respect of his injuries :— 
Held: the injuries were caused to pltf. by an 
act of collateral negligence on the part of a work- 
man who was a servant of the sub-contractors 
& not of defts., & the latter were therefore not 
liable for the consequences of that negligence.— 
PANBURY v. HOLLIDAY & GREENWOOD, LTD. 
(1912), 28 T. L. R. 444, C. A. 

1247. Though employer receives benefit.]— 
Resps. respectively held a patent & a lease from 
the Crown of mining lands in Ontario. Under 
Mines Act, R.S. O., 1897 (c. 36), ss. $9 & 40, the 
property in all pine trees on lands the subject of 
@ patent or a lease is reserved to the Crown, who 
may grant licences to cut them, the patentee or 
lessee having, however, the right to cut them for 
use for mining purposes & in clearing the ground 
for cultivation. Applts. who had a licence from 
the Crown to cut timber upon specified lands, not 
including the lands held by resps., contracted with 
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a firm of cutters to cut timber upon the lands so 
specified, to manufacture it into railway ties, & to 
deliver the ties in performance of a contract which 
applts. held. The firm, without the knowledge of 
applts., wrongfully entered upon resps.’ lands, cut 
pine trees thereon, manufactured ties, & proceeded 

to deliver them according to their contract. 

When ordered by the Crown Timber Agent to 

desist, they had removed all but a few of the ties. 

Later, the Crown gave permission to applts. to 

remove the remaining ties, & subsequently charged 

them the usual dues in respect of all timber cut 

by the firm, including the pine trees cut upon 

resps.’ lands. Resps. did not demand the return 

of the ties :— eld : the firm were not the servants 

or agents of applts. & the latter were not by reason 

of having received the benefit of the pine trees 

cut liable in trespass for the acts committed by 

them.— KASTERN CONSTRUCTION Co., LTD. v. 

NATIONAL Trust Co., Lrp. & Scusipt, [1914] 

A.(@. 197; 88L J. PC. 1223 110 L. T. 321, 

PC. 


B. Exeeptions to General Rule. 
(a) Relationship of Master and Servant. 
Sce Nos. 1219, 1226, 1231, ante. 


(b) Personal Interference. 
i. Jn General. 


1248, Liability of employer.J—If a person 
employs a tradesman to do any work for him, & 
in the execution of it the tradesman, or his servants, 
by their negligence cause an injury to any one, 
the person employing is liable for the injury 
arising from such neglect. Delt. was the person 
who gave the order... & the injury had arisen 
from the execution of it, & he was bound to take 
care that in doing what was a lawful act, it should 
be done so as not. to be injurious to the public 
(LORD KLLENBOROUGH)., SLY v. EpanKy (1806), 
G Esp. 6, N. V. 

Annotalions : -Expld. Laugher rv. Pointer (1826), 5 B. & C. 
647; Quannan t, Burnett (1840), 6 M. & W. 499. Consd. 
Rapson tv. Cubitt (1842), 9 M. & W. 710. 

1249. —-—.] ~Trustees of a turnpike road are 
not liable in damages for an injury occasioned by 
the negligence of contractors, or others, employed 
under them, in the performance of public works on 
the road ; unless they personally interfere in the 
Management of the works. 

Deft. lived within 200 yards of the spot: where 
the work was going on, & where the accident 
happened ; he was gencrally on the spot, over- 
looking the progress of the work, twice in every 
week ; he had occasionally given some directions 
respecting the work; & he had been heard to tell 
the workmen to use every precaution, so as to 
make the road safe for the public -—J/eld: deft. 
was not liable; the evidence of his interference 
was far too slight to take this case out of the general 
rule.—IJUMPHREYs v. MEARS (1827), 1 Man. & Ry. 


ee en 


PART IX. SECT. 6, SUB-SECT. 2.— | work with 
B. (b) ii. its execution, 
1251 i. General superintendence. —- 
GRASSICK ¥. CITY OF ToRON'TO (1876), 
39 U. C. I. 306.—CAN. 
1251 ii. 
rule, the negligence of a contractor 


is 


rega 
tion of both; 





8 obliged, both 1t 


ower to direct, changes in 


employer, so that the work may be 
ed in a sense as the joint opera- 
( (2) where the other 
.J—While, as a general puucl le applies ig eat a cuore 
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K. B. 187; 1 Man. & Ry. M. © 30; 6L. J. 0.8. 
K. B. 89. 

‘ons :--Folld. Holliday v. St. Leonard, Shoreditch 
sa UAG1). 11 C. BN. 8. 192. Refd. Duncan v. 
Findlater (1839), 6 Cl. & Fin. 894. 


ii. What Amounts to Interference. 


1250. Question for jury.;—A well was let from 
year to year, neither landlord nor tenant being 
bound to repair the steining. The well being out 
of repair the tenant complained to defts., the land- 
lords, who sent in men to repair it. The well was 
destroyed by the negligence of the workmen 
employed. An action having been brought by the 
tenant to recover damages for the injury sustained 
by him:—Held: decefts. were not necessarily 
responsible, but it was a question of fact for the 
jury what was the nature of the obligation in- 
curred by them by reason of their interference. 
aa nie v. IfouTron (1857), 2 H. & N. 14: 157 
y. RR. 6. 

1251. General superintendence.] — ITuMPuREYS 
v. MEARS, No. 1249, ante. 

1252. ——.|—DaALToON v. BacnELOR (1858), 1 
F. & F. 15. 

1253. ———.]—Deft., a builder, contracted in 
writing with local comrs. to make a sewer. Iic 
verbally underlet to N. the excavation & brick- 
work at a fixed price per yard, including fencing, 
watching & lighting, deft. supplying the bricks in 
his own carts & removing the surplus clay from 
the cutting. N.employed men under him by the 
day. Deft.’s name as contractor was over the 
door of an office near the works, but the comrs. 
employed the clerk of the works. Deft. stated 
that if the work were not done to his satisfaction he 
should have dismissed N. Owing to the insufficient 
lighting, pltf. fell into an unfenced part of the 
excavated trench, & was injured. After the 
accident N. put up a fence & a light :—Held: 
on these facts deft. was liable.-—BLAKE v. THIRST 
(1863), 2H. & C. 20; 2 New Rep. 80; 32 L. J. 
ie ee 8 L. T. 251; 11 W. R. 1034; 159 
q. 2. 9. 

1254. -—-—.] —Deft. was a surveyor of highways, 
uppointed by the vestry of a parish at a salary. 
By a resolution of the committee of management 
for the highways, appointed by the vestry, it 
was ordered that about 150 yards of a road should 
be raised, & deft., as surveyor, was directed to 
carry out the resolution. Deft. contracted with 
Gi. to do the labour at 34d. per yard, the vestry 
finding stones & matcrials. G. worked himself, 
& employed & paid his own men, & deft., as 
surveyor, employed men to cart materials to the 
ground. Deft. set the work out, & determined 
the levels, but had nothing to do with the paving 
himself, except superintending on behalf of the 
committee. The work was carried out by raising 
one-half of the width of the road about a foot, 
leaving the other half at its old Jevel ; & a consider- 
able length of road was so left without light or 
fencing at night; &, in consequence of this, the 
dogeart of pltf., which he was driving along the 
road, was upset & he was injured. Deft. had been 








1251 iii. ——.}+—Where by virtue of 
the terms of the contract, defts. had 
control only over the construction of 
the work & not over the prior sch 
tions of procuring & taking out material 
for use in the said work :—Held: 
defts. were not Iiable for the casual 


reserved to the 


prudently selected is not the negli- 
gence of those who employ him, this 
principle is subject to two exceptions, 
(1) where by the terns of the con- 
tract, control or supervision of the 


statute, to have his works suitable for 
the operation to be carried on in them 
with reasonable safety.—MCKEEGAN 
CAPE RRETON COAL, ETC. Co. (1906), 
40 N.S. R. 566.—CAN, 


negligence of the contractor or his 
servants.— ROMANIUK v. GRAND TRUNK 
PaciFic Ry. Co. (1914), 29 W. L. R. 
766; 7 W. W. Rt. 399; 24 Man. L. R. 
797; 20 DL. L. R. 301.—CAN. 
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reviously warned of the dangerous condition of 
fhe ae The jury found that leaving the road 
in its then state, without light or warning was 
negligence; but that deft. did not personally 
interfere in doing the work, or directing the road 
to be left as it was :—Held: the ct. having power 
to draw inferences of fact, deft. was liable.— 
PENDLEBURY v. GREENHALGH (1875), 1 Q. B. D. 
36; 45L. J.Q.B.8; 338 L. T. 372; 40 J.P. 36; 

24 W. R. 98, C. A. 

ions :— Py & v. ighwa 

Ane) 53 Retd p- a Menta. ne aihern vines 
t. Leonard’s, Shoreditch Vestry (1876), 41 J. P. 38; 

Robinson v. Beaconsfield R. C., [1911] 2 Ch. 188. 

1255. .}—A district council, being about to 
construct a sewer under their statutory powers, 
employed a contractor to construct it for them. 
In consequence of his negligence in carrying out 
the work a gas-main was broken, & the gas escaped 
from it into the house in which pltfs., husband & 
wife, resided, & an explosion took place, by which 
the wife was injured, & the husband’s furniture 
was damaged. 

In my judgment the relation of master & servant 
did not exist between the council & T. [the con- 
tractor] but the true relation was that of principal 
& contractor. It is true that the district council 
had the right of fully superintending the execution 
of the works & giving directions in relation thereto, 
but Steel v. S. EL. Ry. Co., No. 1245, ante, & Reedie 
v. L. & N. W. Ry. Co., No. 56, ante, show that 
these circumstances do not of themselves render 
a principal liable for the negligent act of his 
contractor, unless it was brought about by the 
order of the inspector (A. L. Smita, L.J.).— 
TARDAKER v. IDLE Distrricr COUNCIL, [1896] 
1Q. B. 335; 65 L. J. Q. B. 363; 74 L. T. 69; 
60 J. P. 196; 44 W. R. 323; 12 T. L. R. 207; 
40 Sol. Jo. 273, C. A. 


Annotations :—Reftd. Penny v. Wimbledon U. C., [1899] 2 
Q. B. 72; The Snark, [1900] P. 105; Shrimpton v. 
Hertfordshire County Council (1910), 74 J. P. 305; 
Performing Right Soc. v. Mitchell & Booker (Palais de 
Danse), [1924] 1 K. B. 762. Mentd. Blake v. Woolf 
(1898), 67 L. J. &. B. 813; Groves v. Wimborne, [1898] 2 
Q. B. 402; Jordeson v. Sutton Southcoates & Drypool 
Gas Co., [1898] 2 Ch. 614; Holliday v. National 'I'clephone 
Co., [1899] 1 Q. B. 221; Maxwell v. British Thomson 
Houston Co., Blackwell, Third Parties (1902), 18 T. L. It. 
278; The Devonshire (1911), 106 L. T. 241; Tobinson v. 
Beaconsfield R. C., [1911] 2 Ch. 188; Hurlstone v. 
L. Elec. Ry. (1914), 30 T. L. Rt. 398. 


ia Direct order.]|—GorDON v. Rott, No. 979, 
ante. 





(c) Injurious Consequences Likely to result 
Jrom Work. 


i. In General. 


1257. General rule—Liability of employer.]— 
The employers of a contractor are liable for the 
injurious acts of the contractor which flow out 
of the fulfilment of the contract, but where the 
injurious acts flow out of a matter foreign to the 
contract, the contractor is personally liable.— 

8 v. KINGSBRIDGE HIGHWAY BoarRD (1871), 
25 L. T. 195; 19 W. R. 884. 
. he ——.|— Bower v. PEATE, No. 1275, 
ost. 
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ae ——— ———.]—ANaus v. Darron, No. 1276, 
1260. ——— ——-.]—When a person, through 
° ® a 
contractor, does work which from its atuES is 
likely to cause danger to others, there is a duty on 
his part to take all reasonable precautions against 
such danger, & he docs not escape from liability 
for the discharge of that duty by employing the 
contractor if the latter does not take these 
precautions (RomER, L.J.).—PENNY v. WIMBLE- 
DON URBAN Council, [1899] as reported in 2 
Q. B. 72; 68 L. J. Q. B. 704; 80 L. T. 615; 47 
W. R. 565, ©. A.; affg., [1898] 2 Q. B. 212. 
Annotations :--Consd. Holliday v. National Telephone Co., 
1899) 1 Q. B. 221. Folld. The Snark, (1900) P. 105. 
onsd. Wilson v. Hodgson’s Kingston Brewery Co. (1915), 
85 L. J. K. B. 270. Refd. Hill v. Tottenham U. D. C. 
1898), 79 L. T. 4953 Mileham v. Marylebone Corpn. & 
atter de 67 J. P. 110; Hurlstone v. L. Elec. Ry. 
1913), 29 T. L. R. 514; Rainham Chemical Works v. 
elvedere Fish Guano Co., [1921] 2 A. C. 465. Mentd. 
Robinson v. Beaconsfield Rt. C., [1911] 2 Ch. 188; Pad- 
bury v. Holliday & Greenwood (1912), 28 T. I. BR. 4943 
Kimber v. Gas ht & Coke Co., [1918] 1 K. B. 439; 
British Thomson-Houston Co. v. Sterling Accessories; 
British Thomson-Houston Co. v. Crowther & Osborn, 
{1924] 2 Ch. 33. 


1261. Lowering goods from warehouse.] —A 
warehouseman at L. employed a master porter 
to remove a barrel from his warehouse. The 
master porter employed his own men & tackle ; 
&, through the negligence of the men, the tackle 
failed, & the barrel fell & injured pltf. :—Held: 
the warehouseman was liable in case for the injury. 
—RANDLESON v. MURRAY (1838), 8 Ad. & Il. 109 ; 
3 Nev. & P. K. B. 239; 1 Will. Woll. & H. 
ae 7L. J. Q. B. 1382; 2 Jur. 324; 112 H.R. 
Annotations :—Dbtd. Reodie v. N. W. Ry., Hobbit v. N. W. 

Ry. (1849), 13 Jur. 659. Distd. Peachey v. Rowland 

(1853), 13 C. B. 182. Refd. Milligan v. Wedge (1840), 

12 Ad. & El. 737; Quarman v. Burnett (1840), 6M. & W. 
499; Rapson v. Cubitt (1842), 9 M. & W. 710; Allen 

v. Hayward (1845), 7 Q. B. 960; Pickard v. Smith (1861), 

10 C. B. N..S..470; Murphy v. Caralli (1864), 3 H. & C. 

462. Mentd. Rich v. Basterfleld (1847), 4 C. B. 783; 

Barker v. Herbert, [1911] 2 K. B. 633. 

1262. Construction of railway bridge.]|—In an 
action by a passenger against a railway co. for 
compensation on account of injuries sustained by 
the breaking down of a bridge on the line, alleged 
to have been improperly made, but which had been 
constructed under the superintendence of a com- 
petent engincer, the judge directed the jury, that 
the question for them to consider was, whether 
the bridge had been constructed & maintained with 
sufficient care & skill, & of reasonably proper 
strength with regard to the purposes for which it 
was made :—Held : the direction was right. 

Semble: in such case, the mere employment of 
a competent engineer would not exoncrate defts. 
unless he had used reasonable care & proper 
materials in the construction of the works.— 
Grote v. CHESTER & HOLYHEAD Ity. Co. (1848), 
2 Exch. 251; 5 Ry. & Can. Cas. 649; 154 KH. R. 
485. 

Annotations :—Consd. Francis v. Cockrell (1870), L. R. & 
. B. 501. Refd. Readhead v. Mid. Ry. (1869), L. R. 4 

G. B. 379. Mientd. Kast Anglian eo v. Eastern Countios 
y. (1851), 7 Ry. & Can. Cas. 150; R.v. Mid. Ry. (1867), 

J. P. 661; Thomas v. Rhymney Ry. ae I. 5 
Q. B. 226; Norman v. G. W. Iy., [1914] 2 K. B. 153. 





1256 i. Direct order.}—CRAM 0. 
(1894), 25 O. R. 524.—CAN, ae 
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ured in consequence 
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] contractor as he has against 
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cial contract the managers of a public 
teed pore are not responsible to the 
patients whom they receive (whether 
paying or non-paying) for unskilful or 
negligent medical treatment, provided 
they have exercised due care in the 
selection of a competent. staft.—FooTEz 
©. SHAW STEWART, [1912] S. CO. 68.— 


or col- 


to do work of a 
da us char r both.—LONGMORE v. McARTHUR | SCOT. 
result In damien to eee eaiable te | (i910), 19 Man. L. R. 641; afd, | 12871. —— ——.}-Srewanr ». 
due precautions are not taken, if the | 43 8. 0. R. 640.—CAN. ADaMs, [1920] 8. C. 120; 57 So. L. R. 
sub-contractor is guilty of negligence 1257 ii. ——~———. | Apart from spe- 83.—SCOT. 
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Sect, 6.—Acts of contractors and their servants: Sub- 
sect, 2, B. (c) 2., a. & Vit.J 


1268. ——-.|—Defts., a railway co., were 
empowered by Act of Parliament, to construct an 
opening bridge over a navigable river, & were 
forbidden to detain any vessel navigating the 
river for a longer space of time than would be 
sufficient to allow trains ready to traverse the 
bridge to pass, & for opening the bridge; & in 
case the co., or any one acting under them, should 
detain any such vessel for more than ten minutcs, 
the co. were to be liable to a penalty, in addition 
to any claim for damages sustained by reason of 
such detention. Defts. employed a contractor 
to build the bridge in conformity with the Act. 
While the bridge was unfinished & in the hands of 
the contractor, from some defect in the machinery 
it could not be opened, & pltf.’s vessels were 
thereby prevented from navigating the river :— 
Held: defts. were liable. 

Where the mischief arises directly from the act 
ordered to be done, there the person giving the 
order is responsible; but where it arises from 
something collateral & incidental to the act 
ordered to be done, he is not responsible. Where 
& person employs another to do an act which the 
employer has a right to do, it is the duty of the 
employer to see that the act is properly done; & 
he will therefore be responsible for .ny mischief 
arising from the improper performance of the act 
by the person employed.—LLOLE v. SITTINGBOURNE 
& SHEERNEsS Ry. Co. (1861), 6 H. & N. 488; 30 
L. J. Ex. 81; 3 L. T. 750; 9 W. KR, 274; 158 
E. RB. 201. 

Annotations :—Distd. Gray v. Pullen (1864), 
Refd. Pickard v. Smith (1861), 4 L. T. 470; Butler v. 
Hunter (1862), 7 H. & N. 826; Clothier o. Webster (1862), 
12 C. BD. N.S. 790; Blake v. Thirst (1863), 2H. & C. 20; 
Dalton v. Angus (1881), 6 App. Cas. 740; Lapthorn v. 
poe (1885), 49 J. 1. 709; Hardaker v. Idlo District 

1, (1896] 1 Q. B. 335; Holliday v. National Tele- 
hone Co. (1899), 81 L. T. 252; Ponny v. Wimbledon 

J. D. C. (1899), 80 L. T. 615 5 Maxwell v. British Thomson 

Houston Co., Blackwoll, Third Parties (1902), 18 'l. L. R. 

278 ; Rainham Chemical Works vr. Belvedere Fish Guano 

Oo. (1921) 2. A.C. 465. Mentd. Scrandat v. Salsse (1866), 
1264. Delivery of coal to raflway refreshment 

rooms—Cellar opening on platform.|—RHefresh- 
ment rooms & a coal cellar at a railway station were 
Ict by the co. to one 8., the opening for putting 
coals into the cellar being on the arrival platform. 
A train coming in whilst the servants of a coal 
merchant were shooting coals into the cellar for 
S., pltf., a passenger, whilst passing, as the jury 
found, in the usual way out of the station, without 
avy fault of his own, foll into the cellar opening, 
which the coal merchants had negligently left 
insufficiently guarded :~-Held: S., the occupier 
of the refreshment rooms & cellar, was responsible 
for this negligence, &, Semble: the railway co. 
also would be liable, but not the coal merchant. 

If an independent contractor is employed to do 
a lawful act & in the course of the work he or his 
servants commit some casual act of wrong or 
negligence the employer is not answerable 
(WILLIAMS, J.).——PICKARD v. SMITH (1861), 10 
UC. B. N. 8. 470; 4 L. T. 470; 142 EB. R. 


535. 
—Consd. Mersey Docks Trustees v. Gibb 
‘ is 8 (1866), 
~ 1H. L. 93. Apld. John v. Bacon (1870), i nes 
Conad. Bower v. Peate (1876), 1 Q. B. D. 331° 
Whiteley v. Pepper (1876), 2 Q. B. D. art's 1 
Chemical Works ¢. Belvedero Fish Guano Co., (1921) 


2A. C. 465. Refd. Clothier v. Webster (1862), 12 GC. B. 


5 B. & 8. 970. 


N. 8. 790; Gray v. Pullen (1864), 5 B. & 8, 970 - 

v. Agricultural Hall Co. (1876), } C. p&é dees’ ates 
e 9 De e Ps 

aca bie J P} ere v. Co (1882), 


8 App. - 443; 


53; Hughes v. Percival « 88 | 
: 11 Q. B. 335; 


Hardaker v. Idle District Counci 
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Penny v. Wimbledon U. C., (1899) 2 Q. B. 72; The 
Snark, [1900] P. 105; Cribb v. Kynock, [1907] 2 K. B. 
548; Cox v. Coulson, [1016] 2 K. B. 177. entd. Fletcher 


o. Rylands (1866), L. R. 1 Exch. 265; Welfare v. L. & B. 
Ry. (1869), L. R. 4 Q. B. 693. 
1265. Removing grain from brewery.}—During 

the removal of refuse grains from a brewery, in 

ursuance of a contract, & under the super- 
intendence of the foreman of the brewers, so far 
as the removal inside the brewery was concerned, 
some of the grains were spilt upon the footpath 
in front of the brewery. Pltf., while passing the 
brewery, slipped upon the grains & fell, & sus- 
tained injuries. In an action for damages against 
the brewers :—Held: it was no answer on their 
part to say that the accident arose through the 

negligence of the contractors’ men.—DUKF »v. 

CouRaGE & Co. (1882), 46 J. P. 453. 

1266. Fire spreading to adjoining land—Con- 
tractor disregarding stipulations in contract.|— 
Held: deft. co. was liable in damages for the act 
of its contractor in negligently & improperly 
lighting a fire on its land, & permitting it to spread 
to pltf.’s lands ; even though such contractor in so 
doing disregarded special stipulations contained 
in such contract relative to the time at which such 
fire should be lit. 

To escape liability deft. must show that the act 
of the contractor was that of a trespasser, & was 
not within the scope of his contract.—BLACK v. 
CHRISTCHURCH FINANCE Co., [1894] A. C. 48; 63 
L. J. P. C. 832; 70 L. T.77; 58 J. P. 3382; 6 RK. 
804, P.C. 

Annotations :—Refd. Hardakcr v. Idle District Council, 
{1896] 1 Q. B. 335; Holliday v. National Telephone Co., 
11899) 2 Q. B. 392. Mentd. De Silva ». Korossa (Ceylon) 
Rubber Co. (1919), 88 L. J. P. C. 54; Kdwards v. Birming- 
ham Navigations, (1924) 1 K. 33. 341. 

1267. Removal of wreck sunk in navigable river.| 
—The owner of a vessel sunk in the fairway of a 
navigable river so as to be a danger to other 
vessels, who retains the possession, management 
& control of the wreck, is under an obligation to 
take reasonable care to warn other vessels of its 
position, & is liable for damage to another vessel, 
occasioned by the neglect to give proper warning, 
though such neglect was that of an independent 
contractor employed by him.—THE SNARK, [1900] 
P.105; 69L.5.P. 41; 82 L. T. 42; 48 W. R. 
279; 16 T. L. R. 160; 44 Sol. Jo. 209; 9 Asp. 
M. L. C. 50. 

Annotations :—-Mentd. The Wallsend (1907), 76 L. J. P. 
131; ‘The Manorbier Castle (1923), 129 L. I’. 31. 

1268. Driving cow & calf on highway.|— Deft. 
through an agent bought a cow & calf, & by deft.’s 
instructions the agent employed a drover to 
drive them to deft.’s farm. ‘The drover got 
another man, who was about to drive bullocks in 
same direction, to drive the cow & calf along with 
them. On the way the cow tossed a dog & after- 
wards tossed pltf., who suffered injury thereby. 
In an action for negligence there was evidence that 
@ cow with a calf might become dangcroug if it 
met a dog, & the judge found that the drover was 
negligent as it was his duty to see that the cow 
was under control, that deft. was negligent in 
employing one man to perform a dangerous opera- 
tion for which his powers were inadequate, that 
even if the drover was an independent contractor 
this was no defence, & awarded pltf. damages :— 
Held: there was evidence to support the findings 
of negligence & the judge was entitled to hold that 
the drover was employed to do a dangerous thing 
on a highway, & therefore, even ifthe drover was 
an independent contractor, deft. was liable.— 
PINN v. REW (1916), 82 T. L. R. 461. 

Annotation :—Mentd. Turner v. Coates, [1917] 1 K. B. 670. 
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ii. Works on Public Highway. 


1269. Deposit of materials on highway.) —B., 
the owner & occupier of premises adjoining the 
highway, employed C. to make a drain therefrom 
to communicate with the common sewer. In the 
performance of this work, the workmen employed 
by C. placed gravel on the highway; in conse- 
quence of which A., in driving along the road, 
sustained personal injury. Before the accident 
the dangerous position of the heap was pointed out, 
to B., who promised to remove it. C. had the sole 
management of the work, & employed & paid D. 
to cart away part of the rubbish, at a certain price 
per load, & had charged A. in his bill with the sum 
so paid :—Held: B. was liable to A., in case.— 
BuraGrEss v. GRAY (1845), 1 C. B. 578; 14 |. J. 
Cc. P. 184; 4L. T. 0.8. 292; 1385 BE. h. 667. 
Annotations :-—Distd. Knight v. Fox (1850), 5 Kxch. 721; 

Butler v. Hunter (1861), 31 L. J. Ex. 214. Refd. Peachey 

v. Rowland (1853), 13 C. B. 182. Mentd. Rich v. Baster- 

field (1847), 4 C. B. 783; Hardwick v. Moss (1861), 31 

L. J. Mx. 205; Barker v. Herbert, (1911) 2 K. B. 633; 

Robinson v. Beaconsfield U. D. C. (1911), 105 L. Tr. 121. 

1270. -|—BLAKE v. TuIRsT, No. 1253, ante. 

1271. -|— Defts., a telephone co., were law- 
fully engaged in laying telephone wires along a 
strect. They passed the wires through tubes which 
they laid in a trench undcr the level of the pave- 
ment. Defts. contracted with a plumber to 
connect these tubes at the joints with lead & 
solder to the satisfaction of defts.’ foreman at the 
sum of 12s. per joint. There was evidence that 
the work was done by the plumber under the super- 
vision of defts.’ foreman, & that one of their men 
was assisting him in it. Pltf. who was passing on 
the highway was splashed by molten solder & 
thereby injured :—Jleld: there was evidence that 
defts. & the plumber were jointly engaged in the 
performance of the work under such circumstances 
as to render defts. liable for the negligence of 
Which the plumber had been guilty; & even if 
the plumber were an independent contractor, 
defts., having authorised the performance upon a 
highway of work, which from its nature was 
likely to involve danger to persons using the 
highway, were bound to take‘care that those who 
executed the work for them did not negligently 
cause mjury to such persons.—HOLLIDAY v. 
NATIONAL TELEPHONE Co., [1899] 2 Q. B. 392; 
68 L. J. Q. B. 1016; 81 L. T. 252; 47 W. RB. 658; 
15 T. L. BR. 488, C. A. 

Annotations : —Distd. Wilson v. on’s Ki ry 
Co, (1915), 85 L. J. K. ern ADI tiene ew (1916), 
32 T. 1. it. 451. Refd. Padbury v. Holliday & Greenwood 

Atal 238 T. L. R. 494; Hurlstone v. L. Klec, Ity. (1913), 

29 Te L. Be B14 | Turnbull v. Wieland (1916), 33 T. L. lt. 








1272. Erection of standards for tramways.]— 
A town council, owners of tramways, entered into 
& contract with a contractor whereby the latter 
undertook to do the whole of the work of equipping 
the tramways for electric traction. The con- 
tractor entered into a sub-contract whereby the 
sub-contractor agreed to do part of the work, 
rian, the erection of the iron standards along 
aie streets & the fixing of the wires thereto. For 

ils purpose the sub-contractor used a, tall derrick, 
Which was & usual structure to employ in executing 
Work of this kind, & his workmen, on leaving off 
york, negligently left the derrick too close to the 
jamilines, whereby pltf., who was riding on a 
; amcar, was injured. In an action against the 
ontractor to recover damages :—7leld: as the 
Be ee ee 
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work was being done on a highway, it was the 
contractor’s duty to take reasonable precautions 
to protect the public, & he could not escape from 
that duty by delegating the work to a sub-con- 
tractor; the act of negligence was not merely 
casual or collateral; & defts. were liable.— 
MAXWELL v. BritisH 'THOMSON-HouUsTON Co., 
LTp., BLACKWELL & Co., Timp PARTIES (1902), 
18 T. L. R. 278, C. A. 

Liability of highway authority.|—See Hiauways, 
Vol. XXVI., pp. 409, 410, 418, 420, Nos. 1300- 
1309, 1368, 1393. 

As to interference with highways under statutory 
powers, see Nos. 1281-1285, post. 


iii. Repairs to Buildings. 

1273. Deposit of materials on highway.] — A. 
having a house by the rvad side, contracted with 
B. to repair it for a stipulated sum ; B. contracted 
with C. to do the work; & C. with D. to furnish the 
materials. The servant of D. brought a quantity 
of lime to the house & placed it in the road, by 
which pltf.’s carriage was overturned :—Held: 
A. was answerable for the damage sustained.— 
BusuH v. STEINMAN (1799), 1 Bos. & P. 404; 126 
KH. ht. 978. 

Annotations :—Consd. Laugher v. Pointer (1826), 5 B. & C. 
547. Distd. Burgess v. Gray (1845), 1 C. B. 578. Consd. 
Reedie v. L. & N. W. Ry., Hobbit v. Samo (1849), 4 Exch. 
244, N.F. Gayford v. Nicholls (1854), 9 Exch. 702 
Refd. Duncan v. Findlater (1839), 6 Cl. & Fin. 894; 
Quarman v. Burnett (1840), 6 M. & W. 499; Rapson v. 
Cubitt (1842), 9 M. & W. 710; Overton v. Freeman (1852), 
11 C. 3. 867. Mentd. Nicholson v. Mouncey (1812), 15 
East, 384; Harris v. Baker (1815), 4 M. & 8S. 27; Rich 
v. Basterfield (1847), 4 C. B. 783; MacCarthy v. Young 
(1861), 6 H. & N. 329; Gandy ». Jubber (1864), 3 New 
at 569; R. v. Stephens (1866), 7 B. & 8. 710; Barker 
v. Herbert, [1911] 2 K. B. 633. 

1274. Lamp overhanging street.]—Dceft. became 
the lessee & occupier of a house, from the front 
of which a heavy lamp projected several feet over 
the public foot-pavement. As pltf. was walking 
along, in Nov., the lamp fell on her & injured her. 
It appeared in evidence that in the previous Aug. 
deft. employed an experienced gasfitter, C., to 
put this lamp, etc., in repair. At the time of the 
accident a person employed by deft. was blowing 
the water out of the gas-pipes of the lamp, & in 
doing this a ladder was raised against the lamp- 
iron or bracket from which the lamp hung, & on 
the man mounting the ladder, owing to the wind 
& wet, the ladder slipped, & he, to save himself, 
clung to the lamp-iron, & the shaking caused the 
lamp to fall. On examination it turned out that 
the fastening hy which the lamp was attached to 
the Jamp-iron was ina decayed state. The jury 
found that there had been negligence on the part 
of C., but no negligence on the part of dett 
personally ; that the lamp was out of repair, 
through gencral decay ; but not to the knowledge 
of deft.; that the immediate cause of the fall of 
the lamp was the slipping of the ladder ; but that, 
if the lamp had been in good repair, the slipping 
of tke ladder would not have caused it to fall :— 
Held: pltf. was entitled to the verdict. If a 
person maintains a lamp projecting over the high- 
way for his own purposes it is his duty to maintain 
it so as not to be dangerous to the passengers; & 
if it causes injury owing to want of repair, it is no 
answer on his part that he had employed a com- 
petent person to repair it. Under the circum- 
stances of the casc, it. was shown that deft. knew 


n. ah Pigegiod meee lo child 
caused ng 8. }-—-SEROTA ¥. 
opal (ask), (1919) 2 W. W. R. 


mM 2 


164 


Sect. 6.—Acts of contractors and their servants : Sub- 
sect. 2, B. (c) iii, & (d).] - 
that the lamp wanted repair in Aug., & it was his 
duty, therefore, to put it in reasonable repair, & 
the person he employed having failed to do so, 
deft. was liable for the consequences of the breach 
of duty.—TaRRyY v. AstTON (1876), 1 Q. B. D. 
314; 45 L. J. Q. B. 260; 34 L. T. 97; 40 J. P. 
439; sub nom. TERRY v. ASHTON, 24 W. R. 581. 
— : . Peate (1876), 1 Q. B. D- 
Anat. oe hae Hee), 8 App. Cas. 740; 

Hughes v. Percival (1883), 8 App. Cas. 443; Hardaker 0. 

Idle District Council, [1896] 1 Q. B. 335; Cole v. De 

Trafford, (1918) 2 K. B. 523; Phillips». Tritannia 

Hygienic Laundry Co., [1923]1 K. B. 539. Mentd. Nichols 

v. Marsland (1876), 46 L. J. Q. B. 174; Ivay v. Hedges 

(1882), 9 Q. B. D. 80; The Kuropcean (1885), 10 P. D. 

99: Kiddle v. Lovett (1885), 16 Q. B. D. 605; Silverton 

v. Marriott (1888), 69 I. T, 61; Blake v. Woolf (1898), 

47 W. I. 8; Barker v. Herbert, [1911] 2 K. B. 633 ; 

A.-G. v. Roo, [1915] 1 Ch. 235; Cox ¢. Coulson, [1916] 

9°K. B. 177; Pritchard v. Peto, (1917) 2 K. 3. 173; 

Tiford U. CG. v. Beal, [1925] 1 K. B. 671 ; Noble v. Harrison, 

{1926] 2 K. B. 332. 

1275. Adjoining buildings— Jnterference with 
right to support.|—A man, who orders a work to 
be executed on his own premises, lawful in itself, 
but: from which, in the natural course of things, 
injurious consequences to his neighbour must be 
expected to arise unless means are adopted by 
which such consequences may be prevented is 
bound to see to the doing of that which is necessary 
to prevent the mischief; & cannot r lieve himself 
of his responsibility by employing s.me onc else 
to do what. is necessary to prevent the act he had 
ordered to be done from becoming wrongful. 

Pitf. & deft. were respective owners of two 
adjoiring houses, pltf. being entitled to the support, 
for his house, of deft.’s soil. Deft. employed a 
contractor to pull dewn his house, excavate the 
foundations & rebuild the house; the contractor 
undertook the risk of supporting plt(f.’s house, as 
far as might be necessary, during the work, & to 
make good any damage & satisfy any claims arising 
therefrom. Pltf.’s house was injured in the pro- 
gress of the work owing to the means taken by the 
contractor to support it being insufficient :— 
Held: on the above principle, deft. was liable 
even if the undertaking as to risk, etc., had 
amounted, which it did not, to an express stipula- 
tion that the contractor should do as part of the 
works contracted for, all that was necessary to 
ete pitf.’s house.—BOwER v. PEATE (1876), 
1Q. B.D. 321; 451. J. Q. B. 446; 35 L,I. 821; 
Annotatiina-Consd, Dal 

nv tons :—-CVonsd. Dalton r. A 881), . Cus, 
740. “Api Lemaitre v. Davis (1881 Nes th 5A ch. 173, 
Consd. hes v. Percival (1883), 8 App. Cas. 443. Apld. 
Odcll v. Cloveland House (1910), 102 L. T. 602.  Refd. 
Whiteley v. Pepper (1877), 46 L. J. Q. B. 4363 Burt ¢. 
Victoria Graving Dock Co. & London & St. Katherine’s 
Dock Co. (1882), 47 1.. IT. 378; Barham v. Ipswich Dock 
Comrs. (1885), 54 L. T. 23; Jolliffe v. Woodhouse (1894), 

10 T. L. 1. 543; Hardaker ». Idlo District Council, 

[1896] 1 Q. B. 335; Penny v. Wimbledon U. C. 1899), 

68 L. J. Q. B. 704; Cribb », Kynoch, [1907] 2 K. B. 548. 

He Same se T'R: BANS Gale & Wis eees 

. l. . B. ; j 

[1917] 1K. B. 736. pen oy ened 

1276. -——.]—One of the two adjoining 
houses having been, twenty-seven years "hetore 
the accident, altered internally by pltfs., the 
owners, 80 as to rest chiefly on a pillar built on the 
edge of their land, & contiguous to the land on 
von the adjoining nous of defts. stood, fell 

Own in consequence of excavations made b 
defts. on the site of their house which they had 
pulled down, & by reason of the pillar being 
deprived of the lateral support previously afforded 
by the soil under the surface of the adjoining land 
of defts. In an action by pltfs. to recover damages 
for the loss caused by the fal] of their house, the 
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at the trial directed a verdict for pltfs. :— 
ea where a principal has employed a contractor 
to do work which is in its nature dangerous to 
adjoining property, the employer is bound to see 
that proper means are adopted to prevent injurious 
consequences, & cannot discharge himself of his 
liability by employing a competent contractor & 
directing him to use proper precautions.—ANGus 
v. DALTON (1878), 4 Q. B. D. 162; 48 L. J. Q. B. 
9925; 401. T. 605; 43 J. P. 412; 27 W. R. 623, 
C. A.3 affd. sub nom. DALTON v. ANGUS (1881), 


G App. Cas. 740, H. L. 

Annotations :—Refd. Lemaitre v. Davis (1881), 19 Ch. D. 
281; Duke »v. Courage (1882), 46 J. P. 453; Hughes rv, 
Porcival (1883), 8 App. Cas. 443; Hardaker v. Idle Dis- 
trict Council, [1896) 1 Q. B. 335; Penny v. Wimbledon 
U. C. (1899), 68 L. J. Q. B. 704; Cribb v. Bynceh, {1907) 
29K. B. 548; Robinson v. Beaconsfleld R. C., (1911) 
2 Ch. 188; Padb v. Bomaay & Greenwood (1912), 
28 T. L. R. 4943 Hurlstone v. L. Elec. Ry. (1913), 30 
" L. R. 398. Mentd. Rivers ». Adams (1878), 3 Ex. D. 
361; Sturges v. Bridgman (1879), 11 Ch. D. 852: Nor- 
folk v. Arbuthnot (1880), 5 C. P. D. 390; Goodman vr. 
Saltash Corpn. (1882), 7 App. Cas. 633; Boll v. Love 
(1883), 10 Q. BK. D. 5473; Tone v. Preston (1883), 24 Ch. D. 
739; Esdaile ». Payne (No. 2) (1885), 53 L. T. 21; Russell 
v. Watts (1885), 55 L. J. Ch. 158; Harris v. De Pinna 
(1886), 33 Ch. D. 238; Bass v. Gregory (1890), 25 Q. B. D. 
481: Dicker v. Popham, Radford (1890), 63 L. T. 379; 
Perry v. Eames, Salaman v. Kames, Mercer’s Co. v. Hames ; 
[1891] 1 Ch. 658; Corbett v. Jonas, [1892] 3 Ch. 137; 
Maple, [1893] 3 Ch. 48; Chastey v. Ackland (1895), 72 
L. rr. 845; Greenwell ». Low Beechburn Coal Co., [1897] 
2 Q. B. 165; Simpson v. Godmanchester Corpn., [1897] 
A. C. 696: Blako v. Woolf, [1898] 2 Q. B. 426; South- 
wvark & Vauxhall Water Co. v. Wandsworth board of 
Works, [1898] 2 Ch. 603; Jordeson v. Sutton Southcoates 
& Drypool Gas Co., [1899] 2 Ch. 217; Gardner v. Hodg- 
son's gston Breweries Co., [1900] 1 Ch. 592; Smi 
v. Baxter, [1900] 2 Ch. 138; G. N. Ry. v. I. 1. Comrs., 
{1901)1 K, B. 416; Kdinburgh & District Watcr Trustees 
v. Clippe Oil Co. adel 87 L. T. 275; Union Lighter- 
age Co. v. London Graving Dock Co., [1902] 2 Ch. 557; 
A.-G. v. Antrobus (1905), 74 L. J. Ch. 599; Kine». Jolly, 
(1905] 1 Ch. 480: Cable ». Bryant, [1908] 1 Ch. 259; 
Hyman v. Van Den Bergh, [1908] 1 Ch. 167; A.-G. »v. 
Horner (No. 2), [1913) 2 Ch. 140; Howley Park Coal & 
Cannel Co. v. L. & N. W. Ry., [1913] A. C. 11; Kirby »v. 
Chessum (1913), 30 T. L. R. 15; Hall v. Manchester Corpn. 
(1914), 111 L. 'T. 182; Lyell v. Hothfield, (1914] 3 K. B. 
911; Pwllbach Collicry Co. v. Woodman, [1915] A. C. 
634; Cox v. Coulson, [1916] 2 K. B. 177; Schwann »v. 
Cotton, {1916] 2 Ch. 120; at v. Whitbread, [1917] 
1K. B. 736; cory v. Davies, [1923] 2 Ch. 95; Sack v. 
Jones, [1925] Ch. 235. 

1277, ———- ——_.|—Damage having been done 
by the wrongful acts of a contractor or his work- 
men, employed under a contract & specification, 
to a neighbour’s vault :—Held: under the cir- 
cumstances, both the employer & contractor were 
liable for it.—LEMAITRE v. Davis (1881), 19 Ch. D. 
281; 61 L. J. Ch. 1733 46 L, T. 407; 46 J. P. 


324; 30 W. R. 360. 


Annotations :—Mentd. Tone v. Preston (1883), 24 Ch. D 


739; Simpson v. Godmanchester n. (1895), 64 

L. J. Ch. 837 ; Selby v. Whitbread, [1917] 1 K. B. 736. 

Right to support generally, see EASEMENTS, 
Vol. XIX., pp. 163 et seq. 

1278. Demolition of upper part of building— 
Damage to ground floor tenant.]|—Pltf. was the 
tenant of a shop on the ground floor of a large 
building belonging to defts. For their own pur- 
poses defts. demolished the premises above pltf.’s 
shop, employing an.independent contractor to 
execute the work. In the course of the demolition 
of defts.’ premises damage was done to pilté.’s 
premises & goods. In an action in the county 
ct. against defts. to recover damages for the 
nuisance, the judge found that defts. had not taken 
all the precautions they might have taken to 
prevent the mischief, & gave judgment for pltf. :— 
Held: although defts. had employed an inde- 
pendent contractor to do the work, yet, as the 
work was of a character from which in the natural 
course of things injurious consequences must be 
expected to arise unless preventive means were 
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adopted, there remained a duty upon defts. to 
see that such measures were adopted, &, the judge 
having found upon the evidence before him that 
defts. had not taken all the precautions possible, 
they were not exonerated from liability by employ- 
ing an independent contractor.—ODELL v. CLEVE- 
LAND Housz, Lrp. (1910), 102 L. T. 602; 26 
T. L. R. 410, D.C. 


(d) Statutory Obligation to do Work. 


See, generally, CORPORATIONS, Vol. XIII., pp. 
399 et seq.; PUBLIC AUTHORITIES. 
1279. General rule.) — Where a 


contractor employed by him. 


A. was empowered under Metropolis Manage- 
ment Act, 1855 (c. 120), ss. 77, 110, 111, to make a 
drain from his premises to a sewer, by cutting a 
trench across a highway, & filling it up after the 
drain should be completed. For this purpose he 
employed a contractor, by whose negligence it was 
filed up improperly, in consequence of which 
damage ensued to B. :—Held : A. was responsible 
in an action by B.—GRay v. PULLEN (1864), 5 
B. & S. 970; 5 New Rep. 249; 34 L. J. Q. B. 
265; 11 L. T. 569; 29 J. P. 69; 13 W. RR. 257; 


122 EK. R. 1091, Ex. Ch. 


Annotations :-——Dbtd. Wilson v. Merry (1868), L. R. 1 Sc. 
Apld. Bower v. Peate (1876), 1 Q. B. D. 321; 


& Div. 326. 
Hardaker v. Idle District Council, [1896] 1 Q. B. 335 
Consd. Groves v. Wimborne, [1898] 2 Q. B. 402. 

Penny v. Wimbledon U. C. (1809), 68 L. J. Q. B. 704 


Refd. Hyams v. Webster (1867), L. R. 2 Q. B. 264: Smith 
» D. 423; Barbam v. 


v. West Dorby L. B. (1878), 3 C. P. 
Ipswich Dock Comrs. (1885), 54 L. TI’. 23. 


1280. Taking lands for public works.] — A 
corpn. having, under an Act of Parliament, right 
to take lands for the purpose of certain public 
works, gave notice to the owner of the inheritance 


of an intention to take it. They then entered 
regularly upon the land for the purpose of surveys, 
ctc., & afterwards their contractors, without the 
knowledge of the corpn., but with the assent of the 
occupying tenants brought some waggons & rails 
& other implements on the land & there left them, 
but did not commence the works or do any damage. 
This was done without obtaining the assent of 
pltf., but it became known to his agent in the end 
of Dec. In the beginning of the following Feb. 
without any previous communication with defts. 
he filed his bill for an injunction to restrain them 
from allowing the waggons, etc., to remain on the 
land & from taking possession of the land until 
they had complied with the provisions of Lands 
Clauses Consolidation Act, 1845 (c. 18) :—Held: 
though the corpn. were bound by the acts of their 
contractors, the acts done were not a taking 
possession within the meaning of the Act & the 
ill was improperly filed.—STANDISH v, LIVERPOOL 
Corpn, (1852), 1 Drew. 1; 61 HB. R. 351. 
1281. Works on highway.|—Wyatt v. DETHICK 
(1858), 31 L. T. 0.8. 104; 22 J. P. 387, 
igaat ——.]—GRray v. PULLEN, No. 1279, ante. 
Mot 3. ——.]—Deft., under a contract with the 
hi opolitan Board of Works, opened a public 
e way, not being a turnpike road, in a metro- 
Politan parish, for the purpose of constructing a 
sewer; some months after the work was finished, 
baler ensued to pltf. from his horse stumbling 
a@holeinthe road. The filling in of the road had 
ven properly done by deft., & the hole was owing 
on e natural subsidence of the materials, which 
sin etimes takes place, to a greater or less degree, 
months or longer after such an excavation has 


. Gene statutory 
obligation is imposed on a person, he is liable for 
any injury that arises to others in consequence 
of its having been negligently performed, & this 
whether it were performed by himself or by a 
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been filled in :—Held; deft. was not liable to plitf. 
for the damage: for there was no obligation on 
the deft. by common law or statute to do more than 
properly reinstate the road.— Hyams v, WEBSTER 
(1868), L. R. 4 Q. B. 188; 9 B. & S. 1016; 38 
L. J. Q. B. 213 17 W. BR. 232, Iux. Ch. 


Annotation :—-Consd. Cox v. Paddington Vestry (1891), 
64 L. T. 566. 


1284. .|—Where a surveyor of highways 
has been ordered by a vestry to do certain wor 
on a highway, & during the performance of those 
works an accident occurs in consequence of the 
road being left in a dangcrous condition, the 
surveyor is guilty of neglect of a statutory duty 
under Highway Act, 1835 (c. 50), s. 56, & will be 
liable in an action for damage notwithstanding 
that he has contracted with a third party for 
supplying the necessary labour, & has not per- 
sonally interfered with the work.—TAYLOR v. 
GREENHALGH (1876), 24 W. R. 311, C. A.3 revag. 


(1874), L. R. 9 Q. B. 487. 
ae a nett Pendlebury v. Greenhalgh (1875), 1 


1285. |\—HARDAKER Uv. 
CouNCIL, No. 1255, ante. 

1286. Construction of railway bridge.|—HoLe 
v. a aaa & SHEERNESS Ry. Co., No. 1263, 
ante. 

1287. Erection of piles in navigable river.|— 
No power is conferred on the Metropolitan Board 
of Works of erecting any works in the soil or bed 
of the River Thames by Metropolis Management 
Act, 1855 (c. 120), 8.135. That power is conferred 
by Metropolis Management Amendment Act, 
1858 (c. 104), s. 2, subject, by sect. 27, to the 
consent of the Admlty. being previously obtained 
in respect of all works below high water mark 
which may interfere with the navigation. Where, 
therefore, a contractor, by direction of the Metro- 
politan Board, had placed piles in the bed of the 
river to protect sewage works there, without having 
obtained the consent of the Admlty., the Metro- 
politan Board & the contractor were held liable to 
damages in an action brought by the owner of a 
vessel, which had been injured by grounding on 
the piles —BROWNLOW v. METROPOLITAN BOARD 
oF Works & AIRD (1864), 16 C. B. N.S. 546; 4 
New Rep. 173; 33 L. J. C. P. 233; 12 W. It. 871; 
143 KH. OR. 1241, lox. Ch. 

Annotations :—Consd. Coo v. Wise (1864), 5 B. & S. 440; 


Mersey Docks Trustees v. Gibbs (1866), L. R. 1 H. L. 93. 
Rela. L. C. C. v. Port of London Authority, [1914] 2 Ch. 
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1288. User of roadway.]— Railways Clauses Act, 
1845 (c. 19), s. 58, provides that if the co. shall in 
the course of making the railway use or interfere 
with any road, they shall from time to time makvu 
good all damage done by them to such road. <A 
railway co. used certain roads by the carriage of 
stone, bricks, timber & other materials over the 
same, to be used, & which were actually used, in 
the making of the railway & works. In the 
opinion of two justices, they had thereby done 
damage to such ro«ds :—Held: under the above 
provision they were liable to make good the 
damage so done, although the materials were 
really conveyed in the carts of the contractors, 
or sub-contractors, or of other persons employed 
by them.—WEsT Ripinc & GRimsBy Ry. Co. v. 
WAKEFIELD LocaL Boarp or HeartrH (1864), 
5 B. & S. 478; 33 L. J. M. C. 174; 10 Jur. N.S. 
1046; 12 W. R. 1076; 122 E. R. 908. 
annconon sage Barnett v. Hoo Highway Board (1882), 


1289. .|—A corpn. in carrying out a scheme 





for the widening of one of their roads, entered into 
a contract with a contractor for the hauling of 
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sect, 2, B. (d), (e) & (f). Sects.7 &8. Part X. 
_ Sect. 1: Sub-sect. 1, A. & B. (a) & (5) 2.] 
stone. The contractor used traction engines to 
haul the stone, & in so doing caused damage to 
some other roads, which were repairable by the 
county council as the highway authcrity. The 
contract was for a year, commencing on Apr. I, 
1902, & terminating on Mar. 31, 1903. The 
damage to the roads took place between Jan. 19 
& Mar. 24, 1903. The work of widening the road 
was completed in Sept. 1903. On Feb. 11, 1904, 
the county council commenced an action against 
the corpn. to recover the additional expenses of 
repairing pltfs,’ roads in consequence of the use of 
the traction engines :—Held: the action could be 
maintained against the corpn. as the persons in 
consequence of whose order the damage had been 
done.—Kent County COUNCIL v. FOLKESTONE 
Corpn., [1905] 1 K. B. 620; 74 L. J. K. B. 352 ; 
92 L. TI. 309; 69 J. P. 125; 653 W. R. 371; 21 
T. L. R. 269; 49 Sol. Jo. 281; 4 L. G. RB. 438, C. A. 
Annotations :—Consd. Bromley R. C. v. Croydon Corpn., 

{1908] 1 K. B. 353. Refd. Tilling ». Dick Kerr, [1905] 

1K. 3B. 5023 Reigate ht. C. v. Sutton District Water Co. 

(1909), 738 L. J. K. B. 315. 

1290. Non-repair of roadway.|—Tefts. were the 
owners of a quay over which there was a public 
right of way to their docks. The Great Eastern 
Ry. co., by their private Act of Parli- ment, were 
empowered to & did ecnter into an arrangement 
with defts. to Jay tramways connecting the docks 
with the railway system. The co. were to keep 
the tramways in good working order. Under 
Tramways Act, 1870 (c. 78), the co. as promoters 
gave notice to defts. of their intention to open & 
break up the road for the purpose of doubling the 
rails at a particular point. The co. did break up 
the highway for their tramway purposes. Pltf. 
was injured by being thrown from his cart through 
the defective condition of the roadway at the 
place where the works were being carried out, 
& brought his action for compensation against 
defts. as owners of the highway. ‘Che jury at the 
trial found that the accident to pltf. had been 
caused by the negligence of the railway co., who 
were in possession of the spot where the occurrence 
took place, & that the roadway was in a defective 
condition owing to a breach of duty on the part of 
the railway co., & gave pitf. substantial damages. 
It was contended, on argument on behalf of pltt., 
that on these findings he was entitled to have the 
verdict entered for him, & on the part of defts. 
that they amounted to a verdict for them :— 
Heli: ag the railway co. were carrying out their 
works not under the orders or as licensees of defts., 
but under their statutory powers, & were in the 
sole possession of the place where the accident 
happened, which was entirely under their control, 
& the negligence causing the accident was that of 
the railway co. & not of defts., the verdict ought 
to be entered for defts.— Barua v. Ipswich Dock 
Comrs, (1885), 54 L. T. 238. 

1291. Disposal of sewage.|—The Beaconsfield 
Rural District Council had undertaken, under 
powers given to them by Public Health Act, 1875 
(c. 55), the cleansing of cesspools in part of their 
district. They entered into a contract with H. 
that he should keep the cesspools clear. The 
contract did not contain any express provision as 
to disposal of the sewage mattcr emptied out of the 
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B. (i). 


a. Earth borrowed for embankmeni— 
Causing damage.) — A co. building a 


ome 





railway is not Hable for injury to 
property caused by tho wrongful act 
of their contractor in borrowing carth 
for embankments from a place, & in 


MASTER AND SERVANT. 


cesspools. H.’s men had without leave deposited 
the sewage on tho land of pltfs., who brought an 
action against the council & H. for damages :— 
Held: the council had a duty to dispose of the 
sewage, & on the construction of the special 
contract they had not contracted with H. for the 
discharge of this duty & were still liable for it not 
being discharged ; (2) even if they had contracted 
for the discharge of this duty they would have 
remained liable to pltfs., for the contractor’s 
failure to perform the duty.—ROBINSON vv. 
BEACONSFIELD IKURAL COUNCIL, [1911] 2 Ch. 188 ; 
80 L. J. Ch. 647; 105 L. T.121; 755.2. 353; 27 
T. LR. 478; 9L. G. BR. 789, C. A. 


(e) Unlawful Acts. 

1292. Employer liable.}-—— Though a person 
employing a contractor to do a lawful act is not 
responsible for the negligence or misconduct of 
the contractor or his servants in executing that 
act, yet, if the act itsclf is wrongful, the employer 
is responsible for the wrong so done by the con- 
tractor or his servants, & is liable to third persons 
who sustain damage from the doing of that wrong. 
—TLLIS v. SHEFFIELD GAS CONSUMERS Co. (1853), 
2K. & B. 767; 2C.L. R. 249; 231.5. Q. B. 42; 
22L. T. O. S. 84; 17 J. P. 823; 18 Jur. 146; 2 
W.R.19; 118 BG. RR. 955. 

Annotations :-—Apld. Hole v. Sittingbourne & Sheerness Ry. 
(1861), 6 H. & N. 482; Pickard v. Smith (1861), 10 C. B. 
N.S. 470. Refd. Sadler v. Henlock (1855), 4 K. & B. 570; 
R. v. Longton Gas Co. (1860), 6 Jur. N. S. 601; Butler 
v. Hunter (1862), 7 U. & N. 826; Idlake v. Thirst (1863), 
211. & C. 20; Gray v. Pullen (1864), 5 B. & S. 970; 
Sérandat v. Saisse (1866), lL. K. 1 PP. C. 152; Bower v. 
Peato (1876), 1 Q. KB. D. 321; Belvedere Fish Guano Co. 
v, nhum Chemical Works, Feldman & Partridge, 
Ind, Coope v. Same, [1920] 2 K. LB. 487. 





1293. |—ButLerR v. LWuNTER, No. 1226, 
ante. 
1294. ——-.|—Hosss v. TUNBRIDGE WELLS 


LOcAL BOARD (1885), 49 J. P. 679. 
ae nolalion. ¢ Rela. Gerard v. Kent County Council, [1897] 
e s 5 s 


(f) Other Cases. 

1295. Acts done on land of employer—Though 
done as contractor for another.|—Two cos. 
employed the same solr. & contractor :—Held: 
it is no defence to a suit against one of the cos. 
for acts done by the contractor upon the land pur- 
chased by that co., that the acts complaincd of 
were done by him in his capacity of contractor 
for the other co.—KENSINGTON (LOKD) v. METRO- 
POLITAN Ky. Co., WILLIAMS v. METROPOLITAN Ty, 
Co. (1866), 14 L. T. 580; 14 W. R. 754. 

1296. Where contractual Hability—-Payment for 
admission to race-course stand—Negligent con- 
struction.|—Deft., acting on behalf of himself & 
other persons interested in the C. steeplechases, 
entered into a contract with IX. & co., by which 
BK. & co. engaged to erect & lect to them a temporary 
stand for the accommodation of persons desiring 
to see the races. The stand having been erected, 
deft., on behalf of himself & his colleagues, received 
money from visitors for the use of places on the 
stand, 1. & co. were competent & proper persons 
to be employed to erect the stand, but it was in 
fact negligently erected by them, & in consequence 
fell, & pltf., who had paid for admission & was 
upon the stand looking at the races, was injured 
by the fall. Neither pltf. nor deft. knew of the 
improper construction of the stand :—Held: the 





® manner, not authorised by the con- 
v. 


tract.—KERR v. ATLANTIO & NORTH 
WESTERN Ry. Co. (1895), 25 8S. O. ht. 
197.—CAN. 


Parr X.—Ricuts oF Master aGAInst THIRD PERSONS. 


contract by deft. to be implied from the relation 
which existed between him & pltf. was that due 
care had been used not only by deft. & his servants, 
but by the persons whom he employed to erect 
the stand, & therefore he was liable for the injury 
to pltf.—Francis v. CooKRELL (1870), L. R. 5 
Q. B. 501; 10B. & 8.950; 39 L. J. Q. B. 291; 23 
L. T. 466; 18 W. R. 1205, Ex. Ch. 


Annotations :—Apld. John v. Bacon (1870), L. R. 5 C. P. 
437. Distd. Searle v. Lavorick (1874), L. R. 9 Q. B..122. 
Expld. Randall v. Newson (1877), 2 Q. B. D. 102. Apld. 
Kiddlo v. Lovett (1885), 16 Q. B. D. 605. Consd. Marney 
v. Scott, [1899] 1 Q. B. 986; Liebig’s Extract of Meat Co. 
v. Mersey Docks & Harbour Board & Nelson (rete), 87 
L. J. K. B. 47. Apld. Macionan v. Sogar, [1917] 2 K. B. 
325. Refd. Carstairs v. Taylor (1871), L. R. 6 Exch. 217: 
Richardson v. G. E. Ry. (1875), L. R. 10 OC. P. 486; 
Kopitof ». Wilson 11875). 1 Q. B. D. 377; Ta v. 
Ashton (1876), 1 Q. B. D. 314; Hyman v. Nye (1881), 6 
Q. B. D. 685 ; Heaven ». Pender (1883), 11 Q. B. D. 503; 

Blacker v. Lake & Hiliot (1912), 106 L. T. 533; Norman 

v. G. W. Ry., [1914] 2 K. B. 153; Cox v. Coulson, [1916] 

2K. B.177; Brannigen v. Harrington sie ), 37 T. L. R. 

a j ao Petroleum Co. v. A.-G. for Ceylon, [1926] 


Sect. 7.—SERVANTS HIRED TO EMPLOYER. 
See Part I., Sect. 2, sub-sect. 1, B., ante. 
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MASTER. 


See, generally, Sect. 5, ante. 

1297. General rule—Contractor liable—Acts done 
in course of employment.|—SLy v. EpGLEy, No. 
1248, ante. 

1298. —— —— -|—A., an engineer, being 
employed by B. to erect a steam boiler, & other 
apparatus, on premises adjoining to the manu- 
factory of O., & in consequence of the explosion 
of the boiler from the insufficiency of the materials 
of which it was composed, the property of the 
latter was injured, & it being found as a fact by 
the jury, that A. was personally present, & that 
his servants had the management of the apparatus 
at the time of the accident :—Held: O. might 
Maintain case against A. for the injury he had 
sustained. Semble: if the jury had negatived the 
fact of A.’s management of the apparatus, though 
the accident arose from an imperfection in the 
materials of which it was composed, he would not 
have been primarily liable-—WITTE v. HAGUE 
aac Dow. & Ry. K. B. 33; 1 L. J. O. S. 


Annotations :—Refd. Rapson v. Cubitt (1842), 9 M. & W. 
‘ us i oar v. L. & N. W. Ry., Hobbit v. Samo (1849), 
xch. 244. 





Part X.—Rights of Master against Third Persons. 


SEcT. 1—PROCURING OR ENCOURAGING 
BREACH OF CONTRACT BY SERVANT. 
SUB-SECT. 1.—INDUCING SERVANT TO LEAVE 
SERVICE. 

A. In General. 


See, generally, TRADE & TRADE UNIONS. 

1299. What Is evidence of inducing.]—In an action 
against A. for scducing the servant of B. from his 
service, it is sufficient evidence that A. asked the 
servant to enlist in the army & afterwards gave him 
moncy. An infant slave in the West Indies 
exccuted an indenture, by which he covenanted to 
serve B. for a certain term of years as his servant, 
& B. covenanted to do certain things on his part : 
B. then came to England with the slave. In 
an action against A. who had seduced him from the 
service of B., A. was not permitted to allege that 
the contract was void, as being made by an infant 
& a slave, & therefore that the declaration, which 
stated him to have been retained as a servant for 
i term of years, was not proved ; for the ct. held 
that the effect of such a contract might be the 
manumission of the slave, & consequently that it 
was for his own benefit, & being for his own benefit, 
that it was, at most, only voidable by the infant 
himself.— KEANE v. Boycotr (1795), 2 Hy. Bl. 
O11; 126 EB, R. 676. 
Annotations :—Consd. Evans ». Walton (1867), L, R. 2 

K eo Refd. Forbes v. Cochrane (1823), 3 Dow. & Ry. 

Hog. . Adm OL gue Slave, Grace, I . v. Allan te 

Harley ‘Gunmen v. Dixon (1839), 9 Ad. & El. 693 ; 

(1859), 60, Ben ee (1847 0 RB. a : ox . Muncey 
aM. Bo epee ~ 375, entd. Baylis v. Dine 


77: C Si (1862), 7H oT: 
tA . > Cooper v. Simmons 2), . : ; 
Walter ». Everard, T1891] 2Q. B. 369. 


PART IX. SECT. 8. 


P. General rule —— Contractor liable.) 
(STARE Oc WONG 5 ca (FBT) 
U. CR. 475,—OAN, ) (4: 2874), 35 ia da 
N RVIN ©. Clin; F—-CRAIG o. CHISIOLM, 
2B CANS ISHOLM (1877), 1 P. & B. | she renders 


P ART X. SECT. 1, SUB-SECT. 1— 
B. (a). 


1300 i. Essenttal to action. —Anaction 
will lie by a father for enticing awa 
h hter from living with him 
80 dep ving hem of sucb services as 

from her sense of duty 
& filial gratitude.—MOooRE 9. W. 


B. When Action lies. 
(a) Injury to Master. 

1300. Essential to action.)|—Hanrt v. ALDRIDGE 
(1774), 1 Cowp. 54; 98 HE. R. 964; sub nom. 
ANON., Lofft, 493. 

ey v. Gye (IBS): 2. B. 216. 


Annotations :—Apld. Luml 
Refd. Allen v. Flood, [1898] A. C. 


1301. .]—LuUMLEY v. GYE, No. 1307, post. 

1802. ——-.|—BoweEN v. Hatt, No. 1313, post. 

1803. ——.|—TAYLOR v. CAMBRIDGE GAZETTE 
Co., Lin. & KILNER (1898), 42 Sol. Jo. 8382. 

1804, ——.]—QUINN v. LEATHEM, No. 1320, post. 

1805. ———.|—-JASPERSON v. DOMINION TOBACCO 
Co., No. 1836, post. 





(b) Subsisting Contract of Service. 
i. In General. 

Seduction, see Sect. 2, post. 

1306. Essential to action.|—A servant, while in 
his master’s service, may solicit business from his 
customers for himself, when his service is at an 
end, & he sets up on his own account. ; 

A servant, while engaged in the service of his 
master has no right to do any act which may 
injure his trade. ... There is nothing morally 
bad or very improper in a servant, who has it in 
contemplation at a future period to set up for him- 
self, to endeavour to conciliate the regard of his 
ae customers & to recommend himself to 

em. 

Seducing a servant & enticing him to leave his 
master while the master by contract has a right to 
his services is certainly actionable, but to induce a 


(Sask.), [1919] 3 W. W. R. 806.—CAN. 
PART X. SECT. 1, SUB-SECT. 1.— 
B. (b) i. 


18061. Eesenttal to action.}-—Pitf. sued 
defts. for enticing & procuring certain 
of bis servants to desert his service, & 


aLTrrs | the trial established that the parties 
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Sect. 1.—Procuring or enero breach of contract 
by servant: Sub-sect. 1, B. (b) 4. & vi., & (Cc); 
C. (a) & (b), & D.; sub-sect. 2, A.) 


servant to leave his master’s service at the expira- 
tion of the time for which the servant had hired 
imself . . . is not the subject of an action (LORD 
KEnyon, C.J.).—NICHOL v. MARTYN (1799), 2 
Esp. 732, N. P. 
Am xaion —Consd. Robb v. Greene (1895), 64 L. J. Q. B. 

1807, ——.]—A declaration, by the lessee of a 
theatre, charged in the first & second counts that 
J. had contracted with pltf. to sing at his theatre, 
& not elsewhere, during a certain term, without 
pltf.’s consent, & that deft. had during the term 
maliciously enticed & procured J. to depart from 
her said contract against the will of pltf., whereby 
J. refused to sing for pltt. at his theatre during the 
whole of the term. The third count alleged that 
J. had been hired by pltf. as & was his dramatic 
artiste, for a certain term, & that deft. had 
maliciously enticed & procured her to depart from 
her said employment during the said term. All the 
counts alleged special damage. On a demurrer to 
the declaration :—Held: the action was maintain- 
able at common law, as the maliciously procuring 
J. to break her contract was a wrongful act from 
which damage accrued to pltf.; the rule of law 
giving a remedy for enticing away servants, is 
not confined.to menial servants, or to such as fall 
within the Statute of Labourers, but ex'ends to 
all cases where there is an unlawful or malicious 
enticing away of a person employed to give his 
exclusive personal service for a given time under 
the direction of an employer who is injured by 
the wrongful act; & the action for maliciously 
persuading a servant to quit his service is maintain- 
able wherever there is at the time of the persuading 
a binding contract of hiring & service existing 
between the partics, whether the service be then 
actually subsisting or not. 

Semble: the contract need not be for exclusive 
service; & an action will lic for maliciously 
inducing another to break a contract of any 
description whereby damage accrues to the party 
with whom the contract has been made.—LUMLEY 
v. GYE (1853), 2 KE. & B. 216; 22 L. J. Q. B. 463; 
17 Jur. 827; 1 W. R. 432; 118 iW. BR. 749. 


Annotations :—-Apld. Bowen v. Hall (1881), 6 Q. B. D. 333; 
Deo Francesco v. Barnum (1890), 63 L. T. 514; Exchange 
Telegraph Co. v. at tat (1895), 73 L. T. 120. Consd. 
Allen v. Flood, [1898] A. C. 1. Apprvd. Quinn v. Leathem, 
[1008 A.C. 495. Consd. Read v. Friendly Soc. of Opera- 

ive Stonemasons of England, Ireland & Wales, (i902) 

K. B. 732. Apld. South Wales Miners’ Fedcration v. 
Glamorgan Coal (o., [1905] A. C. 239. Consd. Long v. 
Smithson (1018), 88 L. J. K. B. 223; Said v. Butt, 1920} 
3K. 2. 497. Apld. Jasperson v. Dominion Tobacco Co., 
[1923] A. C. 709. Consd. Black v. Admiralty Comrs. 

(1924), 8 L. J. K. B. 341. Refd. Evans v. Walton (1867), 

L. R. 10 Q. KB. 453; Mogul) 8.8. Co. ». MeG Gow 

(ieee) 23 Q. B. D. 598; Temperton v. Russell, [1893] 

1 Q. B. 715; Charnock v. Court (1899), 68 L. J. Ch. 550: 

National Phonograph Co. v. Edison Bell Consolidated 

Phonograph Co., [1908] 1 Ch. 335; Conway v. Wade, 

[1909] A. C. 606; Larkin v. Long, [1915] A. C. 814 : Stott 

v. Gamble, [1916] 2 K. B. 504: tt v. British Medical 

Assocn., [1919] 1 K. B. 244; Valentine v. Hyde, [1919] 

2 Ch. 129; Davies v. Thomas, [1920) 2 Ch. 189 3; Wolsten- 

holme v. Ariss, [1920] 2 Ch. 403; Ware & De Freville v. 


Motor Trade Assocn., (1921] 3 K. 8. 40; White v. Rile 
[1921] 1 Ch. 1: Sorrell v. Smith, 11925] A. C. 700: 
-Boll Burglar & Fire Alarm nae Ein aDgAN Cho aoe 


er, [1926 ; ‘ 
Mentd. Rogers v. Rajendro Dutt (1860), tg Moo. 7 oC 
209; Lynch »v. Knight (1861), 5 L. "I. 291: Miller ov. 
David (1874), 22 W. Tt. 332; Alderson ». Maddison (1881), 
7 Q. B.D. 174; Lyons ¢. Wilkins, [1899] 1 Ch. 255: 
Wold-Blundell v. Stephens, [1920] A. C. 956; Me : 
Canadian Pacific Ry., eee A. C. 126; G ; 


Coll v. 
K. wv, 


were in pitf.’s services, & were, with 


the exception of one of them, induced | oi ae atte 


. was entitl 


Tr to leave :—Held: 
to recover.— HEWIIT 


MASTER AND SERVANI. 


4308. ——.J—A number of discharged sailors 
entered into : partnership according to the terms 
of which the sailors were to perform together at 
certain music halls & were not to appear during 
the term of the partnership in any other theatre 
or music hall. Pltfs., who were members of the 
co., complained that deft. had induced certain of 
the sailors to break the contract by promising to 
get them employment & by obtaining other 
engagements for them. By amendment it was 
further alleged that deft. had wrongfully con- 
tinued persons in her employment with the know- 
ledge that by being in her employment those 

ersons were breaking a contract with pltfis. :— 

eld : assuming an action lies to recover damages 
on the latter ground, the foundation of this action 
is that there shall be notice to deft. of a subsisting 
contract which one party, at all events, is still 
willing & able to perform ; & there being suflicient 
evidence before the county ct. judge that the 
partnership had for all practical purer come to 
an end, no action lay.—LONG v. SMITHSON (1918), 
88 L. J. K. B. 2233 118 L. 'T. 678; 62 Sol. Jo. 
472, D. C. 
Annotation :—Refd. Said v. Butt, [1920] 3 K. B. 497. 

1309. Whether actual service necessary.]— 
LUMLEY v. Gyz, No. 1307, ante. 

1310. ——.]—Lone v. Smruson, No. 1308, ante. 


ii. Nature of Contract. 


1311. Contract for plece work.|—ANon. (1774), 
Lofft, 493; 98 E, R. 764; sub nom. art v., 
ALDRIDGE, 1 Cowp. 54. 

Annotations :-—Reld. Lumley v. Gyo (1853), 2 E. & B. 216; 

Allon v. Flood, [1898] A. C. 1. 

1812. Whether contract must be for exclusive 
service.|—LUMLEY v, GYE, No. 1307, ante. ; 

1818. ———.]—-An action lies against a third 

erson who maliciously induces another to break 

is contract of exclusive personal service with an 
employer, which thereby would naturally cause, 
& did in fact cause, an injury to such employer, 
although the relation of master & servant may 
not strictly cxist bctween the employer & 
employed. 

Where in such an action the employed was also 
a defendant, but as against him pltf. claimed only 
an injunction & not damages :—Held: damages 
might, in the discretion of the ct. be given under 
Chancery Amendment Act, 1858 (c. 27), & the 
jury, therefore, should be directed by the judge, 
in the event of a verdict for pltf., to find such 
damages as should be awarded (a) if the ct. should 
think if a proper case both for injunction & 
damages, & (6) if the ct. should think it a proper 
case for damages only, & not also for an injunction. 
—BoweEN v. Lary (1881), 6 Q. B. D. 383; 50 
L. J. Q. B. 305; 44 L. 7. 75; 45 5. P. 373; 29 
W. R. 367, C. A. 

Annotations :—Consd. Temperton v. Russell, [1893] 1 one 

7153; Wright v. Hennessey eat 11T. L. R. 14; en 

Flood, [1898) A. C. 1; Long v. Smithson (1918), 88 
. K, -A-Bell B Alarm Co. * 


v. 
L. J 23; R ; 
; Water Bote 

rade Protection Soc. v. Booth eee 36 

- 274; Mogul 8.S. Co. v. McGregor, Gow (1889), 
. B.D. de ee De EB seeing es pernen Shel hy 
: change Tele . 0. ri 

. 120; one v. Wilk 41896), br tens $58; 
ock v. Co 1899), . J. Ch. 550; Quinn v. 
. C. 495; South Wales Miners’ Federa- 

Jamorgan Coal Co., (1905) A. C. 239: National 
rare h Co. 2%, Edison Bell Consolidated Phonograph 
08} 1 Ch. 335; Ware & De Freville v. Motor e 
Assocu., [1921] 3 K. B. 40; Sorrell ». Smith, (1925] 
A.C. 700. Mentd. Woolley v. Broad, [1892] 1 Q. B. 806; 





©. ONTARIO CopPpER LIGHTNING Rop 
Co. (1879), é¢ U. CG. R. 287.—CAN, 
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1314. Not confined to menial servants.]— 
LUMLEY v. GYE, No. 1307, ante. 

1315. May be inferred from relationship.|—An 
action will lie for enticing away pltf.’s daughter, 
though there be no allegation that deft. debauched 
her, or that there was any binding contract of 
service between her & pltf. Pltf.’s daughter, 
who was about nineteen years of age, resided with 
him as a member of his family, & assisted him 
in his business of a licensed victualler. By 
means of a fictitious letter of invitation dictated 
by deft., she procured her mother’s consent to her 
quitting her home for a few days, when she left, 
& deft. took her to a lodging house, where he 
cohabited with her for nine days, & she then 
returned home :—Held: there was a sufficient 
continuing relation of master & servant de facto, 
& sufficient evidence of a wrongful enticing away 
of the daughter by deft. to entitle pltf. to maintain 
an action against him.—EVANS v. WALTON (1867), 
L. Kk. 2 C. P. 615; 86L. J. C. P. 8307; 17 L. T. 
92; 15 W. R. 1062. 

Annotation :—Consd. Allen v. Flood. [1898] A. C. 1. 

1316. Strict relationship of master & servant need 

not exist.| BOWEN v. HALL, No. 1313, ante. 


(c) Where no Actual Breach of Contract. 


1317. Employment of unlawful means.]— An 
action for misfeasance will lie for threatening the 
workmen or customers of another, so that he 
thercby loses profit.—GARRET v. TayLon (1620), 
Cro. Jac. 507; 2 Roll. Rep. 162; 79 BH. lt. 485. 


Annotations :—Consd. Allen v. Flood, [1898] A. C. 1. _Refd. 
Quinn v. Leathem (1901), 70 L. J. P. C. 76. 
Rogers v. Rajendro Dutt (1860), 13 Moo. P. C. C. : 
Mogul 8.8. Co. v. McGregor, Gow (1889), 23 Q. B.D. 598 ; 
Pratt v. British Medical Assocn., [1919] 1 K. B. 244; 
Sorrell v. Smith, [1925] A. C. 700. 


1318. Where business managed by receiver.] 
—Where a partnership is dissolved by the ct., & 
a receiver & manager is appointed with a view to 
the sale of the business as a going concern, any 
deliberate act, whether by a partner, party to the 
action, or a stranger, calculated to destroy the 
value of the business, is an interference with the 
receiver & manager, & may be restrained as such, 
even though not otherwise illegal. £.g., tampering 
with the employees of the business & inducing 
them to give notice to leave, & to join a rival 
business, is an act of interference, although no 
breach of contract is instigated.— Dixon v. Dixon, 
[1904] 1 Ch. 161; 73 L. J. Ch. 103; 89 L. T. 272. 

1819. Inducing servant to leave—At expiration 
of term.]|—NicnoL v. MARTYN, No. 1306, ante. 


C. Justification. 

(a) In General. 
I 1320. Necessity for—As defence to action.]— 
t is a violation of legal right to interfere with 
contractual relations recognised by law if there 
“rhe sufficient justification for the interference. 
Nes principle cannot be confined to inducements 
fai reso contracts of service. If such wrongful 
inst 1 oe with a man’s liberty of action is 
ig i to injure & in fact damages a third person, 
Ou hird person has a remedy by an action.— 
D rau! v. LEATHEM, [1901] A. C. 495; 70 L. J. 
139. G6; 85 L. T. 289; 65 J. P. 708; 50 W. R. 

5 17 T. L. R. 749, H. L. 

Annotations :—Distd. Bulcock v. St. Anne’s Master Builders’ 


Federation oo: 19 T. L. R. 27. Consd. Giblan v 
National Amalgamated Labourers’ Union’ of Great 
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r. Contract not tn = defence that 
@ defence.}—In an action for ed roe 


a servant from 
service, & harbouring him it is no 

the agreement entered 
into between the servant & the master 
was signed only by the former, or that 
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Britain & Ireland, {1903] 2 K. B. 600. Apld. National 
Phonograph Co. v. Edison-Bell Consolidated Phonogra h 
Co., [1908] 1 Ch. 335. Consd. Long v. Smithson (1918), 
88 L. J. K. B. 223; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244; Valentine v. Hyde, [1919] 2 Ch. 129. 
Apld. Davies v. Thomas, [1920] 2 Ch. 189. Consd. Hodges 
vw. Webb, [1920] 2 Ch. 70; are & De Freville v. Motor 
Trade Assocn 13 K. B. 40. Apld. Jasperson v. 

Co., [1923] A. C. 709; Brimelow ». 
Casson, (1924) 1 Ch. 302. std. Reynolds v. Shipping 
Fedoration, poze 1 Ch. 28; Sorrell v. Smith, [1925] 
A. C. ‘ pl . GW. K. ». Dunlop Rubber Co. (1926), 
42 T. L. R. 376. Refd. lead v. Friendly Soc. of Operative 
Stonemasons of England, Ireland & Walcs, eae 2.K.B. 
732+ South Wales Minors’ Federation v. Glamorgan Coal 
Co. Seta lee C. 239: Denaby & Cadeby Main Collieries 
v. Yorkshire Miners’ ‘Assocn., [1906] A. C. 384; Santen 
v. Busnach Osh 29 'T. L. R. 214; Said v. Butt, [1920] 
3K. B. 497; White v. Riley, (1921]1Ch.1. Mentd. West 
Ham Union v. L. O. C. (1902), 71 L. J. K. B. 299; UR. v. 
Brailsford, [1905] 2 K. B. 730; Conway v. Wado, [1908] 
2K. B. 844; Gaskell ». Lancashire & Cheshire Miners 
Federation (1912), 56 Sol. Jo. 719; Jn the Guods o Hall, 
Hall ». Knight & Baxter (1913), 109 L. T. 587 ; acher 
v. London Soc. of Compete [1913] A. C. 107; Tre 
Ainsworth, Finch v. Smith, [1915] 2 Ch. > Larkin v. 
Long, [1915] A. C. 814; Croft v. Viay eat 1 Ch. 277; 
Welldon v. Butterley Co., [1920] 1 . 130; Tinlino v. 
White Cross Insce., [1921] 3 K. 33. 327. 


1321. ——- ——.]—Sourm WALES MINERS’ 
FEDERATION v. GLAMORGAN COAL Co., No. 1322, 
post. 


Dominion Tobacco 


(b) What amounts to Justification. 

Trade disputes.|—See TRADE & TRADE UNIONS. 

1322. Interference limited to advice.]|—Procuring 
a breach of contract is an actionable wrong unless 
ae be justification for interfering with the legal 
right. ; 

The infliction of an unlawful injury upon the 
persons entitled to have the services of their 
workmen... is an actionable wrong unless it 
can be justified (LorD Hauspury, C.). 

As regards advice ... that there are cases 1n 
which it is not actionable to exhort a person to 
break a contract may be admitted; & it is very 
difficult to draw a sharp line separating all such 
cases from all others (LORD LINDLEY).—SOUTH 
WALES MINFRS’ FEDERATION v. GLAMORGAN COAL 
Co., [1905] A. C. 239; 74 L. J. K. B. 525; 92 
L. i’. 710; 53 W.R. 5938; 21'T. L. R. 441, 0. 3 
affg. S. C. sub nom. GLAMORGAN CoaL Co. . 
South WaLes Miners’ FEDERATICN, [1903] 2 
K. B. 545, C. A. 
Annotations :-—Refd. Giblan v». 

Labourers’ Union of Great Britain & Ireland, [1903] 2 

K. B. 600; Larkin v. Long (1915), 84 _L. J. P. C. 201; 

Valentine ». Hyde, [1919] 2 Ch. 129; Davies v. Thomas, 

yo?) 1 Ch. 217; Brimclow v. Casson, [1924] 1 Ch. 302. 

entd. National Phonograph Co. v. Edison Beli Con- 

solidated Phonograph Co., [1908] 1 Ch. 335; Stott v. 

Gamble, [1916] 2 K. B. 504; Pratt v. British Medical 

Assocn., [1919] 1 K. B. 244; Suid v. Butt, [1920] 3 K. B. 

497: Ware & De Freville v. Motor Trade Assocn., (1921) 

3 K. B. 40; Sorrell v. Smith, (1925) A. C. 700. 


National Amalgamated 


D. In Connection with Trade Disjrutes. 
See TRADE & TRADE UNIONS. 


SUB-SECT. 2.—HARBOURING SERVANT. 
A. In General. 


1828. Action lies.—ANoN. (1430), Fitz. Nat. 
Brev. 167 B. 
Annotation :-—Refd. Lumley v. Gyo (1853), 2 E. & B. 216. 
1324. ——.]—Pltfs. agreed in writing with L., 
that he should serve them for seven years as a 
crown glass maker; that he should not during 
that term work for uny other person without their 


the servant had not actually entered 
into the service of the master & 

rformed ntl work.—FITZGERALD ¥. 
Seo’ (1857), 4 Nfld. L. R. 170.— 











his master’s 


170 


Sect. 1.—Procuring or encouraging breach of contract 
by servant: Sub-sect. 2, A. & B.; sub-sects. 3 
& 4. Sect. 2: Sub-sect. 1, A.) 


licence ; that they might deduct from his wages 
any fine he might incur for breach of their rules ; 
that during any depression of trade he should be 
paid a moiety of his wages; that if he should be 
sick or lame, pltfs. should be at liberty to employ 
any other person in his stead, without paying him 
any wages; that pltfs. should pay him, so long 
er should be employed & work as a crown glass 
maker, certain wages by the piece, & £8 a year, 
in lieu of house rent & firing; & that pltfs. should 
have the option of dismissing him from their 
service on giving him a month’s notice or a month’s 
wages :—Held: this agreement bound pltfis. to 
employ L. during the seven years, subject to the 
above power of dismissal. 
The contract is not void as being in restraint 
of trade, & being binding on the parties, may be 
made the foundation of an action against defts. 
for harbouring & employing pltfs.’ servant 
(ALDERSON, B.).—PILKINGTON v. Scott (1846), 
15 M. & W. 657; 1a L. J. Ex. 329; 71... T. 0.8 
340; 153 E. R. 1014. 
Annolations :—Refd. Hartley v. Cunmings (1847), 5 C. B. 


47; Lumley v. Gye (1853), 2 EK. & B. 216. Mentd. 
G. N. Ry. v. Harrison (1852), 12 C. B. 576; Wmmens v. 
Klderton (1853), 4 J. L. Cas. 624; Rt. v. Welch (1853), 
2h. & B. 357; He Bailey, Pe Collier (1854), 3K. & B. 
607; Whittle ». Frankland (1862), 2 B. & S. 49; 
Worthington v. Sudlow (1862), 31 L. J. Q. B. 1313; Eyre 
& Spottiswoode v. li. (1886), 3 T. L. R. 53 E ston Deep 
Co. v. Ansell (1888), 59 L. T. 345; 


Sea Fishing & Ice 
Maxim Nordenfelt Guns & Ammunition Co. v. Nordenfelt, 


{1893} 1 Ch. 630; Robinson v. Hever, [1898] 2 Ch. 451; 
Deovonald v. losser, [1906] 2 K. B. 728. 


1825. Defence to action—Contract avoided by 
servants leaving service—Escape of slave to British 
Ship.J—Where certain persons who had_ been 
slaves in a foreign country where slavery was 
tolerated by law, escaped thence & got on board 
a British ship of war on the high seas :—Held: 
@ British subject resident in that country, who 
claimed the slaves as his property, could not 
maintain an action against the conimander of the 
ship for harbouring the slaves after notice.— 
FORBES v. CocHRANE (1824), 2 B. & GC. 448; 2 
State Tr. N.S. 147; 3 Dow. & Ry. K. B. 679; 2 
L. J. 0.8. K. GB. 673; 107 1. R. 450. 


Annotations :—Consd. The Slave, Grace, It. v. Allan (1827), 2 
Hag. Adm. 94. Mentd. lt. v. Lopez, RK. v. Sattler (1858), 
Dears. & B. 525. 


13826. ——— Invalidity of contract.]|—An agree- 
ment by B. to serve pitf. & him only, for a twelve- 
month, & so on, from twelvemonth’s end to 
twelvemonth’s end, & to give twelve months’ 
notice to quit in writing is bad, under Stat. Frauds, 
8. 4, as showing no considcration moving from the 
master; & no consideration can be inferred from 
the implied promise of the master to pay sullicient 
wages. B. left pltf.’s service, & afterwards 
entered into that of deft. :—Held : in an action for 
harbouring B. it was open to deft. to object to the 
validity of the contract. 

Qu.: whether it would have been go had B. 
been de facto, continuing in pltf.’s service.— 
SYKES v. Dixon (1839), 9 Ad. & El. 6983; 1 Per. 





PART X. SECT. 1, SUB-SECT. 2.—B. 


1327 i. Knowledge at time of breach. 
As long as av obligation exists on the 
part of a servant to a first master, 
other persons aro bound not to aid or 
abet such servant in a breach of such 
obligation if they have notice of its 
existence ; & if a person tukes into his 
service one who is in fact the servant 
of another, & after knowledge of the | v. Ta 
previous contract of sorvice continues | B. L. R. 107 


2 5 —A US. 


1327 ii. 





to employ him, such person is Hable in 
an action by the firs 
PERCY v. Cross (1918), 20 W. A. L. BR. 


.}—An action will not Hie 
for the mere barbouring or sheltering 
& person who is under a contract of 
service to another, even with notice of 
such contract of service.—-BRUKOWSKY 
ACKER, SPINK, ETO. (1870), 6 


MASTER AND SERVANT. 


& Dav. 463; 2 wal er & H.120; 8L.3.Q.B. 
102; 112 E. BR. 1374. 

Annotations :—Consd. Hartley v. Coramings (1847), 5 ©. B. 

. ; ; . 216; ") P 

a rit? Aer Aches bi a an Dox v. Macey 


7 
Walton (1867), L. R. 


(1859), 6 C. B. N. S. 375. Mentd. Emmens v. Elderton 
18 3} 4H. 


: . 624: Payne v. New South Wales Coal 
3), 4 HE  CStoam Wavivation Co. (1854), 10 Exch. 
283: Bealey v. Stuart (1862), 7 H. & N. 753; Whittle v. 
Fraukland (1862), 2 B. & 8. 49; Firth v. Ridley (1864), 
33 Beav. 516. 
Harbouring apprentice.|—See Part XV., Sect. 2, 


sub-sect. 4, post. 


B. With Knowledge of Contract. 
1327. Knowledge at time of breach.|—ADAMS 
& BAFEALDS CASE (1591), 1 Leon. 240; 74 E. R. 


219. 
Annotation :—Consd. Lumley v. Gye (1853), 2 E. & B. 216. 


13828. ——.] — Fosset v. BREER (1672), 3 
Keb. 59; 84 i. R. 693. 

1329. .]—Where a person employed under 
a contract of service for a term leaves his employ- 
ment, & before the expiration of the term is taken 
into the service of another & in breach of that 
contract employed by him with knowledge thereof, 
the new employer is liable to an action at the suit 
of the former.—WILKINS (FRED) & BROTHERS, 
a v. WEAVER, [1915] 2 Ch. 322; 84 L. J. Ch. 
929. 

1330. Presumption as to knowledge.]—ANON. 
(1622), Win. 51; 124 B. R. 43. 

1331. Notice of contract after breach.|—An 
action will lie for continuing to employ the servant 
of another after notice, though the person so con- 
tinuing to employ the servant did not procure 
him to leave his master, or know when he employed 
him that he was the servant of another.— BLAKE 
v. LANYON (1795), 6 Term Rep. 221; 101 H.R. 521. 


Annotations :—Folld. De Francesco v. Barnum (1890), 63 
L. 'T. 514. Refd. Forbes v. Cochrane (1824), 2 B. & C. 
448; Lumley v. Gye es), 2K. & 2B. 216; Allen wv. 
code eee! A.C.1; Long v. Smithson (1918), 88 L. J. 


1332. -|—Pltf. in May, 1889, entered into 
agreements with five girls whereby they agreed 
to perform in the ballet for pltf. during the follow- 
ing pantomime scason at ccrtain salaries. In 
Oct. 1889, B., who had at that time no notice of 
these agreements, engaged the same girls to per- 
form under his directions. Pltf., on discovering 
this engagement, gave notice to LB. of the agree- 
ments of May 1889, but notwithstanding this 
the girls continued to be employed by B. Pltf. 
sued B. for damages for continuing to employ the 
girls after notice of the agreements of May, 1889, 
& the girls for breach of these agreements :— 
Held: an action will be against one who continues 
to employ the servant of another after notice of 
the prior contract of service & in order to main- 
tain such an action it is not necessary that the 
employer & employed should stand in the strict 
relation of master & servant.—DE FRANCESCO v. 
BARNUM (1890), 63 L. T. 514; 6 T. L. R. 486. 


Annotations :-—Folld. Wilkins v. Weaver, [1915] 2 Ch. 32% 
Consd. Long v. Smithson (1918), 88 L. J. K. B. 223 


Where contract avoided.|—See No, 1325, 














ante. 


1327 iii. ——~.]}--A master who takes 
a servant into, or retains him in, his 
employment, after learning that the 
servant is at the time under contract 
to serve another employer, & has 
wrongfull eT that service, may 
be found liable in damages in an action 
at the instance of that other employer. 
—ROSE Founpry & ENGINEER: 
ING Co., LTD. v. LEWIS Je SONS, 
LTp., [1917) 8S. C. 341. T. 


t employer.— 


Part X.—Riauts or MasTEeR AGaArnst ToirD PERSONS. 


SuB-sEcT. 3.—OTHER CASES. 

1883. Foreibly removing from_ service.|— 
HUNGERFORD v. ROBERT (1448), Y. B. 22, Hen. 6, 
p. 30, pl. 49. 

Annotation :—Mentd. Darcy v. Jackson (1621), Palm. 224. 

1384. -]—Where two persons are appointed 
joint testamentary guardians of an infant, under 
Tenures Act, 1660 (c. 24), s. 8, trespass lies by 
one of them against the other, for forcibly re- 
moving the infant from the lawful service of the 
former, against his consent.—GILBERT  v. 
ScHWENCK (1845), 14 M. & W. 488; 14 L. J. Ex. 
317; 9 Jur. 693; 153 BH. KR. 567. 

Ansclation :—Distd. Alton v. Mid. Ky. (1865), 19 C. B. N.S. 


1835. Bribing servant to disclose master’s busi- 
ness secrets.|— Where it was in the course of the 
business of defts., a firm of grain merchants, 
which consisted of two partners, to obtain by 
legitimate means information in regard to con- 
tracts made or tendered for with brewers or with 
buyers of grain by competing firms, & one of the 
partners obtained such information by bribing 
a clerk of pltf. a competitor in business, to break 
his contract of service by dishonestly & impro- 
perly communicating to him knowledge obtained 
in the course of the clerk’s employment :—Held : 
both the partners were responsible in damages to 
pltf. for the action of one of them as aforesaid, 
on the ground that it was within the general scope 
of the authority given to him as a partner to 
conduct the business of the firm.—HAMLYN v. 
Nouston & Co., [1903] 1 K. B. 81; 72L. J. K. B. 
72; 87L. T. 500; 61 W. 1.99; 19'T. L. R. 66; 
47 Sol. Jo. 90, C, A. 

1336. Inducing servant to execute commissions— 
Where contract for exclusive service.]—Jcsps. 
employed: D. as their agent to buy tobacco from 
growers, the total bought not to exceed 300,000 
lbs., & supplied him with forms of contract bear- 
ing their firm name as buyers. I). agreed not to 
act as buying agent for anybody except resps. & 
another firm. Applt., who knew the position as 
between D. & resps., induced him to buy in the 
names of the two firms a total of 1,100,000 Ibs., 
arranging with him to take over the surplus not 
required for them. Out of that total weight D. 
handed 300,000 Ibs. to resps., & tendered the 
balance to applt.; but he repudiated the arrange- 
ment, the market having fallen heavily. Resps. 
having also repudiated liability, one of the vendors, 
with whom D. had contracted upon resp.’s form, 
was held to be entitled to damages from resps. as 
having held out D. as their agent ; resps. claimed 
to recover over from applt.:—Held: resps. were 
80 entitled, applt. having knowingly induced D. 
to commit a breach of his duty to them, whereby 
ee ee ne ee eS 
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they had suffered the damage.—JASPERSON v. 
Dominion Tosacco Co., [1923] A. O. 709; 92 
lL. J.P. C. 190; 129 L. T. 771, P. C. 


SUB-SECT. 4.—REMEDIES OF MASTER. 

1337. Right to damages—Where master in- 
demnified.|—No action lies for seducing a servant 
from his master, who has been paid the stipulated 
penalties for leaving him.—BiIRD v. HNANDALL 
(1762), 3 Burr. 1845; 1 Wm. Bl. 387; 97 HK. lt. 
866. 

Annotations :-—Refd. Godsall ». Boldcro (1807), 9 East, 72; 
Lumley v. Gye (1853), 2 K. & Lb. 216; Allen v. Flood 
(1897), 67 L. J. Q. B. 122. Mentd. Winter v. Trimmer 
(1762), 1 Wm. Bi. 395; Martin v. Kennedy (1800), 2 
Bos. & P. 69; Richardson v. Smith (1808), 1 Camp. 277 ; 
Harrison v. Wright (1811), 13 Kast, 343; Vooght v. 
Winch (1819), 2 B. & Ald. 662; Davis v. Bank of England 
(1824), 2 Bing. 393; Statford v. Clark (1824), 2 Bing. 
377; Doe v. Huddart (1835), 2 Cr. M. & IR. 316; Cooper 
v. Shepherd (1846), 3 C. B. 266; Brunsden v. Humphrey 
(1884), 14 Q. B. D. 141. 


1338. Measure of damages—How ascer- 
tained.]| GUNTER v. AsToR (1819), 4 Mvore, C. P. 
12. 

Annotation :—Refd. Allen v. Flood, [1898] A. C. 1. 

13389. —-— Question for jury.]—LOWEN 
v. HALL, No. 1313, ante. 

1840. Right to injunction—Where damages not 
sufficient remedy.|—BowEN v. UA, No. 1313, 
ante. 

1341. -—— Where defendant gives undertaking.] 
—QOn deft. undertaking not to attempt to induce 
certain persons to break their contracts, the ct. 
refused an injunction to restrain him either from 
persuading persons not to enter into contracts or 
from inducing persons to gu out on strike.— 
Wricut v. HENNESSEY (1891), 11 T. L. R. 14, 


e ve 








NE EY 


Sect. 2.—SEDUCTION. 
SuB-sEcT. 1.—RicutT oF ACTION. 
A. In General, 

1342. When arising—Whether before confine- 
ment.]—JOSEPH v. CORVANDER (1834), unreported. 
cited in 1 ILoscoe’s Hvidence in Civil Actions, 
19th ed, at p. 788. 

1343. Failure in affillation proceedings against 
alleged father—As estoppel in action for seduction.] 
—In affiliation proceedings against deft. he 
appealed to quarter sessions against an order of 
justices adjudging him to be the father of A.’s 
illegitimate child, & the ct. of quarter sessions 
quashed the order on the ground that he was not 
the father. Subsequently an action for damages 





PART X. SECT. 1, SUB-SECT. 4. 


t. Right to damayes.] — EMBERLKY 
NEL NETE (1861), 4 Nfid. L. R. 562.— 


PART X. SECT. 2, SUB-SECT. 1.—A. 


13421. When artsing—W hether before 
enufnement.}—T7 Will. 4, o. 8, restrains 
t 18 of an unmarried female 

rom suing for her seduction until six 
inonths have elapsed from the birth 
i tho child, & it be first seen whether 
ret eather or mother within that time 
a having abandoned her before her 
Seyotion) intend bringing the action. 
3 a v. TopDD (1844), 1 U.C. R. 


= .}~Seduction fol- 
lowed by p ancy entitles the parent, 
7 en before tho birth of the child, & to 
the, exclusion of any other person, to 
i otain an action, although the 

aughter had from tender years been 


1342 fi, —— 





living in the family of a stranger, & 
continued to reside there up to the time 
of bringing the action.—L’EsrkraNcE 
A abc (1849), 7 U. CG. R. 146.— 


1342 iii. ——.}—An action for 
the seduction of pltf.’s daughter, may 
be maintained before the birth of the 
child.—WESTACOTT % POWELL (186-4), 
2K. & A, 525.—CAN. 





scan tena wt ee 
rape. or uction 4) 
recover dam aris from subse- 
quent conneotion, though the evidence 
strongly tend to show that deft. had 
in tho first instance committed a rape 
on the girl.—HAYLE v. HAYLE (1833), 
3 0. S. 295.—CAN. 





i -———.] — An action for 
seduction will not lie, where deft. has 
had connection with the seduced nst 
her will.—VINCENT v. SPRAGUE (1846), 
3 U. CG. R. 283.—CAN. 


c. Form of action.]— Action on tho 
case lies as well as trespass for 
seduction.—_CAVAN v. WELSH (1830), 
Dra. 257.—CAN. 

d. Application of statute— Necessity 
for parent, ardian or master.}-—15 
. HE. I.) only applies to 
women who have a parent, guardian 
or master, who might maintain an 
action at common law.—MOINNIS v. 
McCaLLum (1854), Peters Prince 
Kdward Island Reports, 72.—CAN,. 

6. ——.] teat 55 Vict. C. 43, 8. i 
does not apply to the case of tho 
seduction of an illegitimate fetmnale.— 
ST. GERMAIN 0. CHARETTE (1900), 13 
Man. L. R. 63.—CAN. 

f. Survival of right of action.) — 
WERALEY ©. CRUMMER (1802), 11 C. LP’. 
527.—CAN. 

g. -]I—~In an action for se- 
duction the right of action does not 
survive to the administrator of original 
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sect. 2 


for the seduction of A. was brought by her mother 
Itf. in the action was not 
estopped by the decision of the ct. of quarter 
sessions from alleging that deft. was the father of 
the child.—ANDERSON v. COLLINSON, [1901] 2 
K. B. 107; 70 L. J. K. B. 620; 84 L. T, 465; 
49 W. R. 623; 17 T. L. R. 425; 45 Sol. Jo. 447, 


against deft. :—Held : 


B. Deprivation of Service. 


1344. Basis of action.]|—No action will lie for 
debauching a daughter, though the mother main- 
tain her & her child during her lying in, unless on 
the ground of the loss of service. SATTERTHWAITE 


v. DEWHURST (1785), 4 Doug. K. B. 315; 99 E. R. 
899; sub nom. SATERTHWAITE v. DUEST, 5 East, 
47,n. 

Annotations :—Refd. Carr v. Clarke (1818), 2 Chit. 260; 
Hall v, Hollander (1825), 4 B. & C. 660; Barrett v. Oliver 
(1846), 7 L. T. O. S. 469. 

1845. ——.]—Declaration in case for the seduc- 
tion of pltf.’s daughter, not founded on the loss 
of service, nor distinctly showing that the injury 
complained of was in breach of a contract by 
deft., express or implied, is bad on demurrer.— 
HAkRiIs v. BUTLER (1837), 2 M. & W. 539; Murp. 
& H. 117; 6 L. J. Ex. 133; 1 Jur. 608; 150 
EH. R. 871. 

Annoniion :—Refd. Grinnell v. Wells (1844), 2 Duv. & L. 


aoe ——.]—GRINNEIL v. WELLS, No. 1439, 
post. : 


oe ——~-.]—EAGER v. GRimwoop, No. 1395, 
post, 
1348. —_—.]—HEpe@xs v. Taga, No. 1399, post. 
1349. ——.]—BILLINGTON v, OSBORNE (1895), 


11T. L. R. 560, 

i ~———.]—MANVELL v. Tuomson, No. 1372, 
post, 

What amounts to.]—See Sub-sect. 3, B., post. 

Dates at which service must exist.|-—See Sub- 
sect. 4, post. 


C. Effect of Concurrent Contract of Service. 
1351. General rule.J—Action for seducing a 
daughter per quod servitium amisit, does not lic, 
if she be in the service of another.—PosrLE- 
THWAITE v. PARKES (1766), 3 Burr. 1878; 97 
K. R. 1147. 


Annotations :—Distd. Bennett. v. Allcott (1787 ) 2 Term 
ite: ihe 7 Feld. Woodward v. Walton (1807), 2 Bos. & 


1352. No intention to return.|—An action on the 
case for ‘iebauching & getting with child pitf.’s 
daughter & servant, per quod servitium amisit, 
is nut maintained by evidence that the daughter, 


nn 


pltf., the mother of doceased.——Ba.i. | daughter. 
CAN OD MAN (1860), 10 G PB. 174.— 


h. .4f common law.) — The common 
law governs in Manitoba in shat bal of 


seduction actions, if the relation of 
Honan (1910), 16, W. Le gies 3 | ade 
Sask. L. R. 149-—CAN. a eee OR 


1344 iv. ——.]— HoGaANn v. AIKMAN 
(1870), 30 U. C. R. 14.—CAN. 
}-—-STRAUGHAN 0, SMITH 
8.— CAN. 
1844 vi. ——.}—Where a girl under 
age wer Seduced by her master whilst 
Rervi 


PART X. SECT. 2, SUB-SECT, 1.—B. 


13441. Basis of action. ]}—PoTrTER », 
LINDEN (1867), 6 N. 8, W.8S.C. R. (ZL. 
351.—AUS, pe rate Ee) 


li, ——.}—Pitf., a widow, sued 


1344 i 
deft. for the seduction of A., her 


to h & 
daughter, The seduction took place | h i 
in Oct. 1861, during ‘the lifetime of | a chit Ve oo tis service gave birth to 
er 


pltf.’s husband, of A., the 







On June 15, 1862, the 
father diced, & on Jul 
é was borne by the ‘ 
the action was not maintainable with- 
out proof of actual service.—SMART 


i, ——.}—SMitu v, CROOKER 
ry 84.—CAN. 


1344 v. ——, 
(1890), 19 O. R. 85 


Parents’ home 
her father could not maintain an action 


MASTER AND SERVANT. 
Sect. a Sub-sect. 1, A., B. & C.; sub- 


though under age, was living in another person’s 
family in the capasity of a housekeeper, & had no 
intention at the time of the seduction to return 
to her father’s house, though she afterwards did 
return there while within age in consequence of 
the seduction, & was maintained by her father. 
—DEAN v. PEEL (1804), 5 East, 45; 102 EH. R. 
986; sub nom. ANON., 1 Smith, K. B. 333. 


tions :—Consd. Harris v. Sutlcr (1837), 2 M. & W. 

eee ‘Blaymire v. Haley (1840), 6 M. v W. 55; Grinnell 

v. Wolls (1844), 7 Man. & G. 1033. Refd. Terry v. 
Hutchinson (1868), L. lh. 3 Q. LB. 599. 





1353. Until termination of service.|—An 
action cannot be maintained by a father for the 
seduction of his daughter while she was in the 
domestic service of another person; although it 
be alleged in the declaration that she was there 
with the intention on the part of her father & 
herself that she should return to her father’s 
when she quitted her service, unless she should 
go into another service.—BLAYMIRE v. HALEY 
(1840), 6 M. & W. 55; 9 L. J. Hx. 147; 151 
K. R. 319; sub nom. BLAMIRE v. HALEY, 4 Jur. 
107. 


Annotations :—Refd. Grinnell v. Wells (1844), 2 Dow. & T.. 
aE Whitbourne v. Williams (1901), 70 L. J. K. 3B. 


1854. Father receiving part of daughter’s wages 
—Daughter under age.|—Carr v. CLARKE, No. 
1374, post. 

1355. Contract with intent to seduce.]-—A., 
with intent to seduce the servant & daughter of 
B. hires her as his servant, & by this means obtains 
possession of her person. B. may maintain an 
action against A. for such seduction.—SPEIGHT 
v. OLIVIERA (1819), 2 Stark. 493, N. P. 

Annotations :—Consd. Harris v. Butler (1837), 2 

539; Griffiths v. Teetgen (1854), 15 C. B. 3 

Kvans v, Walton (1867), L. It. 2 C. P. 615. 

1356. Temporary service.|—A. agreed with B. 
to permit his (B.’s) daughter, who was then re- 
siding with him as part of his family, to enter his 
(A.’s) service, to assist in his business during a 
temporary absence of his wife :—Held: B. might 
maintain an action fur her seduction by A. during 
that period.—GRIFFITHS v. 'TEETUEN (1854), 15 
OC. B. 344; 24L. J.C. P. 35; 24 L. T. 0. S. 763 
1 Jur. N.S. 426; 3W.R. 11; 1390 B. R. 456. 

1357. Occasional service at home.|—The fact 
of a daughter, while out at service, occasionally, 
with her mistress’s consent, helping her mother 
in needlework, does not constitute the relationship 
of master & servant between the mother & 
daughter, so as to enable the former to maintain 
an action for the seduction of her daughter.— 
IHOMPSON v. Ross (1859), 5 H. & N. 16; 29 L. J. 
Kx.1; 1 L. T. 43; 5 Jur. N.S. 1133; 8 W. RB. 
44; 157 B. 2. 1082. 

Annotations :——Consd. Evans v. Walton (1867), L. R. 2 


ns 
C. P. 615. Folld. Whitbourno v. Williams, {1901] 2 K. B. 
722. Refd. Allen v. Flood, [1898] A. C. 1. 


M. & W. 
44. Apld. 





for seduction although the girl intended 
to return home at the end of her 
service.—_GLADNEY v. MURPHY (1890°, 
26 L. R. Ir. 651.—IR. 


1344 vii. ——.}—To sustain a seduc- 
tion action the services must be rendered 
to some one entitled to them as master. 
—MURRAY v. FITZGERALD, [1906] 2 
I, lt. 254.—IR. 


16, 1862, a child 
ughter :—Held : 
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1355 i. Contract with intent to seduce. ] 


rendering no 
ards 


1357 i. Occasional service at home.}— 
errr aad a, GLAVEY (1892), 32 L. R. 


:——Held : 
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1358. During temporary visit..—HrEpGEs 
v. TAGG, No. 1899, post. 

1359. —— Weekly leave of absence.]— 
Pltf.’s daughter, who was in the service of deft., 
was permitted to go out once a week for an after- 
noon & evening. On such occasions she went to 
her father’s house & assisted in household duties. 
In an action by pltf. for the seduction of his 
daughter by deft. while she was in the latter’s 
service :—Held: there was no evidence of the 
relation of master & servant between pltf. & his 
daughter to support the action.—WHITBOURNE v, 
Witiams, [1901] 2 K. B. 722; 70 L. J. K. B. 
933; 85 L. T. 271; 17 T. L. R. 707, C. A. 

1860. Part service at home—Employment during 
the day.]|—In an action for debauching & carnally 
knowing the daughter & servant of pltf., whereby 
he was deprived of her services, pltf. gave in evi- 
dence that the daughter lived with him as a 
member of his family, & was always at home at 
his house doing the work of the house, assisting 
in his domestic affairs, & attending on his wife 
who was in ill health, from shortly after six o’clock 
in the evening of one day until seven o’clock in 
the morning of the next day, & that she slept in 
his house; that during the same time she in the 
service of deft., hired as a labourer in husbandry 
to do outdoor work on his farm, at the wages of 
5s. per week, during the usual hours of labour 
for such persons, that is to say, from seven in the 
morning until six o’clock in the evening during 
the months of Apr., May, June, July, Aug. & Sept. 
& from eight o’clock in the morning to dusk during 
the other months of the year :—Held: there was, 
in point of law, sufficient evidence to warrant the 
jury in finding that the daughter was the servant 
of pltf.—Rist v. Faux (1863), 4 B. & S. 409; 
2 New Rep. 373; 32 L. J. Q. B. 386; 8 L. T. 
737; 10 Jur. N. S. 202; 11 W. RR. 918; 122 
Ii. R. 518, Mx. Ch. 

Annotation oe aa Whitbourne v. Williams (1901), 70 


L. J. K. B. 9 
.|—Pltf.’s daughter lived in her 











1361. 
father’s house, but worked during the day at 
deft.’s mill, receiving wages. She did washing 
& other domestic duties for her father :-—Held : 
sufficient evidence of service to entitle the father 
to maintain an action for the seduction of his 


daughter.—OG@DEN v. LANCASHIRE (1866), 15 
W. RR. 158. 
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1362. Not person seduced.|—NorTON v. JASON 
(1653). Sty. 398; 82 HE. R. 809. 
Annotations :—Mentd. Hunt v. Wotton (1679), T. Raym. 

259; Kager v. Grimwood (1847), 1 Exch. 61. 

1363. -]|— WELLOCK v. CONSTANTINE (1863), 
2H. & C.146; 82 L. J. Ex. 285; 7 L. T. 751; 
9 Jur. N. 8. 232; 159 B. R. 61. 


Annotations -—Mentd. Wells v. Abraham (1872), L. R. 7 
Q. B. 554; Osborn v. Gillett (1873), 42 lL. J. Ex. 53; 
He Shepherd, Ex Pp: Ball Sate 10 Ch. D. 667; Midland 
Insce. v. Smith (1881), 6 Q. B. D. 561; Re Guerrier, Ez p. 
Leslie (1682), 30 W. R. 344; Appleby v. Franklin (1885), 
65 L. J. Q. B. 129; Admiralty Comrs. v. S.S. Amerika, 

[1917] A. C. 38. 


1864. Not person conniving at seduction.]—A 
father who has permitted a married man to visit 
his daughter as a suitor, cannot maintain an action 
against him for seducing her.—REDDIE v. SCOOLT 
(1794), Peake, 316, N. P. 

1365. Parent.|—Norron v. JASON (1653), Sty. 
398; 82 H. R. 809. 

Annotations :—Refd. Eager v. Grimwood (1847), 1 Exch. 
61. Mentd. Hunt v. Wotton (1679), T. Naym. 259. 
1366. Seduction of married woman.|— 

A father may maintain an action of trespass for 
the seduction of his daughter & servant, whom he 
maintains in consideration of her services, though 
she be a married woman ; for though the relation 
of master & servant subsisting between them, may 
not be binding as against her husband, it is bind- 
ing as against a stranger & a wrongdoer. 

Where a married woman enters into a contract 
of hiring & service apart from her husband, she 
nevertheless continucs subject to his control, & 
the contract may be defcasible by him, by his, 
at any moment, choosing to renew the exercise 
of his marital rights. ‘That may be the case 
quoad the husband ; but it by no means follows 
that the rule would extend to third persons, 
especially wrongdoers, & that they should be 
allowed to say that such a contract is void. Wages 
do not necessarily consist in money payments; 
& as she and her children were maintained by her 
father, she did receive such a compensation for 
her services as may be fairly considered as wages 
(LORD TENTERDEN, C.J.).—HARPER v. LUFFKIN 
(1827), 7 B. & C, 387; 1 Man. & Ry. K. LB. 166; 
6L.J.0.8. K. B. 23; 108 E.R. 767. 

1367. By adoption.]|—Damages wlira the 
mere loss of service having bcen given against 
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1865 i. Parent.}—-The father of an 
illegitimate daughter can not bring 
an action for her seduction, merely 
on the footing of being her father.— 
BiaGs v. BURNHAM (1844), 1 U. C. R. 
106.—CAN, 


1366 ii. .J— The mother of an 
illogitimate daughter can maintain an 
action for ber seduction only on the 
principles of the common law.— 
MUCKLEROY v. BURNHAM (1845), 1 
U. C. R. 351.—CAN. 

1365 iii. -+-A “ widow ” is not 
an unmarried female,” within 7 Will. 4, 
c. 8, & her father cannot sue for her 
reduction when she was not living in 
his rervice, but in that of her seducer.— 
oo v. LONG (1858), 7 C. P. 363.— 


1865 iv. ——.}—Action by pltf., the 
father, against deft. for the seduction 
of his daughter, a widow, living with 
deft. & in his servicoe:—Held: as the 
daughter was not an unmarried woman 
the action wasnot maintainable under 
7 Will. 4, c. 8.\—ANDERSON v. RANNIE 
Pee 12 C. P, 536.—CAN.' 

5v. ——.}—A widow having an 
unmarried daughter married pitt., 
took the daughter to her new bome. 
While living there & performing acts 








of service the daughter was seduced :— 
Held: the stop-father might maintain 


an action as at common law.— 
McInTosH v. TymurRsT (1865), 24 
U. C. ° 443.—CAN. 


1365 vi. ——-.]—The mother of an 
ane: tbe het daughter cannot, under the 
uction Act, maintain an action for 
the seduction of such daughter while 
she was living with deft.—HIcKS v. 
Ross (1865), 25 U. C. R. 50.—CAN. 


1365 vii. .}—The parent may sue 
for the seduction of his daughter, 
though he was resident abroad at the 
birth of the child, & a cause of action 
at common law has vested in a master, 
whom she served.—CROMIE v. SKENE 
(1869), 19 Cc. P. 328.—CAN. 


1365 viii. - --WATERS v. POWERS 
(1869), 29 U. C. R. 336.—CAN. 


1365 ix. ———.}--JamMrs v. HAWKINS 
(1875), 25 C. P. 346.—CAN. 








1365 x. ——-.]—TWEEDLIE v. BOGIE 
(1877), 27 C. P. 561.—CAN. 
1365 xi. ——. }}—Where an unmarried 


woman is seduced & pregnancy 
follows, or sickness which weakens or 
renders her less able to work or 
serve, the father’s cause of action is 
complete, & cannot be divested by the 
subsequent marriage of his daughter 


bofore the birth of a child.—Kvans v. 
Watt (1883), 2 O. I. 166.—OCAN. 

13865 xii. --—-In an action for 
seduction brought by the mother & 
stepfather of the daughter, it appeared 
that at the time of the seduction the 
daughter was not living at home with 
pitfs., but was out at service :—ZHeld : 
pltfs. had the right to maintain the 
action.—-MEYER v. BELL (1887), 13 
O. R. 35.—CAN. 

1365 xiit. ——. n demurrer to a 
statement of cla in an action of 
seduction :—Held : the mother of the 
girl seduced, suing as her mistress, had 
@ sufficicnt common law right to bring 
the action.—GOuLD v. ERSKINE (1890), 
20 O. R. 347.—CAN. 

o. SKENE 


1865 xiv. ———.}—STONER 
ae), 440. L. R. 609; 15 0. W.N. 
12.—CAN. 





uses 3 LR pe oe - Ey 
2 I. R. 407.—IR. eee 

1365 xvi. ——.}—A mother cannot ane 
for seduction where the father is living 
with her, even though he be “ bed- 
ridden & doting,” & though the mother 
does all tho father’s business, as well 
as her household duties.—THOMPSON 
eee (1920), 541. L. T. 184.— 
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deft. for debauching & getting with child the 
adopted daughter & servant of pltf., by which he 
lost her service, the ct. refused to set aside the 
inquisition.—InWINn v. DEARMAN (1809), 11 East, 
23; 103 E.R. 012. 


Annotations :—Retd. Thompson v. Ross (1859), 
1; Terry v. Hutchinson (1868), L. Rk. 3 Q. B. 


1368. Wife of master./—PETERS v. 
JONES, No. 1377, post. 

1369. Master—Not related.|—(1) A master may 
maintain an action for debauching his servant, 
though he is no ways related to her in blood. 

(2) In an action for debauching a servant per 
quod, etc., it is not necessary to prove that she was 
employed as a menial servant.—FOoOREs v. WILSON 
(1791), Peake, 77, N. P. 

Annotations :—As to (2) Refd. Carr v. Clarke (1818), 2 Chit. 


260; Hall v., Hollander (1825), 7 Dow. & Ity. K. B. 133. 
Generally, Mentd. Lumley v. Gye (1853), 2 KL. & B. 216. 


1370. —— Or in loco parentis.) — 
McKENZIE v. LARDINGE, No. 1417, post. 

1371. —-— Right of assignees in bankruptcy.|— 
The right of action for the seduction of a servant 
does not pass to the master’s assignees on his 
bkpcy.—_Howarp v. CROWTHER (1841), 8 M. & 
W. 601; 10 L. J. Ex. 355; 5 Jur. 914; 151 
ii. R. 1179. 

Annotation :-—Mentd. Beckham v. Drake (1849), 2 H. L. 

Cas. 579. 


1872. Uncle.J—(1) In trespass for +educing 
pltf.’s niece & servant, per quod servitium amisit 
evidence that the party seduced, being about 
sixteen years of age, occasionally assisted in the 
household work, no servant being kept in the 
family, is sufficient to constitute the relation of 
master & servant between the uncle & niece; & 
such relation is not destroyed by the circumstance 
of the niece's being entitled, on her coming of age, 
to a sum of nearly £500, of which the interest is 
applied in the mean time for her benetit. 

(2) Proof in such case, that the nicce, after her 
seduction & abandonment by deft., returned to 
her uncle’s house, where she continued some time 
in a state of great agitation, & received medical 
attendance, & was obliged to be watched, lest 
she should do herself some injury, is sufficient 
to raise the presumption of that loss of service 
by the uncle, which is necessary to maintain the 
woe v. THOMSON (1826), 2 C. & P, 


29 L. Ji Ix. 
59. 














SuB-SECcT. 3.—Wuat Must BE PRovep, 
A. Service. 
(a) In General. 
1373. Relation of master & servant must exist.]— 
DEAN v. PEEL, No. 1352, ante. 
1374, -|—In order to maintain an action 
for seduction, the daughter must be the father’s 











MASTER AND SERVANT. 


servant; & though he receives part of her wages, 
& she is under age, yet, if she is not his servant, 
he cannot maintain the action.—CaRrRr v. CLARKE 


it. 260. 
Sibert ted pier ep Harris v. Butler (1837), Murp. & H. 
117. 


1375. ——.]—To a declaration complaining 
that deft. debauched J., being daughter & servant 
of pltf. & alleging damage by loss of service, deft. 

leaded that J. was not the servant of pitf. :— 

Held : a good plea.—TORRENCE v. GIBBINS (1843), 

5 Q. B. 297; Dav. & Mer. 226; 13 L. J. Q. B. 

36; 2L. T. O. S. 147; 7 Jur. 1158; 114 E. R. 

1261. 

Annotation :—Refd. Salter v. Walker (1869), 21 L. T. 360. 
1376. ——.]—MANLEY v. FIELD, No. 1389, post. 
1377. .|—The principle on which an action 

for seduction is maintainable is not that there 

must be the relationship, or any quasi-relationship, 
of parent & child. The necessary & sufficient 
relation is that of master & servant. 

An action was brought to recover damages for 
the seduction of a girl aged twenty-two, the 
adopted daughter of pltf., a married woman. 
Pitf. lived with her husband. The girl lived in 
the house with pltf. & her husband, & without any 
specific contract of service cither with pltf. or her 
husband performed there the ordinary domestic 
services of the household. She was given by 
pltf. about 5s. a week for pocket money. Her 
clothes also were provided for her. The clothes 
& pocket money were provided out of the hus- 
band’s money. At the trial evidence of the facts 
stated above was given, & that deft. had seduced 
the girl. Pltf. had no separate estate :—Held: 
the action would not lie at the suit of pltf. The 
legal relationship of father & child did not by 
itself justify the maintenance of the action, which 
could be justified only by the legal fiction to which 
that relationship gave rise, namely, that a child 
living with the parent was a servant; & while 
the wife was living with her husband any ordinary 
domestic servant employed in the house was the 
servant of the husband & not of his wife.—-PETERS 
v. JONES, (1914)2 K.B. 781; 88 L.5.K. B. 1115; 
110 L. T. 937; 30 T. L. R. 421. 

1378. —-— Need not be mental servant.|— 
FOoRES v. WILSON, No. 1369, ante. 








(6) Presumption of Service. 

1379. Daughter—Under twenty-one years of age 
—Not living at home.|—JOHNSON v. McADAM 
(1789), cited 5 Kast, 47; 1 Smith, K. B. 333; 102 
K. QR. 987, N. P. 

Annotation :-—Distd. Doan v. Peel (1804), 5 Kast, 45. 

1380. |—BoorTH v, CHARLTON 
(1789), cited 5 Hast, 47; 102 E. R. 987, N.P. . 
Annotation :—Distd. Dean v. Peel (1804), 5 East, 45. 

1381. Over twenty-one years of age—Acts 
of service proved.]—A father may bring an action 
of trespass for breaking, etc., his house, & debauch- 
ing his daughter, per quod servilium amisit, though. 




















1372 i. Unele.)— ABERNETHY vv. | SIMPBON ». Reap — — ; 
aaa (1876), 26 C. 1. 516.— | GAN. (2958); 4 All 62. Ei ee rp al eo Pea 
i (1894), 24 O. R. 407.—CAN. 
18721. ——. }—McKerstrv, MCLEAN 1878 il. »}~Where an action for wes : 
(1884), 6 O. R. 428.—CAN. seduction is brought by the brother of ROSCER A R. te v. MAGUIRE, 


the girl, not by the 
c. 8, does not apply, 


PART X. SECT. 2, SUB-SECT. 3.— 
A. (a). 


1373 1. Relation of master & servant 
musl Bia action cannot be 
maintained by a father for the seduction 
of his daughter while sho is hired by the 
month in the service of another person, 
though the father recelved her wages 
& was obliged to maintain her in 
consequence of her pregnancy.-— 


must be given 
(1859), 18 sn 


CKay v. BURLEY 
C. R. 251.—CAN, 


1873 iti, ——,}—In 
the death of the father, by the mother 
for the seduction of her daughter in 
the lifetime of the father, who was an 
peter supported by 

Yr, nO evidence of the actual 
relationship of mistress & servant ake 


arents, 7 WIL 4, 
proof of service 


PART X. SECT. 2, SUB-SECT. 3.— 
A. (b). 


18791. Daughter—Under twenty-one 
fg Chg de ar a rr age—Not living at home,}— 
Sas v. Fox, [1914] 2 I. KR. 276.— 

k. ——— Over twenty-one years of age 
—EHvidence of animus revertendi. 
Where pltf.’s daughter was residing 


the mother & 
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the daughter be above twenty-one years of age, 
where acts of service are proved, though there be 
no contract for service.—BENNETT v. ALLCOTT 
(1787), 2 Term Rep. 166; 100 E. R. 90. 
Annotations :—Distd. Thompson v. Ross (1859) 
Kx.1. Refd. Dean v. Peel (1804), 5 East, 45; 
v. Walton heat Bos. & P. N. R. 47 
Bond (1814), 2 M. & S. 436; Parker v. Bailey seat 
4 Dow. & Ry. K. B. 215; Stammers v. Yearsley (1833), 
10 Bing. 35; Grinnell ». Wells (1844), 2 Dow. & L. 610; 
Newton ». Holford (1845), 4 L. T. O. 8. 358; Allen ». 
Flood, [1898] A. C. 1. 
1382. —— Living at home.|]—BoorTi v. 
CHARLTON (1789), cited 5 East, 47; 102 EB. R. 987. 
Annotation :-—Refd. Dean v. Peel (1804), 5 Kast, 45. 


1888. ——— Not sleeping at father’s house—Acts 
of service performed.|—IJf the daughter of a person 
performs all the duties of a servant, & all domestic 
office in her father’s house, though she does not 
actually sleep in the house, is scduced, the father 
may support an action per quod servitium amisit. 
—MANN v. BARRETT (1806), 6 Hsp. 32, N. P. 

1384. -]—(1) It is not absolutely 
essential to prove actual service by the daughter ; 
it is sufficient if she was under the control of her 
father. 

A. occupied two farms seven miles distant from 
each other. <A. resided at one, & his son & 
daughter at the other. The daughter acted as 
mistress of the house at the latter, & had the 
poultry for her own benefit:—Held: she was 
sufficiently the servant of A. for him to maintain 
an action for her seduction. 

(2) If a young girl goes to live with a family, 
they maintaining her, & she being neither a ser- 
vant nor a temporary Visitor, no action for seducing 
her would lie. 

(3) In a case of seduction, deft. may show that 
the daughter is not servant of the father under the 
general issue, without pleading specially.— HoLLo- 
WAY v. ABELL (1836), 7 C. & P. 528. - 

1385. Married woman.} — IIARPER  v. 
LUFFKIN, No. 1366, ante. 

1386. Right of father to services—Necessity 
for actual service..—In an action by a father for 
seduction, it is not necessary to show any acts of 
service done by the daughter: it is enough that 
she lived in the father’s family under such cir- 
cumstances that he had a right to her services. 
oo v. VENN (1829), Mood. & M. 323, 
Annotations :—Consd. Barrett v. Oliver (1846), 7 L. T. O. S. 

469; Terry v. Hutchinson (1868), L. TI. 3 Q. B. 599. 

Refd. Harris v. Butler (1837), Murph. & H. 117; Bla 


v. Haley (1840), 6 M. & W. 55; 
(1843), 5 Q. B. 297. 


1387. 
No. 1384, ante. 

1388, What service sufficient—Slight ser- 
vices.j|—Wherc the relation of parent & child sub- 
sists, very little [service] will suffice (LoRD DEn- 
MAN, C.J.).-BARRETT v. OLIVER (1846), 7 L. 1. 
O. S. 469. 

1389. ——— Supporting mother & family—Father 
living elsewhere.|—In order to support an action 
by a father for the seduction of his daughter, it 
18 necessary that the relationship of master & 
Servant should subsist between them at the time 
of the seduction; & the fact that the daughter 
renders services, in the sense of conferring benefits 


29 L. J. 
Woodward 
6; Ditcham v. 




















Torrence v. Gibbins 





—— ——,] 





HOLLOWAY v. ARELL, 





With deft., & performing services for 
him, but not under any contract of 
bur re. at the time of his seduction, 
is here was evidence of an animus 
thin, endt to her father’s house at the 
a He she afterwards delivered there: 
uphel “pe. verict for pee De ULatey 

© . v. LEY s 
4V.L. R. (L.) 3.—AUS, 


vice—Iliness or 


PART X. SECT. 2, SUB-SECT 3.—B. 


l. What amounts to loss of 
hysical disturbance. }— 
While mere illicit intercourse affords 
no gTound of action, proof of illness or 
physical disturbance sufficient to have 
caused loss of servico to the p ; 
if the girl had been living with the 
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upon the father, is not, of itself, sufficient to 
constitute such relationship. 

Where the daughter rented a house, & carried 
on the business of a milliner at the time of her 
seduction :—Held: the circumstance of her 
mother & the younger branches of her family 
residing with her, & receiving part of their support 
from the proceeds of her business, the father 
lodging elsewhere, did not constitute such ‘‘ ser- 
vices’ as to entitle the father to maintain the 
action.—MANLEY v. FIELD (1859), 7 C. B. N. S. 
96; 29L. J.C. P. 79; 141 BE. R. 751 3 sub nom. 
MANLEY v. HEELD, 6 Jur. N.S. 300. 

1390. Revival of service—On dismissal from 
other employment—Where intention to return.|— 
(1) Pltf.’s daughter, being under age, left his 
house & went into service. After nearly a month 
the master dismissed her at a day’s notice, & the 
next day, on her way home to her father’s house, 
deft. seduced her :—-Held: as soon as the real 
service was put an end to by the master, whether 
rightfully or wrongfully, the girl intending to re- 
turn home, the right of the father to her services 
revived, & there was therefore sufficient evidence 
of service to maintain an action for the seduction. 

(2) In estimating the damages the jury may 
take into account the cxpense of maintaining a 
bastard child & the dishonour done 1o pltf. & his 
daughter.— TERRY v. HUTCHINSON (1868), L. R. 
3 Q. B. 599; 9B. & S. 487; 37 L. J. Q. B. 257; 
18 L. TV. 521; 32 J. P. 7123; 16 W. R. 932. 
anetanon :—Distd. Hedges v. Tagg (1872), L. R. 7 Exch. 





1391. Niece—Under twenty-one years of age— 
Where acts of service performed—Niece having 
rales means.|— MANVELL v. THOMSON, No. 1372, 
ante. 

1392. Young girl living with family—Not as 
servant or temporary visitor.|—HOLLOWAY v. 
ABELL, No. 1884, anle. 

Compare Part X., Sect. 3, sub-sect. 2, B. (0), 
post. 


B. Loss of Service. 


Loss of service as basis of action.]—-See Sect. 2, 
sub-sect. 1, B., ante. 

1398. What amounts to loss of service—Servant 
in state of great agitation—Prevention of self- 
inflicted injury.]|—MANVELL v. THOMSON, No. 1372, 
ante. 

1394. ———_ Illness following abandonment by 
seducer.|—-Qu.: where a woman is seduced, & 
abandoned by the seduccr, & in consequence of 
being abandoned becomes ill, whereby her services 
are lost to her parents, whether such loss of ser- 
vice will sustain an action by the parent for the 
seduction.— Boy1iE@ v. BRANDON (1845), 13 M. & 
W. 738; 14 L. J. Ex. 344; 4 L. T. O. S. 375; 
155 BE. R. 310; subsequent proceedings (1846), 7 
L. T. O. S. 116. 

Annotation :—Mentd. Victorian Railways Comrs. v. Coultas 

(1888), 13 App. Cas. 222. 

1895. Child not child of seducer.|—An 
action for seduction cannot be maintained without 
some proof of loss of service thereby ; therefore, 
where it appeared that deft. had debauched 
pltf.’s daughter & that she was delivered of a 
child, but the jury found that the child was not 











arent, is all that is necessary.— 
HARRISON v. PRENTICE (1897), 24 A. R. 
677.——CAN. 


m. ——.]-—— Pitf.’s daughter, aged 
24, was seduced in the house & service 
of pltf., & the day after left this country 
pursuant to prior arrangements, for 
America, but, while in service there, 


8€7* 


arent 
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Sect, 2.—Seduction: Sub-sect. 0, B.; sub-sect. 7.] 


B. For Defendant. 


1428. What evidence is admissible—Other acts 
of misconduct.]—In an action for seduction of 
pltf.’s daughter, deft. may examine witnesses to 
prove particular acts of sexual intercourse between 

Itf..s daughter & those witnesses, who may each 
be asked as to the fact, & the time & place of its 
occurrence; but if the jury are of opinion that 
deft. had such intercourse with pltf.’s daughter 
as caused him to be the father of the child, pltf. 
is entitled to the verdict; & the evidence of her 
unchastity with others is only to be considered 
in mitigation of daumages.—VERRY v. WATKINS 
(1836), 7 C. & DP. 308. 

1429. ——— Right to cross-examine daughter 
as to.|-—Dopp v. Nornris, No, 1422, ante. 














1430. —-—— ——-,J]—ANDREWS v. ASKEY, 
No. 1402. ante. 
1481. —— Where daughter not cross- 


examined as to.|--ANDREWs v. ASKEY, No. 
1402, ante. 

1482. -|—In an action for the 
seduction of pltf.’s daughter, the daughter was 
called, & asked on cruss-cxamination if she knew 
B., which she denicd. In defence it was sought to 
contradict her, by proving that she had stated 
that 13. was the father of her illegitimate child, 
& that he had deserted her :—Held: the evidence 
Was inadmissible as a contradiction, the witness 
not having becn cross-examined as to these 
statements; semble: the evidence might have 
been given to prove her louse characte, .—Car- 
PENTER v. WALL (1840), 1] Ad. & El. 80833 3 
Per. & Dav. 457; 91. J. Q. B. 2173 4 Jur. 964; 
113 H.R. OL. 

Annotation :-—Refd. A.-G. v. Hitchcock (1817), 1 Exch. 91. 





ee 





1433. ——— -—— To prove loose character of 
daughter.|—-CARPENTER v. WALL, No. 14382, anle. 
1434. —— Evidence as to paternity—Negative 


or positive.|—Where, in an action for seduction, 
deft. in his defence admitted that he had had 
carnal knowledge of pitf.’s daughter at certain 
dates, but he denied that he was the father of a 
child born on Dec. 6, 1906, pitf. was not allowed 
to interrogate deft. that, if he alleged that carnal 
knowledge had been had of pltf.’s daughter by 
any male person or persons other than himself. 
he was to give the name & address of cach of such 
persons respectively. — . 

The evidence which deft. will adduce at the 
trial may be either (a) evidence to show negatively 
that he is not the father, or (0) evidence to show 
affirmatively that some one else is. It may be 











MastTeR AND SERVANT. 


either (a) evidence to show that pltf.’s facts are 
not right, or (b) evidence of independent facts 
which, if true, render pltf.’s facts impossible. 
Each of these is simply deft.’s evidence, & pltf. 
is not entitled to interrogate him about them 
(BucKLEY, L. J.).—IIOOTON ¥, DALBY, [1907] 2 
K. B. 18; 76 I. J. K. B. 652; 96 L. T. 537, 
C 


JA 
Annotation -~-Refd. The Shropshire (1922), 127 L. 'T. 487. 


SUB-SECT. 7.-—-PRACTICE. 

1435. Grant of new trial—Evidence of bad 
character contradicted by affidavit.|—-In an action 
for seducing pltf.’s daughter, three persons swore 
that they had had criminal connection with her, 
& the jury found a verdict for pltf. for ls. only, 
the ct. refused to grant a new trial, although the 
testimony of those persons was contradicted by 
affidavit.—SIMPsoNn v. DICKENS (1827), 5 L. J. 
0.8. C. P. 109. 

1436. Only in interests of Justice.]---‘'he 
ct. will be especially careful not to grant new trials 
in actions of seduction & cases of that description, 
unless almost compelled & the interests of justice 
pote it.—WALKER v. ENTWISLE (1860), 1 L. T. 
553. 

1437. —— Verdict against evidence.] —W oorreNn 
v. SNAPE (1860), 2 L. T. 468. 

On ground of excessive damage.|---Sec 
Nos. 14109-1424, ante. 

1438. Form of action—Trespass or action on 
case.|—An action for seducing the daughter & 
servant of pltf. may be brought either in trespass 
for the direct injury per quod servitiion amisil 
or in case for the consequential damage.— 
CHAMBERLAIN v. ILAZLEWooD (1839), 5 M. & W. 
5153; 7 Dowl. 816; YL. J. Mx. 87; 3 Jur. 1079; 
151] H.R. 278, 

Annotation :-—Refd. Mager v. Grimwood (1847), 1 Exch. 61. 

1439. What must be pleaded—Loss of service. |— 
Jn an action for seducing pltf.’s daughter, the omis- 
sion of the allegation per quod servitinm amisil 
is not cured by stating that pltf.’s daughter is 
a& poor person maintaining herself by her own 
labour, & not sufficient to maintain herself other- 
wise; & that deft. debauched her, & that she was 
delivered of a child, stating further, as the griev- 
ance of the charge, that pltf., being her father, 
was forced & obliged to expend certain sums of 
money in the maintenance of his daughter. 

The foundation of an action by a father to 
recover damages against the wrong doer for the 
seduction of his daughter has bcen uniformly 








PART X. SECT 2, SUB-SECT. 6.—B. 


1428 i. IWhat evidence is adimiasible— 
Other acts of misconduct.J—-Where the 
female seduced has denied on her 
examination that sho had intercource 
with others besides deft., deft. can only 
show in answer that to the knowledge 
of his witnesses thut statement was not 
true; he cannot bo permitted to ask 
thom whether they themselves had 
connection with her—McMaAHon  v. 
SKINNER (1845), 2 U. GC. Re. 272.— 
CAN. 

1428 ii. —— ———-.}—Hurrv. Davin- 
BON (1873), 33 U. C. R. 550.—CAN. 

1428 iii. ——~--. In an action for 
seduction witnesses called for the 
defence testified to having had con- 
nection with the girl. The jury wero 
told that these witnesses had a right 
to refuse to unswer such questions: 
eld: a muisdirection.—MoCRKARY 
v. on (1876), 39 DU. C. R. 316. 





PART X. SECT. 2, SUB-SECT. 7. 


b. Grant of new triul— Connivance 
& negligence of purent.}—Where in an 
action for seduction of pltfs.’ daughter 
evidence had been given of connivance 
on the mother’s part, & great negli- 
geuce on the father’s part, & the jury 
found a verdict for pltf. with £200 
damuges, the ct. d a new trial. 
—-BEADSTEAD v. WYLIE (1823), Tay. 
60.—CAN. 

c, ———- ——.]— Gross neglect on 
the part of the parents is held to be 
a good ground for a new trial for 
seduction.—-HoaLE . 


Ham (1825), 
Tay. 248.—CAN. 

d. Other acts of misconduct.) 
—The ct. refused a now trial where 
the jury had found for deft. on evi- 
denco clearly impeaching the charactcr 
of the seduced, although affidavits 
were produced that pltf. could rebut 
such evidence, & would have been 
prepared to do so at the former trial 





had ho had notjicc.—MONK v. CASSEL- 
MAN (1835), 4 O. S. 336.—CAN. 


e. On payment of costs.) -~ 
ean v. Reip (1853), 2 CG. P. 342.—- 





f. ——.] SNURE ». GILCHRIST 
(1863), 23 U. UC. h. 81.—CAN. 


gE. ---UbyY v. STEWART (1885), 
10 Q. It. 591.—CAN. a 


1439 i. What must be pleaded—Lovss 
of service.|—A declaration for seduction 
not containing an averment of loss b 
pltfs. of the services of the seduced, 
nor that the seducod was the servant 
of pltfs., is bad.—Lakxe v. BEMISS 
(1855), 4 C. P. 430.—CAN. 


1439 ii. ——— -J—A_ declaration 
by a woman that deft. reduced her 
daughter & sorvant, whereby she lost 
her services :—Held: govud, either at 
common law or under the statute, 
without alleging the father’s death.— 








PART A.—HKIGHTS OF MASTER AGAINST 'I'HIRD PERSONS. 


based, from the earliest times hitherto, not upon 
the seduction itself, nor upon the wrongful act of 
deft., but on the loss of service of the daughter, 
in which service he is supposed to have a legal 
right & interest. It has always been held that 
the loss of service must be alleged in the declara- 
tion & loss of service must be proved at the trial, 
or pitf. must fail. It is the invasion of the legal 
right of the master to the services of the servant 
that gives him a right of action for the beating of 
the servant, & it is the invasion of the same legal 
right, & no other, that gives the father a right of 
action against the seducer of his daughter; so 
that the original act is not the cause of the action ; 
but the consequence upon it, namely, the loss of 
the service, is the cause of the action (‘TINDAL, C.J.). 
—GRINNELL v. WELLS (1844), 7 Man. & G. 1033; 
2 Dow. & L. 610; 8 Scott, N. R. 741; 14 L. J. 
GP.193; 4 LT. 0. 8.173; 8 Jur. 1101; 135 
li. It. 419. 
Annotations :—Folld. Eager v. Grimwood (1847), 1 Exch. 
61. Consd. Whitbourne v. Williams, [1901] 2 K. B. 722. 


Refd. Barrett v. Oliver (1846), 7L. T. 0. S. 469 ; Admiralty 
Comrs. v. S.S. Amerika, [1917] A. C. 38. 


1440. Denial of relationship of master & 
servant.|—SALTER v. WALKER, No. 1426, ante. 

1441. Interrogatories —- Pecuniary means of 
defendant.|—In an action for the seduction of 
pitf.’s daughter, interrogatorics as to deft.’s 
pecuniary means cannot be administered to deft. ; 
but interrogatories as to whether deft. had had 
sexual intercourse with the daughter, & had stated 
that he believed that she had not had such inter- 
course with any other man, are allowable.— 
Hopso.Li v. TAYLOR (1873), L. RK. 9 Q. B. 79; 
480. J.Q.B.143 201. T. 584; 22 W. 2. 89. 

1442. ——— Paternity denied—Name of alleged 
father.|-—Hooron v. DALBY, No. 1434, ante. 

1443. As to admissions of defendants.|— 
Hopbso.u v. TAYLOR, No. 1441, ante. 

Right of plaintiff to administer interrogatories.|— 
SOS oma tas Vol. XVIII, p. 220, Nos. 1685- 
1687. 

1444. Right of defendant to particulars—As to 
times & places of intercourse— Denial of seduction 
on oath.|—Vltf., in an action for the seduction of 














179 


his daughter by deft. & consequent loss of her 
services, alleged that deft., when engaging his 
daughter as servant, had entered into a contract 
to treat his daughter in a proper & becoming 
manner; but that deft. had committed a breach 
of that contract by behaving to his daughter in an 
Improper manner, namely, by seducing her whilst 
in his service, whereby she had become pregnant, 
& that in consequence of her pregnancy pltf. had 
Jost her services. Deft. did not deny the seduction 
on oath, but sought. to obtain particulars of the 
times & places at which the alleged connection 
between himself & pltf.’s daughter had taken 
place :---Held: under the circumstances deft., 
without denying the seduction on oath, was not 
entiticd to an order for such particulars.—THoM- 
SON v. BIRKLEY (1852), 47 L. T. 700; 31 W. KR. 
230, D.C. 
Annotations ;—Consd. Suchs ¢. Speilman (1887), 37 Ch. D. 
295. N.F. Kelly v. Briggs (1888), 4 T. L. 1. 556. Folld. 
Kuight v. Kngle (1889), GI L. I. 780. Refd. Briton 


Medical & General Life Assoen., Lid. vt. Britannia Fire 
Assoen. & Whinney (1588), 59 L. T. 8838. 


1445. —---- oJ|—KELLY tv. 
(1888), 4 T. TL. 2. 556, D.C, 

Annotation :— N.F. Wuight rv. Engle (1889), 61 L. T. 780. 

1446. -|—In an action for seduc- 
tion particulars of the time & place of the alleged 
seduction will not be ordered on the application 
of deft. before delivering his defence, unless the 
application is accompanied by an affidavit stating 
his intention to deny the seduction.— KNIGHT 
v. EXGLy (1889), 61 L. T. 780, D.C. 

1447. Before delivery of defence. |— 
KNiacur v. MNGLE, No. 1446, ante. 

1448. Right to have claim struck out—On 
ground of failure to prosecute felony—Admin- 
istering drugs to procure abortion.|-—In an action 
for the seduction of pltf.’s daughter a paragraph 
of the statement of claim alleged that deft. ad- 
ministered noxious drugs to the daughter for the 
purpose of procuring abortion :— Held: the para- 
graph could not. be struck out as disclosing a felony 
for which deft. ought to have heen prosecuted, 
inasmuch as pltf. was not the person upon whom 
the felonious act was committed, & had no duty 


Bricas 
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1439 iii. ——- ——.]—Declaration by 
husband & wife, for seducing the 
daughtcr of the wife, by a former mur- 
riage, alleging her to be the servant 
of pitfs., whereby pltfs. lost her ser- 
vices :—Held: bad, tor if the cause of 
action accrucd before the intermarriage 
of pitfs. the gir] was not then the ser- 
vant of the husband, & if after she was 
his servant alone, sv that in cither cuse 
Rkhe could not be pltfs.’ servant, as 
alleged.—_GREEN v. Wrigur (1865), 
24 U. C. R. 245.—CAN, 

1439 iv. -+—HOGAN v. AIK- 
MAN (1870), 30 U. C. R. 14.—-CAN. 


1439 v, —~—'———. }— Forp r. Gour- 
LAY (1878), 42 U. C. R. 552.— CAN. 


h. Statwe.}—In an action by 
& father for the seduction of his 
en who was not living with him 
at the time of the seduction, it is not 
necessary to aver in the declaration 
that the action is brought under the 
Btatule.—MCLEAN v. AINSLIE (1843), 
6 dQ. S, 456.—CAN. 


Pare ie pees oF father 
. ICKELLS v. OULDING 
(1862), 21 U. GC. R. 366.—CAN. 

Accord €&  antiafaction.]— 


McHuay v. G : 
488.—CAN CoA (1868), 18 C. P. 


m. ——.}—-Da : NE (1892), 
IgPR. can v. BYRNE (1892) 


BULL (1864), 23 U. CG. RR. 





Seeman obieaiinel 





i, —— 


WIN v. HESLER 


an. ——.] — BALD 
(1917), 38 b: L. R. 172.—CAN. 


14441. Right of defendant to particulars 
—a is lo time ds places of intercourse— 
Henial of seduction on oath.}—Dett. 
having made an attdavit denying the 
seduction & al] knowledge of it, an 
order was made for particulars of 
specific acts, with regard to which 

itf. proposed to give evidence.— 

OLLISTER v. ANNABLE (1890), 14 
LP. RR. 11.—CAN. 

1444 i .} — Where 
doft. in an action of seduction denies the 
seduction on oath, plitf. will be required 
to furnish particulars of the thnex & 
places at which it is charged that the 
alleged seduction took place.—M ARON 
oe go oee (1891), 14 PB. OR. 206.— 


1444 iii. ——-.J— In an 
action for seduction, whore deft. denied 
upon affidavit pltf.’s allegations,an order 
for particulars to be given by _ piltf. 
was made before the defence was filed. 
—A. Vv. B. (1903), 7 Q. L. R. 73.—CAN. 


1444iv, —— ———- ——.]—Im an 
action for seduction, where deft. denicd 
upon affidavit pitf.’s allegations,ap order 
for particulars to be given by det. 
was made before the defence wus filed. 
—GAMBELL v. Heaaik (1903), 24 
CL. YT. 91; 2 QO. WL. BR. 11743) 3 
O. W. RB. 49, 412.—CAN. 

1444 v. .]~—Deft.in an 
action for seduction ‘s not entitled to 
call for particulars without making 
an affidavit of merits.—HANNA v. 
Keenrs (1), (1896) 21. R. 226.—IR. 

1444 vi. —— ——- —-—.]—In an 








i, —— 

















action for seduction of pltf.’s daughtet 
particulars were ordered of the name o 
the daughter, the dates of the alleged 
xoduction, & the date of un alleged 
administration of noxious drugs, with- 
out requiring deft. to first deny the 
seduction on oath.—~WILKINS t. CON- 
oe (1903), 22 N. 4 L. ht. 961— 


o. Right to have claim atreck out 
—On ground of failure to prosecute 
felony. |—Brown tv, DALBY (1849), 7 
U. Cc. R. 160.— CAN. 

Pe —— —.- F- WILLIAMS v. ELOBIN- 
SON (1869). ZU C. P. 255.—CAN., 
¢ ——,}] — Deft. in an 
action of seduction cannot move 
aguinst a verdict for pltf. as contrary 
to luw & evideuce, on the ground thut 
the evideneco showed a rape. In such 
case, if pltf. refused to be nonsuited, 
the judge should discharge the jury 
until the criminal defence has been 
disposed of.—-WAISH 1%, 
(1869), 19 C. P. 453.—CAN. 

vr. Necessity for affidavit of seduc- 
tion.}—-In an action by a father for 
the seduction of his daughter while 
she was living with a tlidid person, 
it is not necessary to prove that an 
affidavit of the seduction was made 
& filed.—CGiLL v. BROWN (1841), 6 
0. Ss. 142.— CAN. 

t. Inference of law traversed — 
Whether allowable.) -— McLeop v. 
MCLEOD (1851), 9 U. C’. Lt. 331.—CAN. 

a. Plea of ‘not — guilty’? — 
Whether alleyation of service denied. }— 


N 2 


—" 
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Sect. 2.— Seduction: Sub-sect.7. Sect. 3: Sub-sects. 
1&2, A., B. (a) & (b), & C.] 


to prosecute.—APPLEBY v. FRANKLIN (1885), 17 
Q. B. D. 93; 55 L. J. Q. B. 129; 54 L. T. 135; 
50 J. P. 859; 34 W. RK. 231; 2 T. L. R. 170, 


D.C. 

Annotation :—Distd. Smith v. Selwyn, [1914] 3 K. B. 98. 
Cross-examination of daughter.]—<Sce Nos. 1402, 

1422, ante. 


es 


Srect. 3.— PERSONAL INJURY TO SERVANT. 
SuB-sEcT. 1.—Ricgut To PROTECT SERVANT. 


1449. Assault in defence of servant—Whether 
defence to action.|—SEAMAN v. CUPPLEDICK, Nu. 
1451, post. 

1450. -—-——- ——-.]—A master may justify the 
assault, that pltf. was beating his servant, & that 
he prevented him, which was the assault, etc. of 
which pltf. complains.—Ti1cKELL v. READ (1773), 
Lofft, 215; 98 ly. lt. 617. 


SUB-SECT. 2.—Riaur OF ACTION. 
A. In General. 


1451. For battery of servant.|—In an action of 
assault & battery, deft. justified in defence of his 
servant, that pllf. had assaulted his servant, & 
would have beaten him :—Held: maste~ may 
defend his servant, & shall have action for b :ating 
him.—SEAMAN tr. CUPPLEDICK (10615), Owen, 150; 
74 H.R. 966. 


1452. -—— Assault not whilst on master’s 
business.]— ANON. (1516), No. 1462, post. 
1453. ——— Assault on public performer.) — 


An action with a per quod servilium amisit will 
not lie for the manager of a place of public entcer- 
taimnent against a person for beating one of the 
performers, who is thereby prevented from per- 
oe ee v. Nenr (1795), 1 Esp. 385, 


Annotations :-—Consd. Lumley vr. Gye (1853), 2 k. & B 
216. Refd. Rogers v. Rajendro Dutt (1860), 13 Moo. 
I. C. C. 209; Higgins v. O'Donnell (1870), 18 W. It. 378. 
1454. ——— Joinder with action in_ trespass.] 

-~-A count for beating pltf.’s servant per quod 

servilium amisit may be joined with counts in 

trespass.—DitcuaM v. Bonp (1814), 2 M. & S. 

436; 3 Camp. 526,n.; 105 H.R. 443. 

Annotations :—Consd. Chamberlain v. Hazlewood (1838), 
e a W. 515. Refd. Eager v. Grimwood (1847), 1 
1455. For injury by negligence —- Excavation 

in highway.|]—-(1) lf a man sends his servant 

upon a message of some importance, another 
having digged a hole in the highway, into which 
the servant falls, & hurts himself, so that he cannot 
go any farther upon his master’s message, here the 
servant shall have an action upon the case for 
this, & the master also shall have his action 

(CROKE, J.). 

(2) If a man slanders a servant at which the 
servant is so grieved that he cannot perform his 
duties, the master has no action (CoKE, C.J.). 

(3) Where a surgeon is employed by a master 
to cure his servant, the master may sue for breach 
of contract in not supplying wholesome medicine, 
but the servant cannot sue on his contract.— 


The plea of not guilty docs not deny 
the allegation that the seducod was the 
servant of pltf.—ALTEMAN v. SMITH 
(1855), 4 C. P. 500.—CAN. 


b. Right to costs.}—-TOWNSEND tt. 


STERLING (1867), 4 P. R. 125.—CAN. 
6. ——.] -—- WALMSLEY 0. 
CHELI (1884), 5 O. 1. 427.—CAN. 

ad. When amendment of 


MASTER AND SERVANT. 


EVERARD v. Hopkins (1615), 2 Bulst. 332 ; 1 


aout apie ony Seen ». Holliday (1881 
iL —— é e oO ry ry 
Ant eaohe val. de to (3) Consd. Alton v. Mid. Ry. (i865) 


19 C. B. N.S. 213. Generally, Mentd. Hadley v. Baxen- 
dalo (1854), 9 Exch. 341; orne v. Mid. Ry. (1872), 
L. Rh. 7 C. P. 583. 





1456. Negligent driving.]— A master 
may sue in case, for the consequential damage 
arising to him from an injury to his servant, 
though the only remedy of the servant for the 
injury be by action on the case also. 

Where the declaration alleged that G. was & is 
the servant of pltfs.; that he had been injured 
by the negligent driving of deft., whereby pltfs. 
were deprived of his services, & forced to pay 
another person wages during his illness ; on motion 
in arrest of judgment :—Held: (1) the action was 
maintainable; (2) it sufficiently appeared from 
the declaration, that G. was entitled to reccive 
his wages from pltfs. during his illness. 

(3) A general allegation of service is sufficient 
without stating that the servant was hired or that 
he was to receive a salary.— MARTINEZ v. GERBER 
(1841), 3 Man. & G. 88; Drinkwater, 231; 38 
Scott, N. R. 386; 10L. J. C. P. 314; 5 Jur. 
463; 133 K. Rt. 1069. 


Annotation :—.ds to (1) Refd. Alton v. Mid. Ry. (1865), 
19 C. B. N.S. 213. 


1457. —— Breach of duty arising out of 
contract— With servant injured.|—-One who is no 
party to a contract cannot suc in respect of the 
breach of a duty arising out of the contract. 

An action will not lie against a railway co., as 
carriers of passengers for hire, at the suit of a 
master, for a personal injury sustained through 
their negligence by his servant, whereby the master 
lost the benefit of the services of the servant, the 
contract out of which arose the duty to carry 
safely being a contract between the co. & the 
servant.— ALTON v. MIDLAND Ry. Co. (1865), 19 
C.B.N.S.213; 3847.J3.C.P.292; 12L.T. 703; 
11 Jur. N.S. 672; 18 W. R. 918; 144 H.R. 768. 
Annotations :-—Distd. Meux v. G. I. Ry., [1895] 2 Q. B. 

387. Consd. Taylor v. M. S. & L. Ry., (1895) 1 Q. B. 

134. Refd. Dickson v. Reuter’s Tclegraph (1877), 2 

Cc. P. D. 623; Berringer v. G. Kk. Ry. (1879), 48 L. J. Q. B. 

400. Mentd. Potter v. Met. Dist. Ry. (1874), 32 L. 7. 

36; Bradshaw v. L. & Y. Ry. (1875), L. R. 10 C. P. 

189 ; Leslie v. Sheill, [1914] 3 K. B. 607. 

1458. —— -|—Claim alleged that 
the servant of pltf. took a ticket & travelled 
by the L. T. & S. railway; that defts., the Great 
Kastern Ry. Co., supplied the engines, drivers, 
& firemen for working the traffic of the L. T. & S. 
railway, & also the signalmen for working the 
traffic at the S. Junction; that the L. T. & S. 
train in which the servant travelled came into 
collision with a train of the deft. co. at the junction 
through the negligence of defts.’ signalmen there, 
that the servant was hurt, whereby pltf. lost his 
services & was damnified. On demurrer :—Held: 
the action was against independent wrongdoer ; 
not parties to the contract of carriage, for a pure 
tort, & could therefore be maintained.— Brr- 
RINGER v. GREAT EASTERN Ry. Co. (1879), 4 
Cc. P.D. 163; 48 L. J. Q. B. 400; 43 J. P. 511: 
27 W. RR. 681. 

1459. ——- ——— Negligence of independent 
wrongdoers.|—BERRINGER v. GREAT EASTERN Ry. 
Co., No. 1458, ante. 

1460. Slander of servant—Grief causing in- 
ability to perform duties.]|—EvERAkrpD v. HOPKINS, 
No. 1455, ante. 
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PART A.—HKIGHTS Of MASTER AGAINST '[HTRD PERSONS. 


1461. Felonious injJury—Necessity for previous 
prosecution.|—APPLEBY v. FRANKLIN, No. 1448, 
anle. 


B. Deprivation of Service. 
(a) In General. 


1462. Basis of action.|—If A. beats, wounds or 
imprisons the servant of B., by which B. loses the 
scrvant’s services, B. can bring an action of tres- 
pass against A.: not so if the servant gocs to A. 
of his free will, although B. loses his services 
(FINEUX, C.J.).—ANON. (1516), Keil. 180; 72 
K. It. 357. 

1463. -|—When a master sues for assault 
& battery of his servant, it is necessary to allege 
per quod servilium amisit, for his master cannot 
recover any dainages if his servant was not 
wounded so that by reason of this he has lost his 
service.—ANON. (1611), 1 Bulst. 173; 80 KE. R. 
863. 

1464. -|—Nornis v. BAKER (1616), J. Bridg. 
47; 1 Roll. Rep. 393; 123 BE. R. 11903; sub nom. 
MORRICE v. BAKER, 3 Bulst. 196. 

Annotation :-—Refd. Lemmon v. Webb, [1895] A. C. 1. 

1465. ——.|—_-HanBURY v. IRELAND (1621), 
Cro. Jac. 618; 79 BE. R. 582. 

Annotation :—Mentd. Reynoldson v. Blako (1697), 1 Ld 

Raym. 192. 

1466. ——.]|—RoSIERE v. SAWKINS (1700), Nolt, 
ae 460; 12 Mod. Rep. 399, 434; 90 HK. Rk. 


Annotations :—Mentd. Medina v. Staughton (1700), 1 Ld. 
rt Gis 593; Card v. Hope (1824), 4 Dow. & Ny. K. B. 


1467. .J|—A master cannot bring an action 
for the assault & battery of his servant unless he 
has thereby lost the services of the servant.—- 
RANDLE v. DEAN & POPE (1700), 2 Lut. 1496; 
125 E. R. 824. 

Annotations :—Refd. Grinnell r. Wells (1844), 7 Man. & G. 
1033. Mentd. Icast London Water Works Co. v. Bailey 
(1827), 4 Bing. 283. 

1468. J—If a servant is beat, the master 
shall not have an action for this battery, unless 
the battery is so great that by reason thereof he 
loses the service of his servant, but the servant 
himsclf for every small battery shall have an 
action; & the reason of the difference is, that the 
master has not any damage by the personal beat- 
ing of his servant, but. by reason of a per quod, 
viz. per quod servitium, etc. amisit; so that the 
original act is not the cause of his action, but the 
consequent upon it, viz. the loss of his service is 
the cause of his action; for be the battery greater 
or less, if the master does not lose the service of 
his servant, he shall not have an _ action 
(COKE, C.J.).—Manrys’s CASE (1612), 9 Co. Rep. 
lll b; 771. R. 895. 

Annotations :—Expld. Grinnell ». Wells (1844), 2 Dow. & 
L. 610. Consd. Pryce v. Belcher (1847), 11 Jur. 675. 
Refd. Admiralty Comrs. ». 8.S. Amerika, [1917] A. C. 38. 
Mentd. Jeveson v. Moor (1699), 12 Mod. Rep. 262; 
Crouther v. Oldfield (1706), 1 Salk. 364; Hall v. Harding 
(1769), 4 Burr. 2426; Atkinson ». Teasdale (1772), 3 
Wils. 278; Wells v. Watling (1778), 2 Win. Bl. 1233; 

Pindar v. Wadsworth (1802), 2 East, 154; Robertson »v. 
Hartopp (1889), 43 Ch. D. 484; King v. Brown, Durant, 
{1913) 2 Ch. 416. 

1469. ——.]—No action lies for the master for 
battery of his servant without per quod, etc. 
(Hott, C.J.).—RussEL v. CoRN (1704), Llolt, 
K. B. 699; 2 Ld. Raym. 1031; 6 Mod. Rep. 
127; 1 Salk. 119; 87 B. R. 884. 

Annotations :—Consd. Smalley v. Kerfoot (1738), Andr. 
242; Grinnell v. Wells (1844), 2 Dow. & L. 610. Refd. 
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Satterthwaito ». Dowhurst (1785), 4 Doug. K. B. 315: 
Woodward »v. Walton (1807), 2 Bos. & P. N. R. 476; 
Saville v. Sweeny (1838), 4 B. & Ad. 514 
1470. .|— Trespass for driving a carriage 
against pltf.’s son & servant, whereby pltf. was 
deprived of his services & was put to expense in 
obtaining his cure. The child was two years & 
a half old, & pitf. might have placed him in an 
hospital which would not have occasioned any 
expense, but preferred having him at home :— 
Held: the loss of service was the gist of the 
action, & the child being incapable of performing 
any service by reuson of his tender age, the action 
was not maintainable, particularly as no expense 
had been necessarily incurred. Qu.: whether 
the father might have maintained a spccial action 
for the expenses, if they had been necessarily 
incurred.—HaLL v. HOLLANDER (1825), 4 B. & 
C. 660; 7 Dow. & Ry. K. B. 133; 41. J. 0.8. 
K. B. 39; 107 EK. R. 1206. 
Annotations :-—Refd. Harris v. Butler (1837), Murp. & H. 
17; Grinnell v. Wells (1844), 7 Man. & G. 1033; Alton 
v. Mid. Ly. haar a Pie C. B. N.S. 2133; Evans v. Walton 


(1867), L. It. (. P. 615; Admiralty Comrs. v. 8.8 
Amerika, [1917] A. C. 38. 





(b) What Constitutes Service. 


1471. Service at will..—ANoN. (1409), Y. 8B. 

11 Hen. 4, fo. 1, pl. 2. 

Annotations :—Consd. Evans v. Walton (1867), L. Tk. 2 
Cc. P. 615. Mentd. Willowes’ Case (1605), 13 Co. Rep. 
1; Starkey v. Berton (1609), Cro. Jac. 234; Bowles *. 
Poore (1611), Cro. Jac. 282; Godfrey’s Casc (1613), 11 
Co. Rop. 42 a. 


1472. Actual service—Though servant retained 
by defendant.|—C. v. IloDERNES (1442), Y. B. 21 
len. 6, fo. 8, pl. 19. 

Aenciatlony :— Consd. Icvans v. Walton (1867), L. R. 2 C. P. 


1473. General service—Temporary absenc3 at 
time of assault. —HpDMONDSON v. MACHELL (1787), 
2 Term Rep. 4; 100 EB. ht, 2. 

Annotations :—Refd. Irwin r. Dearman (1809), 11 East 
23. Mentd. Mooro v. Tuckwell (1845), 1 C. B. 607. 
1474. Whether wages paid or not.|— 

MARTINEZ v. GERBER, No. 1456, ante. 

1475. Presumption as to service—-Residence with 
parents.|—In an action for beating the son of 
pltf. stating him as the servant of the father 
per quod servilium amisit, it is not necessary to 
show that the son did any material business for 
the father; it is sufficient that he lives in his 
house, & is part of his family.—JONES v. BROWN 
(1794), | Esp. 216; Peake, 306, N. P. 





Annotaions: Consd. Hall ». Hollander (1825), 7 Dow. & 
ity: K. B. 133. Retd. Evans v. Walton (1867), L. R. 2 
» P. 638. 
1476. —-— Young child—When incapable 





of performing service.|— HALL v. I[OLLANDER, No. 
1470, ante. 

1477. -—-— Occasional service by daughter 
— Though in service of third party.|-A daughter 
who, although in the service of a third party, 
occasionally performs domestic duties in her 
father’s house, is his servant so as to entitle him 
to recover damages for personal injuries sustained 
by her.—RANDALL v. STEVENS (1853), 23 1. T. 
O.S. 211. 


Compare Sect. 2, sub-scct. 3, A. (b), ante. 





C. When Injury resulis in Death. 
1478. General rule.|—In a civil court the death 


of a human being cannot be complained of as an 


party.—REAVIS — v. CLAN LINE 
STEAMERS, LTD. & LAIRD LINK, L1D., 
[1925] 4. C. 725.—SCOT, 
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Sect. 8.—Personal injury to servant: Sub-sect. 2, C., 
D.& FE. Sects. 4 & 5.) 


injury (LORD ELLENBOROUGH).—BAKER v. BOLTON 


(1808), 1 Camp. 493, N. P. 

Annotations :-—Apld. Osborn v. Gillett (1873), L. R. 8 Exch. 
88. Consd. Clark v. London General Omnibus Co., 
2K. BR. 648: Jackson v. Watson, [1909] 2 K, B. 
Berry v. Humm, [1915] 1 K. B. 627; Admiralty Comrs. 
v. S.S. ork tae A. C. 38. Apld. The Moliére, 
[1925] P. 27. Refd. Ward v. London & Blackwall liy. 


1479. Whether action lies—Merger of right of 
action in felony.]—If a man beats the servant of 
S. so that he dies of that battery, the master shall 
not have an action against the other for the 
battery & loss of the service, because the servant 
dying of the extremity of the battery, it is now 
become an offence to the Crown, being converted 
into felony, & that drowns the particular offence, 
& private wrong offered to the master before, 
& his action is thereby lost (TANFIELD, J.).— 
HIGGINS » BUTCHER (1606), Yelv. 89; 80 E. R. 
Gis sub nom. HuGGINS v. BUTCHER, 1 Brownl. 
205; sub nom. 1hiaains’ Case, Noy, 18. 
Annotations :-—Consd. Cooper v. Witham (1668), 1 Sid. 375; 

Osborn v. Gillett (1873), L. I. 8 Exch. 88; Jackson v. 

Watson, [1909] 2 K. B. 193; Admiralty Comrs. v. 8.8. 

Amerika, [1917] A. C. 38. Refd. Wells vr. Abrahams 
(1872), L. . 7 Q. 1. 5543 Midland Inace. v. Smith (1881), 


GQ. B.D. 561. 

1480. When death instantaneous.| — 
(1) The death of a person cannot at common law 
be made the subject of an action for damages ; 
& this rule extends to the action for loss of service, 
where the servant is killed on the spot. 

(2) The defence that the act complaind of 
amounted to a felony does not apply to an action 
brought against a master for damages sustained 
through the wrongful act of a servant.—OsBORN 
?. GILLETT (1873), lL. RR. $ exch. 88; 42 L. J. Ex. 
63; 28 L. T. 197; 21 W. R. 409. 


Annotutions :—As to (1) Apprvd. Clurk vr. London General 
Omnibus Co., [1906] 2 K. B. 648. Consd. Jackson v. 
Watson, [1909] 2 K. B. 193. Berry v. Humm, [1915] 
1K. B. 627; Admiralty Comrs. v. S.S. Amerika, [1917] 
A. C. 38 Refd. Kent v. Atkinson, (1923) P. 142. As 
to is) Apld. Appleby v. Franklin (1886), 17 Q. B. D. 93. 
Refd. Smnith v. Selwyn, [191413 K. B. 98. 

1481. ———.]—-A_ master cannot maintain 
an action for injuries which cause the immediate 
death of his servant.—CLARK v, LONDON GENERAL 
OmNinus Co,, Lrp., [1906] 2 K. B. 648; 75 
L. J.B. B. 907; 95 L. T. 485; 22 T. L. R. 691; 
Annotations :—Consd. Juckson +. Watson, [1909] 2 K. B. 

193; Berry vw Wumm, |1915] 1 K. B. 6273 Admiralty 

Comrs. t% S.S. Amerika, (1917] A. C. 38. Refd. Barnett 

: Coney [1921] 2 K. B. 4613; Kent cv. Atkinson, [1923] 











1482. —— -——-.]—-ApMIRALTY ComRs. v. S.S. 
AMERIKA, No, 1489, post. 
Measure of damages.|—See No. 1489, post. 


D. Defences to Action. 


1483. Interference with defendant’s easement by 
plaintiff’s servant— Forcibly prevented by defen- 
dant.|— Norris v. BAKER (1616), J. Bridg. 47; 
1 Roll, Rep. 393; 123 BE. BR. 1190; sub nom. 
MorRRICE v. BAKER, 3 Bulst. 196. 

Annotation :— Mentd. Lemmon v. Webb, [1895] A. C. 1. 

1484. Felonious act by servant of defendanit— 
Failure to prosecute.|—Osnorn +. GILLErT, No. 
1480, ante. 

Immediate death of servant.|— See Nos. 1478- 
1482, ante. 
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MASTER AND SERVANT. 


E. Measure of Damages. 


1485. Compensation for injury to feelings— 
Action by father.]—If pltf.’s son, who was in fact 
his servant, in delivering parcels from a stage 
coach, receive an injury, by which the father is 
deprived of his services, the father is not entitled, 
as part of the damages in an action for loss of his 
son’s services, to have a compensation for the 
injury done to his parental feclings.—FLEMINGTON 
v. SMITUERS (1826), 2 C. & P. 292. 

1486. Prospective damages—Permanent injury 
of servant.|—In an action for permanently in- 
juring the hand of an apprentice, whereby loss of 
service accrued, the master may recover for pro- 
spective damage, for the damage alone is not the 
cause of action, but the illegal act & the damage 
together, & the master could not bring a fresh 
action as often as fresh damage resulted.—-Hov- 
SOLL v. STALLEBRASS (1840), 11 Ad. & El. 301; 
8 Dowl. 482; 3 Per. & Dav. 200; 9 L. J. Q. B. 
132; 113 BE. R. 429. 

Annotations :—Refd. ltussell v. Shinn (1861), 2 F. & F. 395; 
Alton v. Mid. Ry. (1865), 19 C. B. N.S. 2133 Osborn v. 
Gillett (1873), L. R. 8 Exch. 88; Brunsden v. Humphrey 

1884), 14 Q. B. D. 141. Mentd. Darley Main Colliery Co. 

vt. Mitchell (1886), 11 App. Cas. 127. 

1487. Wages paid during illness of servant.|— 
MARTINEZ v, GERRER, No. 1456, ante. 

1488. Compensation paid to servant by master.] 
—Pitis., a fimn of stevedores, contracted to dis- 
charge a cargo from deft.’s ship, deft. agreeing to 
supply all necessary cranes, chains, & other gearing 
reasonably fit for that purpose. Deft. in breach 
of his agreement supplied a defective chain, which 
broke while being used, & in consequence one of 
pltfs.’ workmen was injured. lPltfs. might have 
discovered the defect in the chain by the exercise 
of reasonable care. The workisnan brought an 
action for compensation under Tmployers’ Lia- 
bility Act, 1880 (c. 42). ss. 1, 2, against pltfs., 
who settled the action by paying the workman 
£125, which sum they sought to recover from deft. 
as damages for breach of his contract. Jt was not 
disputed that the settlement of the action brought 
by the workman was a proper one :—Held: pltfs.’ 
liability to pay compensation to their workman was 
the natural consequence of deft.’s breach of con- 
tract, & such as might reasonably be supposed to 
have been within the contemplation of the parties 
when the contract was entered into, & therefore 
the damages claimed were not too remote.— 
MOWBRAY v. MERRYWEATHER, [1895] 2 Q. B. 
G40; 657. J. Q. B. 50; 73 L. T. 459; 59 J. P. 
S04; 41 W. R. 49; 12 T. L. R. 14; 40 Sol. Jo. 
9; 14 R. 767, C. A. 

Annotations :—Refd. Hawkins v. Smith (1896), 12 T. L. R. 
532. Mentd. Scott v. Kolcy, Aikman (1899), 5 Com. Cas. 
53; Vogan v. Oulton (1899), 81 L. T. 435; Bentley »v. 
Metcalfe (1906), 75 L. J. K. BG. 891. 

1489. Amount of pensions payabie to relatives 
of deceased servant—Voluntary payments in nature 
of compassionate allowances—Remoteness.]—One 
of Ilis Majesty’s submarines was run into & sunk 
by a steamship & the crew were drowned. Jn 
an action of damage by collision brought by the 
Comrs. for executing the Office of Lord High 
Admiral of the United Kingdom against the 
owners of the steamship, defts. submitted to 
judgment on the basis of paying to pltfs. 95 per 
cent. of their damage to be assessed by the Admlty. 
Registrar. Pltfs. claimed as an item of damage 
the capitalised amount of the pensions payable 
by them to the relatives of deceased men :— 
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Held: the claim failed; on the principle of 

Baker v. Bolion, No. 1478, ante, that in a civil ct. 

the death of a human being could not be com- 

plained of as an injury &, on the ground of re- 
moteness, the pensions being voluntary payments 
in the nature of compassionate allowances.— 

ADMIRALTY Comrs. v. SS. AMERIKA, [1917] A. C. 

38; sub nom. ADMIRALTY Comrs. v. THE AMERIKA 

(OWNERS), THE AMERIKA, 86 L. J. P. 58; 116 

L. T. 34; 33 T. L. R. 13853 61 Sol. Jo. 158; 13 

Asp. M. L. C. 558, H. L.; affg. S. C. sub nom. 

THE AMERIKA, [1914] P. 167, C. A. 

.innolations :—Refd. Berry v. Humm, [1915] 1 K. B. 627; 
Bradford Corpn. v. Webster, [1920] 2 K. B. 135; Baker 
. Dalgleish Steam Shipping Co., [1922] 1 K. B. 361. 
Mentd. Tho Moliére, (1925) P. 27. 

1490. Special pension payable on disablement.]— 
By the contract entered into in 1901 between a 
municipal corpn. & a constable in their service, 
the constable, if injured in the execution of his 
duty, was entitled to full pay during his in- 
capacity. Bythe Police Act, 1890 (c. 45), & Regs. 
thereunder, the constable, if he had been able 
to serve until 1926, would have been entitled to 
retire on an annual pension of about £67, but, if 
at any time he was permanently incapacitated by 
injury in the execution of his duty, he was to be 
entitled to a special pension at a higher rate. 
Pensions were paid out of a police pension fund to 
which the corpn. contributed only 313 per cent., 
the rest of the fund being derived from other 
sources. In Sept. 1917, the constable, then aged 
thirty-nine, was injured in the exccution of his 
duty by a steam wagon belonging to deft. in 
charge of his employee. From the date of the 
constable’s injury to Oct. 1918, when it was first 
known that he was permanently incapacitated, 
the corpn. paid him his full wages, amounting to 
£185 Os. 10d., & as from the latter date they 
awarded him a special pension for life of about 
£99 per annum. In June, 1919, the corpn. brought 
an action against deft. for damages for loss of 
service of the constable by the alleged negligence 
of deft.’s employee which deft. admitted :—Held : 
pltf. corpn. was entitled to recover, as damages 
in respect of the wages paid to the constable, the 
amount thereof, namely, £185 Os. 10d.,; in view 
more particularly of the facts that in consequence 
of the injury to the constable the corpn. had to 
pay him a pension sooner & at a higher rate than 
would otherwise have been the case, the corpn. 
was entitled to recover as damages in respect of 
the pension, a sum which in all the circumstances 
would be fairly assessed at £150; & there should 
therefore be judgment for the Corporation for 
£335 Os. 10d.—BRADFORD CORPN. v. WEBSTER, 
[1920)2 K.B.135; 89L. J. K.B.455; 123 L.'T. 
62; 84 J.P. 1387; 36'T. TL. RR. 286; 64 Sol. Jo. 
324; 181. G. R. 199. 

See, also, Nos. 1462-1477, ante. 


Secr. 4.—LOSS OF AND INJURY TO 
PROPERTY. 


1491. Robbery of servant—Who may cenit ae 
Master brings action where the servant is robbed 
In an inn.— BEDLE v. Morris (1609), Yelv. 162 ; 
80 E. R. 108; sub nom. BEEDLE v. MorRIs, Cro. 
Jac. 224, 

1492. ——.]—-A master may maiatain an 
action in his own name on the Statute of Hue & 
Cry for a robbery committed on his servant & 
the servant shall be sworn..— —---- v. HUNDRED 
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(INHABITANTS) (1633), Cro. Car. 836; 79 Ii. R. 
894; affgy. S. C. sub nom. REYMUND v. OKING 
HUNDRED (1626), Cro. Car. 37. 

Anncualion :—Mentd. Culliford v. Blandford (1691), Comb. 


14938. Loss whilst servant at inn.|— 
If a man’s servant carries his master’s horse to 
an inn, & there leaves him, & is stolen away ; 








an action lies here for the master, as well as for 
the servant against the innkeeper (Mon- 


TAGUE, C,J.).—ROBINSON v. WALTER (1617), 3 
Bulst. 269; Poph. 127; 1 Roll. Rep. 4419; 81 
KH. R. 227. 

Annotations :—Refd. Threlfall v. Borwick (1872), 26 I. 1. 
794: Robins v. Gray, (1895] 2 Q. 8.501. Mentd. Yorke 
». Grenaugh (1703), 2 Ld. Raym. 866; Turrill v. Crawley 
(1849), 13 Q. B. 197. 

1494. —-—- —— J—DrRorPE v. THEYAR 
(1626), Poph. 178; Benl. 173; Lat. 126; Noy, 
79; 79 H.R. 12743 sub nom. DROPE & THAYRE’S 
CasrE, 2 Dyer, 158 b, n. 

Annotations :-—Mentd. York v. Grindstone (1704), 1 Salk. 
388; Strauss vr. County Hotel Co. (1883), 32 W. IR. 170. 


1495. ——— Robbery in presence of master. | 
—Where a servant is robbed, & not in the presence 
of his master, the servant) may bring the action 
upon the statute ; but if in the presence of his 
master, then the master may bring the action.— 
ASHCOMB v. HLTHORN HunpDkeEpD (1690), Carth. 
145; 83 Mod. Rep. 287; Holt, K. B. 637; 90 
FR. RR. 680; sub nom. ASCOMB v. SPELIIOLM LIUN- 
DRED, 2 Salk. 613; suwh nom. AISNCOMBE ¥v. SPET- 
HOLME HUNDRED, 1] Show. 241. 

Annotation :—Mentd. Nesham »v. Armstrong (1817), 1 B. 

& Ald. 146. 

1496. ——~.J|—In an action by the 
master on the Statute of Hue & Cry for the robbery 
of his servant, the declaration may allege that the 
thieves robbed the servant, though it states that 
the master was in company.—WILLAN v. STAN- 
CLIFFE HUNDRED (1703), 2 Ld. Raym. 904; 92 
K. R. 108. 

Liability of railway company—-Luggage sent with 
passenger’s servant.|— See Carriers, Vol. VITT., 
p. 121, Nos. 811-813. 
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Stor, 5.—MAINTENANCE OF ACTION ON 
BEHALF OF SERVANT. 


As to maintenance generally, see ACTION, Vol. 
I., pp. 66 ef seq. 

1497. Right to maintain servant.]-—RoTHEWEI 
v. PEWER (14381), Y. B. 9 Len. 6, fo. 64, pl. 17. 

7 _— *hillipps wv. Robinson (1827), 4 
aa: rte Ty 1 7 ares. Brisco (1886), 6 L. i” 14. 

1498. .|—Maintenance justifiable from the 
privity of the parties in estate or their connection 
as master & servant.—WALLIS v. PORTLAND 
(DUKE) (1797), 38 Ves. 494; 30 BK. Rt. 11235; on 
appeal (1798), 8 Bro. Parl. Cas. 161. 

Annotations :—Mentd. Stevens v. Bagwell (1808), 15 Ves. 

139; Findon ». Parker (1843), 12 L. J. Ex. 444; Keynell 

v. Sprye (1852), 1 De G. M. & G. 660; He Cambrian 

Mining Co. (1882), 48 L. T. 114; Bradlaugh v. Newdigate 

(1883), 11 Q. B. D. 1: Harris v. Brisco (1886), 17 pe 1), 

404; Alabaster v. Harness, [1895] 1 Q. B. 339: Neville 

v. London Express Newspaper, [1919] A. C. 368. 

1499. Action against servant—Libel.]— 
A nursing assocn. incorporated by loyal charter 
were the proprietors & publishers of a newspaper 
on nursing, & employed one of the members of 
the assocn. as honorary editor. An action for 
libel having been brought against the editor 
alone in respect of an article inserted in the news- 
paper under the express instructions of the assocn. : 
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Sect. 6.— Maintenance of action on behalf of servant. 
Part XI. Sects. 1 & 2: Sub-sects. 1, 2 & 3.) 


—Held: as a matter of ordinary business, & apart 
from any question as to the legal right of the 
editor to be indemnified, the funds of the assocn. 
could be lawfully applied in undertaking the 
defence of the action.— BREAY v. RoyAL BRITISH 
Nurses’ Assocn., [1897] 2 Ch. 272; 66 1. J. Ch. 


Part X1.—Liabilities of the 


Sect. 1.—IN CONTRACT. 

1501. Goods purchased for master’s use.]—-If a 
servant make a bill acknowledging the purchase 
of goods for his master’s use, & bind himself to 
pay, but do not seal the bill, debt will not lie 
against him, but case on the assumpsit.—AlLFoR)D 
» KMataseieLp (1564), 2 Dyer, 230b; 73 BH. R. 
509. 

Annotations :—-Distd. Spearman r. Moreland (1706), Holl, 
K. B. 20. Refd. Manby v. Scott (1663), 1 Sid. 109. 
1502. Solicitor’s costs—Retained by servant for 

master.J—An attorney or solr. may have either 

debt or assumpsit for his fees against the agent by 
whom he was retained.—BRADFoRD v. Woupn- 

HOUSE (1619), Cro. Jac. 5203; Jenk. 332; 79 

K. RR. 445. 

Bottomry bonds.]-—See SHIPPING. 

Rates.|—See Rarus & RATING. 

See, further, AGENCY, Vol. I, pp. 620 ef ae +. 
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Sect. 2.- IN TORT. 
SuB-SECT, 1.--IN GENERAL, 

As to liability of master for torts of servant, see 
Part 1X., Sect. 3, ante. 

1503. Servant acting without authority.]-— 
BROWN v. Newrort Dock Co. (1857), 28 1. T. 
O.S, 252. 

1504. Servant acting for own advantage.|—-If a 
parcel be given to a wagoner for him to carry for 
his own gain, & not for the profit of his master, 
the master is not liable in case the parcel be lost.-— 
BUTLER v. BASING (1827), 2 C. & P. 613. 

1505. ——.J—Pitf., who was a child of fourteen 
years of age, was being educated at a provided 
school. One of the teachers of the school directed 
her to zo to aroom used in common by the teachers, 
& to attend to the fire in that room. The fire 
was used for cooking this particular teacher's 
food, While she was attending to the fire pltf.’s 
clothes became alight & she was injured. In 
an action for damages for negligence, brought by 
her against the teacher & deft. corpn., who were 
the local education authority, a jury awarded 
pltf, £300 damages :—J7eld: the teacher was 
liable, & the education authority were also liable 
on the ground that the teacher was put by them 
in a position in which it was intended that her 
orders should be obeyed by the children, & the 
order given by her in the present case was, there- 
fore, one for which the education authority were 
liable.—SMItn 7. MARTIN & KINGSTON-UPON- 
Hus, Corrn,, [1911] 2 K. B. 775; 801. J. K. B. 
1256; 105 L. 7.281; 277. LR. 4683 55 Sol. Jo. 


~~ 





injured.—CULLEN  v. 


MASTER AND SERVANT. 


587; 76 L. 'T. 7385; 46 W. R. 86; 13 T. L. R. 


467, C. A. 

Annotation :—Mentd. Jonkin v. Pharmaceutical Soc. of 
Great Britain, [1921] 1 Ch. 392. 
1500. —— -———.] — HICKMAN v. KENT OR 





RoMNEY Marsit SHEEPBREEDERS’ Assocn. (1920), 
37 T. lu. R. 163, C. A. 
See, also, ACTION, Vol. J., p. 83, Nos. 674-679. 


Servant to Third Persons. 


535; sub nom. Smiti v. HULL Coren. & MARTIN, 
75 J. P. 4833 sub nom. MARTIN v. SMITH, SMITH 1. 
MARTIN & HULL Corpn., 9 L. G. R. 780, C. A. 
Annotations :-—Mentd. Gillow ». Durham County Council, 
[1911] 2. K. B. 1074; Smith v. Macnalty, {1912) 1 Ch. 816. 
1506. Servant promising on behalf of master— 
Refusal of master to perform.;—Where a servant 
received a bill of exchange from A. making a 
promise that his master should discount it, which 
he then delivered to his master, who kept. the bill 
as a security for money due from A. & refused to 
discount it :—Held: the servant was liable to an 
action of trover for the recovery of the bill.—- 
CrANCH v. WHITE (1835), 1 Bing. N. C. 4143 1 
Hodg. 61; 1 Scott, 314; 41. J.C. P. 1183 131 
Ki. J. 1176. 
Annotation :~Refd. Davies vr. Vernon (1844), 6 Q. B. 443. 


1507. Servant acting within scope of employ- 
ment.|—.JANVIER v. SWEENEY, No. 1171, ante. 

Acts of underservants.|—See AGENCY, Vol. I., 
p. 683, Nos. 2924-2025. 

Liability of Crown servants.]|—Sce AGENCY, Vol. 
]., p. 655, No. 2727. 

See, also, AGENCY, Vol. T., pp. 682 ef seq. 
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SuB-sect, 2.-- ACT DONE IN CAPACITY OF 
SERVANT. 

1508. Whether servant liable.J}—A parcel de- 
livered to the guard of a mail coach & by him 
to the porter of the inn where the mail stops, 
whose business it is to carry out the parcels brought 
by the coach, receiving for such duty a portion of 
the sum demanded for carriage, does not make 
such potter personally responsible for its loss, 

It is impossible not to say that the porter is 
merely a servant in this case & therefore not 
responsible (RICHARDS, B.).—CAVENAGH 7. Sucn 
(1815), 1 Price, 328; 145 FB. R. 1419. 

1509. J—A porter, who in the course of 
his business, delivers parcels containing libellous 
handbills, is not liable in an action for libel, if he 
be shown to be ignorant of the contents of the 
parce].— Day 7, BREAM (1837), 2 Mood. & R. 54, 
N.P. 

Annotation :--Mentd. Martin «. British Museum Trustces 

& Thompson (1894), 10 T. L. R. 33s. 


1510. J—Where a fraud is committed, all 
the parties are principals, & if two parties, one of 
whom is servant of the other, concur in com- 
mitting the fraud, & injury accrues, the servant 
as well as the master is liable to the third party 
THOMSON’S TRUSTEES & 














. PART XI. SECT. 2, SUB-SECT. 1. 
h. Servant acting within scope of emzloyment—Not liable for inevitable accident.}—Mtnrrny 1. DUIHANTY (1871), 8 N. &. R. 


PART XI. SECT. 2, SUB-SECT. 2. 
1508 i. Whether servant liable.]—McDonatp v. Dickenson (1897), 24 A. R. 81.—OAN. 


294.—CAN. 


Part XI.—LIABILITIES OF THE SERVANT TO THIRD PERSONS. 


Kure (1862), 4 Macq. 424; OL. T. 870; 2635.1. 

611; 9 Jur. N.S. 85, H. L. 

Annotations :—Reftd. Swift v. Winterbotham & Goddard 
(1873), L. R. 8 Q. B. 244; Weir v. Bell (1878), 3 Ex. D. 
238; Burdott v. Horne (1911), 27 T. L. R. 402. Mentd. 
Peek v. Gurney (1873), L. R. 6 H. L. 377. 

1511. .}—W. was surveyor to the owner of 
an estate, to which estate he. W., also acted as 
steward. The owner directed W. to make inquirics 
as to the existence on the estate of a house of bad 
character. W. in the course of his inquiries 
was referred to the house of B., but doubting the 
accuracy of his information made further inquiries 
& in the course of doing so mentioned what he had 
heard of the character of B.’s house. He then 
ascertained that the address of B.’s house had 
been given him erroneously, & that, by a mistake 
in the number of the street, a reference had been 
made to B.’s house which was intended for another 
residence. In an action filed for libel by B. 
against W. for tlic statements made by W. while 
following up the inquiries directed by his employer, 
& the further pursuit of which inquiries had been 
suggested by the erroncous information he, W., 
had received as to B.’s house. The judge directed 
the jury to consider whether the statements made 
by W. had been madc in the course of the inquiries 
he had been directed by his employer to make, 
& whether such inquiries werc in excess of his duty, 
& beyond the directions he had received from 
his employer or not, but did not direct them, that 
if the statements relied upon as glandcrous were 
only made in the necessary course of pursuing the 
inquiries he had been directed by his employer to 
make, he would have been within his duty, & 
they, the jury, should then consider whether 
there was any proof of express malice or not :— 
Held: this direction was wrong, & in the absence 
of evidence of actual malice, the judge ought to 
have pointed out to the jury all the evidence 
bearing upon the character of deft.’s employment 
& the course of duty in which the statements 
charged as slanderous were made in order that the 
jury might have expressly found whether such 
statements were or were not made in pursuance 
of his duties under his employment, & the ct. have 
been enabled to decide upon such finding whether 
there was or was not existing such malice as would 
be implied by law & which might be rebutted by 
the character of privileged communication attach- 
ing to such statements.— BRETT v1. WATSON (1872), 
20 W. HR. 723. 

1512. J—P., as servant of a freeholder, 
who held a conveyance of the manor & the right 
of fishery, cut the nets of a copyholder while 
lishing. P., on being summoned for assault, 
produced the conveyance, but no evidence was 
given of the freeholder ever having exercised the 
right, while evidence was given that all copy- 
holders had the right to fish, & had exercised it 
for fifty years:—/Held: the justices were right 
in convicting P., & in overruling the claim of right 
set up by him in the name of his master.— PRIEST 
7, ARCHER (1887), 51 J. P. 725, D. C. 

1513. ——.]—Semble: a servant who, acting 
bond fide within the scope of his authority, procures 
the breach of a contract between his employer & 
a third person, is not liable to an action of tort 
at the suit of that third person.—SatID v. BUTT, 
[1920] 3 K. B. 497; 90 L. J. K. B. 239; 124 
LL. T. 413; 386 T. 1. R. 762. 

-{nnotation :—Mentd. Dyster r. Randall, [1926] Ch. 932. 
1514. Whether acting as servant question for 

jury.J—Where one of the trespassers is servant 

to the others, it is a question for the jury, whether 
he acted merely as servant, or whether he were so 
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implicated in the matter as to make himself a 
principal trespasser.— PETRIE v. LAMONT (1841), 
Car. & M. 93. 

Annotations :—Refd. Pratt v. British Medical Assocn. 
[1919] 1 K. B. 244; Performing Right Soc. v. Mitcholl 
& Booker (Palais dc Danse), {1924} 1. K. B. 762; Falcon 
v. Famous Players Film Co., [1926] 1K. B. 393. Mentd. 
Th Koursk, [1924] P. 140. 


SUB-SECT.23.—ACT IN OBEDIENCE TO EXPRESS 
ORDERS. 

1515. Whether servant liable—Trespass.| — A 
servant may justify the bringing of his fellow 
servant vi et armis from a conventicle, or an ale- 
house, by the command of his master.—ANON. 
(1677), 2 Mod. Rep. 167; 86 i. R. 1003. 
Annotation :-—Mentd. R. v. Eliams (1734), 7 Mod. Rep. 223. 

1516. -]|—Trover will not lie against 
a servant for an unlawful intermeddling with the 
goods of any person by the command of his master, 
unless such intermeddling amount to a trespass ; 
& then an action of trespass will lic against the 
servant, though done by the command of the 
mastcr.—MIRES v. SOLEBAY (1677), 2 Mod. Rep. 
242; 86 EK. ht. 1050. 

Annotations :-—Apld. Alexander v. Southey (1821), 5 B. & 
Ald. 247. Refd. Davics v. Vernon (1844), 6 Q. B. 443, 
1517. .|—A servant is answerable for 

a tortious act done for the benefit of his master, 

although it be done by the command of his master. 

—PERKINS v. SMITH (1752), Say. 40; 1 Wils. 

328; 96 EB. R. 796. 

Annotations :—Apld. Cranch », White (1835), 1 Bing. N.C. 
414; Bennott v. Bayes (1860), 5 H. & N. 391. Refd. 
Alexander.v. Southey (1821), 6 B.& Ald. 247; Davies 
¢. Vernon (1844), 6 Q. 1B. 443. Mentd. Stephenson. v. 
ere sce: t Moo. & P. 357; Garland v. Carlisle (1837), 


1518. -|—-In an action of assault & 
battery, de injuria is good replication to a plea, 
stating that EK. & B. were possessed of a close, & 
plitf. was making noise, etc., & defts., as scrvants 
of EK. & B. & by their command, requested him to 
depart & he refused, whereupon defts., as the 
servants of E. & BK. gently laid hands, etc., & 
because pltf. resisted, defts., as servants, etc., & 
by command, ctc., a little hurt, etc.—PIaaorTr v. 
Kemp (1832), 1 Cr. & M. 197; 149 KB, BR. 378 5 sub 
nom. Piuarr v. Kemp, 3 Tyr. 128. 

Annotations - —Mentd. Bowler v. Nicholson (1810), 12 Ad. 
& Wl. $413 Purchell », Salter (1841), 10 L. J. Q. Li. 8. 
1519. .|—If a master, having a doubt, 

or no doubt of his own rights, sets his servants to 

build a wall in a mine, they would, if he proved to 
have no right, be all liable in an action of trespass, 

but it would not be felony in the servants... . 

What I feel is this, that if these men acted bond fide 

... conceiving that he had the right which he 

claimed, they are not within this Act [7 & 8 Geo. 4, 

c. 30]. But if... [they] Knew that it was a 

malicious act on the part of the master, I think 

then they would be guilty of the offence charged 

(LORD ABINGER, (.B.).—R. v. James (1837), 8 

C. & P. 131. 

Annotation -—Mentd. R. v. Day (1844), 8 J. P. 186. 

1520. ——-.]—To a declaration in trespass 
quare clausum fregit, deft. pleaded that the locus 
in quo was the soil & freehold of T.: & justified 
as servant, & by command, of T. leplication, 
traversing the command. T. was a minor & ward 
in Chancery, & deft. the receiver & general agent 
for the estate :—Held: from this the jury might 
infer a general authority to do the act, &, if they 
gu inferred, ought to find for deft. & upon this 
issue, pltf. was not entitled to show that he held 
under a lease, & to insist that the act was therefore 
such as an infant could not authorise.—EWER v. 
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" Sect. 2.—In tort: Sub-sects. 3, 4,5,6&17, A., B., 
C..D. &E. Sect. 3: Sub-sect. 1.) 


JONES (1846), 9 Q. B. 623; 16L. J. Q. B. 42; 10 
Jur. 965; 115 EB. R. 1412; sub nom. URE v. 
Jones, 8 L. T, O. 8. 135. 

1521. ——— ——.]—Brettv. Watson, No. 1511, 
ante. 

1522. J—PIU., the occupier of land 
through which an alleged highway ran, locked a 
gate which closed the path. On this the high- 
way board of the district held a meeting at which 
all defts. except the surveyor to the board, were 
present, & a resolution was passed to which all 
defts. except the clerk & surveyor were parties, 
declaring the path to be a public road. A formal 
order, signed by the clerk, was given to the sur- 
veyor directing him to remove the lock, & this he 
did. Pltf. thereon joined as defts. in an action 
of trespass, the clerk, the surveyor, & the individual 
members of the board :—Held: the surveyor was 
liable as he removed the lock, fer a servant who 
docs an unlawful act cannot justify it as having 
been done by his master’s order.—-MILL v. HAWKER 
(1874), L. R. 8 Exch. 09; 43 L. IT. Ex. 120; 30 
LL. T. 804; 23 W. RR. 263 affd. on appeal (1875), 
la. R. 10 Exch, 92, Ex. Ch. 

Annatation :—Mentd. Denny v. Thwaites (1876), 2 Ex. J). 21. 

1523. Infringement of trade mark./— 
lixon 1. FaAwcus, No. 1544, post. 
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SUB-SECT. 4.—RATIFICATION BY MASTER. 


See, generally, AGENCY, Vol. I., pp. 418 e seq. 
Levying of distress.] —See Distress, Vol. XVITI., 
p. 331, Nos. 643-647. 


——— 


Sup-secr, 6.—ActT IN MASTER'S INTEREST 
AND ror IIis BENEFIT. 


1524. Whether servant lHable.J—Prrkins 
Situ, No. 1517, ante. 

1525. -}—A servant may be charged in 
trover, although the act of conversion be done by 
him for the benefit of his master.—STrEPHENS v. 
JLWATLL (1815), 4M. & S, 259; 105 EL. R. 830. 
Annotations :—Consd. Cranch v. White (1835), 1 Bing. N. C. 

414. Apprvd. Hollins v. Fowler (1875), L. R. 7 H. L. 757. 

Apld. Winter v. Bauneks (1901), 84 L. T. 6504. Befd. 

Alexander v. Southey (1821), 5 B. & Ald. 2473 Stephenson 

*. Hart. (1823), 1 Moo. & P. 357; Garland ». Carlisle 

(1837), 4 Scott, 587; Kynaston v. Crouch (1845), 14 

M. & W. 266; Symonds vr. Atkinson (1856), 1 H. & N. 

146; McEntire v. Potter (1889), 22 Q. B.D. 438: Gordon 

vt. London, City & Midland Bank, Gordon ». Capital & 

Counties Bank (1900), 83 L. T. 762. Mentd. Lrico v. 

Helyar (1828), 1 Moo. & P. 541; Balme wv. Mutton (1833), 

9 Bing. 471; Sharland v. Mildon, Sharland v. Loosemore 

(1846), 5 Haro, 469; Rarker v. Furlong, [1891] 2 Ch. 172. 

Assaults in defence of master’s person or pro- 
perty.]—Sre Sub-sect. 7, D., post. 

Sce, also, AGENCY, Vol. I., pp. 682, 683, Nos. 
2919-2922, 


i 
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SUB-SECT. 6.—]FFECT OF NON-FRASANCE. 

1526. Whether servant Hable.|—A servant not 
red enaay for neglect only for misfeasance.— 
4ANE UV. COTTON (1701), as reported in 12 Mod. 
Rep. 472, 488 ; 1 Ld. Raym. 646; 1 Salk. 17 ; 88 


K. R. )458., 
Annotations :-—-Retd. Jones v. Hart. (1697), 2 Salk. 441: 


Porkins v. Smith (1752), Say. 40; Woods ¢. Minnis (1852), 
PART XI. SECT. 2, SUB-SECT. 7.—A. 

k. JFhether scrvant liable.}—1.KNNOX 
v. HARRISON (1858), 7 C. P. 496.—CAN. 
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PART XI. SECT. 2, SUB-SECT. 7.—C. 
1. Whether servant liable — Conrer 
of chattel mortgage — Absolute 


MASTER AND SERVANT. 


16 Jur, 936; Bennett r. Bayes (1860), 5 H. & N. 391. 
Mentd. lt. v. Cotton (1751), Park. 112; Whittield v. Le 
Despencer (1778), 2 Cowp. 754; Nicholson v. Mouncey 
(1812), 15 Kast, 384; Laugher v. Pointer (1826), 5 B. & C. 
547: Muspratt v. Gregory (1836), 1M. & W. 633; Duncan 
”. Findlater (1839), 6 Cl. & Fin. 894; Johnson v. Mid. 
Ry. (1849), 4 Exch. 367; Hearn v. L. & 8S. W. Ry. (1855), 
24], J. Ex. 180; KR. v. Gibbs (1855), Dears. C. C. 445; 
I. v. Kay (1857), 26 L. J. M. C. 119; Mersey Dock 
Trustees v. Gibbs (1866), L. R.1 H. L. 938; KH. v. Treasury 
Lords Comrs. (1872), 41 L. J. Q. B. 178; Bainbridge v. 
Postmastcr General, [1906] 1 K. B. 178; Clarke ». West 
Ham Corpn., [1909] 2 K. B. 858; Bamfield v. Goole & 
Shefficld Transport. Co., [1910] 2 K. B. 94; G. N. Ry. «. 
L. BK. P. Transport & Depository, [1922] 2 K. B. 742. 
1527. Non-repair of highway.|—A  sur- 
veyor of highways is not personally responsible 
for injury arising from non-repair of the highways. 
Although the servant of the parish for the per- 
formance of these duties, there is nothing to show 
an intention to make him liable for the non- 

performance of the duties of his master (WILLEs, J.) 

Rep. 205 H 9 Ju. 7". 145 H 10 Jur. N. S. 79 3 11 W. hi. 

735: 159 E. R. 82, ix. Ch. 

Annotations :-—Retd. Mill v. Hawker & Wickeit. (1874), 30 
L. T. 894; Taylor v. Greenhalgh (1874), L. R. 9 Q. B. 
487. Mentd. Hartnall ». Ryde Comrs. (1863), 4B. & 8. 
361; Parsons v. St. Muthew, Bethnal Green (1867), L. R. 
3 C. P. 566; Wilson v. Walifax Corpn. (1868), L. R. 3 
Exch, 114; Gibson v. Preston Corpn. (1870), L. HK. 5 
QY. B. 218; Holborn Grdns. ». St. Leonard’s Shoreditch 
Vest (1876), 41 J. P. 38; Loughborough Highway 
Board v. Curzon (1886), 16 Q. B. D. 5653; KR. w Poole 
Corpn. (1887), 19 Q. B. D. 602; Cowley _v. Newmarket. 
J. 2B., [1892] A. CG. 3453; Saunders rv. Holborn Board of 
Works (1894), 71 L. T. 519; Rundle +. Hearle, [1898] 
Zan B. 83; Maguire ». Liverpool Corpn., [1905] 1 K. 3B. 
Oo. 
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Surn-seer, 7.—LIABILITY FOR PARTICULAR 
TORTS. 
A. Negligence. 

See, generally, NEGLIGENCE. 

1528. Whether servant llable—Negligent driving. ] 
—--MORETON 7. HLARDERN, No. 1121, ante. 

1529. —— Joint Hability with master.]/— 
WHITAMORE 1. WATEKHOUSK, No. 1037, ante. 

——-.]—See, also, Nos. 1505-1508, ante. 





RB. T'respass. 

See, generally, AGENCY, Vol. T., pp. 686, 687, 
Nos. 2956-2959. 

1530. Whether servant liable— Trespass to land.] 
— WILSON t. WEDDELL (1608), Yelv. 144; J 
Brownl. 143; 80 KB. R. 97. 

Annotations :-—Mentd. Doe da. Tofield ». Tofield (1809), 
LL Kast, 246; Wainewright. 1. Klwell (1816), 1 Madd. 627 ; 
Right d. Taylor v. Banks (1832), 3 B. & Ad. G64; King 
®. Turner (1833), 1 My. & K. 456. 

15381. Wrongful detention of railway passenger— 
Non-payment of fare.]}— WHELDALE v. NORTHERN & 
HASTEUN Ry. Co. (1844), 3 I. T. O. S. 59. 

See, also, Nos. 1514, 1516, 1519, 1520, ante. 


C. Trover and Conversion. 

Nee, generally, AGENCY, Vol. 1., pp. 683-685, 
Nos. 2929-2945. 

1582. Whether servant liable—Money received 
as servant—Misapplied by servant.|—(Canry 7. 
Wererster, No. 1035, anie. 

1588. ——— Goods received as servant—Servant 
of carrier.]——I{ARVEY v. SYLIARD, No. 1034, ante. 

1534. Proof of delivery to master.]— 
The servant of a party who had been bargaining 
for the purchase of a chattel, came to the owner 
& said that his master desired to look at it, & 











refusal to deliver.}—A servant or agent 
can be sued for conversion of a chattel 
mtge. claimed by pitf. from the master 


Part X1I.—LIABILITIES OF THE SERVANT TO THIRD PERSONS. 


would keep it if approved of. The chattel was in 
consequence delivered to the servant, but was 
neither purchased nor returned. Trover was 
brought against the servant :—Held: the master 
was a competent witness to prove in defence, that 
the message had been delivered by his authority, 

& the chattel received & kept by him.—GRYLLS 

2, DAVIES (1831),2 B. & Ad. 514; 109 BE. R. 1234. 

Annotalton :—Mentd. Hearn v. Turner (1846), 2 C. B. 635. 
1535. Right of refusal to deliver up.|— 

Where goods, the property of pltf., had been, by 

the servants of an insurance co., carried to a ware- 

house, of which deft., a servant of the co., kept the 
key, & deft., on being applied to by pltf. to deliver 
them up refused to do so without an order from the 
co.:--Held: this was not such a refusal as 
amounted to a conversion of the goods by deft.— 

ALEXANDER v. SOUTITEY (1821), 5 B. & Ald. 247; 

106 BK. R. 11838. 

Annotations :-—Refd. Mellin v. Kelshaw (1830), 1 Tyr. 109; 
Cranch v. White (1835), 1 Bing. N. C. 414; Garland v. 
Oarlisle (1837), 4 Scott, 587; Davies v. Vernon (1844), 
6 Q. B. 443; Leo v. Bayes (1856), 18 C. B. 599; Barnett 
v. Crystal Palace Co. ay a 4 1. T. 403; Hollins v. 


IKowler (1875), L. R. H. L. 757. Mentd. Hawkes v. 
as Re Cr. & J. 5195 Clark 7. Chamberlain (1836), 


1536. —-—.J—A servant or agent 
who has received goods from his master or principal, 
may, on a demand made by the true owner of the 
goods, give a qualified refusal to deliver them up, 
without being liable to an action of trover; but. 
where a bailee sets up or relies upon the title of his 
bailor, in answer to such demand, his refusal is 
evidence of a conversion by him. 

A. lost a horse & found it at R.’s stable & R. 
refused to deliver it up, & said it belonged to L., 
& then both B. & Qt. refused ; afterwards B. said 
he bought it at X.’s, not being market overt, 
which turned out to be truce. <A. then offered 
R. & LB. separately an indemnity, if they would 
deliver the horse up, but R. refused to let it go, 
& LB. said he Jeft the matter entirely to R. In 
an action of trover against BB. & R.: -/Teld: 
here was sufficient evidence of conversion by R.- - 
LEE v. BAYES (1856), 18 ©. B. 599; 271. T.O.S. 
Io7; 20 J. VP. 6943 139 EF. R. 15043 sub nom. 
LEE v. ROBINSON & Baysrs, 25 l. J. C. P. 24193 
2 Jur. N.S. 1093. 


-(nnotations :-—Mentd. Harercave +. Spink, [1892] 1 Q. B. 
25; Clayton v. Le Roy, [1911] 2 K. B. 1031. 


-]—Sce, also, Nos. 1506, 1516, 1525, ante. 

















D. Assault. 

1537. Whether servant )iable-—Assault In de- 
fence of master.!—Servant may justify an assault. 
in defence of his master. —LIEEWERD v. BASIL 
(1695), L Salk. 407; 91 Id. R. 853; sub nam. 
LEWARD v. BASELY, 1 Ld. Raym. 62. 

1538. ——— «| —SHINGLETON v. Suiru (1699), 
2 Lut. 1481; 125 Kh. R. 816. 

Aion -— Mentd. Weaver v. Bush (1798), 8 Term Ttep. 


1539. -}—BARKER v. REYNOLDS & 
Westwoop (1733), Kel. W. 1843; 25 I. BR. 531; 
sub nom. BARFOOT v. REYNOLDS, 2 Stra. 953. 

1 Assault on master justifiable.]— 
Where to an action for an assault deft. justilies 
in defence of his master, pltf. cannot show his 
assault on the master to have been justifiable on 
the general replication, de injuria sua propria, 
but must new assign—WEBBER v. LIVERSUCH 
(1795), Peake, Add. Cas. 51, N. P. 

1541, Assault in defence of master’s goods.) 
-- LEEWERD v. BASILEE (1695), 1 Salk. 407; 91 




















ape, 


or principal, where the refusal by such | 


servant or agent to deliver it. to | THRESHER CoO., 





pitf. is absolute.—ADVAKCER RUMELY 
INCORPORATED vv. } Sask. 


187 


E. R. 353; sub nom. LEWARD v. BASELY, 1 Id. 

Raym. 62. 

Annotation :-—Refd. Tiekell ». Read (1773), Lofft, 215. 
1542, —— PP v. SMITH (1699), 

2 Lut. 1481; 125 BK. R. 816. 

eee :—Mentd. Weaver v. Bush (1798), 8 Term Rep. 


.}—See, also, Nos. 1512, 1515, 1518, ante. 


Ki. Other Cases. 

See, generally, AGENCY, Vol. I., p. 687, Nos. 
2960-2964. 

1543. Interference with easement.]—In an action 
on the case for obstructing pltf.’s lights, a clerk 
who superintended the erection of the building 
by which they were darkened, & who alone directed 
the workmen may be joined as a co-deft. with the 
original contractor.-—-WILSON v. Preto (1821), 6 
Moore, C. P. 47. 
sine aoe :—Refd. Thompson r. Gibson (1841), 7 M. & W. 








ee generally, TKASEMENTS, Vol. XIX., pp. 1 
et seq. 

1544. Infringement of trade mark by direction 
of master—Right to indemnity from master.|— 
A declaration alleged that pltf. was employed by 
the deft. to make certain articles, & that deft. 
fraudulently directed pltf. to place on each of the 
articles a mark which was the trade mark of It. 
& that pltf. did so innocently, & was thereby 
subjected to a chancery suit at the suit of R., which 
he had to pay a large sum to compromise :—I/eld : 
as this suit could have been prosecuted by K., 
successfully for an injunction & an account, the 
declaration .showed a good cause of action.— 
Drxon v. Fawcus (1861), 3 E. & EK. 537; 30 
L. J. Q. B. 137; 3 L. T. 693; 7 Jur. N.S. 895; 
9W. RH. 414; 121 E.R. 544. 


Annotations :—Mentd. Burrows v. Rhodes, [1899] 1 Q. B. 
816; Bow v. Hart (1905), 74 L. J. K. B. 341; Britannia 
eee Laundry Co. v. Thornycroft (1926), 135 Tl. T. 


1545. Infringement of copyright./—An author 
whose copyright is infringed in any manner 
mentioned in Fine Arts Copyright Act, 1862 (c. 68), 
s. 6, is entitled to recover separate penalties against 
every infringer, whether principal or agent, master 
or servant, the minimum penalty in every case 
being a farthing for cach copy by him pirated.— 
BASCHET v. LONDON ILLUSTRATED STANDARD Co., 
[1900] 1 Ch. 73; 69 L. J. Ch. 35; 81 1. T. 509 ; 
48 W. R. 56; 44 Sol. Jo. 42. 

Annan :—Mentd. Hildesheimer », Faulkner, [1901] 2 

th. 552. 

See, generally, Copynianr, Vol. XTII., pp. 217 
et seq. 

Libel.J See Nos. 1509, 1531, aate. 

Fraud.]—See No. 1510, ante; Aarncy, Vol. I., 
pp. 685, 686, Nos. 2946-2955. 

Procuring breach of contract between employer 
& third person.|—Sce No. 1513, ante. 

Threats & false statements—Causing personal 
injury.|—See No. 1171, ante. 

Illegal distress.)—See Distress, Vol]. NVIT., pp. 
331, 386, Nos. 642-656, 1267-1270. 


Secr. 3.—CRIMINAL LIABILITY. 
SUB-sECT. 1.—IN GENERAL. 
Liability when acting under superior orders.|-— 
See CRIMINAL LAw, Vol. XTV., pp. 52, 53, 67, 68, 
Nos. 185-188, 328-330. 





srreior, {1919]) 2 W. W. R. 647; 12 
L. R. 204.-—CAN. 


190 


1.—Procuring or encouraging breach of contract 
by master. Sect. 2.) 


this threat the employcrs refused to continue to 

teach pltf. under the terms of the decd of 

apprenticeship. In an action by him against the 
socicty & certain of the offices :—Held: pltf. had 

a good cause of action to which the previous 

agreement between the society & the employers 

was no answer.—READ v. FRIENDLY SOCIETY OF 

OPERATIVE STONEMASONS OF ENGLAND, [RELAND & 

WALEs, [1902] 2 K. B. 732; 71 L. J. K. B. 994; 

87 L. I. 493; 66 J, VP. 822; 51 W. R. 115; 19 

T. L. R. 20; 47 Sol. Jo. 29, C. A. 

Annotations :—Consd. South Wales Miners’ Federation tv. 
Glamorgan Coal Cu., (1905] A. C. 239. Distd. Smithies 
v. National Assocn. of Operative Plasterers, [1909] 1. K. Ls. 
310. Refd. Bulcock v. St. Anne’s Master Builders’ 
Fedoration (1902), 19 'T. L. 1. 27; Larkin v. Long, |19)5) 
A. GC. $14; Pratt ». British Medical Assoen., 41919) 1 
K, 33. 244. 

1557. J—The rules of an assocn. 
comprising substantially all the retail dealers of 
yeast in a large area stated the object of the 
Assocn. to be (a) to enable the members to mect 
from time to timie for mutual counsel ; (b) to advise 
the meeting of all defaulting customers; & (c) to 
improve the tone of the trade generally & create 
a more amicable feeling amongst the members ; 
& (rule 20) ‘‘ on an employee leaving an employer, 
who is a member of the assocn., the employer shall, 
if so desirous report the same to the secretary 
who shall advise all the members, & no other 
member of the assocn. shall employ or supply 
him for twelve months.” The officials of the 
assocn. were W., the secretary, & three other 
persons. 

D., after serving two years with W. as his 
traveller to obtain orders for yeast from his cus- 
tomers in his district, which was within the arca 
entered the service of H., also a member of the 
assocn, & calrying on business in the same district, 
subject to a munth’s notice on cither side to be 
given at any time. W., finding that D. was 
obtaining from his customers orders for yeast for 
f., convened a meeting of the assocn. which IL. 
attended. <At this meeting the attention of H. 
was called to rule 20 & he was asked to dismiss D. 
which he refused to do. After the meeting dis- 
cussion took place between some of the members, 
including W. & If, & eventually H. consented to 
give & did give D. notice determining his employ- 
ynent. In an action by D. against the officials of 
the assocn. claiming damages & an injunction to 
restrain them from interfering with him in’ his 
calling on the ground that they had used their 
position & influence as officials to bring undue 
pressure to bear on I. to procure his dismissal :— 
Heid: D. had no cause of action, for on the evi- 
dence he had failed to prove his dismissal was 
obtained by legal means, 7.c., coercion, intimida- 
tion, threats or unduc influence.—-DAVIES v. 
THomASs, [1920] 2 Ch. 180; 89 L. J. Ch. 338; 
123 L. T. 4563 845.2. 201; 367. LR. 5713 64 
Sol. Jo. 529, C. A, 

«lo ts o—— é a hl "old qy ‘ ‘ vai 

gece aia ane ee fer ee eee eae 

1558. ——.]—Jnducement not to continue 
an employment is illegal only if it is exercised by 
illegal means. 

A branch of a musicians’ trade union having 
expelled pltf. from the union passed a resolution 
on Feb. 2, 1919, that as plif. was now a non-member 
of the union the members of the branch would not, 
after Mar. 3, 1919, play with him, & any member 
so doing would be treated as a non-member. 
On Feb. 7, 1019, the passing of this resolution 
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tified by the secretary of the branch to the 
SanaatE & al to the musical director of the 
cinema where pltf. was employed. The enforce- 
ment of this resolution was suspended during 
correspondence & further meetings, & ultimately, 
on Apr. 21, 1919, the secretary of the branch wrote 
to inform pltf.’s employer that the resolution of 

Feb. 2, would be acted upon, whereupon pltf., who 

had on Feb. 15, 1919, received from his employer 

a fortnight’s notice of dismissal, was instantly 

disinissed. In an action by pltf. against the 

secretury & members of the branch committee 
alleging threats & coercion by them & asking for 
an injunction to restrain them from individually 
or collectively interfering with his right to dispose 
of his labour as he would :—Held: the simple 
notification to the employer of an intention to do 

a lawful act, or lawful acts, whether on behalf 

of an individual or of a number of persons, could 

not properly be described as the use of illegal 
means against the person enployed.—WOLSTEN- 

HOLME v. ARiss, [1920] 2 Ch. 408; 89 L. J. Ch. 

395; sub nom, WOISTENHOLME v. AMALUAMATED 

MUSICIANS’ UNION, WOLSYENHOLME v. ARIss, 

123 L. T. 741; G4 Sol. Jo. 585; 81 J. LP. Jo. 

266. 

1559. —— Conspiracy—Only when acts them- 
selves actionable.|—A conspiracy to do certain acts, 
not being criminally punishable, gives a right of 
action only where the acts agrecd to be done & 
in fact dune would had they been without pre- 
concert, have involved a civil injury to pltf. for 
which he would have had a right of action.-— 
HurrLey v. Smumons, [1808] 1 Q. B. 18]; 67 
L.J,Q.B. 218; 147. I. 2. 150. 

Annotations :—Consd. Quiun rv. Leathom, [1901] A. C. 495. 
Refd. Pratt v. British Medical Assocn., [1919] 11. B. 244; 
Valentine v. Hyde, (1919) 2 Ch. 129; Sorrell ¢. Smith, 
[1925] A. C. 700. 

1560. Effect of previous agreement between 
employers & third party.|—RkEAD v. FRIENDLY 
SOCLETY OF OPERATIVE STONEMASONS OF WNGLAND, 
IneLAND & WALES, No. 1556, ante. 

1561. ——— Breach procured to compel payment 
of lawful debt.|—'I'wo or more persons, who have 
special power by virtue of their position, for 
exalnple, as oflicers of a trade union, to carry oul 
their design, commit an actionable wrong, & 
will be liable in daniages, if they combine to prevent 
& in fact prevent a workman from obtaining 
employment in his trade or calling because they 
wish to conipel him to pay a debt lawfully due from 
him. 

It is not essential to pltf. in order to succecd 
that jhe should establish that there was a con- 
bination of two or more persons to do the acts 
complained of. A single person wrongfully pre- 
venting a man from obtaining or holding employ- 
ment will be liable for the damages suffered 
(Romi, L.J.).—-GIBLAN v. NATIONAL AMAL- 
GAMATED LABOURERS’ UNION OF GREAT BRITAIN 
& IRELAND, {1903j 2 K. B. 600; 72 L. J. K. B. 
907; 89 L. T. 386; 19 T. L. R.°708, C. A. 
Annotations :—Consd. Pratt v. British Medical Assocn., 

1919) 1 K. B. 244; Valentine rv. Hyde, [1919] 2 Ch. 129; ° 

avies v. Thomas, [1920] 1 Ch. 217; White v. Rilcy, 

(1921]1 Ch. 1. Refd. Airey v. Woighill (1905), 49 Sol. Jo. 

279; Conway v. Wade, 11908) 2 K. B. 844; Malcolm, 

Brunker & Co. v. Waterhouse (1908), 24 T. L. R. 854; 

Hodges v. Webb, {1920} 2 Ch. 70; Ware & De Freville 


». Motor Trade Axssoon., [1921] 3 K. B. 40; Sorrell v. 
Smith, (1925) A. C. 700. 


Dismissal in consequence of libel & slander.| 
—Sce LIBEL & SLANDER, Vol. XXXII., pp. 121, 
122, 160, 161, 174, Nos. 1527-1537, 1936-1940, 
2128-2135. 

~———— Dismissal] in consequence of threat to strike.] 
—Sce TRADE & TRADE UNIONS. 
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1562. Against whom action may be brought— 
Single individual.|—-GIBLAN v. NATIONAL AMAL- 
GAMATED LABOURERS’ UNION OF GREAT BRITAIN 
& IRELAND, No. 1561, ante. 

Against trade unions.|—Sce ‘RADE & 
TRADE UNIONS. 





SECT. 2.—PERSONAL INJURY. 

See, generally, NEGLIGENCE. 

1563. Whether duty owed to servant—Negligent 
performance by third party of contract with master.] 
—EVERARD v. HOPKINS, No. 1455, ante. 

1564. .J—A. contracted with the Post- 
master-General to provide a mail coach to convey 
the mail bags along a certain line of road; & L. 
& others also contracted to horse the coach along 
the same linc. B. & his co-contractors hired C. 
to drive the coach :~--Held: C. could not maintain 
an action against A. for an injury sustained by him 
while driving the coach, by its breaking down from 
latent defects in its construction..—WINTERBOTIUOM 
v. WRicur (1842), 10 M. & W. 109; 11 J.. J. lx. 
415; 152 HB. Kh. 402. 

Annotations :-—Expld. Gerhard +. Bates (1853), 2 k. & B. 
476. Consd. Blakemoro v. Bristol & Exeter Ry. (1858), 
8 EK. & 8B. 1035. Distd. Heaven v. Pender (1883), 11 
Q- B.D. 503. Folld. Marl v. Lubbock, (1905) 1 K. B. 253. 

efd. Burgess v. Gray (1845), 1 C. B. 578; Alton +. Mid. 

Ry. (1865), 19 C. B. N.S. 213: Collis v. Selden (1868), 

L. R. 3 C. P. 495; Moule v. Garr tt (1870), L. RR. 6 ixeh. 

132; Hawkins » Smith (1896), 12 T. L. RR. 532; Blacker 

. Lake & EWiot (1912), 106 L. IT. 533. Mentd. Howard 

e. Shepherd (1850), 9 C. B. 297; Lumley 7. Gye (1853), 

2H. & B. 216; Thompson v. Lucas (1568), 17 W. R. 520; 

CGicorgo v. Skivington (1869), 21 L. T. 495; Cale. Ry. rv. 

Warwick (1897), 77 lL. T. 570; Phillips +. Britannia 

Hygionie Laundry Co., | 1923) 1 K. 8B. 339. 

1565. -—— eJ—PItE.’s master had com- 
pleted a contract on deft.’s premises. After its 
completion, plitf., by his master’s orders, went on 
to deft.’s premises for a purpose incidental to the 
contract. Near pitf. was an unfenced_ shaft, 
down which he fell, & injured himself. The jury 
found that deft. had not used reasonable care with 
respect to the shaft, & that pitf. had not contributed 
to the accident by his own negligence :—Weld: 
pltf., beimg on deft.’s premises for a purpose 
incidental to a contract which had just been com- 
pleted, by his order, was not w mere volunteer, 
but was in the position of a purchaser invited by 
the shopkeeper into a shop with unconccaled 
danger in it, & it was, therefore, the duty of deft. 
to have put up some safeguard around. the shaft, 
or to have given pltf. reasonable notice of the 
danger. It made no difference in the liability of 
a shopkeeper for injuries sustained in his shop 
through his negligence, that the purchaser sends 
his servant instcad of going himself.—1NDERMAUR 
v. Dames (1867), L. R.2C. P. 311; 36L. 5.0. P. 
181; 16 L. T. 203; 315. P. 390; 15 W. RR. 434, 
Ex. Ch. 

Annotations :— Distd. Brooks v. Courtney (1869), 20 L. T. 
440. Consd. King ». G. W. Ky. (1371), 24 L. T. 583; 
Smith ». Steele (1875), L. Wt. 10 Q. B. 125; Watkins v. 
G. W. Ry. (1877), 46 L. J. Q. B. 817; Kiliott v. Hall 
(1885), 15 Q. B. D. 315; O'Neil v. Kvorest (1892), 61 
L. J. Q. B. 443; Cavalier v. Pope, [1906] A. C. 428 5 Lewis 
vr. Ronald (1909), 101 L. T. 5343 Elliott v. Roberts (1915), 
32 T. L. R. 71; Cole v. De Trafford (No. 2), [1918] 2 K. B. 

523; Fainnan v. Perpetual Investment Bldg. Soc., [1923] 

A. C. 74; Mersoy Docks & Harbour Board v. Procter, 

[1923] A. C. 253; Sutcliffe v. Clients Investment Co., 

11924) 2 K. B. 746. Refd. White ». Franco (1877), 2 

C. P. D. 308 ; Woodley v. Met. Dist. Ry. (1877), 2 Kx. D. 

384; Heaven v. Ponder (1883), 11 Q. B. D. 503 ; Thomas 


v. Quartermaine (1887), 18 Q. B. D. 685; Cale. Ky. v. 


Mulholland, [1898] A. C. 216; Earl v. Lubbock (1904), 
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74L. J. K. B. 121; Bates v. Batoy, (1913] 3 K. B. 351; 

Latham v. Johnson, [1913] 1 K. B. 398 3; Lucy v. Buwden, 

11914) 2 K. B. 318; Norman v. G. W. Ky., 11915) 1 K. 4. 

584; Brackley v. Mid. Ry. (1916), 85 L. J. K. B. 1596; 

Cox v. Coulson, [1916] 2 K.B.177 ; Walkerv. Crabb (1916), 

33° T. IT. KR. 119; Hayward v. Drury Lane ‘Theatre & 

Mossy’ Pyare [1917] 2 K. B. 899; Maclenan v. Segar, 

Menta 2K. B. 325; Dunster v. Hollis, [1918] 2 K. 1B. 795. 

entd. Gautret v. KEgorton, Jones ». Eyerton (1867), L. R. 
2C. 2. 371; Paddock v. N. EF. Ry. (1868), 18 L. T. 60 ; 

Smith v. London & St. Katheriue Docks Co. (1868), 

L. R38 C. P. 326; John v. Bacon (1870), L. R. 5 CL. PR. 

437; M.S. &AL. ae vw. Woodcock (1871), 25 L. T. 335 ; 

Swainson v. N. EK. Ry. (1877), 37 L. T. 102; Sandys v 

Florence (1878), 47 L. J. Q. B. 5983; Burchell v. Hickis»on 

(1880), 50 L. J. Q. B. 101; Batebelor v. Fortescue (1883), 

11 Q. B. D. 474; Gridley v. Thames Conservators (1886), 

27T. L. R. 469; Marney v. Seott, (1899) 1 Q. BB. O86; 

Wright v. Lefever (1902), 51 W. KR. 1493 Lowery. vt. 

Walker, [1910] 1 K. B. 173; Blacker v. Lake & Elliot 

(1912), 106 L. T. 533; Clinton v. Lyons, (1912) 3 K. B. 

198; R. wv Broad, [1915] A. C. 1110; Hart v. Rogers, 

[1916] 1 K. 1B. 646; Wilson « Barry Ry. (1916), 116 

L. T. 71; Pritchard v. Peto, [1917] 2 K. B. 173; Scrutton 

¢. A.-G. for Trinidad] (1920), 90 L. J. P. C. 303 Anchor 

Line (Henderson) vt. Dundee Harbour Trustees, Kllerman 

Lines v. Dundee Harbour 'Trustecs, Thomson, Shepherd 

v. Dundee Harbour Trustees (1922), 38 T. L. R. 299; 

Mercer vr. S. EK. & C. Ry’s Managing Committee, [1922] 

2K. B. 5493 Cockburn v. Sinith (1923), 40 T. TR. 193; 

Sheechun v. Dreamland, Margate (1923), 40 T. La. RR. 155; 

Letang v. Ottawa Elcctric Ry., [1926] A. C. 725. 

1566. |—A ry. co. agreed with a con- 
tractor that he should shunt their trucks upon thelr 
line, & should supply horses & men for that pur- 
pose, the co. to provide boys to assist in the shunt- 
ing when they had boys, & when they had not the 
shunting to be done without boys. For several 
years pltf. as the servant of the contractor shunted 
trucks on the co.’s linc. sometimes with & some- 
times without boys. The operation of shunting 
is dangerous to any man performing it without 
assistance. PItf. on one occasion asked the co.’s 
foreman for a boy, but as the co. could not provide 
one proceeded to shunt trucks alone, & without 
apy negligence on his part was injured by a truck 
running over him. In an action by him against 
the co. :-- eld: there was no evidence for the 
jury of any negligence or breach of duty on the 
part of the ry. co. towards plitf., & he had therefore 
no cause of action.-~- MEMBERY v. GREAT WESTERN 
Ry. Go. (1889), 14d App. Cas. 179; 58 1. 7. Q. 3B. 
563; 61 L. T. 5663 543. P. 2443 38 W. RR. 145 ; 
57. L. R. 468, 1.1.3; affy. (1888), 4 T. TL. 1. 504, 
C', A. 

Annotation :— Refd. 
Q. B.D. 359. 
1567. J—Deft. contracted to keep in 

repair a number of vans owned by a firm. Pitf. 

was a driver in the employment of the firm, & 
while he was driving one of the vans a wheel came 
off & he sustained injuries by falling from the van. 

‘he van had been in the hands of deft.’s workmen 

shortly before & on the day of the accident, & 

plitf.’s cause of action was based upon the negligence 
of the workmen in failing properly to inspect & 
repair the defective state of the van, & the negligent 
manner in which the repairs were done :—Jleld : 
deft. was under no duty to plitf., & there was no 

cause of action.—KMARL v. LUBBOCK, [1005] 1 

K. B. 253; 741. J. K. B. 121; 91 L. T. 8305 53 

W.R.145; 21T. L. R. 713; 49 Sol. Jo. 83, C. A. 

Annotations :-—Distd. White v. Steadman, [1913] 3 K. B. 
340. Refd. Cavalier v. Pope, [1906] A. C. 428; Bates e. 
Batey, (1913) 3 K. B. 351; Brackley v. Mid. Ry. (1916), 
$5 L. J. K. B. 1596. Mentd. Blacker v. Lake & Elliot 
(1912), 106 L. T. 533; Latham v. Johnson, [1913] 1 K. BK. 
398; Lucy v. Bawden, (1914) 2 K. B. 318; Phillips e. 
Britannia Hygienic Laundry Co., [1923] 1 K. B. 539. 
1568. — -|—The landlords of certain 

fla‘s provided for the convenience of their tenants 
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Mackay (1906), 8 F. (Ct. of Sess.) 625.—SCOT. 
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Sect. 2.—Personal injury. Sect. 3.| 


a lift for the purpose of raising articles supplied 
by tradesmen to the various flats. The lift was 
in the form of a box, with a weight on the top, & 
was pulled up & down from below. It ran outside 
the building in iron guides & communicated with 
the scullery windows of the flats, & it was the land- 
lords’ duty to keep it in repair. Pltf., a servant 

of one of the tenants of the flats, was on Dee. 1, 

1909, signalled {o go to the lift, & she accordingly 

went to the scullery window, & was in the act of 

’ taking out some articles from the lift when some 

one pulled it down, with the result that the top 

of it struck her on the head & injured her. In an 
action claiming damages from the landlords in 
respect of her injuries it was alleged that the 
landlords were negligent in having constructed & 
maintained the lift without the means of keeping 
it stationary at a window. ISvidence was given 
that on the day in question the lift was not out of 
repair, & that it had been in use for eighteen years 
without any accident having occurred. The jury 
found that the landlords were guilty of a breach of 
duty in supplying & maintaining a lift which was 

a source of danger to those likely to use it, & 

judgment was entered for pltf. On appeal by the 

landlords :---Ield: the Jandlords had not been 
guilty of any neyligence, & pltf. was not entitled 

to recover.~-POWELL 1, THORNDIKE (1910), 102 

L. I. 600; 26 'T. LL. BR. 399, D.C. 
1569. —— Defective gas pipe.J—Delft., a 

gaslitter, Was employed by pltd.’s master to repair 

a gas-meter upon his premises, & for the purpose 

of doing so took away the meter & in heu of it 

made « temporary connection by means of a 

flexible tube between the inlet pipe & the pipe 

communicating with ‘the house. Pltf. having 
gone, in the ordinary performance of his duty, 
with a light into the cellar where the meter 
had been, gas, which had escaped by reason of the 
insufficiency of the connecting tube, exploded 

& jujured him. The jury found that the work 

had been negligently done, & that the injury 

to plitf., proceeded entirely from such negligence :— 

Held: deft. was liable-—DPARRy v. SMITH (1879), 4 

C.P.D. 825; 481. J.Q. B. 731; 41 1.7.93; 

43 J.P. 801; 27 W. i. 801, 

.fnnolations -—Expld, Blacker v. Lake & EUiot (1912), 106 
L. T. 533. Refd. Clurko v. Army & Navy Co-op. Soc. 
(1902), 72 L. J. K. B. 153. Mentd. Daniels v. Jones (1880), 
Do Colyar’s County Court Cases, 146; Cunnington v. 
G. N. Ry. (1883), 49 L. T. 392; Jackson v. Carshalton 
Gas Co. (18838), 5 T. Le. R. 69; Whitby v. Brock (1888), 
4.T. L. R. 241; Dominion Natural Gas Co. v. Collins & 
Porkins, [1909] A. C. 640. 

1570. Defective staging & ropes.|— 
Neft., a dockowner, supplied & erected a staging 
round a ship in his dock under a contract with the 
shipowner. Pltf. was a workman in the employ 
of a ship painter who had contracted with the 
shipowner to paint the outside of a ship, & in order 
to do the painting pltf. went on & used the staging, 
when one of the ropes by which it was slung, being 
unfit for use when supplied by deft., broke, & by 
reason thereof pitt. fell into the dock & was injured : 
--Held: pitf., being engaged on work on the vessel 
in the performance of which deft., as dock owner, 
was interested, deft. was under an obligation to him 
to take reasonable care that at the time he supplied 
the ropes & staging they were in a fit stute to be 
used, & for the neglect of such duty was liable to 
pitf. for the injury he had sustained.—HEAVEN 
v. PENDER (1883), 11. Q. B. D. 503; 52 L. J. Q. B. 
702; 49 L. T. 357; 47 5. P. 709, OC. A. 


Saeed: eee ee Kiliott v. Hall (1885), 15 Q. 
315. Apld. Thrussell v. Handyside A888), 30 ny B D. 
359. Expld. Cann t. Willson (1888), 39 Ch. D. 39; Le 














Lievre & Dennes v. Gould, [1893] 1 Q. B. 491; Hopkins 
v. G. E. Ry. (186) 60 J. P. 86. ‘ e. Ry. v. 
Warwick (1897 oid L. T. 670: Earl v. Lubbock, [1905] 
1K. B. 253; Bates v. Batey, (1913) 3 K. B. 351. 2 
Tolhausen v. Davies (1888), 57 L. J. Q. B. 392; Scholfield 
v. Londesborough (1894), 10 T. L. ht. 518; awkins 0. 
Smith (1896), 12 J. L. R. 532; Lane v. Cox (1896), 66 
2 J. Q. B. 193: Milburn v. Jamaica Fruit Importing & 
Trading Co. of London, [1900] 2 Q. B. 540; Shrimpton 
v. Hertfordshire County Council (1910), 74 J. P. 305; 
Blacker v. Lake & Elliot (1912). 106 L. T. 533; Baker v. 
James, [1921] 2 K. B. 674. Mentd. O’Neil v. Everest 
(1892), 61 L.. J. Q. B. 453; Witted v. Galbraith (1893), 
9 T. L. R. 800; Mowbray v. Merryweather, [1895] 2 Q. B. 
640; Marney v. Scott, [1899] 1 Q. B. 986; Cavalier v. 
Pope, $1906, 2 K. B. 757; Jackson v. Watson (1909), 
78 L. J. K. B. 587; Latham v. Johnson, (1913) 1 K. B. 
oa Berg v. Rotterdamsche Lloyd (1918), 34 T. L. R. 


1571. Defective trucks.]—Dcft., a 
colliery owner, consigned coals sold by him to the 
buyers by rail in a truck rented by him from a 
wagyon co. for purposes of the colliery. Through 
the negligence of deft.’s servants the truck was 
allowed to leave the colliery in a defective state. 
In consequence of the defect in the truck injury 
was occasioned to pitf., one of the buyers’ servants, 
who was employed in unloading the coals, & had 
got into the truck for that purpose :—Held: there 
was a duty on the part of deft. towards pltf. to 
exercise reasonable care with regard to the con- 
dition of the truck, & deft. was therefore lable 
to plitf. in respect of the injuries sustained by him. 
—H.uLIoTT v. ILTALL (1885), 15 Q. B. D. 3153; 54 
L. J. Q. B. 5183 sub nom. Kiai0Trr v. NAILSTONK 
CoLhiery Co., 34 W. R. 163; 17. L. R. 628, D.C. 
Annotations :—Expld. & Distd. Karl v. Lubbock (1904), 74 

l. J. K. B. 1215; Blackor v. Lako & Flliot (1912), 106 

L. T. 533. Refd. Hawkins v. Smith (1896), 12 T. TL. lh. 

5323 Lane », Cox (1896), 45 W. It. 261; Whito r. Stead- 

man, [1913] 3 K. B. 340. 

1572. ——— Apart from contract—Servant not 
acting in course of employment—Bare licencee.]|— 
Deceased was employed by a builder to watch 
& protect certain unfinished buildings. Work- 
men were employed by deft., a contractor, on the 
land near to where the deceased was on duty, to 
excavate the earth for the foundations of other 
buildings. In the performance of this operation 
they employed a steam crane & winch to which 
were attached a chain & iron bucket by means of 
which the earth was raised from the cxcavation 
& thence to the carts which were to carry it away. 
The deceased had nothing to do with the excava- 
tions, but was standing where he need not have 
been, watching deft.’s men at work, & allowing 
the bucket to pass some three feet over his head, 
when the chain broke & the bucket & its contents 
falling upon him so injured him that he subsc- 
quently died :—Held: there was no evidence of 
negligence in deft.’s workmen: deceased was at 
the most a bare licensee ; & he stood where he did 
subject to all the risks incident to the position in 
which he had placed himself.—BATCHELOR $v. 
FoRTESCUE (1883), 11 Q. B.D. 474; 49 I. TT. 
644, C. A. 

Annotations : ~ Expld. Berg v. Rotterdamscehe Lluyd (1918), 
34 T. L. R. 272. Refd. Tolhausen ». Davies (1888), 58 
L. J. Q. B. 98; Lathan v. Johnson, [1913] 1 K. B. 398. 

578. Servant compelled to encounte:* 
danger.)—PItf. was a workman, who was directed 
by his employer to work in a particular place. 

Defts. were contractors engaged in work above the 

place where pltf. was working. Defts.’ work was 

of such a nature as to be dangerous to persons 
working below, unless proper precautions were 
taken for their safety. Pltf. was aware of the 
danger. PItf., while working where he was directed 
by his employer, was injured by a piece of iron 
dropped by defts.’ workmen, & brought an action 
to recover damages for the injury. The jury 
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found that defts. had been guilty of negligence in 
not taking proper precautions for those below, 
that there was no contributory negligence on the 
part of plitf., & that pltf. did not voluntarily incur 
the risk :—Held: the case was rightly left to the 
jury, although plitf. was aware of the danger, yet, 
as he was compelled by the orders of his employer 
to work where he was working when the accident 
happened, the maxim volenti non fit injuria did not 
apply, & he was entitled to recover.—THRUSSELL 
vw. HANDYSIDE (1888), 20 Q. B. D. 359; 57 L. J. 
Q. B. 347; 58 L. T. 344; 625. P.279; 4T. LR. 
266, D. C. 

1574. ——~— Want of repair of machine hired by 
master.]—HOPkKINS v. GREAT EASTERN Ry. Co. 
(1895), 60 J. P. 86; 12 T. L. k. 25, C. A. 

1575. Servant’s position no better than that of 
master—No right of action by master—Gratuitous 
Joan of defective chattel to master.|—Deft. had 
erected a scaffold for his own use, he afterwards 
contracted with P. to pull down a certain wall 
of deft.’s. There was no provision in the con- 
tract for the use of the scaffold, but deft. was 
aware of its being used, & allowed P. to use it 
gratuitously. One of the put-logs or cross-supports 
on which the planks of the scaffold rested turned 
out to be rotten, but there was no evidence that 
deft. knew of this defect. The put-log gave way, 
& caused an injury to pltf., who was a labourer 
employed by P. :—Held: a gratuitous lender is 
not responsible to the borrower for injuries caused 
otherwise than directly by defects in the chattel 


in reference to the use for which he knows the loan | 


was accepted, & of which defects he was aware, 
& the servant of the borrower is in no better posi- 
tion than his master would have been.—M AcCARTHY 
YOUNG (1861), 6 H. & N. 329; 30 L. J. Ex. 
227; 3L. T. 785; 9 W. RR. 439; 158 BE. R. 186. 
Annotations :-—Refd. Indormaur v. Damos (1866), L. R. 1 
C. P. 274; Coughlin v. Gillison, [1899) 1 Q. LB. 145. 
1576. Defective fence owned by 
master.]|—Deft. kept swine in a field which he 
occupied, & which adjoined the line of a railway 
co., who were bound, under Railways Clauses 
Act, 1845 (c. 33), s. 68, to maintain sufficient fences 
between their line & the field. The existing fence 
was sufficient to keep out oxen, sheep & horses, 
but not swine, & deft.’s swine crawled through the 
fence & upset a trolly of the co., which was 
travelling on the line. Pltf., a  plate-layer 
in the co.’s service, who was travelling on the 
trolly in the course of his service, was injured by 
the accident, & now sued deft. for the damages 
caused thereby. Deft. knew that some of his 
swine had on a former occasion strayed on to the 
line & been killed by a train, & he had been 
warned that the fence was insufficient to keep 
in the pigs :—Held: the co. could not have sued 
deft. for trespass because they were bound under 
the statute to maintain a fence sufficient to keep 
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lthe master took & 
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out swine, & the present action would not lie, 

because pltf. could not be in a better position than 

the co., his employers.—CHILD vy. HEARN (1874), 

aaa 9 Exch. 176; 43 L. J. Ex. 100; 22 W. R. 
6 


Annotations :—Consd. The Bernina (2) (1887), 7 PR. D. 58. 


Montd. Coaker v. Willcocks, [1911 . B. 12 


SEcT. 3.—LOSS OF, OR 
PROPERTY 


1577. Loss of master’s property.|—~ROBINSON v. 
Warr, No. 1493, ante. 

1578. Whether action Hes for trover— 
Military officer.)—Where a colonel had purchased 
horses for the govt. & they being approved of by 
the proper inspecting officer, were sent under the 
care of a serjeant to the receiving depot for His 
Majesty’s use :—Held: the colonel had not such 
a special property as to maintain trover for one of 
them which was taken out of the possession of the 
serjeant, as a distress for a turnpike toll. 

You cannot make my servant, whose possession 
is my possession, my bailee. Te is not liable as a 
bailee. Where goods are delivered to another as 
a bailee, the special property passes to him; but 
here it does not. He is merely the servant of the 
govt. (LORD ELLENBOROUGH, C.J.).—HOPKINSON 
v. GIBSON (1805), 2 Smith, K. B. 202. 


1579. Loss of own property—Action against 
railway company—Though ticket taken by master.] 
—A servant travelling with his master on a railway 
may have an action in his own name against the 
railway co. for the loss of his luggage, although 
paid for his ticket. The 
liability of the railway co. in such a case is inde- 
pendent of the contract. 

A declaration stated that deft. received pltf. & 
his luggage to be carried for reward to deft.’s 
in that behalf & it was proved that pltf.’s master 
paid his fare & took the ticket :—Jleld: it was 
immaterial by whom the reward was to be paid, 
& the allegation in the declaration was proved.— 
MARSHALL v. YORK, NEWCASTLE & BERWICK Ry. 
Co. (1851), 11 C. B. 655; 21 L. J. C. P. 343; 18 
L. T. O. S. 943 16 Jur. 124; 138 E.R. 632. 


Annotations :—Expld. Tattan vr. G. W. Hy. (1860), 2 EB. & FR. 
844. Refd. Dalyell v. Tyrer (1858), E. B. & HK. 899; 
R. ». Robson (1861), 9 Cox, C. C. 29; Foulkes v. Met. 
Dist. Ry. (1880), 5 C. P. D. 157; Elder, Dompster v. 

Gritiths Lewis Steam Navigation 

entd. 

BB. 442; Haynr, 


DAMAGE TO 





Paterson, Zochonis, 
Yo. vo. Paterson, Zochonis, [1924) A. C. 522. 
Austin v. G. W. Ry. (1867), L. HR. 2 Q. 

Roman v. Culliford & Clark (1879), 40 L. T. 536: Meux 
vw. G. E. Ry., [1895] 2 Q. B. 387; Taylor v. M. 8. & L. 
Ry., [1895] 1 Q. B. 134; Hast Indian Ry. v. Kalidas 
Mukerjee (1901), 84 L. T. 210; Harris v. Perry, (1903] 
2K. BR. 219; Lyles v. Southend-on-Sea Corpn., [1905 
2 3. B. 1; Shrimpton v. Hertfordshire County Counci 
(1910), 74 J. P. 305; Pratt v. Patrick, [1924] 1 K. B. 488, 
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MAsTER AND SERVANT. 


Part XII1— Liability of Master in Case of Accident or Death. 


Sect. 1.—AT COMMON LAW. 
Sun-secr. 1.—DvuTIES OF MASTER. 
A. In General. 

1580. Protection.|—LIMLAND v. STEPHENS, No. 
899, ante. 

1581. To ensure safety.]— PRIESTLEY v. FOWLER, 
No. 1647, post. 

1582, Same care as of himself .]—SouUTHCOTE 

v. STANLEY, No. 1702, post. 

1583. Reasonable care—To ensure safety.|— 

(1) A master is bound to take all reasonable 
recautions to secure the safety of his workmen. 
he master who lets the workman down his mine 

is bound to bring him up safely, even though he 

come up on his own business, & not for that of 
his master. 

(2) It is no answer to the claim of damages by 
the surviving relatives of a workman accidentally 
killed in a mine, “which was not in a safe & 
sufficient state,”’ to say that he was at that moment 
of time in the act of leaving the work for a purpose 
of his own.—BRYDON v. STEWART (1855), 2 
Macq. 30. H. L. 

Annotations :—As_ to (1) Consd. Bartonshill Coal Co. v. 
Reid (1858), 31 L. T. O. 8. 255. BRefd. Waller v. 8. K. Ry. 
(1863), 32 Ju. J. Ex. 205; Brown v. Accrington Co- or: 
Cotton Spinning Manufacturing Co. week) 13 L. T. 

Hall vo. Johnson (1865), 34 L. J. 222 ; Groves we 

Fullor (1888), 4 T. L. R. Lids einen s. Mackuy 

{1899} 2 Q. B. 319; Colo v. De Trafford (No. As ibis} 

2 LB. 523. da to (2) Refd. Fowler v. Lock (1872), 

L. R. 7 C. “P. 272 ; ; Douglas v. United Mineral ae 

(1900), 2 W. C. C. 15; ‘Taylor v. Jones eed B. W. 

; Riley v. Holland, [1911] 1 K. B. 1029. 

1584. -]—DiasBy v. East HAM URBAN 
District CouNciL (1896), 13 T. lL. BR. 11. 

1585. ——- -]—The servant of defts., who 
were cab proprietors, went out one night in Dec. 
with his master’s cab. Later at night the horse 
& cab came home without the driver. There was 
no indication of any accident having happened. 
‘he horse had on former occasions, when left 
unattended, returned home by itself. One of 
defts., who saw the horse & cab return, went to a 
public-house in the neighbourhood to look for the 
driver, but found it closed, & he accordingly 
returned home. Next morning the driver was 
found in an unconscious condition, suffering from 
injuries which indicated that he had fallen from 
his seat on the cab, & he died in a week, his death 
being accelerated by the exposure. In an action 
by his widow to recover damages for his death, 
the county court judge held that there was a 
duty upon deft., who was aware that the horse 
had returned without a driver, to institute a 
proper search or to make inquiries, & that he had 
neglected that duty. He accordingly awarded 
pltf. damages :—Held: in the circumstances, 











PART XIII. SECT. 1, SUB-SECT. 1.—-A. 

158013. Protection.-—An employer is 

practically an insurer of his employees’ 

safoty.—ALLIS wv. BoLpuc (1908), 6 
.—CAN. 


KH. L. R. 185 1588 fi. 


1580 ii. ——.] — 


safely.}—A master is bound to tako 
proper & reasonable precautions for 
the Bafety of his workmon.—McDONALD 
v. McFEE (1875), 3 Pug. 159.—CAN. 


duty is to take reasonable care & to 


there was no duty on defts. to make a search for 
the driver, & they were entitled to judgment. 

No doubt an employer has a duty to take 
reasonable precautions to ensure the safety of 
his servants. That means it is his duty to take 
paaailage os to prevent accidents happening (PHIL- 


LIMORE, J.).—BOND v. WILSON & Sons (1908), 24 
T. L. lt. 288, D. C. 
1586. —— Dangerous work.|—(1) A 





master is bound to take all reasonable precautions 
to secure the safety of his workmen; more 
especially if the work "he of a dangerous character 
& the persons engaged proverbially reckless. 

(2) By the law of England, when the accidental 
death of a servant is occasioned by the negligence 
of a fellow servant, the .naster is not generally 
held responsible. This docs not appear to be the 
law of Scotland.—PATERSON v. WALLACE & Co. 
(1854), 1 Macq. 748; 23 L. T. O. 8. 249, H. L. 
Annotations :—As to (1) Refd. rH tpl v. ria (18 857), = 

L. J. Ex. 221; Grtthit vw. Gidl 

2 1a tN ‘7aBn ‘harks 


648; Vosev. L. & Y. Hy. (1858), 
». Holmes Bas) 7 H. & N. 937; Holmes v. Clark (1862), 
10 W. R. 405; Brown v. oh ietan Co-op. Cotton 
Spinning Manufacturing Co. (1865), 13 L. T. 9 . Hall v. 
Johnson 1885); 13 W. R. 411; ‘owler v. Lock (1872), 
L. R. . P. 272; Cole v. De je Go, Oh ee 
2K. ne 593" Baker v. James, [1921] 2 K 4. Aasto 
(2) Consd. Bartonshill Coal Co. vw. Reid nes 31 L. T. 
ip Generally, Refd. Degg v. Mid. Ry. (1857), 26 

















O. 8. 255. 

L. J. Ux. 1 

1587. ——.]—WEEMS v. MATHIESON, 
No. 1604, post. 

1588. .J—Pltf. was employed by 


deft. to oil dangerous machinery. At the time 
pltf. entered upon the service, the machinery was 
fenced, but the fencing became broken by accident. 
Pitf. complained of the dangerous state of the 
machinery, & deft. promised him that the fencing 
should be restored. Pitf., without any negligence 
on his part, was severcly injured in consequence 
of the machinery remaining unfenced :—Held : 
deft. was liable for the injury. 

Where a servant is employed on machinery 
from the use of which danger may arise, it is the 
duty of the master to take due care, & to use all 
reasonable means, to guard against & prevent 
any defects from which increased & unnecessary 
danger may occur. No doubt, when a servant 
enters on an employment from its nature neces- 
sarily hazardous, he accepts the service subject to 
the risks incidental to it; or, if he thinks proper 
to accept an employment on machinery defective 
from its construction, or from the want of proper 
repair, & with knowledge of the facts enters on 
the service, the master cannot be held liable for 
injury to the servant within the scope of the 
danger which both the contracting parties con- 
templated as incidental to the employment. The 


law there must be evidence to show, 
not that ever¥ precaution which can 
be conceived of after the accident had 
not been taken, but that some pre- 
caution, which a reasonably prudent 


-}~The master’s nan before the accident would take, 


KLINT 
Maga CANADA Pows KERIO. (1915), 32 make reasonable efforts to provide 588 not been taken.—McTuERSON r. 
Ww De R. 884309 W. W. R. 456 ; & safe place & safe machinery in which Gonuwnta ‘Tey. Go, (Alta, Hoth “3 
R. 675; 22 B.C. R.241.—CAN, — & with which the avant is to work, ww We 471; 49D. LB. *), [1919] 
Duty to take special pre- but not to guarantee t lace & ° 254.—CAN 





cautions jor pafely of trexperienced 


P. 
masiineey shall be absolutely safe.— 





—— ribo a ag sok Diay 


workmen.}—STURGEON ¥. CANADA IRON KOLARI v. MOND NICKEL CO. aa )» to Snairack inerperienced workmen. 
CORPN., LTD. (1913), 24 O. W. R. B84 ; 32 O. L. R. 470; 20 D. L. R. 412.— Vicary v. KRITH, (1873), 34 U. OC. R. 
4 0. W. N. 1386; 12 D. L. R. 500.— AN. 212.—CAN 





1583 i. Fteasonable care—To ensure 


1683 ili, —— 
Hability of an employer at common 


-J)—To cstablish 


p. ooo od =e —e, o_o 


A 
master is under obligation to see that 


Part XIIJ.—Lranrmiry or Master mn Case oF Accrpent or DrEatn. 
rule I am laying down goes only to this, that the | 


danger contemplated on entering into the con- 
tract, shall not be aggravated by any omission on 
the part of the master to keep the machinery in 
the condition in which, from the terms of the 
contract or the nature of the employment, the 
servant had a right to expect that it would be 
kept (CockBuRN, C.J.) —CLARKE v. HOLMES 
(1862), 7H. & N. 937; 8 Jur. N. S. 992; 158 
BE. R. 751; sub nom. HotmEs v. CLARKE, 31 
L. J. Bx. 356; 9 L. T.178; 10 W. R. 405, Ex. Ch. 


Annotations :— pid. Hoey v. Dublin & Belfast Ry. (1870), 
18 W. R. 930; Thomas v. Quartermaine (1887), 18 
B. D. 685. Distd. Butler v. Birnbaum (1891), 7 


z L. R. 287. Refd. Waller vt. Ss. KE. Ry. (1863), 
102; Lovegrove v. L. B. & 8. C. Ry., Gallagher v. Piper 
(1864), 16 C. B. N. S. 669; Murphy v. Smith (1865), 19 
«. B. N. 8. 3613 Feltham v. England (1866), 7 B. & S. 
6763; Smith ». Howard (1870), 22 L. T. 130; 
Great Western Cotton Co. (1872), L. R. 7 Exch. : 
Weblin v. Ballard (1886), 17 Q. B. D. 122; Cole v. De 
Trafford (No. 2), [1918] 2 K. 3B. 523. Mentd. Indermaur 
v. Dames (1866), L. R. 1 C. P. 274. 














1589. —— ——.]—GRI1ZZLE v. Frost, No. 
1820, post. 
1590. -]—While a workman was 


in the course of his employment descending from 
an elevated tramway belonging to his employers, 
his foot slipped, & he fell to the ground, recciving 
injuries which caused his death. The employers 
had provided no ladder or other safe means of 
ascending to & descending from the tramway. 
In an action brought by the widow of deceased 
against his employers under Fatal Accidents Act, 
1846 (c. 93), to recover damages in respect of his 
death, the jury found (a) that defts had not 
exercised due care to have the tramway in a safe 
& proper condition so as to protect their servants 
working upon it against unnecessary risks ; 
(6) that it was dangerous to descend from the 
tramway without a ladder; (c) that deccased had 
the same means of knowing that it was dangerous 
as defts. had; & (d) that deceased did know that 
it was dangerous :—Held: in the absence of any 
finding by the jury that deceased had agreed to 
undertake the risk of descending from the tram- 
way without a ladder or other safe means of 
descent, pltf. was entitled to judgment upon the 
lindings of the jury. 

If the employment is of a dangerous nature, a 
duty lies on the employer to use all reasonable 
precautions for the protection of the servant. If 
by reason of breach of that duty a servant suffers 
Injury, the employer is primdé facie liable. . . . In 
order to escape liability the employer must 
establish that the servant has taken upon himself 
the risk without the precautions. Whether the 
servant has taken that upon himself is a question 
of fact to be decided on the circumstances of each 
case (ROMER, L.J.).—WILLIAMS v. BIRMINGHAM 
KaTTERY & METAL Co., [1899] 2 Q. B. 388; 68 
L. J. Q. B. 918; 81 1. T. 62; 47 W. R. 680; 
15 T. L. R. 468, C. A. 

-innotations :—Consd. Abbott v. Isham (1920), 90 L. J. 


broper instructions are given to 760.—CAN. 
inexperienced servants employed on ‘.=--. = 
angerous work, to enable them to derices—Hxtent of obl 


appreciate the nature & extent of the 
dangers likely to F CS) 
mIneans of gu against injury from 


Such dangers.—AIMER v. CUSHING pound to 


igation to provide. } 
—A master is not bound to 
best ali the latest devices for the care or 
benefit of those he em 
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K. B. 309. Apld. Monaghan v. Rhodes, [1920] 1 K. B. 
487. Refd. Cole v. De fford (No. 2), [1918] 3 K. B. 
5233: Baker v. James, [1921] 2 K. B. 674. 


1591. Protection from unnecessary risk.]— 
SMITH v. BAKER & Sons, No. 1657, post. 

1592. Limited lability company.]— 
KAY v. BRITISH WESTINGHOUSE ELECTRIC & 
MANUFACTURING Co., Lip. (1905), 49 Sol. Jo. 
206, C. A. 

1593. Not protection from extraordinary danger.] 

~From the mere relation of master & servant no 
contract can be implied on the part of the master 
to take due & ordinary care not to expose the 
servant to extraordinary danger & risk in the 
course of his employment. 

An administratrix suing under Fatal Accidents 
Act, 1846 (c. 93), alleging in her declaration that 
deceased entered the service of defts. as a porter, 
‘fon the -terms that defts. would take due & 
ordinary care not to expose him to extraordinary 
danger & risk in the course of his employment,’’ 
& that he was, from want of such care, exposed to 
extraordinary danger & risk & killed; but not 
proposing to give any evidence of an express 
contract on such terms, was held to have been 
rightly non-suited. 

The decision in Priestley v. Fowler, No. 1647, 
post, limiting the responsibility of the master to 
the servant for injuries to the latter in the course 
of his employment, ought to be maintained. — 
RILEY v. DAXENDALE (1861), 6 H. & N. 445; 30 
I. J. Ex. 87; 25 J. P. 407; 9 W. R. 3473; 158 
EK. ht. 183. 

1594. Duty to warn of danger—Young person.}|— 
GRIZZLE v. FrRosT, No. 1820, post. 

1595. —— Wearing of masks in soda- 
water factory.}—CROCKER v. BANKS (1888), 4 
TT. L. BR. 324, C. A. 

Annotation :—Refd. Cribb v. Kynoch, [1907] 2 K. B. 548. 

1596. Crossing railway.|—Pltf., a boy 
of 12 years of age, was employed by defts. to 
deliver newspapers from their bookstall at a 
railway station to customers in the town. The 
bookstall was on a platform surrounded by lines 
of railway, there being a footbridge across the 
lines. PItf. was shown his duties by a boy of the 
same age as himself, but he was not warned not 
to cross by the metals. There was a notice 
warning the public not to cross the metals but to 
use the footbridge. ‘There was evidence that the 
newspaper boys were in the habit of crossing by 
the metals, & that the man in charge of the book- 
stall knew that pltf. was in the habit of so crossing. 
Pitf., in crossing by the metals, was run over by 
a train. In an action against defts. for damages 
for negligence, the county ct. judge non-suited 
pitf.:—Held: there was evidence of negligence 
to go to the jury.—Roninson v. SmitrH & Son 
(1901), 17 T. 1. BR. 423, C. A. 

Annotation :— Refd. Cribb v. Kynoch, [1907] 2 K. B. 548. 

1597. -— Testing loaded cartridges.]— 
Cups v. Kynocn, Lrp., No. 1742, post. 























ordinary danger.}—ROootT v. VANCOUVER 
PowER Co. (1912), 20 W. L. R. 8473 
1 a Co 


Latest Ww. W. R. 
D. L. BR. 303.—CA 


protective 
provide 





t. —— Malicious assault by 

loys; he is fellow servant.)—RoTM ». CANADIAN 

take reasonable means to PaciFio Ry. Co. (1905), 4 Can. Ry. Cas. 

Der a re a ee a assault by third party.}— 
D v. ELLIs . W. R. a. ssau v ; 

_—CAN. It is not a master’s duty to protect 


1591 i. —— Protection from unneces- 
sary risk.|—An employer is not entitled 
iL expose his servants unn y to 

angers which they can escape only by 
constant vigilance or unfailing alert- 
ee oN BISON t. CANADIAN Paciric 
e UU, SBE. ) LLULS] 3 Ww. Ww. K. 
177; 65 8. C. R. 626; 30D. L. RR. 


eel 





O. 8. 111.—IR. 


490; 38 0. L. R. 123 
fa te has ag ad to 
‘ety.}—A master is not un 

ain ere servant his ee Es 

the course o common emplo : 


15931. Not protection from ezxtra- 


warrant his servant from the assault of one for 
whom he is not responsible.—HARRIS 
o. Gviagugr, (1924) 1 D. L. R. 497; 
(1923), 53 O. L. R. 363.—CAN. 

15941. Duty ta warn of danger—Young 
person. "BYRNE v. BURN Aise). 
16 Dunl. (Ct. of Sess.) 1025.—-SCOT. 

oO 2 
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Sect. 1.—At common law: Sub-sect. 1, A. & B.] 


1598. Work of dangerous character.|— 
M‘MANUS v. GREENWOOD (1886), 2 T. L. R. 588, 


1599. ——J—Smitn v. BAKER & SONS, 
No. 1657, post. 
600. May be delegated.|—CnrinB v. 
Kynocn, Lrp., No. 1742, post. 
1601. Duty to search for missing servant—Cab- 
driver.]}—Bonp v. WILson & Sons, No. 1585, ante. 














B. Provision and Maintenance of Proper Plant, 
etc. 


1602. Duty to provide proper plant—Cannot be 
delegated.|—If the negligence of the manager & 
the knowledge of his negligence was brought home 
to the directors of a limited co. they could not 
rely on the fact that they had substituted him for 
themselves, because the antecedent underlying 
obligation to supply adequate materials & resources 
remains & that was an obligation on them to 
rectify the mistake (CoLLINS, M.R.).—Kay v. 
British WESTINGHOUSE BLEcTRIC & MANU- 
FACTURING Co., Ip. (1905), 49 Sol. Jo. 296, C. A. 

1603. ToRONTO POWER Co., LTD. 
v. PASKWAN, No. 1611, post. 

1604. Properly superintended.|—(1) The 
master of dangerous works is bound to be careful 
to prevent’ accidents to those employed by him. 
If his machinery or apparatus be not staunch & 
appropriate, or if he permit it to be used without 
proper guards, & mischief consequently arises, he 
will be responsible. 

(2) All that the master is bound to do is to 
provide machinery fit & proper for the work, & 
1o have it: superintended by himself or his work- 
men in a fit & proper manner.— WEEMS v. MATHIE- 
SON (1861), 4 Macq. 215, Lf. L. 

Annotations :—As to (1) Refd. Smith v. Baker, [1891] A. C. 
325: Nimmo v. Connell, [1924] A. C. 595. 


Sas 

















1605. ——.]—SEARLE v. LINDSAY, No. 
1761. post. 

1606. ——.]— WILSON v. MERRY, No. 1747, 
post. 

1607. ——  ——.]— Lioyp v. WOooLLAND 


BROTHERS, No. 1667, post. 

1608. Whether master bound to adopt im- 
provements.|—Where an injury happens to a 
servant while in the actual use of an instrument, 
engine or machine, in the course of his employ- 





1600 i. —--— IW’ork of dangerous cha- 
racter—May be  deleyated.}-—Where 
instructions & warning are necessary 
to cnable employees, in circumstances 








bent. on pllf. to show an omission on 
the part of the omployer to inform her 
of something which she needed to 
know in order to be safo.—MCcPHERSON 


MASTER AND SERVANT. 


ment, of the nature of which he is as much aware 
as his master, & the use of which is, therefore, the 
proximate cause of the injury, he cannot, at all 
events if the evidence is consistent with his own 
negligence in the use of it being the real cause, 
nor in case of his dying from the injury can his 
representative, under Fatal Accidents Act, 1846 
(c. 93), recover against his master, there being no 
evidence that the injury arose through the personal 
negligence of the master. Nor is it any evidence 
of such personal negligence of the master that he 
has in use in his works an engine or machine less 
safe than some other which is in general use. 
Therefore, where a labourer was killed through 

the fall of a weight which he was raising by means 
of an engine to which he attached it by fastening 
on to it a clip, & the clip had slipped off it :— 
Held: there was no case to go to the jury in an 
action by his representative against the master, 
although it appeared that another & safer mode 
of raising the weights was usual, & had been 
discarded by the orders of deft.—-DYNEN v. LEACH 
(1857), 26 L. J. Ex. 221; sub nom. DYMAN v. 
LEECH, 5 W. R. 490. 

Annotations :—Distd. Mellors v. Shaw (1861), 1 BR. & 8 


437. Consd. Fowler v. Lock (1872), L. R. 7 C. P. 272. 
Mentd. Watling v. Oastler (1871), 40 L. J. Ex. 43. 
1609. (1863), 








ee v. FROST 


3 1. & F. 622, N. 

Annotations :-—Consd. Young ». Hoffman Manufacturing 
Co., [1907] 2 K. B. 646. Refd. Feltham v. England (1866), 
7B. & 8. 676; Cribb v. Kynoch, [1907] 2 K. B. 548. 
1610. -]}—An employer who is guilty 

of no personal negligence, & who has not under- 

taken to alter his machinery, is not liable for 
injuries sustained by a workman in his employ- 

ment whilst using a machine, merely because a 

machine safer than that actually in use has been 

ee aan v. BIRNRAUM (1891), 7 T. L. R. 
1611. ——- —— Alll latest improvements.]— 

At common law a master does not warrant the 

condition of his plant, & is not liable for an 

accident caused by a defect which could have 
been discovered by him by reasonable diligence, 

& he is not bound to adopt all the latest improve- 

ments & appliances; but where an accident had 

occurred, & the master had made inquiries as to 
safety appliances which might have prevented 
such an accident in the future, but had not 
adopted any of them, & afterwards a similar 
accident occurred :—Held : (1) there was evidence 











that he appointed an overseer, who 
ought. to have seen to the fencing of the 
machincry.--DARBY v. DUNCAN & Co. 
(1861), 23 Dunl. (Ct. of Sess.) 529; 








rib Sg, danger, to Ph aa ge ha v. VAIL (1904), 40 N. S. R. 517.—CAN. | 33 Sc. Jur. 206.—SCOT. 

ro emselves against the perils ais nten 
neldent to the work in which they aro | PART XIII. SECT. 1, SUB-SECT. 1.—B. | —Jvcasn Late so at anenaes | 
engneod. it is the duty of the employer 1602 i. Dutyto provide pr plant— | 7.—AUS. — ; ar ye 
to take TeesOn aie care to sco thatsuch | Cannot be delegated. 1 Wason v. 1604 ii. }—An employer is 
instrucuions & warnings aro given. | BouLTER (1899), 26 A. R. 184.—CAN. | bound to take reasonable care that his 


The employer may delegate that duty 


1602 ii, -——_ ——.]}—BRanp v. Ross | works aro proporly & safely constructed 
ooRTmpotent —-ReTsons.— CANADIAN | Brorners (1912), 22 W. L. R. 781; | & fitted with machinory such aa to 
(1911), 20 W. L. R. 418: 458. BR. 8D. L. R. 256; 3 W. W. R. 561.—CAN. | ensure a reasonable degree of security 

: 1602 iii. ./-Employersowe | to @ careful workman, & to_ provide 





$55; 13 Can. Ry. Cas. 339; 1W.W.R 
501.—CAN. 


b. —— -—— Dangers not patent.) 
TOKES ¢. CURLED Hair Co. (1912), 
22 O. W. Rh. 474; 3 0. W. N. 1414; 
4 D. L. Rh. 844.—CAN. 
——.]—It is the dut 
of the master in any employment 
involving risk of life or limb to point 
out such dangers as aro not patent.— 
BROWN v. COXWORTH (1913), 24 
W. L. R. 361; 4 W. W. R. 776: 11 
D. 1. R. 369; 6 Sask. L. R. 80.—CAN. 


d.———- Onus of proof of breach.}— 
In an action against an employer 
recover damages for injuries received 
while operating a mangle, it is incum- 


to be put 
y merely con 
petent person. 





machinery 





a duty to those who come upon their 
property for the purpose of work 
which they are intcrested, to 
that the property & 
fit for the purpose to 
& that om is not discharged 
ng 
If the owner lIcts a 
contract to make the premi 
he must see that it is carried out.— 
ELASKY 0. WESTERN CANADA 
Co. (1918), 25 W. L. R. 69; 12D.L. R. 
774; 18 B.C. R. 407.—CAN 
1602 iv, ——- ——-.]}~—The owner of 
which 
unfenced, is Hable for the consequences 
of insufficient fencing; & it isno defence 


reasonably skilful & careful super- 


in | Vision.—FOLEY vr. WEBSTER (1892 . 2 
tals) B. Cc. R. 137.—CAN. 
appliances are 1604 iii. ———_——-. }}_ LIsrT v. BRITISH 
which they are | ConumBIA LUMBER CORPN., LTD. 


- 6 Ww. 
with a orm: | (1914), 27 W. L. I. 859; 6 W. W. R 


17; 17 D. L. R. 449; 19 B.C. R. 
80.—CAN 


1608 i. —— Whether master bound to 
adopt improvements. }—M‘GILL vt. Bow- 
MAN & Co. (1890), 18 R. (Ct. of Sess.) 
206; 28 Sc. L. R. 144.—SCOT. 

1611 i. All latest improve- 
ments. }—Where an injury has occurred 
by reason of an employer’s neglect to 
provide the best known or conceivable 


ses safe 


POWER 








is dangerous, 


Part XIIJ.—LiaBinity or Master in Case or Acciwent on Dears. 


yn which a jury might find in the second case 
that there was an absence of reasonable care on 
the part of the master; (2) as the duty towards 
an employee to provide proper safety appliances 
to plant used in workshops, distinguished irom its 
subsequent care, rested upon the employer him- 
self, & could not be delegated by him to competent 
persons, as the duty to keep the plant in proper 
repair could be, the accident was due to negligence, 
for which the master himself was answerable.— 
TORONTO POWER Co., Lrn. v. PASKWAN, [1915] 
A. C. 784; 841L. J. P. C. 148; 113 L. T. 353, 
P.c. 
Annotation :—As to (2) Distd. Laubach v. Co-optimists’ 

Entertainment Syndicate (1926), 43 T. L. R. 30. 

1612. When shown 4o be necessary by 
previous accident.J|—-TORONTO POWER Co., LTD. 
v. PASKWAN, No. 1611, ante. 














1613. Maintained in proper condition.|— 
CLARKE v. HOLMES, No. 1588, ante. 
1614. ——— ——-.]— WEBB v. HENNIE, No. 1635, 
ost, 
- 1615. ——.]|—SmitH v. BAKER & SONS, 


No. 1657, post. 

1616. Duty to maintain may be 
delegated.|— Toronto PowER Co., LYp. v. PAsK- 
WAN, No. 1611, ante. 

617. J—Ditf., the headmaster of a 
non-provided school, while discharging his duties 
in the school, was injured through the bursting of 
« boiler connected with the heating apparatus. 
In 1905 the heating apparatus & bowler were 
inspected & pltf. was warned that owing to the 
obsolete character of the apparatus & boiler, 
there was a danger of the boiler bursting. Pitf. 
duly reported the matter to the managers & 
subsequently, on several occasions, he brought 
the dangerous condition of the boiler to the notice 
of the managers, but nothing was done to remedy 
the defect. In }'cb. 1919, as the result of a severe 
frost, the pipe of the heating apparatus got 
blocked, causing pressure of steam in the boiler 
which resulted in its bursting. Defts. were the 
managers of the school at the time of the accident. 
Two of them were appointed in 1904, onc in 1908, 
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& the remainder since 1908 :—Held: (1) defts. 
were under a liability to keep the school house in 
good repair & were under the duty of taking 
reasonable care to provide proper appliances & 
to maintain them in a proper condition so as not 
to subject those employed by them to unnecessary 
risk; (2) on the facts, each of the managers, on 
taking office, was negligent in not ascertaining & 
remedying the condition of the heating apparatus, 
& in the case of the three managers appointed 
before 1909, they were negligent after having had 
notice by pltf. of the condition of the boiler ; 
(3) pltf., having reported the matter, was not 
negligent in opening the school & having the fire 
lighted after the severe frost of Feb. 1919; 
(4) pltf. did not voluntarily incur the risk; 
(5) pltf. was entitled to succced.—ABBOTT v. 
IsHaAM (1920), 90 L. J. K. B. 809; 124 L. T. 
734; 85J.P.30; 37T.L.R.7; 181. G. Rh. 719. 
Annotation :-—As to (1) & (2) Refd. Baker v. James, [1921} 

2K. B. 674. 

1618. Duty to examine—Scaffolding.]|—WEBB v. 
RENNIE, No. 1635, post. 

1619. Machinery.|—Pltf., a stevedore in 
deft.’s service, was engaged in loading deft.’s ship 
with iron girders, which were being lifted on 
board by a chain attached to a donkey engine, 
when the chain suddenly snapped «& a girder fell 
upon pltf. & injured him. It appeared from the 
evidence that some of the links of the chain were 
worn, & sume also were badly welded; & that a 
person accustomed to chains could, on looking at 
the chain in question have observed these defects ; 
also that there were well known methods adopted 
by ‘‘chain testers”? for examining & testing 
chains. The chain in question which had been 
employed for the purpose, had been in use on 
deft.’s premises for seven years, & had not been 
examined or tested in any way before the accident. 
The jury found in answer to questions put by the 
learned judge, that the breaking of the chain was 
caused partly by bad welding & partly by its 
worn condition ; that it was not in a fit condition 
for the work it was put to or to sustain the weight 
lifted by it ; that deft. did not know of its defective 








appliances to prevent accidents, the 
employer is subject to common law 
liability.—BaLcH & PRPPARD v. KoM- 
BURGH (1900), 1 Cout. Dig. 432.—CAN. 

1613 i. —— Maintained in proper con- 
dition.}—An employer is bound not 
ouly to provide reasonably efficient 
machinery, but to take means to 
prevent such deterioration as would 
Jncrease the danger to tho servant.— 
PUDSEY v. DOMINION ATLANTIC Ty. 
Co, (1895), 27 N. Ss. KR. 498 > 25 s. C. R. 
691.—CAN, 

1613 ii, ——-  -——.]— Dixon vv. 
WINNIPEG ELECTRIO STREET Ry. Co. 
(1897), 11 Man. L. R. 528.—CAN. 

1613 iti. ——— .}—Itis the duty of | V. L. R. 77.—AU 
the employer at common law to provide f 


1616 i. 





liable for 


order.—Woop v. 








care according to the usage of tho 
works.—NICHOISON  v. 
PROPRIETARY MINES, 
T. L. 235.—S. AF. 


—— Duty to maintain 
may be dclegated.|—A railroad co. is not 
ersonal injuries sustained 
by an employce by reason of a defect | of hi 
in the track, provided the track was 
properly constructed & 
workmen were employed to keep it in 
CANADIAN PACIFIC 

Ry. Co. (1899), 6 B. C. R . 
e.—— — According 
of defect.}—OGDEN 4. 


EKLEOTRIU ate Co., Lrp., [1918] 


Fffect of unsuccess- 


14). L. R. 40; 6 Sask. 2. NR. 123.— 
KAST RAND | CAN. 
Lrp., [1910] m. ——.]—- MARSHAL v. GRAND 
TRUNK Pacirio Ry. Co. (Sask.), [1922] 
2W. W.K.1; 65 D.L. I. 440.—CAN. 
n. -J}— At common law, a 
master docs not warraut the sufficienvy 
8 machine tw his workmen.-— 
OVINGTON v. M‘VicaR (184), 2 Macph. 
(Ct. of Sess.) 1066.—SCOT. 
——.J—CALDER v. Ninmo & 
Lirp. (1906), 45 Se. L. NR. 212.—- 


p. Reasonable precautions 
aufpicient.} --CARNEY v. CARAQUET Ty. 
Co. (1890), 29 N. B. H. 425.—CAN. 

TORONTO POWER 





competent 
C oO. 
JOn, 


to nature 
MELBOURNE 


—-— — ————-, ] — 





q. . 
———— 1 yi: 90,— 

proper appliances for his workmen to | ful attempt to repair.-—Hinpurson v. | CO,2 RAyNow (1915), 518. C. It 4 
work with & to maintain thom in | Cannon Co. (1889), 16 It. (Ce of Sess) | CAN. ee 
proper condition. Hoorker. BEAIRSTO | 633; 26 Sc. L. R. 456.—-SCOT. LEGO Directions to jury.)— 
PLUMBING Co. (1913), 24 W. L. RB. g. .})— BRIDGES * ONTARIO GOODWIN | 0. TAYLOR (1918), 43 
zen 4 . W. R. 5662; 11 D. L. R. ROLLING MILLS Co. (1890), 19 O. R. O. L. R. 141; 43 D. L. R. 610.-~--CAN. 
45; 23 Man. L. R. 712.—CAN.: 731.—CAN. t.- -— Properly safeguarded. | — 

1613 iv, —- -———,)—Wrrrs oe. , PRICE v. TALON (1902), 22 C, L. T. 195; 
WInLow & IRvina Co. (1913), 24 h. ——.}—SiM_¢. DOMINION Fisit | 328. C. R. 123.—CAN. 
UO. W. R. 401; 4 0. W.N. 1080: 10 | CO- (1901), 210. L. T. 371; 20.1. 2. ~ ‘| — BISNaAw 8. 
D. L. R. 587.—CAN. 69.—CAN. Sumips (1904), 24 C. L. T. 120; 7 
71018 v. —— ——.]—ComnieR ¢. ui a — CANADA Area O. L. R. 210; 3 0. W. R. 112.—CAN. 
AMILTON (1914), 32 O. L. R. 214; 20 ILIS, LTD. v. _ tRAPLIN 1, 45 b, —— ——.}—ALLAN ¥. SAWYER- 
D. L. R. 629 ; 7 O. W. N. 277.—CAN. C. L. T. 26 r] 35 Ss. Cc. Rh. 424.—CAN. MASSEY Co. (1906), 12 O. L. R, 289 : 

1613 vi. ——.};-To render an 1. —-—-.]—- At common law, tho | 8 0. W. R. 269.—CAN. 





employer liable for inj to an 
{rubloyee from a defect in: achinery 
h must be proved that the employer 
ine failed to maintain the mac cry 
wi & condition in which it can be used 

th safety if operated with ordinary 


by hi 


duty is cast upon the master of Beeld 
that the machinery & tackle suppli 

m to his servants for the per- 
formance of their duties are suitable 


& proper.—PROcTOR vv. 
BUILDING Co. (1913), 25 W. L. R. 463 ; d. 


0. -—— ——.)—FAIRWEATHER 1. 
CANADIAN GENERAL ELECTRIC Co. 
(1913), 28 O. L. R 300; 24 0. W. R. 
164; 4 0. W. N. 892.—CAN. 


PARSONS 
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Sect. 1.—Aét common law: Sub-sect. 1, B., C. & D.; 
eub-sect, 2, A.) 


state, but that he might have discovered it had 
he chosen to examine the chain himself or to have 
had it examined by a competent person :—Held : 
deft. having failed in his duty to ascertain the 
condition of the chain, was liable to pltf., his 
servant, in an action to recover damages for the 
injury sustained by the latter through the breaking 

of the chain—Murpuy v. Puiiirs (1876), 35 

L. T. 477; 24 W. R. 647. 

Annotations :—Refd. Colo v. De Trafford (No. 2), [1918] 
2 K. B. 523; Baker v. James, [1921] 2 K. B. 674. 

1620. Ship.]—Deft. chartered for a single 
voyage a vessel which was at the time at sea & in 
ballast. The charterparty declared that she was 
in every way fit for the service, & provided that 
she should be so maintained by the owners. On 
the afternoon of Apr. 5 the vessel was put at 
deft.’s disposal in dock, & two hours afterwards 
the loading began, deft. having contracted with 
a stevedore for the purpose who had engaged plté. 
amongst others to carry out the work. Fifteen 
minutes later pltf., in the course of his work, had 
1o descend a ladder leading into the hold. It 
came adrift, & pltf. fell, sustaining injuries for 
which he sued deft. :—J/eld: deft. was liable to 
pitf., since it was his duty under the circumstances 
to make some inspection of the vessel before 
allowing the stevedore & his men to go on board 
her, & since the slightest inspection would have 
revealed the defective state of th: ladder.— 
MARNEY v. Scorr, [1899] 1 Q. B. 98.3; 68 L. J. 
Q. B. 736; 47 W. R. 666; 15 T. L. R. 3820; 438 
Sol. Jo. 4173; subsequent proceedings, sub nom. 
Scorr v. AIKMAN & Co., 16 T. L. R. 55. 

Annotations :—Distd. Shrimpton_v. Hertfordshire County 
Council] (1910), 74 J. P. 305. Mentd. Maclenan v. Sogar, 
[1917] 2 K. B. 325. 

1621. Domestic premises.|—(1) A master 
is not under any legal duty to his servant to have 
any periodical or other examination of ordinary 
domestic premises, which are apparently in good 
condition for the purpose of discovering whether 
any defects exist which may be a possible source 
of danger to the servants employed upon the 
premises, 

(2) The duty of a master towards his servant, 








HUTCHEON (1889), 16 R. (Ct. 
694; 26 Sc. L. R. 550.—SCOT 
e. Whether master bound to 
use safely device.}—If there is a good 
cause of action for negligence, because 
a safety device was not ueed, that cause 
of action is not taken away because a 
statute provides that under certain 
other conditions, the safety device 
muat be weed.-—MUIRHEAD t. INTER- 
COLOMIAL Coan MINING Co. (1914), | COLLIERIES 
14E. L. R. 195; 16D. lL. R. 450.— | 763; 36 7. 
CAN. 4; af 


of Sess.) 
‘ imputed 
although it 
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L. R 





their duty, there can be no negligence 
the employerin that respect, 
afterwards appear that 
thero has been error in judgment or in 
the manner in which the inspection 
was performed.—CANAPIAN ASBESTOS 
an v. GIRARD (1905), 36S. C. R. 13.— 


Inadequate 
oe Be, 


343 d., sub 
COLLIERIKS (DUNSM 


MASTER AND SERVANT. 


in regard to premises of the master where the 
servant works, is to take reasonable care to main- 
tain the premises in a Condition free from any 
concealed danger of which the master is aware 
or ought to be aware. 

Pitf., a chauffeur, was employed by deft. to 
take charge of her motor car & of the garage wherc 
it was kept. In the top of the door of the garage 
there was a window for admitting light to the 
garage. Whilst pltf., who had been in deft.’s 
service for about a fortnight, was opening the 
garage door from the inside to admit the car, a 
heavy piece of glass fell from the window & 
injured him. The evidence showed that the glass 
was of unusual weight & thickness, that portions 
of the beading & putty which had originally held 
the glass in position had at some time come away, 
& that a nail had been driven into the door with 
a view to making the glass secure. There was 
no evidence that either pltf. or deft. knew of the 
defective condition of vhe window. There was 
some evidence that such premises should be 
periodically examined, but there was no evidence 
to show the usual or proper periods at which they 
should be examined, or that deft. had negligently 
failed to secure a proper examination :—Held : 
(3) it was the duty of deft. to take reasonable 
care to maintain the premiscs in a condition frec 
from any concealed dangers of which deft. knew 
or ought to know; (4) there was no evidence 
from which a jury could infer negligence on the 
part of deft.—CoLE v. Dr Trarrorp (No. 2), 
[1918] 2 K. B. 623; 87 L. J. K. B. 1254; 119 
L. T. 476 ; 62 Sol. Jo. 635, C. A. 
ae oe to (1) Refd. Baker v. James, [1921] 2 


1622. Duty to provide proper means of access.]— 
PyYNER v. BULLARD, Kine & Co. (1897), 14 
T. L. R. 57, C. A. 

1623. Duty to maintain premises—Free from 
concealed danger.|—CoLe v. DE TRAFFORD (No. 2), 
No. 1621, ante. 

Duty to fence machinery.|—Sce ITAcrTori&s, 
Vol. XXIV., pp. 908-910, Nos. 65-76. 


C. Sclection of Competent Fellow Servants. 
See Sub-sect. 5, C. (c) i., post. 


made by the employer.—GAVIN f. 
Rogers (1889), 17 R. (Ct. of Sess.) 
206; 27 Se. L. R. 123.—8COT. 

q. F CANADIAN 
Paciric Ry. Co., [1925] 4 D. L. R. 
1079; affy., (1925) 1 D. L. R. 1045; 
11925) 1 W. W. R. 619: 19 Sask. L. It. 
303.—CAN. 


-———.] — BRASS iv. 


system _ of r. ——— Ropes.) — FRASER”. 

v. CANADIAN | WRaSER (1882), 9 R. (Ct. of Sess.) 896 ; 
eo hes is i 19 Sc. L. R. 646.—SCOT. 

n. CANADIAN 1623 i. Duty to maintain premises-— 


Free from concealed 


f. —— Re UIR), LTD. v. DIXON danger. }~MAGNUS- 
purpose. -Wanwont v. Marieax & | (1018), 65°8. CR. 620; 39D. 1. R, | SEN LABRE & Bunagtin (1912), 21 
SOUTH WESTERN Ry, (1919), 52 | 758.—CAN. D.L.R.857—CAN. 
N.S. R. 341.—CAN. n. Cable.|}—WRENK v. SMITH 1623 ii, —— ———.}—FARNHAM. Uv. 

6, Duty to ezamins— Machinery — | rrr ee Oe ON CAN. | NeW BANK CoaLCo. (1896), 23 R.. (Gt. of 


System of chain dendas fe }—-MCLELLAN @. 
ALIFAX GRAYING Dock Co. (1897), 


) oT‘. 
40 N.S. R. 90.—CAN. PHALEN ¢. GRAND 


Reasonable examination. }~ 
TRUNK PACIFIC RY. 


Seas.) 722; 33 Se. L. R. 556; 46. L. T. 
2.—SCOT. 


: hog Ma ‘ f t. ——.]—ToBin v. New GLASuow 
h. pear —etar Ship — Liabilit 0 aleve- O. (1913), 24 W. L. * , Y _Y & 
dore.} SIMPSON. v. Paton’ (1890), 23 | W. W. R. 1039; 12 DL. R. 347; | PRON CoaL & Ry. Co. (1897), 26 
‘R. (Ct. of Sess.) 590; 33 Sc. L. R. 413; | 23 Man. L. R. 435.—CAN. ee eee : BRITISH 
3 Ss. L. T. 309.—SCOT. omens ——,}—It is not sufficient a. — RIT! 


k. —~—- Delegation ta competent 

30Nn. }}—CANADIAN COLOURK) COTTON 

TLLS Ca. 9, TALBOT (1897), 27 8. C. R. 
193.—CAN. 


LL —— ——~.)— Where an in- 
spection of plant has been duly made 


by competent ns their best 
judgment in the honest discharge of 


put to an ordin 


covered & rem 


Pp. 
in an action of damages for 
injuries by a workman against his 
employer to prove that the employer’s 
machinery broke down while 


ary use. 
prove that the cause of the breakdown 
of the machinery ue have been dis- 


inspection of the machinery had becn 


CotumBia C Ce Lr (1909) 
XOLUMBIA Copper’ Co., LTD. ; 
bodily | 143. Cc. R. 397.CAN. 


b ——.}]—SairH vr. ALBERTA 
being | CLay PrRopucrs, Lip. (1914), 28 
Pursuer must | W. L. R. 740; 7 Alta. L. R. 3585 6 


W. W. R. 788; 17D. L. R. 214.—CAN. 

c. —-— Negligence of indenende? 
septate Gena ©. LaAsH- 
BROOK (1923), 54 O. L. R. 662.—CAN. 


f a reasonable 


Part XIIJ.—Lianinity oF Master 


D. Proper System of Work. 


1624. Master responsible for system of work.]— 
ema v. Hurst & Co. (1889), 6 T. L. R. 04, 


” 686 —— .|—Sm1TH v. BAKER & Sons, No. 1657, 
0 

1626. ——.]—LLoypD v, WOOLLAND BRrorTumrs, 
No. 1667, post. 


Sup-secr, 2.—Risks UNDERTAKEN BY SERVANT. 
A. In General. 


1627. General rule—All ec incidental to em- 
ployment.|—HuTcHINSON Ps York. NEWCASTLE 
& BERWICK Ky. Co., No. 1697; post. 

1628. ——.]—A declaration in case stated 
that deft. was possessed of a theatre & a stage 
therein for dramatic performances, & of a-dressing 
room there, & a floor underneath the stage, in 
which floor was a hole, & along which floor the 
performers were accustomed to pass to & from 
the dressing room; that deft. hired pltf. to act 
& sing on the said stage, & that pltf., on, etc., did 
act & sing in a certain opera performed for deft.’s 
profit; & that it then became the duty of deft. to 
cause the floor to be sufficiently lighted, & the 
hole to be sufficiently fenced, etc.; yet deft. well 
knowing the premises, suffered & permitted the 
floor to be insufficiently lighted, & the hole to be 
open without any sufficient fence, whereby pltf., 
who was, after the performance, passing from the 
back of the es to the dressing room along the 
floor, fell into the hole, & was grievously injured, 
etc. :—Held: bad in arrest of judgment; because 
the facts stated disclosed no duty, of which any 
breach was alleged, & the express allegation of 
duty was wholly immaterial. 
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If pltf, complains of a breach of duty on the 
part of deft., it is necessary for him to show the 
circumstances out of which that duty arises. 
Here he shows that he was hired to do certain 
service upon premises, in which there was a hole 
insufficiently lighted & guarded ; but that imports 
no duty on the part of the master to guard or 
light that hole. It is for the servant to choose 
whether he will be hired upon such premises. 
This is in no vespect different from the case of 
service in a house, of which the staircase is stcep 
& difficult; the servant need not engage to 
serve in that house; but if he does, there is no 
contract on the part of the master that the house 
shall be in a particular state (ERLE, J.).—-SEYMOUR 
v. Mappox (1851), 16 Q. B. 326; 20 L. J. Q. B. 
a 16 L. T. O. 8S. 387; 16 Jur. 723; 117 H.R. 


Annotations :—Apld. Gott v. Gandy (1853), 23 L. J. Q. B. 1- 

per Couch v. Steel (1854), 3 EH. 402; Motcalfo v. 
n (1855), 11 Kixch. ney: Pp aperte v. Smith 
Bolch v. Smith (1862), 711. & N. 
736; ‘Glarke v. Holmes (1862), 7 H. & N. 937; Inder- 
aur v, vane 866), 1. R.1C. P. 274; Gollis 4. Selden 
(1868), L. R. 3 C. PV. 495: Burr v. Theatre ora Drury 
Lane, [1907 1 K. B. 544: Colo v. De Trafford (No. 2) 
(1918), 87 L. J. K. B. 1254, Mentd. Charles v, Altin 
(1854), 2 W. RR. 505 


ether 
8st ),» 2H. & N. 2138; 

















1629. —— . Fox, No. 1770. 
post. 

1630. ——.|—SOUTHCOTE v. STANLEY, 
No. 1702, post. 

1631. ——.]—-BARTONSHILL COAL CO. v. 
MoGulIireE, No. 972, ante. 

1632. ——.J]—LovELL v. Howe, No. 
1751, post. - 

1633. ———-.]—THOMAS v. QUARTERMAINE, 
No. 1976, post. 

1634. —— Dangerous employment.]— 





CLARKE v. HoLMES, No. 1588, ante. 
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16241. Afaster responsible for system 
of work.}—A master is responsible to 
his workmen for pomoue! injuries 
occasioned by a defective system of 
using machinery as well as for injuries 
caused by a defect in the machinery 
itself.—WEBSTER v. FOLEY (1892), 21 
8. C. R. 580.—CAN, 

Co. v Wangan (808) 23 &. GR £90. 
10. 0. WEEGAR (1894), SO Aen 
—CAN, : 


1624 iii. —— a enaar vicmmetd 
CONSOLIDATED MINE COIL) 
W.L. R. 459; 16 B.C. eR. iI 

1624 iv. .}—~It is the ait of the 
master to provide Pr & naper piace’ 
for tho workmen to work in & a fi 
& proper systom & suitable iatortalne 
—SOOTNEY v. SMITH BROTHERS & 
W1a0Nn Seitpeat 21 W. L. R. 287; 4 

J. L. R. 143.—CAN. 

1624 Vv. ———.]}—A master is eave at 
coInmon law for maintainin 
dangerous & defective system.— HICKS 
v, SMITH’S FAIIS ELECTRIC POWER Co. 
(1813), 24 0. W. R. 556; 40. W.N. 

1215; 10 D. L. R. 653.—CAN. 

1624 vi. pare ia rere gai an 
FEGLES-BFLLO NEERING 
Lip, (h IN. arittcye 48 D. L. R. a pad 





vil. ——.}—Sworp v. ron 
wise 1 Dunl. (Ct. of Sess.) 4 


Evidence of defective sys- 
cm} —The fact that ie tor many years 
an operation has been carried: on in 

10 Bame way & Nite t the same 
appliances without an accident, while 
Ktrong evidence in the master’s favour, 
8 not conclusive, & if there is evidence 
that the system is defective the case 
must be Lledo oe to th 
COMMARFO: 





tee Linugtoen 
Go. (1905) 11 OC Le He dtd ; 6 OW 


1018.—CAN. 
-. —— Illegal system.] — FRALIOK 
RAND TRUNK Ry. (1910), 43 
s. 6. R. 494; 300. L. 6 690.—CAN. 
aay euupt Cannot ie Oa daneeioas 
employer carry. rous 
gpl is ar od Sonimnon law for 
ages sus aril employee Ral 
consequence of inj oe by 
the use of a system which failed to 
the em a safe 7 proper pace a which 
he employee could do work: ho 
is not relfeved from this onsibility 
by the fact that the operations were 
oereer ded by a coer bey So eva 
Co., Lrp. »v. Waritk. sti. aw 
8. CG. R. 412.—CAN. 
g. Thawing exrplosives.] — 
TORONTO CONSTRUCTION Co. v. sites 
Aas sash W. R. 317; 4685. C. &. 


“ — ——, }-LILJA ee oe 
MINING ag 
livin) 4 TW. pW. R. 243; 93 "B o” rt 
147.—CAN. 


is Sree organtsation.] — 
TORA CANADIAN Pacirico Ry. 
Co. Bt12), 23 W. L. R. 467.—CAN. 

1. Duty to conform to 
eer cred rule of operation. }-—STAATS 

CANADIAN PAcifio Ry. wo (1914), 
87 W. L. R. 627; 6 W. W R. 401; 
eg L. R. 309; 7 Sask. L. R. 184.— 








out. }—CREVELLIN 
RIDGE Co. 114), 28 W. "L. 
a BaR { ong ty. WR. 1309 | 
20 B. O. pas: 8 W. W. R. 619.— 
pt 


— Effect 


third party.J—An pes abi is fable 
at Sonnion law for vamages for an 


injury os an a cuployce, the result of 
failure adopt a proper & safe 
system ae carrying on the work, even 
though tho accident would not have 
third part but for the negligenco of a 
~—~FULTON v. FEGLES- 
KLLOWS NGOINEKRING Co., LtTp. 
Geib), 46 N. B. R. 240. —CAN. 


o. What amounts to defective 
system.) — MCDONALD v. BRITISH 
Sarasa Ewixcrnic Ry. Co. (1911), 


—— _]—- KostENKo v. O'BRIEN 
(1914), 26 0. W. R. 387; ; 60. W.N, 
99; 16 D. L. R. 875.—CAN. 
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1627 i. General rule—All risks in- 
cidental to employnent.}—Where pltf. 
knows that a ce amount of danger 
is connected with pared pera work, 
& enters deits.’ fsa te for that purpose, 
in so doing, he takes upon himeclt 
the risk of aay dangers which defts. 
could not, by roasonable skill or 
knowledge, have been oxpectet 
quero against.—ROSTRKOM tv. CANADIAN 

ORTHERN IY. Co. (1912), 21 W. L. Rt. 
225; 2 WwW. W. R. 260; 2 Man «das RRs 
250: 3D. L. R. 302.—CAN. 

1627 ii ——.}-—WILLIAMS 4%. 
KELLER ‘(Man.) (1918), 41 D L. R. 
69.-—CAN. 

1627 ili. ——.]— BRUCK 4. 
BARCLAY (1890), 17 R. (Ct. of Sess.) 
811; 27 Sc. L. R. 670.—S8COT. 


q. —— —— Dangerous § employ- 
Leh — Pees rienced workman.}— 
WILL sd ERN PLANING wr 
Co. (1910), ‘16 W. L. 2. 13; 3 Alta 
L. R. 314.— CAN. 


r. Not in absence of care 
é& skill.] — CANADA A a RY. 
Co. v. HuRDMAN (1895), 25 S. CG. KR. 
205.—-CAN. 
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Sect. 1.—At common law: Sub-sect. 2, A. & B.; 
eub-sect. 8, A,] 


1635. J—(1) In an action by ®* 
labourer against his employers for an injury 
caused by the fall of a scaffold pole, proved to 
have fallen through the rottenness of the end put 
into the earth, it appearing that it had been in 
the earth 2 years, & that though some poles might 
last as long without being rotten, others would 
not; & that no one was employed from time to 
time to take up the poles to see if they were 
sound :—Held: if the jury thought the pole was 
left in the ground an unreasonable time without 
examination, there was evidence of negligence to 
sustain the action. 


(2) Where a particular service necessarily 
involves a certain amount of danger, the servant 
who engages in the employment must submit 
to the risks attendant upon it in the course of 
its ordinary conduct & management; but on the 
other hand, the servant had a right to expect that 
he shall only be exposed to the ordinary risks of 
the employment, & that the machinery or ap- 
paratus about which he is to be employed, & out 
of which danger arises, shall be attended to with 
reasonable care, to insure its being in a fit state 
to be worked without undue or extraordinary 
danger to those employed in or about it (Cock- 
BURN, C.J.). 


_ (3) Although in general an cmployer was not 
liable unless he knew of the danger, yet it was 
his business to know if, by reasonablk care & 
precaution, he could ascertain whether the 
apparatus or machinery were in a fit state or not. 
It was not cnough, therefore, that the master did 
not know of the danger if, by reasonable care, he 
might have known, & if, reasonably, he ought to 
have known, & to have taken the proper means 
of knowing (COCKBURN, C.J.). 


(4) Although he would not be liable merely on 
account of the negligence of his servants, yet it 
was his duty either himself to take the proper 
means of knowing of the danger, or to employ 
come competent person to do so... . The master 
must either ascertain the state of the machinery 
or apparatus himself, or employ some competent 
person to do so; & if he did employ such a person, 
& a workman was injured in consequence of that 
person’s neglect of his duty in that respect, the 
master would not be liable to one of his servants 
for such negligence of a fellow servant in the 
 aiencpeae! matter (COCKBURN, C.J.).—WEBB v. 

ENNIE (1865), 4 F. & F. 608. 


Annotations :—.48 to (1) _Refd. Baker v. James, [1921] 2 


K. B. 674, As to (4) Refd. Cole ». De Trafford (No. 2), 
[1918] 2 kh. B. 623. G ally, Cc : & 
ie a eat oa enerally, Refd. Cole v. De Trafford 


B. 523. 
1636. -)—If a party, whether a 
servant or otherwise, undertakes an employment 
which involves danger of accident, & an accident 
occur, he cannot sue his employer for damages, 
although such accident might have been avoided 
by additional care on the part of the master. 
A., who contracted with deft. to do certain work 
upon deft.’s promises, engaged pltf. as his servant 
to assist in doing such work. Upon the premises 
there was a large hole in the ground floor, which 
led down by a ladder to a urinal & water-closet, 
for the use of the men employed. ‘his hole was 
unprotected, & in a somewhat dark place, but 
pitf. knew of its existence & had used it. Having 
fallen down this hole & broken his leg, he sued 
deft. for damages for negligence :—Held: there 
was no negligence on the part of deft., & pltf. was 
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not entitled to recover.—BROOKS v. COURTNEY 

(1869), 20 L. T. 440; 33 J. P. 458. 

Annotation :-—Refd. Weblin v. Ballard (1886), 17 Q. B. D. 
122. 


1637. .|—Pltf. was a sheetroller 
in the service of defts. at their steel works, & had 
been so for three years. Five steam engines 
properly constructed were used in the factory. 
Some stood at a distance from the other, but two 
men only were employed to attend to them all, 
as plitf. well knew. During the necessary absence 
of both the engine tenters, without negligence on 
their part, an engine ran away, or revolved too 
fast, & caused a drum connected with it to fly to 
pieces, one of which, passing through a yard, 
entered the mill where pltf. worked, & hurt him. 
The runaway engine might have been stopped in 
time to prevent mischief if an attendant had been 
near it. Pltf. having brought an action against 
deft., was nonsuited on the above facts, & the 
nonsuit was upheld by the Ct. of Exch. :—Held : 
pltf., being aware of the dangers incidental to his 
employment, contracted to take the risks, & 
therefore could not recover.—SAXTON v. HAWKS- 
WORTH (1872), 26 L. T. 851, Exch. 


1638. .|—Pltf., a workman in 
the employ of a contractor engaged by defts., 
had to work in a dark tunnel rendered dangcrous 
by the passing of trains. After he had been 
working a fortnight he was injured by a passing 
train. The jury found that defts. in not adopting 
any precautions for the protection of pltf. had 
been guilty of negligence :—Held: pltf. having 
continued in his employment with full knowledge, 
could not make defts. liable for an injury arising 
str danger to which he voluntarily exposed him- 
self. 

If pltf., in doing the work on the railway, is to 
be looked upon as the servant of the co., the 
decision of the Ct. of Exch. in his favour cannot, 
as it seems to me, be upheld. It could not be 
said that any deception was practised on pltf. as 
to the degree of danger to which he would be 
exposed. He must be taken to have been aware 
of the nature & character of the work & its 
attendant risks when he entered into the employ 
of the contractor for the job in question, or at all 
events he must have become fully aware of it as 
soon as he began to work. If he had been misled 
in supposing that precautionary measures such as 
the dangerous nature of the service rendered 
reasonably necessary would be taken, he had a 
right to throw up his engagement & to decline to 
go on with the work; & such would have been 
his proper course. But with a full knowledge of 
the danger, he continued in the employment, & 
had been working in the tunnel for a fortnight 
when the accident happencd. A man who enters 
on a necessarily dangerous employment with his 
eyes open takes it with its accompanying risks. 
On the other hand, if the danger is concealed 
from him & an accident happens before he becomes 
aware of it, or if he is led to expect, or may reason- 
ably expect, that proper precautions will be 
adopted by the employer to prevent or lessen che 
danger, & from the want of such precautions an 
accident happens to him before he has become 
aware of their absence, he may hold the employer 
liable. If he becomes aware of the danger which 
has been concealed from him, & which he had not 
the means of becoming acquainted with before 
he entered on the employment, or of the want of 
the necessary means to prevent mischief, his 
proper course is to quit the employment. If he 
continues in it, he is in the same position as 
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though he had accepted it with a full knowledge 
of its danger in the first instance, & must be taken 
to waive his right to call upon the employer to do 
what is necessary for his protection, or in the 
alternative to quit the service. If he continues 
to take the benefit of the employment, he must 
take it subject to its disadvantages. He cannot 
put on the employer terms to which he has now 
full notice that the employer never intended to 
bind himself. It is competent to an employer, 
at least so far as civil consequences are concerned, 
to invite persons to work for him under circum- 
stances of danger caused or aggravated by want 
of due precautions on the part of the employer. 
lf a man chooses to accept the employment, or to 
continue in it with a knowledge of the danger, he 
must abide the consequences, so far as any claim 
to compensation against the employer is concerned. 
Morally speaking, those who employ men on 
dangerous work without doing all in their power 
tu obviate the danger are highly reprehensible, 
as I certainly think the co. were in the present 
instance. The workman who depends on his 
employment for the bread of himself & his family 
is thus tempted to incur risks to which, as a matter 
of humanity, he ought not to be exposed. But 
looking at the matter in a legal point of view, if a 
man for the sake of the employment, takes it or 
continues in it with a knowledge of its risks, he 
must trust to himsclf to keep clear of injury 
(COCKBURN, C.J.).—WOODLEY v. METROPOLITAN 
District Ry. Co. (1877), 2 Ex. ID). 384; 46 L. J. 
Q. B. 521; 36L. T. 419; 42 J. P. 181, C. A. 

Annotations :—Consd. Thomas v. Quartermaine (1887), 18 

Q. B. D. 685. Apld. Yarmouth v. France (1887), 19 

Q. B. D. 647. Distd. Thrussell v. Handyside (1888), 20 

Q. B. 1D. 359. Consd. Membery v. G. W. Ry. (1889), 14 

App. Cus. 179. Refd. Charles v. Taylor, Walker (1878), 

38 L. T. 773. 

1639. —— ——.]—SMITH v. BAKER & 
Sons, No. 1657, post. 

1640. Application of rule to domestic establish- 
ments.]—SourHcore v. STANLEY, No. 1702, post. 

1641. Not risks foreign to employment. ]|— 
eon CoaL Co. v. McGuIRE, No. 972, 
ante. 

1642. ——— Risk of bite from dog.]—Pltf. was 
employed by deft. as a dressmaker. It was no 
patt of her duty to go down into the kitchen, but 
on one occasion she went there, at the request of 
deft. to fetch something up. As she was leaving 
the kitchen a savage dog, which was generally 
tied up, rushed from under the table and bit her 
leg. Pltf. was aware that a dog of this kind was 
kept on the premises. The county ct. judge at 








ihe i. Whether particular risk undcr- 


& this must be found as a fact.— 
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the trial nonsuited pltf., on the ground that as 
pitf. was a servant, & knew the disposition of 
the dog, no action was maintainable :—Held: the 
nonsuit was wrong, inasmuch as the risk was not 
incidental to the service, & there was evidence to 
go to the jury of the liability of deft. for the in- 
jury sustained by pltf.— MANSFIELD v. BADDELKY 
(1876), 34 L. T. 696; 40 J. P. 646, D.C. 

1643. Not breach of statutory duty.|—-JoNEs v. 
CANADIAN PaciFic Ry. Co., No. 1818, post. 

1644. Whether particular risk undertaken by 
servant—Question of fact.|.—W1LLIAMs v. BiIrR- 
MINGHAM BATTERY & METAL Co., No. 1590, ante. 

1645. ——- ——..]—-BAKER v. JAMEs, No. 1681, 
post. 


B. Negligence of Fellow Scrvanis. 
See Sub-sect. 5, C. (c), post. 


SUB-SECT. 3.—WHEN ACTION LIKES AGAINST 
MASTER. 
A. In General. 


1646. Whether barred by election to accept com- 
pensation under Workmen’s Compensation Acts— 
Infant apprentice.|—An apprentice who was an 
infant, met with an accident in the course of his 
employment, & he agreed with his employers to 
accept a weekly payment amounting to half his 
wages in compensation, & signed a receipt, which 
stated that he elected to accept this sum under 
Workmen’s Compensation Act, 1897 (c. 37), in 
full satisfaction & discharge of all claims for 
compensation. Subsequently he brought an 
action against his employers at common law for 
damages in respect of the sume injuries, based on 
their negligence in not having fenced the machine 

lane :—Held: the Act by including an apprentice 
in the general word ‘‘ workman” did not alter 
the law applicable to contracts made by infants, 
& it not being for the infant’s benefit to accept 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37), his election to accept same did 
not bind him, & his claim under the Act was 
therefore no bar to his common law right to sue. 
—STEPHENS v. DUDBRIDGE JRONWORKS Co., 
[1904] 2 K. B. 225; 73 L. J. K. B. 739; 90 L. T. 
838; 68 J. P. 437; 52 W. R. 644; 20 T. L. XR. 
492; 48 Sol. Jo. 474; 6 W.C. C. 48, C. A. 
Ante — Dita. Cribb v. Kynoch (No. 2), [1908] 2 

. B. 551. 


——J—Sce, further, Part XIV., Sect. 25, post. 





VEGAN & BRITISH COLUMBIA Ry. Co. 


E 

‘en by servani— Question of fact..}— | MCDOUGALL ». MONTREAL PARK & | (Alta.), [1920] 2 W. W. R. 5833 3 
SKOROPATA v, YUKON GOLD Co, | IsLAND Ry. Co., 25 C. L. T. 98— |] D. L. R. 77; 15 Alta. L. I. 464.— 
(Y. T.) (1910), 16 W. L. R. 178.—CAN. | CAN. CAN. 

1644 fi. —— ——.}-—-TARIO v. WENT a. }—A workinan ©. Risks from work outside his 


CANADIAN COLLIERI LTp. (1914), 29 
W. L. R. 167; 20 D. L. R. 761.—CAN. 
1644 ili, ——-—_—- .}— Wherc there aro 
additional risks to employment created 
y the employer’s fault, & an accident 
happens to the workman, it is a 
uestion of fact to be determined on 
the evidence whether the workman 
either expressly or pF implication has 


& mac 


voluntarily agree relieve his 
employer of the consequences of those | 308.—CAN. 
risks, & if he has not the employer b 





will ‘bo Hable—WALLACE v. CULTER 
PaPRR MILIs Co. (1892), 19 R. (Ct. 
of rigid 915; 28 Sc. L. R. 784.—SCOT. 
~——— —— Knowledge of risk.) — 
(hat a perwon tnlured bod nowiooes 
n U owledge 

of the risks of his employment; there 
must be such knowl shown as, in 
e circumstances, leaves no doubt 
that the risk waa voluntarily incurred, 





529; 40. W. N. 
433.—CAN. 


—— Ff 





who in pursuance of his orders operates 
ne which is unguarded, & who 
knows that in so doing he is incurring 
a risk, is not guilty of such negligence 
as would absolve his employer from 
liability unless it can be found as a fact. 
that the workman has agreed to under- 
take the risk involved.—FORNKELL ?¥. 
NELSON & FOSTER (1916), 34 W. L. R. 
658: 10 W. W. R. 650; 26 Man. L. It. 


EGLINTON Iron Co. 
(Ct. of Sess.) 955; 20 8c. L. R. 
SCOT. 


; Appreciatim of 
Vale! v. SMALL (1913), 24 UO. W. 
12388; 11 DL. RB. 


d. ation of remoral of 
risk. }-MULCAHY v. EDMONTON, DUN- 


employment—Act under orders of 
suverior.}—A workman ordered by an 
oversecr to do what is clearly beyond 
the limits of the work for which he is 
engaged, & thereby expose himself 
tu danger, obeys at his own risk.— 
SUTHERLAND ©. MONKLAND Ry. Co. 
(1257), 19 Dunl. (Ct. of Sess.) 1004 ; 
29 Sec. Jur. 475.—SCOT. 


PART XIII. SECT. 1, SUB-SECT. 3.—A 


f. Whether barred by ether  sta- 
tutory remedy— Employers’ Taability 
Act, 1882.}—Employers’ Liability Act, 
1882, does not take away the common 
law remedy of a workman to recover 
damages for injuries suffered through 
a breach of duty on the part of the 
employer.—WELLINGTON & MANA- 
waTu Ry. Co., Ltp. v. MCLEOD (1900), 
19 N. Z L. R. 257.—N.Z. 


.E--MCGEE 2. 
(1883), 10 R. 
649.— 


risk. ]— 
R. 
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Sect. 1—At common law: Sub-sect. 3, B., C. & 
D. (a).J 


B. Grounds of Action. 


1647. Breach of duty.]—(1) Declaration in case 
stated that pltf. was a servant of deft. in his trade 
of a butcher; that deft. had desired & directed 
pitf£., so being his servant, to go with & take certain 
goods of the deft. in a certain van of deft. then 
used by him, & conducted by another of his 
servants, in carrying goods for hire upon a certain 
journey ; that pltf., in pursuance of such desire 
& direction, according] commenced & was pro- 
ceeding, & being carried & conveyed by the van, 
with the goods; & it became deft.’s duty to use 
proper care that the van should be in a proper state 
of repair, & should not be overloaded, & that plté. 
should be safely & securely carried thereby ; 
nevertheless that deft. did not use proper care that 
the van should not be overloaded, or that pltf. 
should be safely & securely carried ; in consc- 
quence of the neglect of which duties, the van gave 
way & broke down, & pltf. was thrown to the 
ground, & his thigh fractured :—Held: it was 
sufficiently to be collected from the declaration 
that deft. directed pltf. to go in the van, but, 
even in that case, the action was not maintainable. 

(2) The servant is not bound to risk his raid 
in the service of the master & may, if he thi 
fit, decline any service in which he reasonably 
apprehends injury to himself (LORD ABINGER, 


"(3) The mere relation of master & servant 
never can imply an obligation on the p. rt of the 
master to take more care of the servant than he 
may reasonably be expected to do of himself. 

The master is, no doubt, bound to provide for 
pas safety of his servant in the course of his 

o Howun ( (LORD ABINGER, C.B.).—PRIESTLEY 

OWLER (1837),3 M. & W.1; Murp. & LI. 305 ; 
L. J. Ex. 42; 1 Jur. 987; 150 E. RK. 1030. 
aires aay to (1) Apld. Couch »v. Steel (1854), 3 E. & B. 

402. Refd. Brown v. Mallett (1848), 5 C. B. 599 ; nour 

v. Maddox (1851), 16 L. T. O. 8. 387 ; Metcalfe v. Hether- 

oe oa ey ‘ Exch. 257 + Riley’ v. Baxendale (1861), 

5. ds to (2). Apld. Hutvehinson ae ue 
Newcastle. & eee Ry. (1850), 5 Exch. 343; 
v. Jay (1850), 5 Exch. 354; Southcote v. Stanley (1 (1856), 1 


H. & N. 247: Searle v. Lindsay (1861), M1 Cc. B. N. 

429. Distd. Clarke ». Holmes (1862), 7 _& N, 037. 

Apld. Waller v. S. i ity. (1863) 2H. &C. 16 ; Tunney v. 
d. Ry. (1868), L ; BP. 291 Const Fowler v. 


Lock (1872), L. R. 7 . P. 


73. Apia. Lovell », Howell 
(1876), 1 C. P. “D. 161; 


none ©. White Moss Colliery 
ee (1877), 7. L. A q. . 283; Hedley v. Pinknoy S.S. 
}18 ot ag nsd. Groves v. Wim orne, 
rigb8) 3 2 ‘OL . 402. “Apli. Tozeland v. West Ham Union, 
[1906) 1 k. 1. 538: >; Coldrich ». Partridge, one ati 
A. O. 77; Heasmer v. Pickfords (1920), 36 T. L. 

Refd. Wiggett v. Fox (1856), 11 Exch. 832; Voge 0, i ey. 
Ry. (1858), 2H. & N. 728; Lovegrove v. L. B. &8. G. Ry., 
Gallagher v. Piper or (1864), 16C. B. N.S. 669; "Morgan ¢ 

Valo of eae 1865), 14 W. R. 144; Turner 0, G 
Ry. oF 5). 3 a 431; Swainson v ity, yay 
May v. Wilyon G8és), 63 os ek aa 
re * Thonas® v. Quartermaine (1887), 1 xe 
Johnson v. Lindsay, 11891) A. C. 371: The ae 11831 
: 320; Marley v. Osborn (1894), 10 TL 388; “Young 

Hoffmann rece urine Co., igo? a K. B. 646 

Loca v. Dunkeriley, {1911] A. C. 4; atkins »v, "Naval 
Colliery Co. (1912), 107 L. T. 321. Ae to (3) Consd. 
Mellors v. Star d aii ei iy & 5. 4373; Hoey v. Dublin & 
B vir Bik W. RK. "930: Woodley v. Met. 
De BD hea Baker hes he ie 2 

4. nen each . ; 
yo1e Bone. ee Corpn. (1857), 26 L. J. Kx. bl 


PART XIII. SECT. 1, SUB-SECT. 3.—B. 
g. Personal negligence — <Allottment 
of vineuhable work—RBy fellow servunl. | 
—-Where a competent perron engaged 
to carry out a ce duty employs 
another, unfitted by reason of streng h 
or otherwise, to perform such duty, & 
an accident occurs, through the defect, 
of such latter person, there is evidence | master is 
of direct personal negligence on tho 


o, VioTORLAN emplo 








9 9 Vv. na. (189 8), 


wiaaler. 
® master orders a ita to doa ne 
ot work, out of the line of his o 
employ mont, which could with safety 
be done only by a skilled workman, the 
responsible should any 
accident happon to the workman.— 


MaAsTeR AND SERVANT. 


Bartonshill Coal Co. v. McGuire (1858), 31 L. 


T. O. 8. 

68: Bartonshill Coal Co. v. Reld (1858), 31 i. T, 0. 8. 

a Grimthe °. it @ y (1882) 9 QB By, 3 neo 
g. W. Ry. (18 bo ia eae 

Katharine . (1884 ae), is B. D. 259 anole 


“i “De sea Tord we 2), (1918) 2 a. 623. Generali : 
land v. Ross, The Julia (1861) "14 Moo. PO. 6 
Retd. Mentd. Bamford v. Sramoy (1862), 3 B. & 8, 62. 





1648. .J—SEYMOUR v. Mappox, No. 1628, 
ante. 

1649. ———.]—-WILSON v. Murry, No. 1747, post. 

1650. Ae eee v. GREAT WESTERN 
Ry. Co., No. 1566, ante 

1651. ——-.]—-WILLIAMS v. BIRMINGHAM Bar- 


TERY & METAL Co., No. 1590, ante. 
—— What amounts to.]—See Sub-sect. 1, ante. 
1652. Personal negligence of master.]|—D¥NEN 
v. Lac, No. 1608, ante. 


1653. —— ”__']— ORMOND v. HOLLAND, No. 1800, 
post. 

1654. ——.]—THoMas v. QUARTERMAINE, No. 
1976, post. 

1656. ——.]—BUTLER v. BIRNBAUM, No. 1610, 
ante 


1656. ———.]—SMITHWHITE v. MoorRE & Sons, 
Lrp. (1898), 14 T. L. R. 461. 

1657. Negligent system of work.|—When a 
workman engaged in an employment not in itself 
dangerous is exposed to danger arising from an 
operation in another department over which he 
has no control, the danger being created or 
enhanced by the negligence of the employer, the 
mere fact that he undertakes or continues in such 
employment with full knowledge & understanding 
of the danger is not conclusive to show that he 
has undertaken the risk so as to make the maxim 
‘* Volenti_non fit injuria”’ applicable in case of 
injury. The question whether he has so under- 
taken the risk is one of fact & not of law, & this 
is so both at common law & in cases arising under 
Employers Liability Act, 1880 (c. 42). 

Pitf. was employed by railway contractors to 
drill holes in a rock cutting ncar a crane worked 
by men in the employ of the contractors. The 
crane lifted stones & at times swung them over 
pltf.” head without warning. Pltf was fully 
aware of the danger to which he was exposed by 
thus working near the crane without any warning 
being given, & had been thus employed for months. 
A stone having fallen from the crane & injured 
hae , he sued his employers in the county ct. under 

mployers’ Liability Act, 1880 (c. 42). The jury 
found (a) that the machinery for lifting the stone, 
taken as a whole, was not reasonably fit for the 
purpose for which it was applied; (b) that the 
omission to supply special mcans of warning was a 
defect in the ways, works, machinery & plant ; 
(c) that the employers, or some person engaged by 
them to look after the condition of the works, etc., 
were guilty of negligence in not remedying the 
defect; ; (d) that plitf. was not guilty of contribu- 
to nee eene? ; (e) that he did not voluntarily 
undertake a risky ee ent with a knowledge 
of its risks; & returned a verdict for pltf. for 
damages. Application having been made to 
enter judgment for defts. on the ground that the 
case ought not to have gone to the Pe 
having admitted that he knew of the 
voluntarily incurred it:—Held: (1) the mere 


ROBERTSON v. BROWN 


e738), 3 
ae eras 13 Se, L. R. 436. 


}—When 1657 i. Neooens pee of work. }-— 
v. BRITISH 


Ue alacclM COLUMBIA 
Ry. Co., LTp. LIABILITY 
Goi at C. R. 498; 4985. Cc. R. 


1657 ii, ———.}—THOMSON v. BAIRD & 
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fact that pltf. undertook & continued in the 
employment with full knowledge & understanding 
of the danger arising from the systematic neglect 
to give warning did not preclude him from 
recovering ; the evidence would heat a finding 
that pltf. did not voluntarily undertake the risk 
of injury, the maxim “ Volenti non fit injuria”’ 
did not apply. 

The principle embodied in the maxim has 
sometimes been stated thus: A person who is 
engaged to perform a dangerous operation takes 
upon himself the risks incident thereto. To the 
proposition thus stated that is no difficulty in 
giving an assent, provided that what is meant by 
engaging to perform a dangerous operation, & 
by the risks incident thereto, be properly defined. 
. « » Where a person undertakes to do work which 
is intrinsically dangerous, notwithstanding that 
reasonable care has been taken to render it as 
little dangerous as possible, he no doubt voluntarily 
subjects himself to the risks inevitably 
accompanying it (LORD HERSCHEL). 

(2) A negligent system or a negligent mode of 
using perfectly sound machinery may make the 
employer liable quite apart from Employers’ 
Liability Act, 1880 (c. 42) (LorD LIALSBURY, C.). 
—SMITH v. BAKER & Sons, [1891] A. C. 325; 
60 L. J. Q. B. 683; 65 L. I’. 467; 55 J. P. 660; 
40 W. R. 392; 7T. L. R. 679, H. L. 


Annotations :—As to (1) Folld. Greenhalgh v. Cwmaman 
Coal Co. (1891), 8 T. L. R. 31. d. liams v. gre 
ham Battery & Metal Co., [1899] 2 Q. B. 338. Consd. 
Smerkinich v. Newer Corpn. (1912), 76 J. P. 454. _Apld. 

. Ry., (1914) 2 K. B. 153. 


Norman vw. G. Consd. 
Canadian Pacific Ry. v. Fréchette, {1915) A. C . 
Baker v. James, [1921] 2 K. L. 674. efd. Wild v. Way- 


good (1892), 66 L. T. 309; Pyner v. Bullard, King (1897), 
147. L. R. 57. As to (2) Apld. Stanton v. Scrutton 
(1893), 62 L. J. Q. B. 405. Consd. Lloyd v. Woolland 
(1902), 19 T. L. R. 32. Apld. Monoghan v. Ithodes, 
{1920} 1 K. BB. 487. Consd. Nimmo v. Connell, [1924] 
A. ©. 594. Refd. Thomas v. Great Western Colliery Co. 
(1894), 10 T. L. R. 244; Cole v. Do Trafford (No. 2), (1918] 
2K. B. 523; Abbott v. Isham (1920), 90 L. J. K. B. 309. 
Gencrally, Mentd. Brannigan v. Robinson, [1892] 1 Q. B. 
344 ; Willetts vw. Watt (1892), 611..43.Q. 1. 540; Ultzen v. 
Nicol (1893), 63 L. J. _ B. 289; NeptuneStcam Navigation 
Co. v. Sclater & Procter, The Delano (1894), 71 1. T. 544; 
a» & N. W. Ry. v. Donvllan, Same rv. Billington (1898), 78 
L.T.575; Wohlgemuthov. Coste, (1899]1Q. B. 501; Darlow 
v. Singleton (1901),'86 L. T. 529,'n.; Darlowv. Shuttleworth, 
[1902) 1 K. B. 721; Stephen v. International Siceping 
Car Co. (19038), 47 Sol. Jo. 692 ; Nathan v. Rouse (1904), 2 
L. G. R. 1304; Hase ». London General Omnibus Co. 
(1907), 23 T. L. It. 616; Barry v. Minturn, [1913] A. C. 
584; Ne bald v. National Amalgamated Apprvd. Soc. 
[1914] 2 K. B. 352; Sales Agency v. Klite Theatres (1917) 
2 K. B. 164; Gonsky v. Durrell, [1918] 2 K. B. 71; 
Smith v. G. W. Ry. (1920), 37 T. L. R. 117; Kimpson e. 
Markham, [1921] 2 K. B. 157; Moriarty v. Regent’s 
Garage Co., [1921] 2 K. B. 766; Waller v. Thomas, [1921] 
1 K. B. 541; Nelson Murdoch v. Wood (1922), 126 L. T. 
745; Ward v. Sneiman (1925), 133 L. T. 560. 


——.]— See, generally, NEGLIGENCE. 


C. Injury must occur in Course of ’mployment. 
1658. General rule.|—DPRIESTLEY v. FOWLER, 
No. 1647, ante. 


IN CASE OF ACCIDENT oR DEATH. 203 


1659. ——.]—RILEY v. BAXENDALE, No. 1593, 


nte. 

1660. Servant leaving work for own purposes.|— 
BRYDON v. STEWART, No. 1583, ante. 

_ 1661. Without lawful excuse.|—A master is 

liable for accidents occasioned by his neglect 
towards those whom he employs, while they are 
engaged in his employment, but great latitude 
must be given to the phrase ‘“‘ engaged in his 
employment,”’ eundo morando et redeundo; & it 
makes not the slightest difference, that at the 
time of the accident the servant was leaving his 
work without lawful excuse or proper cause. 

A., a miner employed to work in the mine of 
B. went down as usual to his day’s work, but he 
& the other miners, after working a short time, 
held a meeting amongst themsclves to discuss 
certain supposed grievances, & they resolved 
before working further, to come up from the pit 
at twelve o’clock, the usual hour for their comng 
up being five o’clock & go in a body to represent 
their grievance to B.’s manager. While so coming 
up A. was killed by a stone which fell from the 
top of the shaft, the planking there being in an 
unsafe state. A.’s representatives brought an 
action of damages against B., & the judge told the 
jury that B. was not responsible for the accident, 
if A. was at the time leaving his work without 
proper cause & for a purpose of hisown. The jury 
found that A. was leaving his work without proper 
cause, but that he was killed owing to the unsafe 
state of the planking at the mouth of the pit :-— 
Held: the ruling of the judge was wrong, & whether 
A. had just cause for leaving his work or not, & 
was coming up for a purpose of his own, still B. 
was responsible, being bound to take A. up just 
as safely as he let him down.—-MARSHALL v. 
ee (1855), 25 L. T. O. S. 58; 19 J. P. 259, 





D. Accidents caused by Defeetive Plant, elec. 
(a) In General. 

1662. Whether knowledge of master material.]— 
Declaration stated that defts. were owners of a 
coal mine, & pltf. was employed by defts. as a 
collier in the mine, & in the course of his employ- 
ment it was necessary for him to descend & ascend 
through a shaft constructed by defts.; that by 
the negligence of defts. the shaft was constructed 
unsafcly, & was, by reason of not being sufficiently 
lined or cased, in an unsafe condition, which defts. 
well knew; & by reason of the premises, & also 
by reason, as defts. well knew, of no sufficient or 
proper apparatus having been provided by defts. 
to protect pltf. from injuries arising from the 
unsafe state of the shaft, a stone fell from the side 
of the shaft on the head of pltf., & he was 
dangerously wounded. Plea, not guilty. At 
the trial it was proved that S., one of the two 
defts., was manager of the mine, & that it was 





697; 3 0. N 


Co. (1903), 6 F. (Ct. of Sess.) 142; 41 W. 
Sc. L 799; 6D.L. KR. 6 


.-R. 152; 118. lL. T. 510.—SCOT. 
k. Constructive negligence of mas- 
ter.]J— Negligence on the part of a 





- 1538; 270. L. R. 
9.—CAN. 

1658 iii. ———. }}—GoORDON v.CANADIAN 
NORTHERN Ry. Co. (1912), 20 W. Li. Kt. 


BURRELI. & Son (1883), 11 R. (Ct. of 
Sess.) 63; 21 Sc. L. KR. 38.—SCOT. 


PART XIII. SECT. 1, SUB-SECT. 3.— 


Inanager or foreman is not constructive | 705; 2 W. W. R. 114; 5 Sask. L. RB. D. (a). 

negligence on the part of the master. | 169; 2 D. L. R. 183.—CAN. 1662 i. Whether knowledye of muster 
Actual personal ned! nce of tho 1658 iv. .]—A masterisnotliable | material.}—JaRvis v. May (1876), 26 
master must be establis 


ed, as a fore- 
nan is but a fellow servant, though 
it may be of a higher e@.—RUDD v. 
BELL (1887), 13 O. R. 47.—CAN. 

PART XIII. SECT. 1, SUB-SECT. 3.—C. 


1658 i. General ‘rule.}—-KNOXx  v. 
STEPHENS (1870), 1 V. R. (Law) 102.— 


D. L. it. 1.—CAN. 





where the workman was not act: 

within the scope of his employment a 
the time he was inj Ev. 
MACKENZIE, MANN & Co. (1914), 30 
W. LL. R. 231; 7W. WwW. R 


1658 v. -}-BILTON 9, MACKENZIE 
Gots), 25 O. W. R. 714; 50. W. N 


C. Pp, 523.—CAN. 


1662 ii. -/~-Where a master has 
such a personal’ supervision of work 
on which a servant is engaged, so that 
he knows, or ought to know, of the 
condition of the materials employed 
in he work, he is Hable for injuries 
reau 





ured.—BERG 


. 866; 20 


to tho servant from the 


81 8; 31 O. L. R. 585; 19 D. L. R. materials being defective, even though 
1658 ii, ——.]—KING v. NorTHERN | 833; 6 O. W. N. 572.—CAN. he has employed a competent foreman, 
NAVIGATION Co. (1912), 22 O. W. R. 1658 vi. ——.] — GALLAGHER vv. | unless the servant, by the exercise of 
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Sect. 1.—At common law: Sub-sect. 3, D. (a).] 


worked under his personal superintendence; & 
that pltf. was not aware of the state of the shaft. 
The jury found that defts. were guilty of personal 
negligence. On motion to enter a non-suit :— 
Held: (1) on this finding of the jury S. was liable, 
& therefore the other deft. was liable also ; (2) the 
declaration must be taken to allege personal 
knowledge in defts. of the state of the shaft, & 
therefore the action was maintainable.—MELLORS 
v. SHAW (1861), 1B. & S. 437; 30 L. J. Q. B. 333 ; 
a A ae ; 7 Jur. N.S. 845; 9 W. 2.7485 121 


Annotations :—As to (1) Refd. Davies v. Kngland & Curtis 
(1864), 33 L. J. Q. B. 321; Lovegrove tv. L. B. & 8. C. Ry., 
Gallagher v. Piper (1864), 16 C. B. N. S. 669; Abbott tv. 


Isham (1920), 90 L. J. K. B. 309. Aa to (2) Refd. Clarke 


». Holmes (1862), 7 H. & N. 937; Brown v. Accrington 
Cotton Co. (1865), 3 H. & C: 511; Watling v. Oastlor 
(1871), L. R. 6 Exch, 73; Williams v. Birmingham Battery 
& Motal Co., [1899] 2 Q. B. 338. Generally, Refd. Britton 
v. Groat Wostern Cotton Co. (1872), L. R. 7 Exch. 130. 


1663. ——.]—OGDEN v. RUMMENS, No. 1690, 


post. 
hina ——.]—FELTHAM v. ENGLAND, No. 1759, 

post. 

1665. ——.|—In an action for negligence 
brought by a servant against his master for 
personal injury resulting from the unsafe state of 
the premises upon which the servant was employed, 
the statement of claim must allege not only that 
the master knew, but that the servant was ignorant 
of, the danger.- GRIFFITHS v. LONDON & ST. 
KATHARINE Docks Co. (1884), 13 Q. B. D. 259: 
56381. J. Q. B. 504; 511. T. 53838; 49 J. P. 100; 
33 W. K. 35, C. A, 

Annotaions :—Consd. Thomas v. Quartermaine (1887), 18 
Q. B. 7). 685; Yarmouth v. France (1887), 19 Q. B. D. 
647; Williams » Birmingham Battery & Metal Co., 
11899] 2 Q B. 338; Lloyd v. Woolland (1902), 87 L. T. 
73: Abbott v. Isham (1920), 00 L. J. K. B. 309; Monaghan 
ev. Rhodes, [1920] 1 K. B. 487. Dbtd. Baker v. James, 
[1921] 2K. B. 674. . Sayer v. Hatton (1885), 1 Cab. 

& Kl. 492: Groves v. Fuller (1888), 4 T. L. R. 474. 

1666. ——.]—(Girnoves v. Futter (1888), 4 
T. L. 474, D.C. 

1667. J—It is perfectly clear that the 
master was bound to supply fit & propermachinery, 
& to supply competent persons to superintend it, 
& equally in a case where it might: be machinery 
was not used at all, he was responsible for the 
thie under which the business was conducted, 

that system itself involved danger, & he was the 
author of, or was responsible for the system. Ilow 
far does that apply to the present case? There 
is no evidence, as regards this machine, that the 
master was aware of any danger at all, & the 
particular danger which it was suggested he was 
aware of was not anything in the machine itself, 
the only defect being the oiling of the floor of the 
lift, & as to that, I fail to find any evidence that the 

master knew anything about it (COLLINS, M.R.). 

—Lioyp v. WoOLLAND BrRotiErs (1902), 19 

T. L. BR. 32, C. A. 

Annotation :-—Refd. Baker v. James, [1921] 2 K. B. 674. 


1668, ——.]—UoLE v. DE TRAFFORD : 
No. 1621, pe (No. 2), 





— 


reasonable & ordinary care, could have 
seen the defoct.—Woop v, PirrrirLtp | 7 
(1887), 26 N. B. RK. 210.—CAN, 





1674 i. Whether ignorance of servant 
-+—A declaration against a 
niaster for negligen 
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1669. ——— When defect ought to have been dis- 
covered.]—WEBB v. RENNIE, No. 1635, ante. 





1670. —— .|—MurPHy v. PHILups, No. 
1619, ante. 
1671, ——- ——.]—Marney v. Scort, No. 1620, 
ante. 
"1672. —_—— ——.]—BAKER v. JAMES, No. 1681, 
oxt. 


1673. What constitutes knowledge of master— 
Not knowledge of general foreman.]—Pltf., a 
labourer in the employ of defts., builders in a large 
way of business, being engaged in raising a 
scaffolding, found that there was an insufficient 
supply of flat boards for the purpose. He com- 
plained to the foreman of the scaffolders & also 
defts.’ general manager or foreman. In conse- 
quence of the absence of flat boards pltf. was 
obliged to stand on a round putlog & his foot 
slipping he fell & was much hurt. Having brought 
an action against defts., the jury found that there 
had been no negligence on pltf.’s part, & that the 
scaffold was insecure & insufficient to the know- 
ledge not of defts., but of the general foreman & 
the foreman of the scaffolders:—Held: such 
labourer & foreman were fellow servants, & con- 
sequently no action was maintainable against the 
builders for the injury the labourer sustained from 
the fall, without negligence on their part in 
appointing the foreman; & notice to the gencral 
manager of the insufficiency of the matcrials for the 
construction of the scaffolding was not in con- 
templation of law notice to defts. so as to render 
them liable for an injury sustained by pltf. in 
consequence of the insufficiency of such materials. 
—LOVEGROVE v. LONDON, BRIGHTON & SOUTIL 
Coast Ry. Co., GALLAGHER v. PipER (1864), 16 
C. B. N.S. 669: 4 New Rep. 291; 33 L. J.C. P. 
329; 10 L. T. 718; 10 Jur. N.S. 879; 12 W. ht. 
988 ; 143 K. I. 1289. 

uns :— ° ‘ 1865), 19 C. B. 
Ao ioe Rel Felthond oe Wouglend (800), L. i. 3 

Q. B. 33. Consd. Wilson v. Morry (1868), L. R. 1 Sc. & 

Div. 326. Refd. Hall v. Johnson (1865), 3 H. & C. 589 ; 

Applebee y. Percy (1874), L. R. 9 C. P. 647; Allen 2. 

New Gas Co. (1876), 1 Ex. D. 251; Cribb v. Kynoch, 

[1907] 2 K. B. 548. 

1674. Whether ignorance of servant material.]— 
WILLIAMS v. CLoUGH, No. 1688, post. 

1675. -J—Declaration by the administratrix 
of G., that defts. were owners of a factory & 
machine, & G. was employed by them to work 
therein, & in the course of his employment it was 
necessary for him to enter the machine to clean it ; 
that by the negligence of defts. it was unsafely 
constructed & in a defective condition, & was, by 
reason of not being sufficiently guarded, unfit to 
be used & entered, as defts. well knew; & by 
reason of the premises, & also by reason, as defts. 
well knew, of no sufficient apparatus having been 
provided by them to protect G., it was suddenly 
put in motion whilst he was at work in the machine, 
& he thereby sustained injuries from which he 
afterwards died :—Held: the declaration suffi- 
ciently showed that the machine was set in 
motion by defts.’ negligence, & it therefore dis- , 
closed a cause of action, although there was po 








is dangerous, that it needs caution & 
firmness in operating, & the risks rah 
1 


tly & improperly | open to his observation; & 


1662 ili. ——.]—-McInrynkev. Horni- | providing defective ep plances for the | opportunities & means of judging of 
DAY (1909), 10 W. L. R. 558.—CAN. use of the servant, consequence | the danger are at least as good as those 
1662 iv. ——.}-MCENTER ¢. GRAND | Whereof he was injured, need not allege | of his employers, the latter are not 
TRUNK Paciric Ry. Co., (1918) 2 | Servant’s ignorance of the defect.— | Ilable—RuDb v. BELL (1887), 13 O. R. 
W. W. It. 253; 11 Sask. L. BR. 145; LAKE tv. DRURY (1893), 323 N. B. R. 82. | 47.—CAN. 
aA R. oro —CAN. 0% ar er ia v. REID (1884), 
Vv. ———.]—WRIGHT flv. DUNLOP 1. Effect of knowledge of servant.}— See eae ; 
& Co., LTD. (1893), 20 R. (Ct. of Sess.) here a servant knows, from his own n. ——.)—M'NEILL v. WALLACE 
363; 30 So. L. R. 417.—SCOT. inspection & experience, that a machine | & Co. (1853), 15 Dunl. (Ct. of Sess.) 
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allegation that G. was ignorant of the dangerous 

& defective character of the machine. Semble: 

defts. would, under the circumstances alleged, 

be liable, even if the machine had been set in 

motion by a stranger.— WATLING v. OASTLER (1871), 

L. R. 6 Exch. 73; 40 L. J. Ex. 43; 231. T. 815; 

19 W. R. 388. 

Annotations :—Consd. Griffiths ». London & St. Katharine 
Docks Co, (1884), 13 Q. B. D. 259; Bakor vo. James, {1921} 
pe B. 674. efd. King v. G. W. Ry. (1871), 44 L. T. 
va . 

1676. ——-.|—GriFFITHS v. LONDON & Sr. 
KATHARINE Docks Co., No. 1665, ante. 

1677. ee ea v. JAMES, No. 1681, post. 

1678. Effect of knowledge of servant—When 
complaint made to master—Promise to repair.]— 
Where a servant, knowing of a defect in machinery 
he has to work in his master’s employ, complains 
of it to him, but continues in the use of it, in the 
reasonable expectation of its being repaired, & 
an accident happens through its defective condi- 
tion, he is not precluded from recovering against 
his master for negligence. 

If knowledge may mean belicf on sufficient 
grounds, as he-!pltf.| had his master’s assurance 
that the defect should be remedied, he might well 
be said to have had no knowledge at the time of 
the accident that the defect existed (WILLES, J.). 
-—HOLMES v. WORTHINGTON (1861), 2 F. & F. 533. 














1679. — —.]—CLARKE v. HOLMEs, 
No. 1588, ante. 

1680. .J—ABRBOTT ». ISHAM, No. 1617, 
ante. 

1681. ——— -J—(1) Plitf., a commercial 


traveller, was employed by defts., who were 
wholesale grocers. His duties were to travel 
round the district, show samples, take orders, 
& deliver goods, & for that purpose he was supplied 
by defts. with a motor car, the starting gear of 
which was defective. He complained of this on 
several occasions to defts., who admitted that it 
was defective but failed to remedy the defect. 
While pltf. was upon one of his journeys the car 
stopped &, in trying to restart it, he was severely 
injured. In an action brought by pltf. to recover 
damages in respect of personal injury resulting 
from the negligence of defts.:—Held: plté., 
notwithstanding his knowledge of the defect in 
the starting gear, had never undertaken or con- 
sented to take upon himself the risks arising from 
continuing to use the car, he had sustained the 
injury owing to the personal negligence of the 
defts., & that, not having been guilty of contri- 
butory negligence, he was entitled to recover. 

(2) The question is ever one of fact, namely, 
whether pltf. has voluntarily undertaken & con- 
ede to accept the risk for himself (McCarpiE, 


(3) A master may be liable for a danger or 





818; 25 Sc. Jur. 492; 2 Stuart, 241.— 
SCOT. 


0. ——~ When complaint made to 
foreman.}—DKAN v. ONTARIO COTTON 
PB. —— ~=—.]— MCMOULLEN 0. 
COUGHLAN (1912), 22 W. L. R. 543; 
3 W. W. R. 158: 17 B.C. R. 491; 7 


— Where 
LINCOLN 


O. W. R. 521: 


q-—_— ——.] — M‘AULAY  ». 
BROWNLITR (1860), 22 Dunl. (Ct. of 
Sess.) 975; 32 Sc. Jur. 415.—SCOT. 

r.—— —— Expectation of repnir.) 
—M‘MONAGLE v, Bairnp & Co. (1881), 
9 R. (Ct. of Sess.) 364; 19 Sc. L. R. 
256.—SCOT. 


t. Effect of ig asp of both 
master & servant.}—Ross v. CROSS 
(1889), 17 A. R. 29.—CAN. 

a. Evidence of defect — Expert 





asce 


t was caused 


evidence. }—BADCOOK 
(1897), 21 A. R. 633.—CAN. 

b. Presumption of cause of injury 
lant defective.}—WIISON ¥. 
APER MILIS Co. (1900), 4 
ls : 25 Cc. L. T. 14; 9 
O. lL. R. 119.—CAN. 


3 W. W. . ——- ——)] — W. 
D. L. R. 718.—OAN. OLSEN (1882), 9 R. (Ct. of Sess.) 946; 
19 Se. L. R. 708.—SCOT. 


d. ———,]—Where tho cause 
of an accident to a workman is not 
rtained, the fact that it has taken 
gap will not raise a presumption that 

by a defect in the 
machinory or plant sor which the 
master was responsible.—MACFARLANE 
vo. THOMPSON (1884), 12 
Sess.) 232; 22 Sc. L. R. 179.—SCOT. 


eo. Whether negligence of fellow 
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defect, causing hurt to his servant, not only where 
he knew but what he ought to have known of it. 
- - - | came to the conclusion upon the authorities 
hat the first branch of the proposition in Griffiths 
v. London & St. Katharine Docks Co., No. 1665, 
ante, is not now law. <A servant necd not aver 
the actual knowledge of the danger or defect by 
his master. It suffices to allege that he knew or 
ought to have known (McCarRpIRf, J.). 

(4) I also think the second branch of the 
proposition in Griffitha v. London & St. Katharine 
Docks Co., No. 1665, ante, is to be treated as 
erroneous at the present day. Itis, I feel, opposed 
to principle to say that because a servant knows of 
the defect he is therefore debarred from damages 
for injury through his master’s negligence 
(McCaRDIE, J.).— BAKER v. JAMES, [1921] 2 K. B. 
674; 90 L. J. K. B. 1190; 125 L. T. 4143; 37 
T.L. R. 591; 19 L. G. R. 551. 

1682. When danger obvious.|—Pitf., a 
dock labourer in the employment of defts., a firm 
of stevedores, was, with other servants of defta., 
working on the loading ofa shipinadock. During 
the loading defts.’ servants so blocked up the iron 
hold ladders that they could not be used, & in 
consequence some of them obtained from the ship 
a rope ladder which was fastened at the top of the 
coamings of the hatch & swung loose some feet 
from the bottom of the hold. PItf. was going up 
this ladder when it swung & caught his hand 
between the ladder & the coamings, & in trying 
to free himself he fell to the bottom of the hold 
é& was seriously injured. There was evidence that 
after the rope ladder had been supplied plté. 
complained to defts.’ foreman that the ladder was 
unsafe, & that one of defts. himself came & saw 
the ladder in use & did not interfere. Piltf. based 
his claim (a) on the ground that defts. were guilty 
of statutory negligence under reg. 6 of Part IT. 
of the Order of 1904, under Factory & Workshop 
Act, 1901 (c. 22); (6) on common law negligence. 
The judge held that the claim on ground (a) failed, 
as the statutory duty was imposed by the regula- 
tion upon the shipowners, & not on defts.; & 
also failed on ground (b) as defts. were not guilty 
of such negligence as to make them liable to 
pltf. Onan appeal by pitf. on the second ground : 
—Held : when once it was ascertained that the 
original safe mode of access had gone, that another 
one of obvious danger had been substituted, & 
defts. had seen the obviously dangerous substitute 
& did not interfere, it followed that defts. were 
negligent, & were therefore responsible to pltf. 
for the accident.—MONAGHAN v. Ruopes (W. FH.) 
& Son, [1920] 1 K. B. 487; 89 L. J. K. B. 379; 
122 L. TT. 537. 

Annotations :-—Refd. Abbott v. Isham (1920), 90 L. J. K. B. 

309; Baker v. James, [1921] 2 K. B. 674. 

.]—See, generally, Sub-sect. 5, ©., post. 








servant material.}—Whcere an employer 
falls to maintain its premises in a 
condition suitable for carrying on their 
works with reasonable safety, he is 
Hable for tho injuries sustained by 
an employee, although the explosion 
causing the injuries may have been 
at.ributable to neglect of duty by 
fellow-workmen.—GRANT 0. ACADIA 
CoaL Co. (1901), 32 S. C. Rt. 427.—CAN, 


v. FREEMAN 


ALKER , 


f. Workman in unauthorised place.) 
—It is no defence to a pery who uses 
insufficient machinery, by which bodily 
injury is inflicted upon another that 
the latter was at tho time in a place 
where he had no right to be, & where 
if he had not been, no injury would 
have been inflicted on him.—WulITr- 
LAW v0 MOFFAT (1849), 12 Dunl. (Ct. 
of Seas.) 434.-—_SCOT. 


R. (Ct. of 
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Sect. 1.—At common law: Sub-sect. 3, D. (b) & (c), 
E. & F.; sub-sects. 4 & 5, A., B. & C. (a).] 


(b) Defective Construction. 7 


1683. Servant must prove employment of incom- 
ae persons.]—In order to render a master 
iable for an injury to his servant caused by the 
breaking of a machine belonging to the master, 
it is not sufficient to show that the machine was 
defectively constructed, but there must also be 
evidence that the master employed incompetent 
persons to construct the machine.—PotTTs v. Port 
CARLISLE Dock & Ry. Co. (1860), 2 L. T. 283; 


ae ei B Accrington Co-oporative 
Annotation :— - rown vw. ecrington Co-op 
Cotton Spinning & Manufacturing Co. (1865), 13 L. T. 94, 


1684. Or personal interference.|—A work- 
man cannot recover damages from his employers 
for injury sustained by him while at work in their 
mill, & resulting from the building having been 
originally negligently constructed, unless personal 
negligence be proved against his employers them- 
selves, or against some person acting by their orders, 
either in having given directions how the building 
should be constructed, or in having knowingly 
entrusted the execution of the work to an in- 
competent person.— BROWN v. ACCRINGTON COTTON 
SPINNING & MANUFACTURING Co., Lrp. (1865), 3 
H. & ©. 511; 341. J. Ex. 208; 13 1. T. 94; 29 
J.P. 744; 159 1. R. 631. 

Annotations :—Refd. Griffiths v. London & St. Katherine's 

Docks Co. (1884), 50:L. I. 755 ; Cole v. De Trafford (No. 2), 


11918] 2K. 33. 523. Mentd. Smyly v. Glasgow & London- 
derry Steam Packet Co. (1868), 16 W. It. 483. 


1685. ——.J—FELTHAM v. ENGLAND, "0. 1759, 
post. 





(c) Danger Concealed from Servant. 

1686. Master Hable..—WooDLEY v. MeEtno- 
POLITAN District Ry. Co., No. 1638, ante. 

1687. Rotten scaffolding.] — Although a 
master is not in general responsible for an injury 
to a servant from the negligence of a fellow servant 
in the course of their common employment, if 
the master interferes with one of his servants in the 
course of his employment, & knowing that the 
materials to be used by him for the erection of 
scaffolding are unfit for the purpose & dangerous 
directs him to use them, & another servant thereby 
is injured, the master is responsible.—-ROBERTS 
v. SMITH (1857), 2 H. & N. 213; 261. J. Mx. 319; 
29 LL. T. O. S. 167; 3 Jur. N.S. 469; 5 W. R. 
581; 157 K. R. 89, Ex. Ch. 

Annotations :—Apld. Ormond v. Holland (1858), Ki. B. & E. 

02. Distd. Vose v. L. & Y. Ry. (1858), 27 L. J. Ex. 249. 
Expld. Mellors v. Shaw (1861), 1 B. & S. 437. Refd. 

ths v. Gidlow (1858), 3 H. & N. 648; Williams v. 

Clough (1858), 3 H. & N. 258; Ashworth v. Stanwix & 

Walker (1561), 30 L. J. Q. B. 183; Riley v. Baxendale 

(1861), 30 L. J. Ex. 87; Lovegrove v. L. B. & 8S. C. Ry., 

Gallagher », Piper (1864), 16 C. B. N. S. 669; Kowler vr. 

Lock (1872), L. KR. 7 C. P. 272 Groves v. Fuller (1888), 

4T. L. RR. 474. 

1688. Defective ladder.|— Declaration that 
deft. was possessed of a granary & ladder leading 
up to it; that the Jaddcr was wholly unfit & 
unsafe for use ; that pltf. was a servant for hire of 
deft.; that deft. knowing the premises, wrong- 
fully & deceitfully ordered pltf. to carry corn up 
the ladder into the granary; that pltf. believing 
the ladder to be fit for use, & not knowing the 
contrary, did carry corn up the ladder to the 


PART XIII. SECT. 1, SUB-SECT. 3. 
D. (b). 

















1683 i. Servant must prove employ- 
ment of incompetent persvns, }-WILSON 
» RBOTSFORD-JENKS Co. (1902), vv 
CG L. T. 95.—-CAN. 


g. 
Not fit for tis 


86; 53D. L. R. 
ae h. —— Defecti 

1688 ii. -]—Day v. MILES (1906), 2 
2K. lL. R. 254.—CAN., ¢ » | B. Mom (1885), 1 


PART XIII. sat a SUB-SECT. 3.— 
- (6). 

Master liable — a ae —_ 

v : ICHAUD ¥. 

EDWARDS (Sask.), x02) 3 W. W. Rh. 

1 R. 426.—CAN. 

te crane.)-— WEISH 


2 R 
590; 22 Se. L. R. 381.—SCOT. 
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granary, & by reason of the ladder being unsafe 
pltf. fell from it:—Held: the declaration was 
sufficient. Semble: if pltf. had the means of 
knowing that the ladder was unsafe it would have 
been a defence, but deft. should have pleaded it.— 
WILLIAMS v. CLOUGH (1858), 3 H. & N. 258; 27 
L. J. Bx. 825; 31L. T. 0.8. 89; 157 DB. R. 468. 
Annotations :—Dbtd. Baker v. James, [1921] 2 K. B. 674. 
» Davies v. Kngland & Curtis (1864), 33 L. J. o. 13, 

321; Fowler v. Lock (1872), L. R. 7 C. P. 272; Griffiths 

v, London & St. Katharine Docks Co. (1884), 13 Q. B. )). 

ov. 

1689. Unsafe mine shaft.|—MELLORS v. 
Suaw, No 1662, ante. 

1690. Unsafe archway.|—In an action by 
the widow of a labouring man, who had been 
employed, with others, by deft., to shore up an 
arch, which had sunk, & was killed by its falling 
upon him :—Held : the question was not as to the 
original construction of the arch, but as to the 
knowledge of the danger at the time of the accident, 
& whether deft. had any better means of knowing 
of it than deceased; & if not, then the jury should 
find for deft. 

If the contractor, whether or not he had any- 
thing to do with the foundations, knew of the 
danger, & knowing it, put a man who did not 
know of it upon the work of shoring up, the 
contractor would be responsible. But if he did 
not know of the danger, or if the man did not 
know of it, then he would not be liable (BRAMWELL, 
B.).—OGDEN v. RUMMENS (1863), 3 I". & F. 751. 

1691. ——— Diseased meat.|—The first count 
alleged that deft. E. was a contractor for the supply 
of beef to the Royal Navy, & supplicd beasts to be 
slaughtered at one of the dockyards, at which 
deft. C. was the superintendent of H.’s business, 
& that it was defts.’ duty to take care that healthy 
& sound beasts were supplied & slaughtered ; yet 
defts. supplied & slaughtered certain diseased 
cattle, whereby pltf., who had been employed 
to cut up the carcasses of the cattle, was infected 
by the disease & suffered damage therefrom. The 
second count alleged that defts. by representing 
certain carcasses of beasts to be sound & healthy 
procured pltf. to cut them up, & the carcasses 
being diseased pltf. contracted the disease & was 
permanently injured. The third count alleged 
that defts. well knowing that certain carcasses 
were diseased & infectious, employed pltf., who 
was ignorant of their being discased, to cut them 
up, whereby pltf. became infected & was injured : 
—-Held: the first & second counts did not disclose 
a cause of action, but the third did.—DAVIEs v. 
ENGLAND & CURTIS (1864), 33 L. J. Q. B. 321; 10 
Jur. N.S. 1235. 

1692. —— Unsafe wall..|—M‘MANUS v. GREEN- 
woop (1886), 2 T. L. R. 588, C. A. 


i. Accidents caused by Negligence of Fellow 
Servants. 


Sce Sub-sect. 5, C. (e), post. 


F.. Accidents caused by Breach of Statutory Duties. 
Coal Mines Regulation Acts.|—See Minus. 
Factory Acts.]}—See Factories, Vol. XXIV.; 

pp. 908-911. 

Merchant Shipping Act, 1894 (c. 60).]—Sec 

SHIPPING. 








: Unsecured dvoor.)—~ THOM- 
SON v. ScotTT & Co. (1897), 25 R. (Ct. of 


Sess.) 54; 35 Sc. L. R. 93.~—SCOT. 


PART XIII. SECT. 1, SUB-SECT. 3.—F. 

lL. Building Trades Protection Act, 
1910.) —- Hunt v. WEBB (1913), 28 
oan R. 589 ; 4 O. Ww. N. 1225.— 


(Ct. of Sess.) 
co 
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SUB-SECT. 4.—AGAINST WHOM ACTION LIzEs. 

1693. Partner—Act of negligence by one partner 
within scope of partnership business—Liability of 
ag partner.)|— ASHWORTH v. STANWIX, No. 1819, 

ost. 
1694. ——- ——- ——_.]—-MELLoks v. SHAW, No. 
1662, ante. 

1695. Limited liability company.J—Kay v. 
BRITISH WESTINGHOUSE ELECTRIC & MANU- 
FACTURING Co., LTD. (1905), 49 Sol. Jo. 296, C. A. 

1696. Guardians of the poor.J—TOoZELAND  »v. 
West Ham UNION, No. 1823, post. 

Husband.|—-See HUSBAND & WIFE, Vol. XXVII., 
pp. 217, 218, No. 1891. 

Shipowner.|— See SHIPPING. 

Personal representative of master.} — See, 
generally, EXECUTORS, Vol. XXIV., pp. 646-648. 





SuB-SECT. 5.—DEFENCES TO ACTION. 
A. Contributory Negligence. 
See NEGLIGENCE, 


B. Volenti non fit injuria. 
See NEGLIGENCE. 


C. Common Employment. 
(a) In General. 

1697. General rule—Common employment a 
good defence.|—(1) A master is not in general 
responsible to his servant for injury occasioned 
by the negligence of a fellow servant while acting 
in one common service, provided the master shall 
have taken due care not to expose his servant 
to unreasonable risks. But, in such a case, the 
master is not exempt from responsibility where 
the servant injured was not at the time of the 
injury acting in the service of the master. 

H., a servant of a railway co., in the discharge 
of his duty, was in a train under the guidance of 
others of their servants, & by the neglect of those 
servants, whilst they were engaged together in 
& common service, a collision took place, & H. was 
killed :—Held: his administratrix could not 
maintain an action against the co., under Fatal 
Accidents Act, 1846 (c. 93). 

(2) A declaration under Fatal Accidents Act, 1846 
(c. 93), stated that H. was in the service of defts., 
& that, in the discharge of his duty as such servant, 
he became a passenger in a carriage of defts., 
drawn by a stcam engine under the guidance of 
defts. ; that defts. were possessed of another steam 
engine, which then was drawing other carriages, 
under the guidance of defts., by their servants ; 


yet defts. conducted themselves so negligently in & 
about the guidance of the first-mentioned engine 
& carriage, & in & about the guidance of the other 
engine & carriages, that a collision took place, & 
H. was thereby killed. Plea, that the collision 
took place solely through the carelessness, negli- 
gence, etc., of the servants of defts.; & that the 
engines & carriages were under the guidance of 
the servants of defts., who were fit & competent 
persons to have the guidance of the same; & 
that the negligence was unauthorised by defts., 
& without their leave, licence or knowledge :— 
Held: no ground of action appeared on the face 
of the declaration, & the plea did not amount to 
the general issue. 

(3) ‘The principle upon which a master is in 
general liable to answer for accidents resulting 
from the negligence or unskilfulness of his servant, 
is, that the act of his servant is in truth his own 
act. ... If instead of driving the carriage with 
his own hands, he employs his servant to drive it, 
the servant is but an instrument set in motion 
by the master. It was the master’s will that the 
servant should drive ; & whatever the servant does 
in order to give effect to his master’s will may he 
treated by others as the act of the master: qui 
facit per alium, fucit per se (ALDERSON, B.). 

(4) Though a stranger may treat the act of the 
servant as the act of his master, yet the servant 
himself, by whose negligence or want of skill the 
accident has occurred, cannot, & therefore he 
cannot defend himself against the claim of a third 
person; nor, if by his unskilfulness he is himsclf 
injured, can he claim damages from his master 
upon an allegation that his own negligence was, 
in point of law, the negligence of his master 
(ALDERSON, L.). 

(5) The difficulty is as to the principle applicable 
to the case of several servants employed by the 
same master, & injury resulting to one of them 
from the negligence of another. In such @ case 
the master is not in general responsible when he 
has selected persons of competent care & skill 
(ALDERSON, L.). 

(6) A servant, when he engages to serve a master 
undertakes, as between himself & his master, to 
run all the ordinary risks of the service, & this 
includes the risk of negligence on the part of a 
fellow servant, whenever he is acting in discharge 
of his duty as servant of him who is the common 
master of both (ALDERSON, B.). Ae 

(7) A master is not exempt from responsibility 
to his servant for an injury occasioned to him by 
the act of another servant, where the servant 
injured was not, at the time of the injury, acting 
in the service of his master. In such a case the 
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143; 18B.C.R. 429.—CAN. 


Paciric Ry. Co. v. CHEFSEMAN (1918), 


7 8. 0; 45 D. L. R. 257; 


1697 xiv. ——- -——.]-—- The non- 
liability of a master to a servant where 
the cause of injury is the negligence 
of a fellow-servant, is only an example 
of the general rule, that a master is 
not liable unloss he has neglected that 
L. R, | which he has contracted to do; & in 
general he does not contract to execute 


at thesame work. 


Rv. VAN- 
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Sect. 1.—At common law: Sub-sect. 5, C. (a).] 


servant injured is substantially a stranger & 
entitled to all the privileges he would have had, if 
he had not been a servant (ALDERSON, B.).— 
HUTCHINSON v. YORK, NEWCASTLE, & BERWICK 
Ry. Co. (1850), 6 Exch. 343; 6 Ry. & Can. Cas. 
580; 19 L. J. Ex. 206; 15 L. T. O. S. 230; 14 
Jur. 837; 155 BE. R. 150. 4 

L —Z ‘ v. Vale of Neath Ry. 
Ange B. <8 (1) Aree A the Potrel, (1893] P. 320. 


( 

‘As to (5) Apld. Wiggett v. Fox (1856), 11 Exch. 832. 
A oa Dee snill Coal Co. v. Reid (1858), 31 L. T. O. 8. 
955. Consd. Cole v. De Trafford (No. 2), {1918) 2 K. B. 
523. Refd. Tarrant v. Webb (1856), 18 C. B. 797 
Bartonshill Coal Co. v. McGuire (1858), 31 L. T. O. Ss. 
258; Hoey v, Dublin & Belfast Ry. (1870), 18 W. R. 930 ; 
Johnson v. Lindsay (1889), 61 L. T. 864. 4s to (6) Folld. 
Morgan »v. Vale of Neath Ry. (1864), 5 B. & 8. 570. Consd. 
Tozeland v. West Ham Union, [1906] 1 K. B. 638. Refd. 
Wiggett ». Fox (1856), 11 Kxch. 832 ; Riley v. Baxendale 
(1861), 30 L. J. Ex. 87; Swainson v. North Kastern Hy. 


(1878), 3 Ex. D. 341. 

1698. .—A servant injured by the 
negligence of a fellow servant in the course of their 
common employment is not entitled to sue his 
master for compensation if such fellow scrvant 
was a person of skill & care. 

Nherefore, where an action was brought under 
Fatal Accidentz Act, 1846 (c. 93), to recover 
damages, deceased having been killed by the fall 
of some scaffolding which had been crected by 

ersons ‘of competent skill in the employment of 
his master who was not guilty on that occasion of 
negligence :—Held: the action was not maintain- 

able.—W1GMORE v. JAY (1850), 5 Exch. 354; 6 

Ry. & Can. Cas. 589; 19 L. J. Ex. 300; 15 L. T. 

O.S. 206; 14 J. P. 387; 14 Jur. 837; 155 H.R. 

155. 

Annotations :-—Consd. Waller v. S. KE. Ry. (1863), 32 L. J. 
Kx. 205; Lovegrove v. lL. B. 8. C. Ry., Gallagher v. 
Piper (1864), 4 New Rep. 291. Folld. Foltham v. Englund 
(1866), L. Kh. 2 Q. B. 33. _Consd. Wilson v. Merry (1868), 
L. R. 1 Se. & Div. 326. Refd. Dynen v. Leach (1857), 26 
L. J. Ex. 221; Scott_v. Manchester (1857), 26 L. J. Wx. 
132; Bartonshill Coal Co, v. Reid (1858), 31 L. T. O. 8. 
955; Potts v. Port Carlisle Dock & Ry. (1860), 2 L. T. 
283: Murphy v. Smith (1865), 12 L. T. 605; Cole »v. 
De Tratford (No. 2), [1918] 2 K. B. 523. 

















1699. -|—PATERSON ¥. WALLACE & 
Co., No. 1586, ante. 

1700. —— -]—TARRANT v. WEBB, No. 1791, 
post, 

1701. ——- ——.]—Wiaaerr v. Fox, No. 1770, 
post. 

1702, ——- ——-.]—The mere relation of 


master & servant docs not create any implied 
duty on the part of the master to take more care 
of the servant than he may reasonably be expected 
to do of himself. . . . The reason for the rule is 
that the servant undertakes to run all the ordinary 
risks of service, including those arising from the 
negligence of his, fellow servants. The rule 
applies to all the members of a domestic establish- 
ment, so that the master is not in general liable 
to a servant for injury resulting from the negligence 
of a fellow servant. ... The same principle 
applies in the case of a visitor at the house ; whilst 
he remains there he is in the same position as 
any other member of the establishment, so far as 
regards the negligence of the master or his servants 
(POLLOCK, C.B.).—SvUTHCOTE v. STANLEY (1856), 


MASTER AND VEKVANL. 


1H. & N. 247; 25 L. J. Ex. 339; 27 L. T. 0.5. 
173; 156 BH. R. 1195. 


ations -—Consd. Degg v. Mid. Ry. (1857), 26 L. J. Ex. 
Anna Nailing o, Oastler (1871), L. R. 6 Exch, 73; Burr 
v. Theatre Royal, Drury Lane, [1907] 1 K. B. 544. d. 


Chapman v. hKothwell (1858), H. B. & KH. 168; Corby v. 
Hill (1858) 4. B. N. 8. 556; Gallagher ». Humphery 
1862), 27 J.P.5: White v. Phillips (1863), 15 C. B. N.S. 
45: Indermaur v. Dames (1866), L. R. 1 C. P. 274; 
Tobbutt v. Bristol & Exeter Ry. (1870) L. R. 6 Q. B. 73: 
Sandys v. Florence (1878), 47 L. J. Q. B. 698; Tolhausen 
v. Davies (1888), 57 L. J. Q. B. 392; Lees v. Dunkeriey, 
11911} A. C. 5; Latham v. Johnson & Nephew, [1913] 
1 K. B. 398. Mentd. Cornman v. Eastern Counties Ry. 
(1859), 29 Le J. Kx. 94. 





1703. —— -]— ROBERTS v. SMITH, No. 1687, 
ante. 
1704. ——.]—Pltf., a workman, employed 





with others in sinking a pit, being at the bottom, 
was injured by the fall of a tub of water which was 
being drawn up by, machinery. Evidence was 
given that the tackle was improper, not being 
titted with a safe hook, & that a jiddy should have 
been used. Pltf. worked with the hook making 
no complaint of it. A jiddy had been provided 
by the master, who had directed that it should be 
used when earth was raised. Pltf., in his master’s 
presence, had complained that the jiddy was not 
used for water. The master was at the workings 
several times each day :—Held: the master was 
not liable ; because, assuming the injury to have 
arisen from the neglect td use the jiddy, the master, 
having provided a proper apparatus, was not 
liable for the neglect of pitf.’s fellow workmen in 
omitting to use it.—GRIFFITHS v. GIDLOW (1858), 
3H. & N. 648; 27 L. J. Wx. 404; 31 L. T. 0.8. 
300; 22 J. P. 675; 157 BE. R. 628. 

Annotation :—Refd. Weblin v. Ballard (1886), 17 Q. B. D. 


1705. ——- ——.]—BARTONSHILI. COAL Co. v. 
McGulmIRE, No. 972, ante. 

1706. —— -|—(1) A servant has no right 
of action against his master for injury done to 
him in the course of his employment by the acts 
of his fellow servant; & if killed no action under 
Fatal Accidents Act, 1846 (c. 93), can be main- 
tained by his representative. 

(2) Semble: these rules do not hold where the 
master has personally interfered to direct the act 
which caused the injury or death.—VOsE v. 
LANCASHIRE & YORKSHIRE Itty. Co. (1858), 2 
H. & N. 728; 27 L. J. Ex. 249; 30 L. T. O.S. 
matte 4 Jur. N.S. 364; 6 W. R. 295; 157 H.R. 
300. 

Annotations :—Refd. Griffiths v. Gidlow (1858), 3 H. & N 


648: Swainson v. N. E. Ry. (1878), 3 Ex. ). 341. Mentd. 
Spaight v. Tedcastle (1881), 6 App. Cas. 217. 











1707. -]—SEARLE v. LINDSAY, No. 
1761, post. 

1708. ——— ——-.]—SMITH v. DOWELL (1862), 3 
F. & F. 238. 

1709. -]—Where servants are engaged 








in one common object the injury sustained by one 
servant in consequence of the negligence of another 
servant does not give a right of action against the 
master. 

The guard of a train & the plate layers, whose 
duty it is to attend to the rails over which the 
train passes, are engaged in one common objzct: 
the safe conduct & transit of the train; & therefore 
no action can be maintained against the co. by 





in person the work connected with his 

usiness.— WEIR (OR WILSON) v. MERRY 
& CUNNINGHAM (1868), 40 Sc. Jur. 486. 
—SCOT 


1697 xv. —— ——-.}—The rule of law 
which imposes upon a master responsi- 
bility for injury caused by his servant’s 
tT phen pores So ar service, 
applies only cases where the person | of 
injured is a stranger, not connected | 8. 


WOODHEAD 
(1877), 4 
Se. L. R. 320 


Seas. ) 
a Te 


with the work in which the servant is 
ongagod, & in other cases 
is only responsible for personal fault.— 


. GARTNESS MINERAL Co, 
R. (Ct. of Sess.) 460; 14 
2 -—SCOT. 

1697 xvi. ———- ———.}—BaxTER 
ABERNETHY & Co. (1893), 21 R. 


159; 31 Se. 
334,—SCOT. 


1697 xvii. ———- ——.]—FERGUSON v. 


the master | NORTH BRITISH Hy. Co., [1915] 8. C. 
566.—SCOT. 


m. Question of fact.] — ST. 
Gas LIGHT Co. v. HATFIELD 
23 8S. C. R. 164.—CAN, 


v. 
(Ct. n. Defence by Crown.]—In Mant- 
s 1 | toba the Crown may, in an action for 

damages for injuries to an employee, 


JOHN 
(1894), 


L. R. 125 
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the representative of a guard of a train killed by the 
train running off the Jince in consequence of the 
neglect of the ‘‘ ganger’’ of the plate layers to 
renew the decayed metals which fasten the chairs 
to the slecpers of the railways.—WALLER v. SOUTH 
WASTERN Ry. Co. (1863), 2 H. & C. 102; 2 New 
Rep. 179; 32 L. J. Ex. 205; 8 L. T. 325; 27 
J. P. 665; 9 Jur. N.S. 501; 11 W. R. 7313 159 
Penal Val 1864 
— ‘ F ’ r. 4), 5 

Annies io. Gonad, The Petrel, [1803] P. 20. Retd, 

Lovegrove v. L. B. & 5S. C. Ry., Gallagher ve. Piper (1864), 

16 C. B. N.S. 669. 

1710. ——.|— LOVEGROVE v. LONDON, 
Briauton & SoutrH Coast Ry. Co., GALLAGHER 
v”. PIPER, No. 1673, ante. 











1711. —— ——.]— WEBB v. RENNIE, No. 1635, 
ante. 
1712. ~]—Where through the negli- 


gence of an underlooker of a mine employed by 
defts. the mine owners, to examine &, when 
necessary, to prop the roof of the mine, a stone 
fell from the roof upon pltf., a labourer in defts.’ 
employ, & there was no evidence showing want 
of care on the part of defts. in the selection of the 
underlooker, or in putting the mine into proper 
order for mining operations before the miners 
were sent down, or that defts. personally knew the 
dangerous state of the roof:—Z/feld: (1) defts. 
were not liable to plitf. in an action for the bodily 
injury inflicted on him by the stone so falling upon 
him; (2) pltf. & the undcrlooker were fellow- 
labourers, & the underlooker was not in the 
position of a deputy-master whose negligence had 
made his principal responsible.—LIALL v. JOHNSON 
(1865), 3 H. & C. 589; 5 New Rep, 447; 34 L. J. 
Kx. 2223; 11 L. T. 779; 29 J. P. 245; 11 Jur. 
N.S.180; 13 W. R. 411; 159 KE. R. 662, Ex. Ch. 
anactions — Generally, Refd. Johnson v. Lindsay, [1891] 


$71; Williams v. Linotype & Machinery (1914), 84 
L. J. K. 33. 1620. 


BRIGHTON Ry. Co., No. 1805, post. 

1714. ——— -——-.]—MoRGAN v. VALE OF NEATH 
Ry. Co., No. 1750, post. 

1715. -]—A hole had been made in 
the floor of a factory for the repair of a shaft by 
one of the servants of deft. Pltf., a fellow servant, 
ignorant of this, opened a dvor close to the gap, 
fell through it & was injured. The master was 
not liable for the injury so done to a servant in 
the same employ by the negligence of a fellow 
servant.— BOTTOMLEY v. Brooks (1866), 15 L. T. 
19, N. P. 

1716. —— .]—A railway station, which was 
used both by the G, W. Ry. Co. & the L. & N. W. 
Ry. Co., was under the charge of a servant of 
the L. & N. W. Ry. Co. <A train belonging to the 
tr. W. Ry. Co., & driven by one of their engine 
drivers, having been improperly & negligently 
shunted into a siding, injured pltf., a servant of 
the L. & N. W. Ry. Co., who was there engaged 
in cleaning carriages on such siding :—Held: 
the injury was caused by the negligence of the 
engine driver in the discharge of his ordinary duty 
to the G. W. Ry. Co. alone, & not in the course 
of any common employment with pltf., & there- 
fore pltf. could maintain an action for damages 
against the G. W. Ry. Co. 

here two or more persons are servants of onc 
master, or engaged in one common employment, 
the master is not liable in an action for any injury 
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rely on the defence of common employ- 
™ment.—— 1 
463, co v. R. (1905), 36 S. Pe if 


R. (B. C.) 


0. -——-.] —- COLEMAN ¥. 
(1918), 18 Exch, G. R. 263; 44 


J.—VOL, XXXIV. 


D. lL. R, 675.—CAN. 

p. Plea barred by statute — Applica- 
tion of doctrine of res ipsa loquitur. }— 
Where the defence of common employ- 
ment has been abolished by statute 
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sustained by one servant by reason of any negli- 
gence of another servant engaged in the work or 
employment common to both, as incidental to the 
carrying on of the general business, or the opera- 
tions in which the one & the other are engaged ; 
& the ground on which these decisions have been 
pronounced is, that it must be presumed as truc 
that the servant takes upon himself the risk of 
any injury he may sustain by the negligent 
behaviour of another servant, under the same 
master, in the same employment, & such risk 
is part of the consideration for wages he is entitled 
to receive (KELLY, C.B.).—WARBURTON v. GREAT 

WESTERN Ry. Co. (1866), L. 1. 2 Exch. 30; 4 

H. & C. 695; 36 L. J. Ex. 9; 15 1. 'T. 361; 31 

J.P.57; 15 W. 2. 108. 

Annotations :—Consd. Rourke v. White Moss Colliery Co. 
(1876), 1 C. P.3). 5563 Swainson v. N. E. Ry. (1878), 3 
Ex. D, 341. Refd. Thoma; v. Quartermaine (1886), 34 
W. RR. 7415 Johnson », Lindsay (1889), 23 Q. B.D. 508. 
1717. J—Vitf. was employed by a 

railway co. as a labourer to assist in loading what 

is called a “ pick-up train’ with materials left 
by platelayers & others upon the line. One of 
the terms of his engagement was that he should 
be carried by the train from Birmingham, where 
he resided, & whence the train started, to the 
spot at which his work for the day was to be done, 
& be brought back to Birmingham at the end of 
each day. As he was returning to Birmingham, 
after his day’s work was donc, the train in which 
pitf. was, through the negligence of the guard 
who had charge of it, came into collision with 
another train, & pltf. was injured :—J//eld: inas- 
much as pltf. was being carried, not as a passenger. 
but in the course of his contract of service, there 
was nothing to take the case out of the ordinary 
rule which exempts a master from responsibility 
for an injury to a servant through the negligence 
of a fellow servant when both are acting in pur- 

suance of a common employment.—TUNNEY v. 

MIDLAND Ry. Co. (1866), L. R. 1 C. P. 291; 12 

Jur. N.S. 691. 

Annolalions :-—Apld. Hundo vr. L. C. & D. Ry. (1867), L. RR. 
2 qQ. BK. 439, n.3; Lovell v. Howell (1876), 1 C. P. D. 161. 
Distd. Holnow v. Mackay & Davis, (1899) 2 Q. B. 319. 
Consd. Coldrick v. Partridge, Jones, [1910] A. C. 77. 
1718. ——— o}— Hanno v. LONDON, CHAT- 

WAM & Dover Ry. Co. (1866), lL. RK. 2 Q. B. 

439, n.3 JO L. J. Q. B. 195, n. 

aia te Mca Readhead v. Mid. Ry. (1867), L. R. 2 


No. 














——.J—WILsSON v. MmERRY, 





——-.]—Pltf. was employed by deft. 
to work at a steam saw. It was necessary that 
he should have an assistant in the performance 
of his work, & M., deft.’s foreman, engaged a boy 
for this purpose, who proved to be incompetent, 
& who, although pltf. complained to M. of his 
incompetency, was retained in his service. It 
was M.’s duty as foreman to engage or discharge 
the person employed for the purpose of assisting 
pitf. An accident happencd to pltf. while working 
at the steam saw, through the incompetence of the 
boy, & for the injuri‘s occasioned thereby he 
brought an action against deft., his employer :— 
Held: inthe absence of any evidence to show that 
M. was incompetent for the position of foreman, 
pltf. could not recover; it being M.’s duty to 
engage & discharge the boy, his retaining him 
after knowing of his incompetence, was merely 





the doctrine of res ipsa loquitur applies 
between master & servant.—HORNER 
v. CANADIAN NORTHERN Ry., 
1 W. W. R. 969; 55 D. I. R. 340; 
Ss. C. R. 547 58 D. la R. 154.—CAN. 
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Sect. 1.—At common law: Sub-sect. 5, C. (a), (0), | 


(c) de (d) 4.] 


an act of negligence by pltf.’s fellow servant for 
which deft. was not responsible.—SMITII v. 
Howarp (1870), 22 L. T. 130. 











1721. —— .J}—HoweELL Ls v. LANDORE STEEL 
Co., No. 1767, post. : 
1722. |—The N. co. had running 


powers over defts.’ line, the signals being under 
the control of defts. The train of the N. co. being 
late, defts. shunted some trucks. The driver of 
the N. train, disregarding the danger signal, ran 
into the trucks. Pltf., a servant of the N. co., 
being in the train was injured & sued defts. The 
jury found a negligence in both cos. :—Held: 
pltf. could not recover.—ARMSTRONG v. LANCA- 

SHIRE & YORKSHIRE Ry. Co. (1875), L. R. 10 

Iixch. 47; 44 L. J. Ex. 89; 33 L. T. 228; 39 

J.P.136; 23 W. R. 295. 

Annotalions :—Refd. Mills ». Armstrong, The Bernina 
(1888), 13 App. Cas. 1; S.S. Tongariro v. 8.8. Drumlanrig, 
The Drumlanrig, {1911]) A. C. 16; The Koursk, [1924] 
YP. 140. Mentd. Hall v. N. BE. Ry. (1875), 33 L. T. 306; 
The Cily of Manchester (1879), 40 L. 'T. 591; Chartered 
Mercantile Bank of India v. Netherlands India Stcam 
Navigation Co. (1883), 10 Q. B. D. 521. 








1723. ——.|—LOVELL v. HOWELL, No. 
1751, post 

1724. ——.]— ALLEN v. New Gas Co., No. 
1807, posi 

1725. ——- J—The owners of a colliery 





engaged a contractor to sink # shaft & supplied 

two engine men of their own to work at the shaft 

& assist. In the course of the work 1°. one of the 

contractor’s servants was injured by one of the 

engine men :---J/eld: the owners of the colliery 
were not liable becuuse their engine men were at 
the time acting as the contractor’s servants & not 
as their own, nor was the contractor liable because 

the two men were fellow servants.—ROURKE v. 

WHITE Moss CoLuiery Co. (1877), 2 C. P. D. 205 ; 

46 L. J. Q. B. 283 3 36 lL. T. 49 3 41 J. Pr. 580 3 25 

W. R. 263, C. A. 

Annotations :—-Consd. Jones vv. (1885), 
14 QQ. B. D. 8903; Moore v. Paliner (1886), 51 J. P. 196. 
Apld. Donovan v. Laing, Wharton, & Down Construction 
Syndicate, [1893] 1 Q. B. 629. Distd. Jones vr. Scullard, 
{1x08} 2 Q. B. 565. Consd. Waldock v. Winfield, 
(1901) 2 K. B. 596; Dowar vr. Tasker (1906), 23 TLL. R. 
259. Refd. Swainson vr. N. ik. Ry. (1878), 3 Ex. D. 341; 
Roberts v. Tottenham Lager Beer Brewery & Ice Factory 
(1889), 6 T. L. Ro 43 Johnson v. Lindsay, [189]] A. CG. 
371; Perkins v, Stead (1907), 2° T. L. BR. 423; Hill ev. 
Beckett (1914), 84 LL. J. K. 2B. 458; Poulson v. Jarvis 
(1919), 89 L. J. K. 3B. 305. 

1726. -]—The master of a vessel is the 
servant of the owner, & engaged in the common 
employment with the crew during the voyage. 
The owner is consequently exempt from liability 
for the master’s negligence causing injury to oae 
of the seamen.—-LLEDLEY v. PINKNEY & Sons 
8.8. Co., [1894] A. C. 222; 631. J. Q. B. 4193 70 
L. I’. 680; 42 W. R. 497; 10 T. L. R. 3473; 7 
Asp. M. I. ee ; 6 R. 106, LW. L. 

Annotations :--Apld. Burr v. Theatre Royal, Drury Lane, 
(1907) 1 K. B. 544. Mentd. Dobell », Steamship Ross- 
more Co., [1894) 2 Q. 18. 408; Morris & Morris v. Oceanic 
Steam Navigation Co. (1900), 16 T. L. I. 633; Leonard 
v. Leyland (1902), 18 T. L. RR. 727; Ingram & Royle v. 
Services Maritimes du Tréport, [1913] 1 K. B. 538. 


Liverpool Corpn. 

















1727. ——— .]|—REDGRAVE v. BELSEY (1897), 
18 T. lL. BR. 484, C. A. 
1728. J]—(1) Pltf. was engaged by 


defts., a theatre co., to perform in the chorus in a 
pantomime. On the close of a performance, pltf. 
was, in leaving the stage, passing by a place where 
scene shifters were shifting the scenery, when she 
was injured by something which fell on her head. 
At the trial of an action brought by pltf. against 
defts. to recover damages in respect of the inju 

so occasioned to her, evidence was given for pltf. 


MASTER AND SERVANT. 


of the above facts, but there was in effect no 
evidence to show how or by whose negligence, 
the accident was caused :—Ield: the case came 
within the rule that a person employed impliedly 
undertakes, as incidental to his employment, the 
risk of negligence on the part of a fellow employec 
engayed in the same employment, & inasmuch as 
pltf. had adduced no evidence to show that the 
accident had been caused by the negligence of 
deft. co., or of any person for whose negligence they 
would be responsible, the action was not main- 
tainable. 

(2) A clause in a written contract of employ- 
ment, providing that, notwithstanding anything 
contained in the Employers’ Liability Act, 1880 
(c. 42), the employer shall not be liable to the 
employee for injury occasioned to him through 
the negligence of any person in the service of the 
employer who is entrusted with superintendence, 
or to whose orders the employee was bound to 
conform, does not rebut the legal implication that 
the employee undertakes the risk of negligence by 
any fellow employce in the same employment,— 
Burr v. TUBATRE ROYAL, DRURY LANE, LTD., 
(1907) 1K. B. 544; 76L. J. K. B. 459; 96 L. T. 
447; 23 T. L. R. 2993; 51 Sol. Jo. 265, C. A. 
Annotations :—A8 ie (1) Consd. Coldrick v. Partridge, Jones, 





11909] 1 K. B. 530. Generally, Refd. Heasmer +. 
Pickfords (1920), 86 T. L. R. 818. 
1729. —— ~] —COLDRICK v. PARTRIDGE, 


JonEs & Co., Ltn., No. 1741, post. 
When defence not available.|—Sce Sub-sect. 5, 
©. (e), post. 


(b) In Case of Infants. 


1730. Whether defence to action by infant.]— 
CRIBB v. KyNocH, LTp., No. 1742, post. 

1731. -}—Where a master employs an 
inexperienced workman upon dangerous work it 
is his duty to instruct & caution him; but the 
master may delegate that duty to a competent 
person, &, if he does so, he will not be liable for 
an injury to the workman resulting from the 
negligence of the delegate in not properly instruct- 
ing or cautioning him. There is no difference in 
this respect between an adult & an infant workman. 
Consequently, in an action for negligence against 
an employer by an infant who has been injured 
owing to the negligence of the employcr’s foreman 
in not fully instructing or cautioning him, it is 
open to the employers to raise the defence of 
common employment. 

A contract of service is regarded as beneficial 
to aninfant; & it is no objection that the contract 
contains stipulations & provisions usual in the 
particular trade, & such as a master may reasonably 
impose as a protection to himself (CoZENs-HARDY, 
M.R.).—-YOuNG v. JTIOFFMAN MANUFACTURING 
Co., Lirn., [1907] 2 K. B. 646; 76L. J. K. B. 093 ; 
97 L. T. 230; 23 T. L. RR. 671, C. A. 

Annotations :—Refd. Greenwood v. Greenwood (1907), 97 

L. T. 7713; Toronto Power Co. v. Paskwan, [1915] A. C. 


734; Cole v. De Trafford, [1918] 2 K. B. 523; Heasincr 
v. Pickfords (1920), 36 T. L. ft. 818. 


1782. .]—Pitf., a boy of fourteen, who had 
been invited by defts.’ firemen to assist along with 
other boys in pulling defts.’ fire escape home after 
it had been used in fire drill, was injured in so 
doing. In an action claiming damages from 
defts. the jury found that defts. were not them- 
selves guilty of negligence; that the fire escape 
was a fit & proper one for its purpose; that 
defts.’ servants were guilty of negligence in the 
management of the fire escape or in allowing 
pltf. to pull it; & that pltf. was not aware of the 
danger :—Held: the doctrine of common cm- 
ployment applied, & judgment should be entered 








Part XIII.—Lianitiry or Master in Case or ACCIDENT on DEATH. 211 


for defts.—Bass v. HENDON URBAN DISTRICT 
COUNCIL (1912), 28 T. L. R. 317, C. A. 


Annclaaton :>—Consd. Heasmer v. Pickfords (1920), 36 T. L. R. 
1733. -}—HEASMER v. PICK¥FORDS, LTD., 





No. 1789, post. 


(ec) Risk Undertaken by Servants. 

1734. General rule—Servant undertakes risk of 
negligence of fellow servant.}—HUTCHINSON v. 
YORK, NEWCASTLE, & BERWICK Ry. Co., No. 1697, 
ante. 


5. —— 


——.]—WIGGETT v. Fox, No. 1770, 








post. 
736. ——.]—SouTHcote v. STANLEY, No. 

1702, ante. ? : 

1737. —— ——.]— Hat v. JOHNSON, No. 1712, 
ante. 

1738. ———- ——.]—MOoRGAN v. VALE OF NEATH 
Ry. Co., No. 1750, post. 

1739. —— «| — WARBURTON y: GREAT 


WESTERN Ry. Co., No. 1716, ante. 








1740. -|— JOHNSON v. LINDSAY & Co., 
No. 1773, post. 
1741, .]—Colliery proprietors, who 








possessed a railway in connection with the colliery, 
ran a train thereon for the carriage of their colliers, 
free of charge, from the colliery towards their 
homes after the day’s work. One of the colliers 
while being so carried met his death through an 
accident occasioned by the negligence of servants 
of his employers engaged in the repair of a bridge 
over the railway :—Held : (1) the deceased must as 
between himself & his employers be deemed to have 
undertaken the risk of such an accident, & an 
action could not be maintained against his 
employers under Fata] Accidents Act, 1846 (c. 93), 
in respect of his death ; (2) the defence of common 
employment was a good answer to the claim, as the 
accident had been caused by the negligence of a 
fellow servant while deceased was still in the 
position of a workman employed by resps.— 
COLDRICK v. PARTRIDGE, JONES & Co., LYrp., 
(1910) A. C. 77; 791. J. K. B. 1733 101 lL. T. 
835: 206 T. lL. R. 164: 54 Sol. Jo. 182, LL. I. 

Though servant an infant.]|— 
. & girl fifteen years old, was employed in 
defts.’ cartridge factory in the work of testing the 
gauge of loaded cartridges. She worked under 
a forewoman, whose duty it was to give her proper 
instructions & warning as to the dangerous nature 
of the work, & in consequence of the forewoman’s 
negligent failure to do so pltf. caused a cartridge 
to explode, thercby sustaining personal injuries, 
In respect of which she sued defts. :—/leld: the 
doctrine of common employment applied & defts. 
were not liable, because, although there is a duty 
on an employer to give instructions to a young 
or inexperienced person employed by him in 
dangerous work, that duty is one which may be 
delegated by him to a foreman, & the negligence 
of the foreman is a risk which a fellow servant, 
even though an infant, takes upon _ himself.—- 
Crips ». Kynoci, Lrp., [1907] 2 K. B. 548; 76 
- a K. B. 948; 97 L. T. 181; 23 T. L. R. 550, 








Annotations :—A d. Young v. Hoffmann Manufacturing 
Co., [1907] 2 PD. 646. RKefd. Greenwood v. Greenwood 


Se a 
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Fr. Drunkenness of fellow servant — 


(1907), 97 I. T. 771: y 

L015) A. C. 734; Hostimecee nn sherry he 

1743, ——— —- Though servant contracting out 
of Employers’ Liability Act, 1880 (c. 42).|—Bunrr 
v. ee RovaL, Drury LAN#, Lrp., No. 1728, 
ante. 


Paskwa 
Pickfords (1920), 36 T. 1, it 


(d) Who are Fellow Servants. 
i. In General. 


1744. Question for jury.)—Pltf. having been 
engaged by wharfingers to land bags of guano, at 
so much a ton, & carry them into a warehouse, 
where they were piled by their day labourers, 
& pltf. having been injured by the fall of some of 
the bags through bad piling :—Held: it was for 
the jury, in an action by him against the 
wharlingers, whether the piling was done by their 
men under a separate & distinct employment, & 
if so, whether the fall of the bags was caused by 
their negligence, or that, of their men & pltf. com- 
bined, & in the former case the verdict should be 
for pltf.; in the latter case, for defts— FLETCHER 
v. PETO (1862), 3 KF. & F. 368, N. P. 

1745. Depends on risk undertaken by servant.]— 
BARTONSHILL Coan Co. v. REID, No. 971, ante. 

1746. Servant acting in service of master at 
time of accident.)—Hutcuinson v. York, NEw- 
CASTLE & Berwick Ry. Co., No. 1697, ante. 

1747. Necessity for relationship of master & 
servant at time of accident.|—(1) ‘The liability or 
non-liability of a master to his workmen cannot 
depend upon the question whether the author of 
the accident.is or is not in any technical sense the 
fellow workman or collaborator of the sufferer. 
The case of the fellow workman is an example of 
the rule, not the rule itself; the rule stands on 
broader grounds. The master is not, & cannot be 
liable to his servant unless there be negligence on 
the part of the master in that in which he, the 
master, has contracted or undertaken with his 
servant to do. A master docs not contract or 
undertake with his servant to execute in person 
the works connected with his business. What 
the master is bound to his servant to do in the 
event of his not personally superintending the 
work, is to select proper & competent. persons to 
do so, & to furnish them with adequate materials 
& resources for the work. When he has done 
this, he has done all that he is bound to do; & 
if the persons so selected are guilty of negligence, 
it. is not the negligence of the master; & if an 
accident occurs to &@ workman to-day in conse- 
quence of the negligence of another workinan, 
skilful & competent, who was formerly, but is 
no longer, in the service of the master, the master 
is not liable, though the two workmen cannot 
technically be described as fellow workmen. A 
master cannot warrant the competency of his 
servants. - 8 

(2) The fact that the servant occasioning the 
injury is placed in authority, control, or super- 
intendence of the others does not prevent the 
exoneration of the master from liability.—-- WILSON 
v. Merry (1868), L. R. 1 Se. & Div. 326; 19 
L. I. 30: 32 J. P. 675, LE L. 

Annotations :—As lo (1) Expld. Johnson v. Lindsay, [1891] 

A. G. 371. Consd. Burr v. Theatre Royal, Drury Lane, 
BowEN »v. MATCHETT (W. G.) & Ca., 
LTp. (1925), 25.8. R. N.S. W. 367; 
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Sect. 1.—At common law: Sub-sect. 5, C. (d) t., 4. 
& vi1.) 
{1907} 1 K. B. 544. Refd. Smith v. Stoclo (1875), I. R. 
10 Q. B. 125; Allen ». New Cias Co. (1876), 1 Ex. PD. 251; 
Charles ». Taylor, Walker (1878), 38 lL. T. 773; Kiddle 
v. Lovett (1885), 16 Q. B. D. 605; Hedley v. Pinkuecy 
S.8S. Co., [1894] A. C. 222; Lloyd v. Woolland (1902), 
19 T. L. R. 32: Kay v. British Westinghouse Electric & 
Manufacturing Co. (1905), 49 Sol. Jo. 296; Tozeland v. 
West Ham Union, [1906] 1 K. B. 538; Cribb we. Kynoch, 
1907] 2 K. B. 548; Young v. Hoffmann Manufacturing 
Co., {1907} 2 K. B. 646; Toronto Power Co. v. Paskwan, 
1915] A. C. 734: Heasmer v. Pickford (1920), 36 T. L. hi. 
18. As to (2) Refd. Howells rv. Landore Steel Co. (1874), 
L. R. 10 Q. B. 62 ; Swainson v. N. E. Ry. (1878), 3 Ex. D. 
341: Cole v. De Trafford, [1918] 2 K. B. 523. Generally, 
Refd. Griffiths v. Dudley (1882), 9 Q. B. D. 357; Groves 
v. Wimborne, [1898] 2 Q. B. 402 ; Laubach v. Cooptimists 
Entertainment Syndicate (1926), 43 T. L. R. 30. Mentd. 
Smith ». Baker (1891), 60 L. J. Q. B. 683; Hardaker v. 
Idle District Council, [1896] 1 Q. B. 335; Watkins v. 
Naval Colliery Co. (1912), 107 L. T. 321. 


Necessity for common master.]—See Sub-sect. 5, 
C. (d) iv., post. 





ii. Servants in Different Departments of Duty. 


1748. Whether in common _ employment.]— 
BARTONSUILL COAL Co. v. RED, No. 971, ante. 

1749. -]—When two persons are working 
for the same master for a common general object, 
there is no liability upon the master to answer to 
either of them for damage resulting from the 
negligence of the other, although the actual piece 
of work on which they are engaged is not. the same. 

Pltf. was hired by a rman, who had contracted 
to unloa¢ a coal barge at defts.’ brewery, to assist 
in unloading; he was paid by deft-., & defts. 
alone could discharge him. While employed in 
carrying cual he was injured through the negligence 
of defts.’ servants, who were noving barrels in the 
brewery :—Held: there was evidence to justify 
a finding that pltf. was defts.’ servant, he was 
engaged in a common employment with the person 
who caused the injury, & thercfore, he could 
not recover.—CHARLES v. TAYLOR, WALKER & Co. 
(1878), 3 C. P. D. 492; 38 L. T. 773; 42 J. P. 
724; 27 W. R. 32, C. A. 

Annotations :- -Consd. Johnson v. Lindsay (1889), 53 J. Pp. 
5993; Burr v. Theatre Royal, Drury Lane, [1907] 1K. B. 
544. Refd. Juggins v. G. W. Ry, (1885), 1 T. L. BR. 393; 
The Potrel, (1893) P. 320. 

1750. When risk a natural consequence of 
employment.J]—'The rule which exempts a master 
from liability to his servant for injury arising to 
such servant from the negligence of his fellow 
servant employed with him for a common object, 
is not confined to a common immediate object, 
but embraces all cases where the risk of injury from 
the negligence of the one is so much a natural & 
necessary conscyuence of the employment which 
the other accepts that it must be included in the 
risks which are to be considered in his wages. 

A carpenter employed to do work for a railway 
co., & amongst other things paint a shed at their 
station, is so necessarily brought into contact with 
the traffic of the line that risk of injury from the 
carclessness of porters employed to turn carriages 
on the turn-tables on the line is naturally incident 
to such an employment & within the rule.— 
MORGAN v. VALE OF NEATH Ry. Co. (1865), L. R. 

at ae pe & 736; 35 L. J. Q. B. 23; 

raed te : J.P. 36; 14 W. R. 144: 15 

H.R. 1004, Ex. Ch. ive nah ee 








Annotations : ~Folld. Lovell +. Howell (18 » 
161; Charles rv. Taylor (1878), 3 C. p. aga. Conad. 


v. BRITISH COLUMBIA ELKcrrRic Ky. 
Co., LTD. (1911), 16 B. CG. R. 113; us 
Ss. Cc. R. 263.—C N. 


b. Contractor d&: servants of em- 
ployer.|—- FoRD ». OAMARU CORPN, 
(18381 » 1 N. 4. L. R. 97 (8. C.).—N.Z. 


company, 
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c. Shipwright in service of railway | B 
ine at — | 


eng 
CHANDLER 2, MELBOURNE 
Bay Ry. Co. (1871), 2 V. 


MASTER AND SERVANT. 


Coldrick v. Partridge, Jones, [1909] 1 K. B. 630 
Feltham v. England (1866), L. BR. 2 Q. B. 33; 

vw. Mid. Ry. (1866), L. R. 1 C. P. 291; Warburton »v. 
Gd. W. Ry. (1866), L. R. 2 Exeh. 30; Hando v, LC. & D. 
Ry. (1867), L. Rh. 2 Q. B. 439, nw; Howells v. Landore 
Steel Co. (1874), L. R. 10 Q. B. 623 Simith ev. Steele (1875), 
L. R. 10 Q. B. 125; Woodley v. Met. Dist. Ky. (1877), 2 
Ex. D. 384; Swainson v. N. ik. Ry. (1878), 3 Ex. D. 341 ; 
eon (1883), 52 L. J. Q. B. 524; The Petrel, 


Murphy t. 
[1893] P. 3 
1751. .]—The principle which exempts 

a master from liability to his servant for injury 
caused by the negligent act of a fellow servant 
or fellow workman, is, that the servant must be 
assumed to have contemplated & tacitly assented 
to encounter the ordinary risks incident to the 
service or employment, at the time of entezing 
into the contract. 

Pitf., who was a licenced waterman & lighter- 
man, was in the employ at weekly wages of deft., 
a corn merchant & warchousekeepcr, his ordinary 
duty being to attend at the waterside of the 
premises every tide for about an hour & a half 
before &* after highwater, for the purpose of 
bringing barges to & from the wharf & there 
mooring & unmooring them. Jt was no part of 
his duty to load or unload the barges or to assist 
in any way in the work of the warehouse ; but, it 
was his habit to go to the office on the land side of 
the warehouse for orders, or when sent for by 
deft.’s manager. There were two ways of going 
there, viz., by landing from his boat at stairs at the 
end of the strect next adjoining the warchouse, or 
by stepping from the barges into & going through 
the warehouse & out by a door to the street. 
He usually went by this latter way. Being on 
the barges at a time when his actual duty did not 
require him to be there, he was sent for to the 
office, & was proceeding thither by his accustomed 
route, when, in passing out from the warehouse 
door to the street, he was knocked down & injured 
by a sack of grain which another of deft.’s men was 
in a negligent manner hoisting by means of a crane 
from a waggon :—Held: this was an injury caused. 
by the negligence of a fellow workman, within 
the above-mentioned exception, & conscquently 
the master was not Hable. 

When a man enters into the service of a master, 
he tacitly agrees to take upon himself to bear all 
ordinary risks which are incident to his employ- 
ment, & amongst others the possibility of injury 
happening to him from the negligent acts of his 
fellow scrvants or fellow workmen (ARCHIBALD, J.). 
—LOVELI v. HOWELL (1876), 1 C. P. D. 161; 24 
W. R. 6723; sub nom. LAVELL v. Howe, 45 
L. J. Q. B. 387; 34 L. T. 183; 40 J. P. 422. 
Annotations :—Retd. TI.ourke v. White Moss Colliery Co. 

(1876), 1 C. P. D. 556; Swainson vw. N. Kk. Ry. (1878), 3 

Ex. D. 341; Tho Petrel, [1893] DP. 320. 

1752. Railway guard & platelayer.)—-WaALLER 
v. SoutTH HASTERN Ry. Co., No. 1709, ante. 

1758. Drivers of different trains.|—WaALLER 
v. SouTH KASTERN Ry. Co. (1863), 2 I. & C. 102 ; 
2 New Rep. 179; 32 L. J. Ex. 205; 8 L. T. 325; 
27 J. P. 665; 9 Jur. N.S. 501; 11 W. R. 731; 
159 H.R. 43. 

Annotations :—Refd. Lovegrove v. L. B. & S. CG. *Ry., 
Gallagher v. Piper (1864), 16 C. B. N. 8S. 669; Morgan v. 
Vale of Neath Ry. (1864), 5 B. & S. 570; The Petrel, 
{1893] P. 320. 


1754. Carpenter in service of railway company & 
porter.|—-MORGAN v. VALE OF NEATH Ry. Co., 
No. 1750, ante. 


. Refd. 
Tunney 











71.—AUS. 


d. Mate & engincer.] — MORGAN VU. 
RITIBH YUKON NAVIGATION Co. 
905), 11 B. C. R. 316; 1 W.L. R. 
294 —CAN. 


& HOoBson’s 
R. ( 0. Employees of departmental stores.) 


Law) 


Part XIJJ.—LiaBiuiry or MASsTEer 


1755. Miner & underlooker.]— HAL v. JOHNSON, 
No. 1712, ante. 

1756. Pilot & crew.]/—When a pilot is com- 
pulsorily employed under the Merchant Shipping 
Act, 1854 (c. 104), & gives orders to the seamen on 
board, he is not afellowservant with such seamen ; 
& hence if through the negligence of such seamen 
he is killed, his personal representatives may sue 
the owner of the ship for damages.—SMITH v. 
STEELE (1875), L. R. 10 Q. B. 125; 441L. J. Q. B. 
60; 32 L. T. 195; 39 J. P. 326; 23 W. R. 388; 
2 Asp. M. L. C. 487. 


Annotations :—Refd. Tozcland v. West Ham Union, [1906] 
1 K. B. 538. Mentd. Heaven v. Ponder (1882), 9 Q. B.D. 


1757. Crews of different ships of same owner. ]— 
A collision occurred in the river Thames, between 
two steamships, the Petrel & the Cormorant, 
belonging to the same owners, & the Cormorant 
sank, but there was no loss of life. In an action 
brought by some of the owners of cargo on board 
the Cormorant against the Petrel, the latter vessel 
was found alone to blame. Thereupon the owners 
of the Petrel instituted proceedings for limiting 
their liability to £5,658 58. on 707°28 tons, being 
48 per ton on the gross tonnage of the Petrel 
without deduction of engine room, but. deducting 
31°80 tons crew space under Merchant Shipping 
Act, 1867 (c. 127), 5s. 9, &, in respect of their claim 
for lost effects, making the master, officers, & crew 
of the Cormorant defts. with cargo owners & ot hers 
On objection to the claim of the master, officers 
& crew of the Cormorant & to the deduction from 
the tonnage of the FPetrel of the crew space :— 
Held: the master, officers, & crew of the Cormorant 
were entitled to claim against the fund in respect 
of their lost effects, for, though they had a common 
employer with the master, officers, & crew of the 
Petrel, in the sense that both crews were making 
money for him, they were not in common employ- 
ment in the sense that injury from the negligence 
of one crew was an ordinary risk of the service of 
the other, for the safety of the crew of one of these 
two vessels did not depend on the skill & care of 
the crew of the other, more than on the skill & care 
of other vessels navigating the Thamcs.—TnE 
PETREL, [1893] P. 320; 62 L. J. P. 92; 701. T. 
417; OT. L. R. 566; 7 Asp. M. L. C. 4343 1 
RK. 651. 

Annoldions :—Reld. Young v. Hoffman Manufacturing Co. 
(1907), 76 L. J. K. B. 993; Coldrick v. Partridge Jones 
(1909), 78 L. J. K. B. 452. 

1758. Colliers & servants of colliery railway.|— 
COLDRICK v. PARTRIDGE, JoNES & Co., Lrp., No. 
1741, ante, 


ili. Servants in Superior Positions. 


_ 1759. General rule.]—(1) The rule that a master 
1s not liable to a servant for injurics sustained from 
the negligence of a fellow servant in their common 
employment, is not altered by the fact that the 
servant guilty of negligence is a servant of superior 
authority, whose lawful directions the other is 
bound to obey. 

(2) Deft. was a maker of locomotive engines, & 
pitf. was in his employ. An engine was being 
hoisted, for the purpose of being carried away, 
by a travelling crane moving on a tramway resting 
on beams of wood supported by piers of brickwork. 
Ihe piers had been recently repaired, & the brick- 
aN a ae staid denies Sata! Spent iy 


~~ WALDRON v. JUNIOR ARMY & Navy 
STORES, [1910] 2 I. R. 381.—IR. 

f. Engineman at pit mouth & | SCOT. 
collier }—The engineman at the mouth 
Of a coal pit, & the collier who works 
n the mine, are engaged in a common 
employmont.—REID v. BARTONSIILL 








CoaL Co. (1858), 20 
13: 3 Macq. 266; ; 
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work was fresh. Deft. retained the general 
control of the establishment, but was not present ; 
his foreman or manager directed the crane to be 
moved on, having just before ordered pltf. to get 
on the engine to clean it. Pitf. having got on the 
engine, the picrs gave way, the engine fell, & pltf. 
was injured. ‘This was the first time the crane had 
been used & pltf. employed in this manner :— 
Held: there was no evidence to fix deft. with 
liability to pltf.; for that, assuming the foreman 
to have been guilty of negligence on the present 
occasion, he was not the representative of the 
master so as to make his acts the acts of the 
master; he was merely a fellow servant of pltf., 
though with superior authority; & there was 
nothing to show that he was not a fit person to be 
employed as foreman; neither was there any 
evidence of personal negligence on the part of 
deft., as there was nothing to show that he had 
employed unskilful or incompetent persons to 
build the piers, or that. he knew, or ought to have 
known, that they were insuflicient.—MELTHAM 
v. ENGLAND (1866), L. KR. 2 Q. B. 33; 7B. & 8. 
ee 36 L. J.Q.B. 143 3135. P. 2123 15 W. RR. 
ol. 
Annotations :—.As to (2) Apld. Wando v, L. CG. & D. Ry. (1867), 
L. R. 2 Q. B. 439, n. Refd. Wilson v. Merry (1868), 1. 1. 
1 Se. & Div. 326; Allen v. New Gas Co. (1876), L Ex. . 
251; Cole v. Do Truatford (No. 2), (1918) 2 K. B. 523. 
1760. -J—WILSON v. Merry, No. 1747, post. 
1761. Chief engineer.J|— tf. shipped, under the 
ordinary articles, as engineer on board defts.’ 
vessel, a screw steamer. During the voyage 
pitf. was required by the chief engineer to work 
&® winch used to raise or lower the serew of the 
steamer. In so doing, & without any fault of 
pitf., one of the handles of the winch came off, & 
pitf. was severely injured. ‘The handle ought to 
have been fastened on; & there was a screw on 
board for that purpose, but it had never been 
fastened, although the chief engineer had several 
times before the accident promised to have it donc 
when spoken to on the subject :—Held: the 
chief engineer stood in the relation of fellow 
servant to pltf., & that there was nothing in the 
above facts to take the case out of the ordinary 
rule of non-responsibility of a master for injury 
to his servant from the negligence of a fellow 
servant & consequently deft. was not liable forthe 
injury to pltf. either in an action for negligence or 
for breach of an implied undertaking to provide 
the ship, with good & sufficient machinery ; the 
obligation implied by law not amounting to such 
an undertaking but only to take duc care to 
provide proper machinery & competent servants 
to work it.—SEARLE 7. LINDSAY (1861), {1 C. B. 
N.S. 429; 3141. 3.0. P. 1063; 5 L. T. 427; 8 
Jur. N.S. 746; 10 W. R. 89; 142 H.R. 863. 


Annotations -—Refd. Waller v. S. KB. Ry. (1863), 32 L. J. Ex. 
2.5: Lovogrove v. L. B. & 8. C. Ry., Gallagher v. Pipor 
(13864), 16 C. BL N.S. 669. 


1762. Foreman.]— LOvEUROVE v. LONDON, 
Briguton & Soutir Coast Ry. Co., GALLAGHER 
v. Piper, No. 1673, ante. 

1763. .J—An employer of labour, hiring a 
foreman to superintend the work, is not liable 
to a labourer employed by him for injuries sus- 
tained in consequence of an accident which 
happened through the negligence of deft.’s fore- 
man in erecting a scaffold, there being no proof 


oe ces 


IN CASE OF ACCIDENT oR DEATH. 











(Ct. of Sess. ) 


Dunl. 
30 “c. Jur. 597.— 


DONIAN Ry, Co. (1898), 25 R. (Ct. of 
sesv.) 934; 35 Se. L. LR. 726; 6 


S. L. T. 44.--SCOT. 


g. Manager of mine.]— BAND OF 
Hore & ALBION CONSOLS v. MACKAY 
(1871), 2 V. R. (Law) 158.—AUS. 
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Sect. 1.—At common law: Sub-sect. 5, C. (d) dit., 
w. & v.] 


of incompetence on the part of the foreman, or 
want of care on the part of deft. in appointing him, 
or of personal interference by deft. in the practical 
carrying out of the work ; there being at the same 
time evidence that pltf. was acquainted with 
deft.’s foreman before he went to work, & made 
no complaint either of the foreman’s incom- 
petence, or of insecure scaffolding during the time 
he wee employed.—Lywnectt v. MARCHMONT (1865), 
2 . 375. 





1764. -J— HM DWARDS v. LONDON & DRIGHTON 
Ry. Co., No. 1805, vost. 
785. ——.]—FElqAM v. ENGLAND, No. 1759, 
ante. 
1766. ——.]—Smiru v. HowArD, No. 1720, avte. 


1767. Manager of mine—Statutory appointment.] 
—Defts. were the owners of a colliery within 
35 & 86 Vict. c. 76, & they had appointed a 
certificated manuger as required by sect. 26. <A 
miner employed in the colliery was killed by an 
explosion of fire-damp, the death being caused by 
the negligence of the manager :--Held: the fact 
that the manager was appointed pursuant to the 
Act did not put him in any different position from 
that he would have held had he been simply 
appointed manager; & he was a fellow servant 
with deceased ; & defts. were, therefore, not liable 
to the representatives of deceased for his death.—- 
HOWELLS v. LANDORE STEED Co. (1874), L. BR. 10 
Q. BK. 62; 441. J. Q. B. 25; 31 L T. 4333 82 
L.T.193; 88 J.P. 806; 23 W. BR. 88. 

Annotations :-—Apprvd. Johnson ». Lindsay, [1891] A. C. 

371. Consd. Hedley v. Pinkney $.8. Co., ppeat i Q. B. 
585 Cribb v Kynoch, [1907] 2 K. B. 548; David +, 
Britannic Merthyr Coal Co., [1909] 2 K. B. 146. Refd. 

Allen v. New Gara Co, (1876), 45 L. J. Q. B. 668; Hay- 

ward » Drury Lance Theatre & Moss’ Kmpires, [1917] 

2 K. B. 899. 

1768. Master of ship.}—TIentuy v. PINKNEY & 
Sons SS. Co., No. 1726, ante. 


iv. Servants of Different Alasters. 

1768. Necessity for control by common master.] 
——A person who is injured by the negligence of 
another's servant cannot be a fellow servant with 
the servant whose negligence causes the injury, 
so as to exempt the master from liability, unless 
he is under the control & orders of the master, 

Defts. & the (i. N. co. owned adjoining stations, 
which were worked by a “ joint station staff,’ the 
cost of whose salaries was borne equally by the 
two cos. &., one of such staff, was hired by the 
G. N. co., & received his salary from them. While 
engaged in his duty as signalman, S. was killed 
by the negligence of defts.’ engine driver :—J/eld : 
S. was not defts.’ servant, so as to be a 
fellow servant with the engine driver; & therefore 


ee eee: 








1768 i. Master of shi p.}--GORDON v. 
Pyrir, [1892] W. N. 169.—SCOT. 
1768 fi, ——~-.|—-Cuuivs ». CAIRNS 
(1905), 8 ¥. (Ct. of Sees.) 1743. 43 
Fe. L. R218; 138. L. 1. 586.—SCOT. 
h. Mate supervising anloading by 
lumpere. }--SANDERSON v. SMITH (1882), 
os W.L — AUS, 


any. |]—Day 


3 NLS 


ae en (1914), 26 
k. Unalerground manager of mine.) | 890; 29 
—JENKINS » QGkiatr Fingal Gop | 3993 7 O. 


MINK (1904), 6 W. A. L. 2. 122.—-AUS, 

). ——-.) —— WRIGHT ». RoxnuRan 
& Morris (1864), 2 Macph. (Ct. of | 1 17) 
Soss.) 748 ; 36 Se. Jur. 371.--SCOT. 285.—CAN 


m. Town recve acting as’ foreman 
a WEVEE Haein rawsuiie OF 
VAST WITLTRBY ),46U. CG. R. ; 
ya j R. 107 


Yr. Traffic 


n. Dircelor 


as) = foreman.) — KF atr- 
WEATHER 9%. 


OWEN Sounp Sronr: | rv, 


QuARRY Co, (1895), 26 O. R. 604.— 
CAN. : ; 


0. Track master of railway com- 
v. CANADIAN 
ty. Co. (1903), 36 N. B. R. 323.—CAN. 
p. Manager of hotcl.])}— JUNOR ¥. 
INTERNATIONAL Ho TD 
O. W. R. 6463 
9 D. L. R. 960; 32 0. L. RR. 
W.N. 420.—CAN. 


q. Sunecrintendent engincer.]}—WEST- ion. on 
BERN POWER Co. 9. BRERGKLINT (B. C.), 
9 1 W. W. RR. 1262; 54 8.C. R. 


nianayer 
con-pany.j-—-CONWAY 
NORTHERN Counrins Ry. Co. (1877), 
I. Kk. 11 GC. L. 345.—-IR. 


t. Railway inspector. }~MACFARLANE 
CALEDONIAN Ry, 


MASTER AND SERVANT. 


his widow could recover damages from defts. for 
his death._SWAINSON v. NortTH EASTERN Ry. Co. 
(1878), 3 Ex. D. 341; 47 L. J. Q. B. 872; 38 
L. T. 201; 42 J.P. 357; 26 W. BR. 413, C. A. 

: . Johnson v. Lindsay, [1891] A. ©. 
Annotations Comins Tinouype & Mgohinery” (1814) 

84 L. J. K. B. 1620. Refd. Page v. Met. Ry., Heard v. 

Met. Ry. (1887), 4 T. L. R. 103; Hayward ». Drury Lane 

Theatre & Moss’ Empires, [1917] 2 K. B. 899. 

1770. Servant of contractor.]—Defts. 
having contracted with the Crystal Palace co. 
to erect a tower, manufactured the materials, & 
made a sub-contract with M. & other persons to 
do, by piece work particular portions of the hoisting 
& fixing the matcrials, the scaffolding & tools being 
provided by defts. ‘The workmen employed by 
the sub-contractors were paid weckly, by defts. 
according to the time they worked, an account 
of which was kept by defts.’ foreman. M., the 
sub-contractor employed W., plitf.’s husband; & 
whilst he was at work at the bottom of the tower, 
defts.’ men, who were at work on the top, negli- 
gently let fall an instrument called a rymer which 
struck pltf.’s husband on the head, & caused his 
death :—Held: (1) the sub-contractor & his 
workmen were servants of defts., engaged in one 
common employment with their other servants, & 
consequently, defis. were not liable under Fatal 
Accidents Act, 1846 (c. 93), for the injury caused 
by the negligence of the latter. 

(2) A master is not responsible to one servant 
for an injury occasioned to him by the negligence 
of a fellow servant whilst they are acting in one 
common service; but this rule does not hold 
where the person doing the injury is not a person 
of ordinary skill & care. 

(3) A servant may however decline any service 
in which he apprehends injury to _ himself.— 
WiaGcEtt v. Fox (1856), 11 Exch. 882 ; 25 L. J. Ex. 
188; 26 L. T. O. S. 809; 2 Jur. N.S. 955; 4 
W. WL. 254; 156 EF. it. 1069. 

Annotations :-—+!s to (1) Distd. Abraham v. Reynolds (1860), 

6H. & N. 143; Tumer ve. G. EK. Ry. (1874), 33 L. T. 431. 
Dbtd. Kourke ». White Moss Collicry Co. (1877), 2 C. P. D. 
205. Consd. Johnson v. Lindsay, {1891) A.C. 371. Refd. 

Doug v. Mid. Ky. (1867), 1 WU. & N. 173; Bartonshill 

Coal Co. v. MeGuire (1858), 31 . T. O. S. 258; Vose v. 

Th. & Y. Ry. (1858), 27 L. J. Ex. 2493; Morgan ov. Vale of 

Neath Ry. (1865), L. Rt. 1 Q. B. 149; Charles v. Taylor 

(1878), 3 C. P. D. 4925 Swainson v. N. K. Ry. (1878), 

3 Iix. D. 341; Thrussell v. Handyside (1888), 20 Q. B. D. 

359; Cooper & Crane v. Wright, [1902] A. C. 302; Hay- 

ward wv. Drury Lanc Theatre & Moss’ Empiros, [1917] 

2K. B. 899. 

1771. }—PItf., a servant of J. & co., 
who were employed by defts. to carry cotton from 
a warchouse was receiving the cotton into his lorry 
when, in consequence of the negligence of defts.’ 
porters, in lowering the bales from the upper floor 
of the warehouse, a bale fell upon him :—-Held: 
pltf. & defts.’ servants not being under the same 
control, or forming part of the same establishment, 


Macph. (Ct. of Sess.) 102; 40 Se. Jur. 
41.—SCOT. 











a. Manager of limited company.-— 
CONNOLLY tv. YOUNG’S PARAFFIN 
Ligot & MINERAL Co., LTp. (1894), 
22 It. (Ct. of Sess.) 80; $2 Sc. In R. 
61; 28. L. T. 306.—SCOT. 
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1770 i. Necessity for control by com- 

aster—Scrvant of contractor.}— 
DELONG v, BURRELL-JOHNSON COUNTY 
oa Co. (1885), 25 N. B. R. 140.— 


PACIFIC 


TK Co., Lrp. 
6O. W.N. 


of railway 1770 ti. —— —.]}— Hastinos v. LE 
BeLrast & Ror (No. 2) (1903), 34.8. GR. 177.— 
1770 iii. —-— —~—-.] — SaryTu sr. 
‘URNBULL (1890), 17 BR. (Ct. of Sess.) 


T 
Co. (1867), 6 | 877; 27 Sc. L. R. 715.—SCOT. 
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were not so employed upon a common object, as 
to deprive pltf. of a right of action against detts. 
for such negligence.—ABRAHAM v. REYNOLDS 
(1860),5H. & N. 148; 1L. T. 330; 24 J.P. 327 ; 
6 Jur. N. 8.53; 8W.R.181; 157 E. lt. 1133. 


Annotations :-—Consd. Turner v. G. K. Ry. (1875), 33 L. T. 
431. Distd. Charics v. Taylor (1878), 3 C. P. D. 492. 
Refd. Itourke v. White Moss Colliery Co. (1877), 2 C. P. D. 
205: Swainson v. N. WK. Ry. (1878), 3 Ex. D. 341 ; Johnson 
v. Lindsay, [1891] A. C. 371. 


1772. .j|—Defts., a railway co., 
employed a contractor to unload their coal trucks 
at shoots on sidings constructed for the purpose. 
The contractor employed his own labourers, 
among whom was pltf., whom he engaged & paid, 
& over whom he had entire control. Pltf., while 
engaged in the work, was injured by the negligent 
shunting of an engine managed by the servants 
of defts., which was bringing coal trucks on to the 
sidings to the shoots :—Held: there was no such 
common employment between pltf. & the shunter 
as would disentitle the former from bringing an 
action against defts., for the negligence of their 
servants.—TURNER v. GREAT EASTERN Hy. Co. 
(1875), 833 L. T. 431; 407.2. 8. 

1778. ——.|—In an action to recover 
damages for injury caused by the negligence of 
the defendant’s servant, the defence of common 
employment is not applicable unless the injured 
person & the servant whose negligence caused the 
injury were not only engaged in a common employ- 
ment, but were in the service of a common master. 

Builders contracted to build a block of houses, 
under a specification prepared by the owncrs’ 
architect, certain fire proof portions of the houses 
to be executed by resps., who were iron founders, 
Resps. contracted with the architect to do their 
portion of the work, & had no contract with the 
builders & were not under their direction or control. 
While resps. were carrying out their contract 
workmen employed by them in raising concrcte 
to the upper storey of the building negligently 
Ict a bucket fall on applt., who was working in the 
lower storey in the employment of the builders. 
In respect of the injury thus caused applt. brought 
an action against resps. :—Held: since the relation 
of master & servant did not exist between resps. 
& applt. the doctrine of collaborateur did not apply 
& the action was maintainable. 

The general servant of A. may for a time or 
on a particular occasion be the servant of B., & a 
person who is not under any paid contract of 
service may nevertheless have put himself under 
the control of an employer to act in the capacity 
of servant, so as to be regarded as such. . 
It must be remembered that whilst a servant 
contracts with his master to bear the risks of the 
negligence of his fellow servants, there is, as has 
more than once been laid down, a corresponding 
duty on the part of the employer to take due care 
to sclect competent servants (LORD HERSCHELL). 

The immunity extended to a master in the case 
of injuries caused to each other by his servants 
whilst they are working for him to a common end 
1S an hed ona from the general rule, & rests upon 
«n implied undertaking by the servant to bear the 
risks arising from the possible negligence of a 
fellow servant who has been selected with due carc 

y his master (LORD WATSON).—JOHNSON U. 
Linpsay & Co., [1891] A. C. 371; 61 L. J. Q. B. 
90; 651. 7.97; 55 J.P. 644; 40 W. R. 405; 7 
IL. R. 715, FL. 


Annotations :-—Folld. Cameron v. Nystrom, [1893; A. C. 
30%. Apld. Hayward v. Drury Lane Theatre & Moss 
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against . volunteer —- General rule.) — 
‘here a person has voluntarily assisted 
ono of co.’s servants he is, as regards 


Empires, [1917] 2 K. B. 899. Refd. Donovan v. Laing 
Wharton & Down Construction Syndicate, [1893] 1 Q. B. 
629; Hedley v. Pinkney 8.8. Co., [1894] A. C. 222; Stamp 
vw. Williams (1896), 12 T. L. HR. 516; Cooper & Crane v. 
Wright, [1902] A. C. 302; Kay v. British Westinghous 

Electric & Manufacturing Co. No. 1 (1905), 49 Sol. Jo. 
296; Burr v. Theatre Royal, Drury Lane, [1907] 1 K. B. 
544: Cribb v. Kynoch, [1907] 2 K. B. 648; Jones v. 
Canadian Pacific Ry. (1913), 88 L. J. P. GC. 13; Williams 
v. Linotype & Machinery EE 84 LL. J. K. B. 1620; 
Heasmer v. Pickfords (1920), 36 T. L. RK. 818. 


1774. |—In an action to recover 
damages for injury caused by deft.’s servant, the 
defence of common employment is not applicable 
unless pILf. was at the time of the injury in deft.’s 
actual employment in the relationship of master 
& servant. Where defts. were stevedores & pltf. 
a servant of the shipmaster on whose ship the 
injury was caused & the person whose negligence 
caused the injury was a servant of the stevedores : 
—Held: the defence of common employment 
was not available.—-CAMERON v. Nystrom, [1893] 
A.C. 308; 62 L. J.P. C0. 85; 68 L. T. 772; 57 
J.P. 550; 7 Asp. M. L. C. 320; 1K. 362, P. C. 

1775. .|—It was one common employ- 
ment which both sets of men were engaged upon. 
But though this is so, there is still the question 
whether M.’s gang of which pltf. was one, were 
working with deft..s mnen under one common 
master. That this is so the Jaw is clear from 
Johnson v. Lindsay & Co., No. 1773, ante (A. L. 
Suiru, I.J.).—STaAMr v. WILLIAMS (1896), 12 
T. T. KR. 516, C. A. 

1776. Servant of another.J|—ROouRKE! v. 
WhuitE Moss COLLIERY Co., No. 1725, ante. 

1777. J—Applts. contracted with a 
stevedore to. unload their ship, & the contract 
provided that the owners should “ provide for 
each hatch being discharged, one winch driver, & 
one hatch man.” Resp., who was one of the 
stevedore’s labourers, was injured during the un- 
loading by the negligence of one of the winchmen, 
who was onc of the crew of the ship :~—Held: 
the winchman & resp. were not in a common 
employment, & applts. were liable for the negli- 
gence of the winchman.— UNION SS. Co., Lp. 
v. CLARIDGE, [1894] A. C. 1853 63 L. J.P. C. 56 5 
70L.7.177; 58 J.P. 360; 7 Asp. M. L. C. 412 5 
G6 R. 434, P. Cc. 

Annotations -—Refd. Marrow v. Klimby & Broughton Moor 
Coal & Fire Brick Co., [1898] 2 Q. B. 588: Poulson tv. 
Jarvis (1919), 122 L. I. 471. 

1778. Servant hired to another.]—A 
stevedore contracted to load a ship, & hired an 
engine from P., who sent his servant, Nis to work 
it. M., aservant of the stevedore, gave the signals 
to N., & by N.’s negligence a sack fell & killed M. 
The wages of N. were paid by P.:—ileld: NN. 
was the servant of P., & P. was liable fo M.’s 
representatives for _compensation.—— MOORE v. 
PALMER (1886), 513.2. 196; 27. L. BR. 781, oe 

) — ilmerson 9» Lynn & Hambu S. 

mat MEST SESS ‘tie a ee Toulon 'v. Jarvis (1919), 89 
L. J. K. B. 305. : 

1779. ——— Servant of another railway company.] 
WARBURTON v. GREAT WESTERN Ry. Co., No. 


1716, ante. 


























1780. ——.]-—SWAINSON v. NORTH HASTERN 
Ry. Co., No. 1769, arte. 

1781. -|—PAGE v. METROPOLITAN Ky. 
Co., HEARD v. METROPOLITAN Ry. Co. (1887), 4 
T. L. TR. 103. 
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1782. Whether defence available against volun- 
teer —-General rule.j—-T'he rule of law, that a master 
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re ear common law: Sub-sect. 5, C. (d) v., & 
é) 2. 


is not in general responsible to his servant for 
injury occasioned by the negligence of a fellow 
servant in the course of their common employ- 
ment, applies to the case of a person who is injured 
pale voluntarily assisting the servants in their 
work. 

Therefore, whcre the scrvants of defts., a 
railway co., were turning a truck on a turntable, & 
a person not in the employment of defts. 
volunteered to assist them, & whilst so engaged, 
other servants of defts. negligently propelled a 
steam engine & thereby caused the death of the 
person who so voluntecred: & the servants were 
persons of competent skill & defts. did not authorise 
the negligence :—Held: defts. were not liable to 
an action by the personal representative of the 
deceased.—DEGG v. MIDLAND Ry. Co. (1857), 
1H. &N. 773; 26 L. J. Mx. 171; 28 L. T. O. S. 
ov ; 3 Jur. N.S. 305; 5 W. RR. 3643 156 1. R. 
1413. 

Annotations :—Distd. Abraham v. Reynolds (1860), 517. & N. 

143. Folld. Pottcr vy, Faulkner (1861), 1 B. & 8. 8600. 


43. 
Distd. Wright ». L. & N. W. Ry. (1876), 1 Q. B. 1). 252. 
olld. Bass », Hondon U. Db. GC. (1912), 28 T. L. 2. 317. 


Distd. Hayward « Drury Lane Theatre & Moss’ Empires 
11917} 2 K. B. 399. Expld. Heasmer v. Pickfords (1920), 
36 T. L. RR. 818. Refd. Bartonshill Coal Co. v. McGuire 
(1858), 31 L. T. O. S. 258; Swainson ». N. KH. Ry. (1878), 

3 Ex. 1D. 341: Houghton ». Pilkington, 11912] 3 K. B. 

308. Mentd. Ruck v. Williams (1858), 3 H. & N. 308. 

1783. -]—If a stranger invited by a 
servant te assist him in his work, is, while engaged 
in giving such assistance, injured by th negligence 
of another servant of the same master in the course 
of his employment, the stranger cannot hold the 
master responsible. The stranger, by voluntecring 
his assistance, cannot impose upon the master a 
greater liability than that in which he stands 
towards his own servant; & if the master takes 
care that his servants are persons of competent 
skill & ordinary carefulness, he is not liable for 
any injury that one of them may receive from the 
negligence of another.—DPorrmn v. FAULKNER 
(1861),1 B. & S. 800; 381 LJ. Q. B. 3803; 51. TT. 
455; 26 J. 2.116; & Jur. N.S. 2509; 10 W. R. 
93; 121 BE. . 11, Ex. Ch. 

Annotations :—Distd. Wright v. L. & N. W. Ry. (1876), 1 
Q. B.D. 252. Folld, Bass ». Hendon U. 1). GC. (1912), 
28T. L. R. 317. Distd. Hayward v. Drury Lane Theatre 
& Moss’ Kmpires, [1917] 2 K. B. 899. Expld. Heasmer 
Tiristol & Hxeter Hy. (1870) LRG @. Bete; Toushton 
». Pilkington, [1912] 3K. B.308 
1784. Stranger appealed to for information.] 

—A passer by who is casually appealed to by a 

workman for information respecting a thing which 

the latter is doing in a public thoroughfare, is net 
to be considered a volunteer assistant, so as to 
exonerate the workmian’s master from responsibility 
for an injury resulting to the former from the 
workman’s negligent mode of doing the work.— 

CLEVELAND v. SPIER (1864), i6 C. B. N.S. 399; 148 

K. R. 11838. 

1785. Where common interest with master 
—Plaintiff assisting railway porter.]—Pitf. was the 
consignee of a heifer, which was to be carricd by 
defts. & delivered at their station at Penrith. 
On the arrival of the loose box containing the 
heifer at the station, there was only one porter to 
shunt the box to a place where the heifer could 
be taken out. Pltf., therefore, with the assent 
of the station master, assisted in the shunting, & 
while so engaged was injured through the nevligence 
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of common employment applics.— 
LUNNIR v. (ELASUOW & SOUTH WESTERN 
Ry. Co. (1906), 8 F. (Ct. of Sess, ) 


546.—SCOT. 


b. ——- Assistance at request of 


MAsTeER AND SERVANT. 


of the co.'s servants :-—Held: pltf. was not a mere 
licencee, nor was he in the position of a fellow 
servant. His true position was that of a consignee 
taking delivery from the co. in a manner assented 
to by the co., & as such was entitled to recover, if 
while so engaged he was injured by the negligence 
of the co.’s servants.—WRIGHT v. LONDON & NORTII 
WESTERN Jiy. Co. (1876), 1 Q. B. D. 252; 45 
L. J. Q. B. 570; 33 L. T. 830; 40 J. P. 628, C. A. 
Annotations :—Consd. Houghton v. Pilkington, [1912] 3 
kK. B. 308. Folld. Williams v. Linotype & Machinery 

(1914), 84 L. J. K. B. 1620; Hayward ». Drury Lane 

Theatre & Moss? Empires, [1917] 2 K. B. 809. Reid. 

Sutcliffe v. Clients Investment Co., [1924] 2 K. B. 746. 

1786. Plaintiff assisting for benefit of 
own master.|—PItf.’s employers engaged defts. to 
repair a linotype machine. Defts. sent one of 
their servants to the premiscs of piti.’s employers 
for that purpose. Pitf., at the request of deft.’s 
servant, was assisting in the work when a chip 
of metal flew into his eye & injured him. In an 
action brought by pltf. to recover damages from 
defts. in respect of the injury, the jury found that 
defts.’ servant was guilty of negligence in executing 
the work; that pltf. did not voluntarily assist 
defts.’ servant for the benctit of defts., but that he 
assisted him for the benefit of his own employers 
in order to expedite the work :—Held: having 
regard to the findings of the jury, the doctrine as 
to common cmployment was not applicable, & 
plif. was entitled to recover.—WILLIAMS J. 
Linotyrr & MACHINERY, Lrp. (1914), 84 L. J. 
K. B. 1620; 312 L. T. 558. 

1787. Dancer attending rehearsals.|— 
Defts. had under agreement the use of Drury Lane 
Theatre for the production of a revue. Pltf., 
a principal dancer, attended rehearsals of the revue ; 
she was under no contract with defts. to attend 
them & was not paid for her attendances, but 
attended in the hope & expectation of obtaining 
an employment for the run of the revue when 
it was ready for production. At one of the 
rehearsals a staircase which formed part of the 
scenery was {ixed upon the stage by the direction 
of the producer of the revue, who was a servant 
of defts.. in such a way as to be unsafe. Plitf., 
with others, took up a position on the staircase 
by the direction of the producer, when the stair- 
ease collapsed, with the result that pltf. sustained 
serious injurics, to recover damages for which 
she brought the present action. The jury found 
that pltf. was not in the employment of defts., 
& that the accident was caused by the negligence 
of one of their servants, & judgment was given 
against defts. :---//eld: on the facts the finding 
of the jury that pltf. was not a servant of defts. 
was right; &, further, pltf. was not a mere 
voluntecr who could not be in a better position 
to recover damages from defts. than their own 
servants, but was a volunteer in a service in which 
she had a common interest with defts., & therefore 
the doctrine of common employment had no 
application & pltf. was entitled to recover.— 
IIAYWARD v. Drury LANE THEATRE & Moss’ 
EMPIRES, [1917] 2 K. B. 899; 87 L. J. K. B. 18; 
2 ae L. R. 557; 61 Sol. Jo. 665; 117 L. T. 528, 
Annotations :—Refd. Kimber v. Gas Light. & Coke Co. 

Saas 87 L. J. K. B. 651; Hardy v. C. L. Ry., (1920) 


3K, B. 459; Heasmer v. Pickfords (1920), 36 T. L. R. 
tee Sutcliffe v. Clients Investment Co., [1924] 2 K. B. 
ry 


1788. Infant.|—Bass v. Ilenpon URBan 
District CocnciL, No. 1732, ante. 























forcman.\— Murruy »v. Koss, (1920) 
21. R. 199.—IR. 
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1789. ——- ——- Though no intention to make 
contract of service.|—The doctrine of common 
sg coat ras is too well established in the fabric 
of English law to be disturbed or departed from 
even where pltf. is an infant & had no idea of 
making any contract of servicc.—JIEASMER v. 
PickFrorps, LtTp. (1920), 36 T. L. R. 818. 


(ec) When Defence Not Available. 
i. Employment of Incompetent Fellow Servants. 


1790. Duty of master to select competent fellow- 
servant.|—LIUTCHINSON v. YORK, NEWCASTLE, & 
BERWICK Ry. Co., No. 1697, ante. 

1791. .]—It is a well established rule of law 
that a servant cannot ordinarily sue his master 
for an injury sustained through the negligence of 
a fellow servant; but the master is bound to use 
due care in the selection of competent scrvants, 
& is liable fur negligence in employing incompetent 
persons. Ile is not bound to warrant the com- 
petency of his servants; & in an action against 
him for an injury done by onc of his servants to 
another, the question for the jury is, not whether 
the servant was incompetent, but whether the 
master did not exercise due care in employing him. 
—TARRANT v. WEBB (1856), 18 C. B. 797: 25 
L. J.C. P. 261; 271. 'T. O.S. 202; 20 J.P. 711 ; 
4W.R. 640; 139 EB. R. 1585. 


Annotations pana. Wilson v. Merry (1868), L. R. 1 Se. & 
Div. 326. Refd. Roberts v. Smith (1857), 2 H. & N. 213; 
Mellors v. Shaw (1861), 1 B. & S. 437; Lovegrove v. L. 3B. 
& S.C. Ry., Gallagher v. Piper (1864), 33 L. J. C. P. 329; 
Hooy v. Dublin & Belfast Ry. (1870), 18 W. R. 930; 
Cribb ». Kynoch, [1907] 2 K. BB. 548; Watkins v. Naval 
Colliery Co. (1907), Ltd. (1911), 104 L. T. 439. Mentd. 
Smyly v. Glasgow & Londonderry Steam Packet Co. 
(1868), 16 W. R. 483. 











1792. ——.]—-SEARLE v. LINDSAY, No. 1761, ante. 

1793. ——.|—WILsSon v. Merry, No. 1747, ante. 

1794, ——.]—JOINSON v. LINDSAY & Co., No. 
17738, ante. 

1795. J|—LiLoyp v. WOOLLAND BROTIERS, 
No. 1667, ante. 

1796. J—BoTLER (OR BLACK) v. FIFE 
Coal Co., Ltv., No. 1809, post. 

1797. ——.]—PoTTER v. FAULKNER, No. 1783, 


ante, 

1798. Incompetent fellow servants employed— 
Defence not available.|—LLUTCHINSON v. YORK, 
NEWCASTLE, & BERwIcK Ry. Co., No. 1697, ante. 





ride —— ——.]—TARRANT v. WEBB, No. 1791, 
ante. 
1800. ——.]—A master is responsible to 


his servant for the injury received in the course 
of his service, if it be shown to have been occasioned 
by the personal negligence of the master. Such 
negligence may be brought home to the master by 


IN CASE OF ACCIDENT OR DEATH. 217 


showing either his personal interference to be the 
cause of the aceident, or that he negligently 
retained incompetent servants, whose incom- 
petency was the cause of the accident : but, in the 
absence of a special contract, the master is not 
liable for an accident not proved to have been 
occasioned by his personal negligence.—ORMOND 
v. LIOLLAND (1858), Kk. B. & E. 1023 31 L. 7.0.8. 
83; 120 E. R. 445. 

Annotations :-—Refd. Mellors v. Shaw (1861), 1B. & S. 437; 

Fowler v, Lock (1872), L. R.7C. 2.2728. Mentd. Murphy 

v. Phillips (1876), 35 L. T. 477. 

1801. ——.|—BARTONSHILEL COAL Co. v. 
McGuire, No. 972, ante. 

1802. |—After the passing of 18 & 19 
Vict. c. 108, special rules were framed & approved 
for the regulation of a coal mine, of which deft. 
was the proprietor & manager; by one of these 
rules for the direction of enginemen & banksmen, 
every morning, before any one descended the shaft, 
the cage by which they were Ict down was to be 
twice run slowly up & down, loaded, in order to 
test the sufliciency of the rope & tackling ; this rule 
had been habitually neglected for many wecks, 
to deft.’s knowledge. One night the rope by 
which the cage was suspended, being before in good 
repair, was, as it was afterwards discovered, 
injured by an accidental fire in the mine 3 the next 
morning A., who was a miner employed by deft. 
in the colliery, & other miners, & who all knew of 
the rule for testing the rope, & of its being 
habitually violated, presented themselves at the 
pit to be let down to work, & there not having 
been any previous testing of the rope, ete., accord- 
ing to the rule, were told by the banksman that 
they had better examine the rope before they 
went down; they, however, got’ immediately 
into the cage, & the rope breaking as they descended 
they were all killed. An action having been 
brought by A.’s representative against deft. :— 
Held: the action was not maintainable, for A.’s 
own negligence had materially contributed to the 
accident. Secmble: but for deceased’s negligence, 
deft., notwithstanding deceased & the banksman 
were both employed by deft. in the collicry as 
fellow labourers, would have been liable by 
reason of his personal negligence in neglecting the 
rule & keeping in his employ a banksman who he 
knew habitually violated it.--SENIOR v. WARD 
(1859), 1 I. & E. 885; 28 L. J. Q. B. 13893 32 
L. T. O. S. 252; 5 Jur. N.S. 172; 7W. it. 261 ; 
120 i. It. 954. 

Annotations :—Refd. Baker v. G. W. Ry. (1859), 32.1. T. 

O. 8. 256; Clurke v. Holmes (1862), 7 Hf. & N. 937. Mentd. 


Smyly v». Glasgow & Londonderry Steau Vacket Co. 
(1868), 16 W. It. 483. 


1803. ~--—J—SHARLE v. LINDSAY, No, 
1761, ante. 
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1790 i. Duty of master to aclect com- 


1790 vii. ~—-WHITE v. SYDNEY & 
LOUISBURG COAL w Ry. Co. (1893), 
25 N.S. R. 384.—CAN 


at me te a ee nee mee 


4790 xiii. ——.}—A master is bound, 
in the event of his not personally 
superintending & direeting the work, 


petent fellow servant.) — DEVERILL »v. 
GRAND TRUNK Ry. Co. (1866), 25 
U. C. R. 517.— CAN. 

1790 ii. ——.}—CAMPBELL v. GENK- 
RAL MINING ASSOON. (1868), 7 N.S. RH. 
415.—CAN. 


1790 iii, ——.}—Smrtn vv. 
COLONIAL COAL MININU CO. 
2 R. & ©, 556.—CAN. 


ron, oo URI EE BU 
Y. QO. r) e Ja . e 
—CAN. 


1790 v. .--MAY v. Onrario & 
oe Ry. Co. (1885), 10 O. R. 70.— 


INTER- 
(1877), 











17230 vi. ~J— RAIOTTR v. CANA- 
DIAN PaciFic Ry. (1889), 5 Man, L. R. 
365.—CAN. 


1790 viii. —-—.J—BaAikp v. Dunn & 
peers (1895), 33 N. LB. R. 156.— 


1790 ix. J---LAWRENCE 8. KELLY 
(1910), 19 Man. L. 1. 359.—CAN. 

1790 x. ——.]}---KELLETT v. BRITISH 
COLUMBIA MARINE Kya. Co., Lb. 
(1911), 16 B. C. R. 196.— CAN. 


1790 xi. ——-.}—DICKEY v. CANADIAN 
NATIONAL JRy., {1921} 1 W. W. KR. 
1196; 58 D. L. R. 528.— CAN. 


1790 xii. ———.—Where an employer 
retains incompetent & unqualified 
servants & an accident occurs he js 
responsible to his employee, though 
not so under ordinary circuinstances, 
when the act is by his fellow-servant.--— 
(1886), 7 Nfld. 





BULGER v. SIMPSON 
L. hi. 130.—NFLD. 


to select proper & competent persons 
to do s60.—WILSON v. MERRY (1868). 
L. Rh. 1 Se. & Div. 326.—SCOT. 


C. Delegation of selection.) — 
A master may among other duties, 
delegate to another the duty of 
sclecting fellow workinen or servants, 
& jn such a case the master’s obliga- 
tion is limited to the exercise of a 
reasonable care in solocting a com- 
petent person for such purpose.—- 
a v. HUME (1880), 30 C. P. 542.—- 





d. —— Negligent selection — Onis 
of proof.}—ANDERSON ov. CANADIAN 
NORTHERN Ry. (1911), 45 S. G i. 
355.—CAN. 


Fy =e 


8. ——.]— When it, 
is shown that a servant is incompetent, 
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Sect. 1.—At common law: Sub-sect. 5, C. (e) 4. 


& it.) 

1804. ——.|—LOVEGROVE v. LONDON, 
Brieuton & Soutu Coast Ry. Co., GALLAGHER 
v. Piper, No. 1673, ante. 

1805. -J—In an action against an 
employer, for an injury caused by the negligence 
of a fellow servant, in the position of a foreman, 
the negligence imputed to the employer being, the 
employment of a person not of competent skill 
to direct the work, although evidence that the 
work required skill, & was being done unskilfully 
& improperly under his direction, may be some 
evidence that it was improper to employ him to 
direct it, it is evidence so slight as to be scarcely 
sufficient, & is amply met by positive evidence that 
persons of knowledge deemed him a person of 
compctent skill & experience. 

The master is not liable to one of his scrvants 
for the consequence of the negligence of another, 
unless he himsclf, the master, has been guilty of 
personal negligence. That is, some particular 
negligence. It is not enough to infer or presume 
negligence on his part from the negligence of the 
servant; but some particular negligence on the 
part of the master must be shown. ‘This principle 
has been applicd to cases like the present, where the 
injury is suggested to have arisen from the negli- 
gence of a fellow servant in the position of a 
foreman or manayer (CROMPTON, J.).—EDWARDS 
tv. LONDON & Briantron Ry. Co. (1865), 4 F. & F. 
530, N. VP. 

1806. ——- ——.]—LYNCH v. MarcuMmont, No. 
1763, ante. 

1807. -—— -]—Defts. had on their premises 
gates which were safe when opened & wedged 
up, but liable to fall when closed. The attention 
of the manager had been directed to the unsafe 
condition of the gates & orders had been given, 
but. not carried out, to remedy this. Pltf., a 
workman in the employ of defts., passed through 
the gates when open, but on his return one of 
them was closed, & shortly afterwards, while he 
was working near the gates, they fell on & injured 
him. There was no evidence to show how this 
happened, nor any evidence that the manager & 
other persons employed by defts. were ineom- 
petent :-—Held: defts. were not liable, as pitt. 
had not shown that the persons employed by 
defts. were incompetent, & the negligence, if any, 
which caused the accident was that of a fellow 
workman of pltf.—ALLEN v. New Gas Co. (1876), 
1 Ex. D. 251; 45 1L. J. Q. B. 668; 841. T. 541. 
Ana atin :—Refd. Swainson v. N. Kk. Ry. (1877), 37 . T. 














1808. —— ——.]—Kay v. British WEsTING- 
Housk Huecrric & MANUFACTURING Co., LTD., 
No. 1602, ante. 


& that through his incompetency 
injury results to his fellow-servant, 
the mere fact of his incompetency 
throws the onus on tho master of 
showing that he exercised due & 
yeni cate in selecting him.— 
SKERRITT 8 SCALLAN (1877), 1. RR. 





k. Effect 


McKEEGAN t. 


ere ee cae ee 
e 


o. BRITINH SHIFOW ra mea Cc 
. ry bh ry NER’ ‘ 3 a 
10 L. R. Ir. 384.—IR. » (1883), 


entation] ee Cee ted 


v reer Main Pa —G eee 
» CASTLE ¢ PACKETS Co. (1887), 
12 Kk. Nn. CG 38.—S. AF. ; 

h, -—— Heasonable care necessary.) 
—A master is not liable for the fault 
of those employed by him, where he 
has taken reasonable care to employ 
competent workmen.-—BALLUNyY — ¢, 
CREK (1873), 11 Mueph. (Ct. of Sess.) 


rely on 


CeuUs 


of negligence of mastcr 
—Defence not acailable.}-—Where the 
negligence of a master combines with 
that of a fellow servant & both con- 
tribute to the accident, the servant 
{injured may recover from the master.— 
CAPE BRETON COAL, l 
Baa Co. (1906), 40 N. & R. 566.— 


PART XIII. aa 1, CUR nnUr: 5.— 


1814 i. Breach of statutory duty.}— 
McMULLIN v. Nova ScoTIA STEEL & 
pes Co. (1907), 39 & C. R. 593.— 


1814 ii. ——-.}—An employer cannot 
the doctrine of conunon 
euployiment, where the accident was 

by breach of a statutory duty 
to which that doctrine does not apply. 


MASTER AND SERVANT. 


1809. .J—(1) The husband of pursuer 
was killed by an outbreak of poisonous gas while 
working in the employment of defenders, a limited 
co., in a coal mine of which they were owners. 
In an action for damages at common law & 
alternatively under Employers’ Liability Act, 
1880 (c. 42), the sherifi-substitute found that 
defenders were liable inasmuch as they had 
failed to appoint officials compctent for the 
working of the mine, & he assessed the damages 
at £400. On appeal the ct. of sess. held that 
defenders were not liable at common law, having 
used reasonable care in appointing managers of 
the necessary qualification & experience; that 
although there had been a breach of the special 
rules applicable to the mine under Coal Mines 
Regulation Act, 1887 (c. 58), s. 49, these rules 
prescribed the duties of the managers & firemen 
& imposed no duties directly on the owners of the 
mine; but, that defenders were liable under the 
Employers’ Liability Act, 1880 (c. 42), in respect 
of the negligence of their servants & their failure 
to comply with the rules in question, & the ct. 
awarded as damages £282 :—J/eld: there was a 
duty on defenders as owners of the mine to appoint 
é& keep in charge persons competent to deal with 
the dangers arising in the mine; they had not 
discharged this duty, & were therefore liable at 
common law for the sum awarded by the sheriff- 
substitute. 

(2) The defence of common employment cannot 
be pleaded to an action for breach of uw statutory 
duty.- BUTLER (OR BLACK) v. FIFE Coan Co., LTD., 
[1912] A.C. 149; 81 L.3.P.C.97; 1061. 'T.161 ; 
28 T. L. R. 150; 5B. W. C. C. 217, i. L. 


Annotations :—As to (1) Consd. Jones v._Canadian Pacific 
Ry. (14913), 83 . J. bP. CG. 13. Refd. Abbott v. 
Jsham (1920), 37 T. L. R. 7; Hemmings v. Stoke Poges 
Golf Club, [1920] 1 K. B. 720; Nimmo v. Connell, [1924] 
A. ©. 595. 8 to (2) Refd. Hemmings ». Stoke Pogos 
Golf Club, [1920)1 K. B. 720. Generally, Mentd. Lennard’s 
Carrying Co. v. Asiatic Petroleum Co. (1915), 84 L. J. 
K. B. 1281; Harrison v. Wythemoor Colliery Co., [1922] 
2 K. B. 674; Phillips ¢. Britannia Hygienic Laundry 
Co., [1923] £ K. B. 5393 Anglo-Newfoundland Develop- 
ee Co. v. Pacific Steam Navigation Co., (1924) A. C. 








ii. Other Cases. 

1810. Interference by master.]-—RoBEkKis  v. 
smtru, No, 1687, ante. 

1811. .}-—Vosk v. LANCASHIRE & YORKSHIRE 
Ry. Co., No. 1706, ante. 

1812. ——.j—Oxrmonp vz. LloLUAND, No. 1800, 
ante. 

1813. ——.|—Lyncu v. Marcnmont, No. 1763, 
ante. 

1814. Breach of statutory duty.J|—SENIon v. 
WARD, No. 1802, ante. 

1815. -|—~The defence of common employ- 
ment is not applicable in a case where injury has 











—TEMISKAMING MINING CO. v. SIVEN 
(1912), 83 O. W. R. 312; 465. C. lh. 
643; 8D. L. R. 1030.—CAN. 

1814 iii. ——.}+—TIIACKER SINGH 0. 
CANADIAN Paciric Ry. Co. (1913), 19 
B. 0. R. 575.— CAN. 

; General statute not pro 
tecting rticular class.}—Where the 
statute broken is designed to protect 
the public & not merely a particular 
class of persons, employers are entitled 
to set up the defence of common em- 
ployment & to sueceed thereon.— 
SINGH v. CANADIAN PacuFic, Ry. Co. 
(1914), 209 W. L. R. 692; 20 DL. RR. 
51].— CAN. 

m. Personal care ad supervisiun 
of master.JK— MACDONALD 0. DICK 
(1874), $i UL CL. RR. 623.—CAN, 

n. Interference of director — Im- 
matcrial.}—MAITHEWS v. HAMILTON 





Part XIIJ.—Lianiniry or Master in Case or AccIDENT on DeatTH. 219 


been caused to a servant by the breach of an 

absolute duty imposed by statute upon his master 

for his protection.—GkovES v. WIMBORNE (LORD), 

[1898] 2 Q. B, 402; 67 L. J. Q. B. 862; 79 LL. T. 

284; 47 W. R. 87; 14 T. L. R. 493; 42 Sol. Jo. 

633, C. A. 

Annotations :—Consd. David v. Britannic Merthyr Coal Co., 
(1909) 2 K. B. 146. Folld. Gibson v. Dunkerley, Lees & 
Sykes, Third Partios (1910), 102 L. T. 587. apa Jones 
¢. Canadian Pacific Ry. (1913), 83 L. J. P. C. 13. Refd. 
Watkins v. Naval Colliery Co. (1897), Ltd., [1911] 2 K. B. 
162; Butler (or Black) v. Fife Coal Co., [1912] A. C. 149 ; 
Pursell v. Clement Talbot (1914), 111 L. T. 827; Phillips 
v. Britannia Hy enic Laundry Co., [1923] 2 K. B. 832. 
Mentd. Crossfield v. Manchester Ship Canal Co. (1904), 
73 L. J. Ch. 345; Woods v. Winskill, [1913] 2 Ch. 303 ; 
kh. v. Marshland Smeeth & Fen District Comrs., [1920] 
1 K. B. 155; Simmonds v. Newport Abercarn Black Vein 
Stcam Coal Co., [1920] 3 K. B. 131; Fowler v. Kibble, 
{1922] 1 Ch. 487. 

1816. -|—A master is liable to his servant 
for the consequences of an accident caused to that 
servant by the breach of a statutory duty imposed 
directly & absolutely upon the master, & the 
master cannot shelter himself behind another 
servant to whom he has delegated the performance 
of the duty. In such a case the negligence is the 
master’s negligence & the doctrine of common 
employinent has no application (Cozens HARDY, 
M.R.).—DAvip v. BRITANNIC MERTHYR COAL Co., 
[1909] 2 K. B. 146; 78 I. J. K. B. 659; 100 
J.T. 678 3; 25 T. 1. R431; 53 Sol. Jo. 308, C. A. 5 
on appeal, sub nom. BriraAnnic MERTHYR COAT 
Co., LTp. v. DAviIn, [1910] A. C. 74, H. 1. 
Annotations -—-Consd. Butler (or Black) ». Fife Coal Co., 

11912] A. C. 149; Watkins ». Naval Colliery Co. (1897), 

Litd., [1912] A. C. 693. Apld. Jonos v. Canadian VPacific 

Ry. (1913), 83 L. J.P. C. 13. Refd. Clarko v. West Ham 

Corpn., [1909] 2 K. 1. 858 ; Gibson v. Dunkerley, Lees & 

Sykes, Third Parties (1910), 102 L. T. 587; Phillips v. 

Britannia Hygienic Laundry Co., [1923] 2 K. B. 832. 

Mentd. Simmonds v. Newport Abercarn Black Vein Steam 

Cual Co., [1920] 3 K. B. 131. 

1817. -}—BurTLeR (OR BLACK) v, FirE CoAL 
Co., Lrv., No. 1809, ante. 

1818. J—The breach of a statutory duty 
by an employer is not one of the risks which a 
servant must be assumed to have undertaken 
to run when he entered the employers’ service, 
& therefore, where an employer has employed an 
unqualified person in breach of his statutory duty, 
he cannot rely on the defence of common employ- 
ment, in the case of an accident to a servant 
caused, or contributed to, by the conduct of such 
unqualified person. 

A railway co. employed a person who had not 
passed the tests required by an order of the 
Railway Comrs. which had the force of a statute, 
to work a train. He allowed the train to run 
past danger signals, & an accident resulted :—Held : 
there was evidence that the breach of the statutory 
duty caused, or contributed to, the accident.— 
JONES v. CANADIAN PACIFIC Ry. Co. (1913), 83 
ee P.C. 13; 110L. T. 83; 29 T. L. R. 773, 
1819. Master acting as fellow servant.]—(1) The 
principle that a servant sustaining an injury from 
the negligence of a fellow servant while engaged 
in the common employment cannot recover in 
an action against the common master, does not 
exempt from lability to action a mastcr who 














POWDER Co. (1887), 14 A. KR. 260.— 
CAN. 
o. When taken awa statute. ] 





y by 
—LINDBAY v. DAVIDSON (1911), 19 | 1466.—N.Z 
e e e mgd 1 ® s kh. 125; 4 
Sask. L. R. 351.—CAN. 


Pp. ——.] — SCOTNEY v. SauTH 
Broturns & WLLSON (1913), 26 W. L. R. 
163; 6 W. W.R. 660; 14 D. L. RK. 786; 





6 Sask. L. R. 390.—CAN. 
q. .]— MARTIN v. KUASELL & 
BIGNELL, Lrp. (1914), 33 N. ZL. R. 


r. Personal negligence of employer.) 
—SLATER v. VANCOUVER POWER Co. 
& WAUGH-MILBURN CONSTRUCTION Co. 
(1913), 18 B. C. R. 4293; 48S. Cc. KR. 
609.—CAN. 


himself takes part in the servant’s work, & whilst 

so doing injures the servant through negligence. 

(2) If the master is a member of a partnership 
by whom the servant is employed, & the work in 
which he so takes part is within the scope of the 
common undertaking of the partnership, his co- 
partners are jointly liable with him for the injury 
thus caused to the servant by his negligence..— 
ASHWORTH v. STANWIX (1861), 3 EK. & EK. 701; 
30 L. J. Q. B. 183; 41. T. 85; 25 J. P. 406; 
7 Jur. N.S. 467; 121 E. R. 606. 

Annotations :—Refd. Mellors v. Shaw (1861), 1 B. & S. 437 ; 
Lovegrove ». L. B. & S.C. Ry., Gallagher rv. Piper (1864), 
16C. B. N.S. 669. 

1820. Servant acting as master’s deputy—Fore- 
man— Dangerous machinery.] — The absence of 
proper means for stopping the machine could not 
alone sustain the action; the delay in stopping 
the machine could only have aggravated the injury 
& could not have caused it... . The foreman 
was put by defts. in their place to employ this 
young person in & about dangerous machinery 
of which she was quite ignorant, & any negligence 
of his in the matter would be negligence for which 
they would be responsible. ‘There is evidence 
both of negative & positive negligence on his part, 
negative, in not giving the girl proper instructions 
as to the use of the machine, positive in expressly 
directing her to do the very thing she had done, 
& which it was admitted was dangerous, so dan- 
gerous, indeed, that the case for the defence was, 
that she had been told not to do it. ... If the 
owners of dangerous machinery, by their foreman, 
employ a young person about it quite inexperi- 
enced in its use, either without proper directions 
as to ils use or with directions which are improper 
& which are likely to lead to danger, of which the 
young person is not aware, & of which they are 
aware ; as it is their duty to take reasonable care 
to avert such danger, they are responsible for any 
injury which may ensue from the use of such 
machinery (COCKBURN, ©.J.).—GRIZZLE uv. FROST 
(1863), 3. & I’. 622, N. P. 

Annotations :—Refd. Keltham rv. England (1866), 7 B. & 8. 
676; Cribb v Kynoch, [1907] 2 K. B. 54835) Young v. 
Hoffman Manufacturing Co., [1907] 2 K. B. 616. 
1821. —-— -—-— Match factory.|—<A boy eim- 

ployed in a lucifer match factory was killed by the 

explosion of certain materials which he was 
engaged in stirring, his father having expressly 
contracted with the master that he should not be 
put to such work, which was very dangerous. 

In an action by the father against the master 

under Fatal Accidents Act, 1816 (c. 93), 1b was 

stated by a girl employed in the factory, that the 
foreman was absent, & that during his absence 

ID. acted as manager, but there was no other 

evidence on this point. D. had been stirring, & 

was present while the boy was stirring the mixture 
wLich exploded :—J/eld: to take the case out of 
the principle of the cases in which a master is held 
not to be responsible to his servants for the 
negligence of fellow servants, it should have been 
shown that I). was placed by the master in his 
place to represent him as vice-principal; the 
statement of the girl was no evidence that he was 
so placed, & he was therefore a fellow workman 


t. Defective system of  work.J— 
The doctrine that an employer is not 
liable at common law for injuries 
caused to a workman by the negligence 
of a felow-servant docs not apply 
to actions for injuries resulting m 
defective places in which to work, 
defeclive inachinery with which to 
work, or defective or dungerous 
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Sect. 1.—At common law: Sub-sect. 5, C. (e) wW. 
Sec. 2: Sub-sects. 1 & 2.) 


with the deceased.—MurpPHY v. SmitH (1865), 
19 C. B. N.S. 361; 12 L. T. 605; 144 EB. R. 827. 


Annotations :—Refd. Hedley v. Pinkney 8.S. Co., [1894] 
A. C. 222: Cribb v. Kynach, (1907] 2 K. B. 548; Young 
v. Hoffmann Manufacturing Co., [1907] 2 K. B. 646. 


1822. Underlooker of mine.J—HALL v. 
JOHNSON, No. 1712, ante. 

1823. Statutory employment—Employment of 
pauper by eaardians|=< lhe employment of a 
pauper set to work by the guardians of the poor 
under the powers given to them by the Poor Law 
Acts & Orders is not contractual, but statutory, 
& therefore the defence of common employment 
is no answer to an action by a pauper so employed 
against the guardians to recover damages for 
injury suffered in such employment through the 
negligence of an officer of the guardians. But the 
setting the paupers to work is part of the adminis- 
trative dutiesimposed onthe guardians by statute, 
& an action by the pauper against the guardians 
for negligence of their officer in discharge of these 
duties will not lie.-~—TozZELAND v. WkEsT HAM 
Union, [1907] 1 K. B. 920; 76 L. J. WK. B. 514; 
1.7. 519; 715.022.1943 23°. 1. R. 825; 5 
L. G. RR. 507, C. A. 
ainnions :-—Refd. Ching «. Surrey County Council, [1910] 


K. B. 736. Mentd. Barns rv. St. Mary, Islington Grdus. 
(1911), 10). Ga. #115. 


1824. Negligence of fellow servant in supply of 
appliances.|—LVIt!., a2 member of the orchestra at 
a theatre, sued his employers for damages for 
injuries suffered by him by reason o° a club 
supplied by the employers to a performer slipping 
from the performer's hand during a performance 
& striking pltf. The jury (inter alia) found that 
the employers were not guilty of negligence in 
supplying the club, that the employers’ stage 
Inanager was guilty of negligence, & that the 
employers were not negligent in employing the 
stage manager :—J//eld: on these findings, the 
fact. of the stage manager’s negligence being in 
respect of the supply of appliances did not: in the 
circuinstances exclude the application of the 
doctrine of common employment. & deft. em- 
ployers were not liable to pHf.— LAUBACIL 1. Co- 
OPTIMISTS JENTERTAINMENT SYNDICATE, LTD. 
(1926), 43 T. LL. R. 380. 
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Secr. 2.—UNDER ee LIABILITY 


Supn-sEcT. 1.—-THE HMPLoyEr. 

See Employers’ Liability Act. 1880 (c. 42), s. 8. 

1825. Who Is— Question for jury.|—-Mastrks v. 
Jones & Co. (1804), 10 0. L. RB. 403, D.C. 
Annotation :—Reld. Page r Bowdler (1894), 10 T. Ta. Re 423. 

1826. Employment terminated on Saturday— 
Returning for tools on Monday—Accident on the 
Monday.|—By the rules of a mine workmen upon 
their discharge were not entitled to receive their 
wages until they had returned the tools the pro- 
perty of the mine owner. A miner was discharged 
on a Saturday, & had no opportunity to go down 
for his tools on that day. On the following 
Monday he went down the pit to get the tools 
& was injured :-- Weld: he was at the time of the 
injury acting in the employment of the mine 
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ante 
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ystems of carrying on work, deliber- 
ately adopted by the employer or 
those entrusted by him with = § the 
superintendence of the work.—Wrr- 
PLER ¢., CANADIAN NORTHFRN Ry. Co. 


472; 
665.— CAN 


(1913), 25 W. L. R. 858; 5 W. W. R. 
14). L. R. 729; 23 Man. L. R. 


a. ——~.]) — HITCHIN v. 


MASTER AND SERVANT. 


owner.—CoWLER v. MorREsBY CoAL Co. (1885), 
17T. L. R. 575; 49 J. P. Jo. 441, D.C. 
Annotation :—-Refd. Riley v. Holland, [1911] 1 K. B. 1029. 
1827. Loan of workman.]—In an action for 
compensation for personal injury founded on above 
Act, s. 1 (3), the negligence must be proved of a 
person in the employ of deft. to whose orders or 
directions pltf. was bound to conform; & it must 
further be proved that the injury to pltf. resulted 
from his having conformed to those orders or 
directions ; but it is not essential to show that such 
conformity to the orders or directions was the 
causa causans of the injury. Pltf. was in the 


-employ of certain builders who were erecting a 


house in which an hydraulic lift was being con- 
structed by defts. D. was employed by defts. 
in constructing the lift, & was the only person on 
the premises for that purpose. D. asked the 
foreman of the builders to lend him a workman to 
assist him in work connected with the lift, & the 
foreinan lent him pltf. While pltf. was so assisting 
D. he was directed by D.to place a plank across 
the well of the lift, one end resting on a crate on 
the landing & the other on the balance-weight of 
the lift. Pltf. did so, & D. then told him to stand 
on the plank; whilst both D. & pltf. were on the 
plank, the former pulled the rope, & thus started 
the lift. D. immediately jumped off, but pltf. 
had not time to do so before the plank tilted up. 
In order to save himself from falling down the well 
of the lift, lhe had no alternative but to cling to 
one of the pulley ropes of the lift, & was drawn up 
to the top girders & his lands were crushed. 
Pitf. sued defts. for compensation under above 
Act :—Held: plitf, was a workman of defts. ; 
DL). was a person to whose orders or directions pltf. 
was bound to conform within above Act, s. 1 (3) ; 
the injury to pltf. was caused by the negligence of 
I).3; & defts. were consequently liable-—WILD 
v. Wayaoon, [1892] 1 Q. B. 783; 611. J. Q. B. 
391; 661. T. 309; 56 J. P. 389; 40 W. R. 501 ; 
ST. L. R. 4103; 36 Sol. Jo. 326, C. A. 

1828. Sub-contractor— Coal mine—‘‘ Butty ’’ 
men. }—Defts. were owners of a coal mine worked 
under the ‘‘ butty ”’ system. In mines so worked 
* butty ’? men contract with the owners of the 
mine to bring coal up at so much per ton, & for 
this purpose cmploy men under them. Deceased 
had been so employed, & had been killed by an 
explosion while working in the mine :—Held: 
deceased had been a workman in the employ of 
the owners of the mine within above Act, & his 
wife would be entitled to damages if the case 
came within the terms of above Act, s. 1 (3).— 
Brown v. BUTTERLEY CoaL Co. (1885), 53 L. T. 
961; 50 J.P. 2380; 2 T. L. BR. 159, D.C. 
Annotations :—Consd. Marrow v. Klimby & Broughton Moor 

Coal & Fire Brick Co., [1898] 2 Q. B. 588. Distd. Fitz- 


patrick v. Evans, [1902] 1 K. B. 505. Refd. Pollard v. 
Goole & Hull Steam Towing Co. (1910), 3 B. W. C. C. 360. 


1829. Dock company.|—-LEVERING v. ST. 
KATHARINE’S Dock Co., DoE v. St. KATHARINE’S 
Dock Co. (1887), 3 T. L. lt. 607, D.C. 


Annotations :—Refd. Marrow v. Flimby & Broughton Moor 
Coal & Fire Brick Co., [1898] 2 Q. B. 588; Pollard tv. 
Goole & Hull] Steam Towing Co. (1910), 3 B. W. C. C. 340. 


1830. Executors of employer.}/—An action under 
above Act cannot be maintained against the exors. 
of an employer.—GILLETr v. FAIRBANK (1887), 3 
T'. L. Wt. 618, D.C. 

See, generally, ExeEcuTorsS, Vol. XXITI., pp. 26 
et seq. ; 





COLUMBIA SUGAR REFINING Co. (1913), 
24 W. L. R. 960; 4 W. W. RR. 1326; 
RG Iu. Rk, §52 ; 18 B. C. 2. 397.— 


BRITISH 


Part X\I.—Liapiniry or Master in Case or Acctpent or DEATH. 


SuB-sEcT. 2.—THE WORKMAN. 


See Employers’ Liability Act, 1880 (c. 42), 5. 8; 
Kmployers & Workmen Act, 1876 (c. 90), s. 10; 
see, also, Part VI., Scct. 8, sub-sect. 2, B. (0), ante. 

1831. Who is a workman—Question of fact.]— 
PEARCE v. LANSDOWNE, No. 1837, post. 

1832. Workman employed by ‘‘ butty ’’ 
men.| — GROWN v. BUTTERLEY CoAL Ca., No. 
1828, ante. 


1833. Independent contractor—Slater pro- 
viding own tools.]—Pltf.’s husband S. was a slater ; 
deft. was a builder, & had on several occasions 
employed S. to slate houses for him. Deft. pro- 
vided the slates, poles, & scaffolding, but S. had 
his own tools, & was paid by the piece. 

On the occasion of the accideht the scaffolding 
erected by deft. was in a manifestly unsafe state, 
& the defect in it was known to deft. or his super- 
intendent, & S. knew that it was so known to them. 
S., notwithstanding the defect, ascended a ladder 
to finish the slating, but the scaffolding gave way, 
é& S., who was on the ladder at the time, fell to the 
ground sustaining injuries from which he died : ~ 
Held: (1) deceased was a workman within above 
Act, 8.8; (2) although deccased was aware of the 
defect in the scaffolding, yet, as he knew that deft. 
or his superintendent was aware of it also, above 
Act, s. 2 (3), would enable pltf. to recover com- 
pensation for his death. Semble: contributory 
negligence is a defence under above Act as before.--— 
STUART v. EvANs (1883), 49 I. T. 138; 31 W. i. 
706, D.C, 

Annotations :-—~.48 to (2) Refd. Weblin v. Bullard (1886), 17 

af ee 122; Thomas v. Quartermaine (1887), 56 L. J. 


1834. Chargeman in coal mine.]— 
By the special rules of a collicry made, under 
Coal Mines Regulation Act, 1887 (c. 58), s. 51, the 
manager of the mine was made responsible for the 
control, management & direction of the mine, & 
was to appoint such competent persons as might 
be necessary for carrying out the provisions of the 
Act & all persons employed in or about the mine 
were to obcy his directions; & the chargeman in 
each shift was to have charge of the sinking 
operations. EH. entered into a contract with the 
owners of the colliery to sink a shaft in their 
coal mine. By the contract E., who was therein 
called the contractor, was to provide such sinkers, 
etc., as might be necessary for the execution of the 
work, & was to be paid a certain sum per fathom 
sunk. H.employed & paid the sinkers, he himself 
acting as ‘‘ chargeman ’’ in charge of the sinking 
operations. One of the sinkers, while engaged 
upon the work, was killed by a block of wood 
falling upon him & his administratrix brought an 
action against the colliery owners under 
Employers’ Liability Act, 1880 (s. 96), to recover 
damages for his death :—Held: (1) I. was an 
independent contractor; (2) deccased was not a 
“workman ’’ who had entered into or worked 
under a contract with the colliery owners as 
his employers within the Employers & Workmen 
Act, 1875 (c. 90), s. 10, & therefore Employers’ 
Liability Act, 1880 (c. 42), did not apply ; (3) the 
control given by Coal Mines Regulation Act, 1887 














hag Who is a workman — Inde- 


W. W. R. 416; 40 D. L. RR. 512.— 
CAN. 
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(c. 08), & by the special rules of the mine, to the 
manager over all persons in the mine did not make 
Ii. & the sinkers employed by him ‘ workmen ”’ 
in the employment of the colliery owners within 
Employers & Workmen Act, L875 (¢. 00), s. 10,-— 
Marrow v. FLIMBY & BROUGHTON Moor Coa & 
Fire Brick Co., [1898] 2 Q. B. 588; 671.3. Q. B. 
976; 79 L. T. 397; 14°T. L. 2. 583, C. A. 

Annotations :—As to (1) Consd. Richards v. Wrexham & 


Acton Collieries, Davies v. Wrexham & Acton Collierics, 
11914] 2 K. B. 497; Hill v. Beckett, [1915] 1 K. LB. 578 


As to (2) Refd. Hill v. Beckett, (1915) 1 K. 33. 578. 8 tu 
(3) Folid. Fitzpatrick v. Iivans, [1902] 1K. 8.505. Refd. 
Richards vw. Wrexhom & Acton Collieries, 


Davies v. 

Wrexham & Acton Collicries, [1914] 2 K. Ls. 497. 

1835. Servant of.]|—The owners of a 
colliery entered into an agreement with a con- 
tractor by which the latter contracted to sink & 
wall a shaft in the colliery. One of the workmen 
employed upon the work by the contractor, & 
paid by him, was fatally injured by an explosion 
of gasinthe mine. Deceased had, like all the other 
men employed by the contractor, signed the 
‘record book’”’ kept by the collicry owners, by 
which, in consideration of being employed in the 
mine, he became bound to observe the regulations 
& conditions laid down for the safety of the mine 
& for the guidance of the persons employed therein. 
The administrator of deceased having brought an 
action against the colliery owners undcr above 
Act to recover damages for his death :—Held: 
the signature of the conditions by deceased did 
not create wu contract of service between him & 
the colliery owners ; deceased was not a ‘“S work- 
man” who had entered into or worked under a 
contract with the colliery owners as his employers 
within Hinployers & Workmen Act, 1875 (c. 96), 
s. 10, & above Act did not therefore apply.— 
FirzpaTRIck v. EVANS & Co., [1902] 1 K. B. 505 ; 
WLS K. B. 302; 86. T. t4h; 50 W. R. 290; 
18 'T. L. R. 290; 46 Sol, Jo. 264, CL. A. 

Annotations :-—Consd. Richards ». Wrexham & Acton Col- 
lieries, Davies ». Wrexham & Acton Collicrics, [1914] 
2 kK. B. 497. Refd. Smith vo Greneral Motor Cab Co., 
{1911) A. GC. 188. 

1836. ——— Superintendent also engaged in 
manual work.}]—An overlooker or supermtendent 
was engaged half his time in supervision & the 
other half in manual labour. While engaged in 
supervision he was injured by the defective 
machinery of his employer :-—/eld: he was a 
workman within above Act & entitled to recover 
damages for the injury.---LEECH v. GARTSIDE 
(1885), LT. L. BR. 391, D.C. 

1837. ——- Engaged in work of domestic or 
menial nature—Potman in  public-house.|—~—(1) 
Where the duties of a potman in a public-house, 
although manual, are substantially of a menial 
or domestic nature, he is not a workman within 
above Act. 

(2) Although the facts of the case were admitted, 
yet it was the duty of the judge to leave to the 
jury the question whether pltf. was a workman 
& not a domestic servant. —-PEARCE v. LANSDOWNE 
(1893), 62 L. J. Q. B. 441; 69 L. T. 316; 575. P. 
760, D.C. 


Annotations :-—As to 11) Apld. Re Junior Carlton Club’s 
Apoln. fe 1K. LB. 166. Refd. L. C. C. v. Porry (1915), 
79 J.P. 30 


awe 








ae eT a ner 





from the operation of Employers’ 
Liability Act, 1880.—OAKES v. MONK- 


contractor — Servant of.]— e. —— ——J—WaLL ov. New | LAND Snon Co., Lib, (1884), 11. 
SWEENEY v. DUNCAN & Co. isda, WALRrvs Co.(1902), 8 Nfld. L. R. 499. eae Sess.) 579; 21 Sc. L. I. 407.— 
19 KR. (Ct. of Sess.) 870; 29 Sc. L. R. | —NFLD. : 
777.—SCOT. ]— eld: a fire- 








b, —— Sraman.] — Employers’ 
Liability Act, 1911, does not apply 
to @ scaman.—CLOUGH vo. CANADIAN 
Pacific Ry. Cu. (B. C.), {1918} 2 


barge was not a 


d. 
man employed on board a steam canal 
“seaman "’ within 
Employers & Workmen Act, 
a, 13, & therefore he was not excluded 


e. ~-——~- Engineer of f boat, ] — 
An engineer of a steam forry boat 
runni with n the harbour is not 
within Employers’ Liability Act, s. 9.— 
FRAY v. BALMAIN STEAM FERRY Ca, 


1875 


222 


Sect, 2.—Under Employers’ Liubility Act: 
sects. 2&3, A. & B.| 


ES he 


1838. —-—- Employers & Workmen Act, 1875 
(c. 90), s. 10—-Bus conductor.|—An omnibus con- 
ductor engaged at daily wages, paid daily, is 
not a “ person to whom the Employers & Work- 
men Act, 1875 (c. 90), applies,” & therefore is not 
entitled to the benefit of Employers’ Liability 
Act, 1880 (c. 42).— MORGAN v. LONDON GENERAL 
OmxrBus Co. (1884), 13 Q. B. D. 632; 53 L. J. 
Q. B. 352; 51 L. T. 218; 48/9. 2P. 503 ; 32 W. RR. 
769, C. A. 


Annotations :— Apld. Cook vt. North Metropolitan Tram. Co. 
eae ae B.D. 683. Consd. Hunt v. G.N. Ry., [1591] 
1Q. B. 


Sub- 








601. Apld. tushbrook v. Grimaby Palace Theatre 

Co. (1908), 99 L. ‘T. 18. Consd. Zée Dairymen’s Foremen, 

Ree Tailors’ Cutters (1912), 28 J. La. BR. 587, efd. Jackson 

a Hill (1884). 13. 1s. D.G18; Lamb v, @. Ne Ry, (1891), 

65 L. 'T. 2253; Bound v, Lawrence, [1892] 1 Q. B. 226; 

Maynard vo. Peter Robinson (1903), " T. L. R. 492; 

Hoare v. Green (1907), 76 LL. J. K. 730; Smith v. 

Associated Quinibus Co., [1907] 1 K. "i. 916; Whelan 

e. Great Northern Steam Fishing Co. (1909), 100 "L. T. 913, 

Mentd. Kirkdule Burial Board v. Liverpool Corpn., [1904] 

1 Ch. $29. 

1839. ——- Driver of tramear.]—The 
driver of a tramcar is not ‘a person to whom 
Kmployers & Workmen Act, 1875 (c, 90), applies,” 
& therefore is not entitled to the benefit of 
Employers’ Liability Act, 1880 (c. 42).—Cook »v, 
NortH METROPOLITAN TRAMWAYS Co. (1887), 
18 Q. B.D. 688; 561. J. Q. B. 309 ; 57 le T. 476 ; 
517. 2P. 630; 35 W. R577; 3 'T. LR. 523, D. C. 
Annotations = Consa Hunt v. G. N. Ry., [1891] 1 Q. B. 

G01. Distd. Smith v. Associated Omnibus Co., [1907] 

1K. B.916. Apld. We Lithographic Artists, 2. ° Engravers 

(1913), 108 LL. T. $94. Refd. Bound ». Lawn nee (1891), 

611. Tf. wee ‘Rushbrook v. ‘Grimsby Palace Theatre Co. 

(aos), 99 1 $ ; bar ar v. Great Northern Steam 

Fishing Co. {i90b), 100 1. T. 913 

1840. ——— —-— Driver ‘of ‘motor bus—Duty to 
do repairs.]—The driver of & motor omnibus who 
has, when out with the omnibus, to do such 
NCCEBSATY } ‘epairs to it as he is able to do, is @ person 

‘otherwise engaged in manual labour” within 
Kmployers & Workmen Act, 1875 (c. 90), s. 16, 
& is, therefore, entitled to the benefit of Hm- 
ployers’ Liability Act. 1880 (c. 42).—SMITH 0, 





ASSOCIATED OMNIBUS Co., [1907] 1 K. B. 916; 
761.5. K.B. 574; 06 L. TT. 675; 715, 2. 239; 


23 T. L. RR. 381, D.C, 
Annotations :-—Refd. Hoare v. 
Rushbrook v. Grimsby Palace ‘Theatre Co, 


L. IT. 18. 

1841. -—-— ——— Driver of wharfinger’s cart— 
Duty to load & unload.|---YArMouTu », FRANCE, 
No. 1884, post. 

1842. ——- —--— Foreman engineer. ]|—-])ENNis 
” FORBES (1806), dL Sol. Jo. 144, D.C. 

1843. ——— -—— Sempstress—-~With other in- 
cidental duties.,—A sempstress who works at a 
sewing Inachine, & heats irons on a stove & irons 
materials, is a person * engaged in manual labour ”’ 
within the definition of “ workman ” in Employers 
& Workinen Act, 1875 (ec. 90), 8. 10, & therefore 
entitled to the benefit of Kimployers’ Liability 
Act, 1880 (c. 42).—-MAYNARD v0. PETER ROBINSON, 
Lp. (1903), 50 1. T. 1365 19 T. 1. 1. 492 ; 67 
J.P. Jo. 244, D.C. 


Gireen, [1907] 2 K. B. : 
1908), ag 





1844. 
Scene shifting principal employment.|—A person 
was employed at a theatre as stage manager but 
his principal duty was to shift the furniture & 


———— 





_—— 





(1886), 7 N.S. W.L. R. 146; 2N.S 3. W. 
W. N. 23, 100.--AUS. 





t. KING 1306), AY N.S. W. L. BR. 138; 
12 N.S. N. 90.—AUS. ca R. 237; 


MASTER AND SERVANT. 


scenes & to do rough stage carpentry :—Held: a 
‘person engaged in manual labour” & conse- 
quently a ‘‘ workman” within above Act.— 
RUSHBROOK v. GRIMSBY PALACE THEATRE & 
Burret, Lrp. (1909), 100 L. T. 253; 25 T. L. R. 
258, C. A. 

———.]—-Sce, also, Part VI., Sect. 8, sub- 
sect. 2, B. (b), ante. 

1845. ———- Seaman—Bargeman employed in 
loading & unloading—Employers & Workmen Act, 
1875 (c. 90), sect. 10.]—-The term “seaman” in 
Kmployers & Workmen Act, 1875 (c. 90), s. 18, 
means “‘ seaman” as defined by M.S. Act, 1854 
(c. 104), 8. 2. 

bitf. was one of the crew of two hands employed 
on board. a sailing barge to navigate her in the 
estuary & upper tidal waters of the Thames. Pitf. 
acting under the orders of the other hand, assisted 
in navigating the barge, though his main duty was 
to assist in loading & unloading her :—Held: pilté. 
was a ‘‘seaman’”’ & was consequently excluded 
from the operation of Employers’ Liability Act, 
1880 (c. 42).—-CORBETT v. PEARCE, [1904] 2 K. B, 
422; 73 L. J. K. B. 885; 90 7.. T. 781; 68 J. P. 
3873 20 T. 1. Wt. 473, D.C. 
Ann :—Overd. Chislett v. 


1846. ——— Whether employee a seafaring 
man & working in that vocation—Merchant 
Shipping Acts.]—'lhe definition of ‘‘ seaman” in 
Merchant Shipping Acts, 1854 & 1894, ought not 
to be imported into Employers’ Liability Act, 
1880 (c. 42), which excludes seamen from its 
operation, 

Resp. was injured while employed on board 
a steamship in helping to unmoor & warp her from 
one berth to another across a large dock in Liver- 
pool. She was taken across by. means of a tug 
& a rope & was at no moment entirely free from a 
quay, & did not use her steam or any motive 
power of hcrown. Resp. was not one of the ship’s 
crew & had not been to sea for several years :— 
Held: resp. was not a ‘seaman’? & was not 
excluded from Employers’ Liability Act, 1880 
(c. 42).—MAcBETH & Co, v. CHISLETY?, [1910] A. C. 
2203 791..J3.K.B.3763 1021. 1.82; 26T.T. RR. 
268, Il. li; affg. S. C. sub nom. CHISLETT v. 
Macseru & Co., [1909] 2 K. B. SIL, CG. A. 

1847. Position of workman under the Act.|— 
"THOMAS 0, QUARTERMAINE, No, 1976, post. 





Macbeth, [1909] 2 K. B. 





SUB-SECT. 3.—DEFECT IN CONDITION OF WAYS, 
WORKS, MACHINERY OR PLANT. 
A, Defect Must Arise from Negligence of E’mployer 
or His Servants. 

Sec, generally, Employers’ Liability Act, 1880 
(c. 42), 8. 1. 

1848. General rule.]|— WALSH v. WIITELEY, No. 
1904, post. 

1849. -]}—PAGE v. BowDLER, No. 1863, post. 

1850. Negligence of employer—Or some person 
in his service—Employment of competent inde+ 
pendent contractor.J—A ‘“ boat staging ’’ or sus- 
pended platform, put up for plitfs. by deft. under a 
contract between them, to cnable plitfs. to paint 
a house, fell, through being insecurely fastened by 








VALLEY LINK LUMBER CO., ee i 
W 23 B. GC. R. 141. 


f. Stevedore’s labourer.jJ—- A g. Miner.) — Hout 
iawinge a aap at the © Maer atic a eS, KTON COAL CO, erat 191 ~ v8 W. k. ——- Onus of proof.)— HANRa- 
injured whilst. so employed on board Ava: 100; 14 N. 8. “~ | HAN & Pim & MALCOLMSON (trading as 
tho ship, ix a workman within Em- LIVERICK 8.8. Co.) (1887), 18 L. BR. 
ployers’ Liability Act, 8. 9.— HALLEN h. ——- Sewyer.J—Lyons v Nicoxta | Ir. 135.—IR- 
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deft. & hurt a painter in the employment of pltfs. 

He brought an action undcr above Act against 

pltfs. for injuries sustained in consequence of the 

defective state of the boat staging. Pltfs. settled 
the action by paying to the painter £125, & then 
sucd deft. for breach of his contract :—Held: 
deft. was liable under the contract ; but inasmuch 
as pltfs. had employed a competent contractor 
to put up the boat staging, & there was, on the 
facts, no evidence of negligence by pltis. they were 
not liable to their servant for the injury he had 
sustained, & therefore the money which they had 
paid to settle his action was not recoverable as 
damages from deft. for his breach of contract.— 

KIDDLE v. LOVETT (1885), 16 Q. B. D. 605; 34 

W. RK. 518. ‘ 

Annotations :—Consd. Mowbray v. Merryweather, [1895] 
1 Q. B. 857. Refd. Mowbray v. Merryweather, [1895] 
2Q. B. 640; Biddle v. Hart, 1907] 1 K. 8. 649; Phillips 
v. Britannia Hygienic Laundry Co., (1923) 1 K. B. 539. 
1851. J—The action is not 

against the contractor but against pltfs.’ employers, 

& the only question is whcther there is any evi- 

dence of negligence to affect them, & I am clearly 

of opinion that there is none. It would be a great 
hardship if employers were to be held liable in 
such a case as the present, in which their foreman 
desired a competent person to remove the danger, 

& in which that person had, either from neglect 

or want of skill, or from an error of judgment, 

allowed a disaster to take place (LORD COLERIDGE, 

C.J.).—MOoRE v. GIMSON (188), 58 L. J. Q. B. 

169; sub nom. MooRkK v. GIMSON, NECOMBE v. 

SAME, TETSALL v. SAME, 5 T. L. R. 177, D.C. 
1852. —— ——.]— ROBERTS v. ‘TOTTEN- 

TTAM LAGER BEER BREWERY & Ice Factory, LTD. 

(1889), 6 T. L. RR. 4. 

1853. Evidence of negligence essential.|—Sur- 
TON Vv. STEAD (1887), 3 ‘T. L. R. 499, D. ©. 

1854. ——.]|—WaAtLsu ». WHITELEY, No. 1904, 
post, 

1855. -——.]-—Kay v. Briacs (1889), 5 'T. L. R. 
233, 1. C. 

1856. J—Under above Act pltf. has to 
make out that there was a defect in the plant, etc., 
not supplied through the negligence of his 
employers or some person whose duty it was to 
supply it, but here, even assuming the first point 
in favour of plitf. «1 defect in the plant, etc., there 
is no evidence of any negligence cither in the 
employers or any one in their service (Ifub- 
DLESTON, B.).-—PooLty v. Ticks (1889), 5 T. L. ht. 
353, D.C. 

1857. -]—PERRY v. Brass & Son (1889), 5 
T. L. R. 2538, D.C. 

1858. -.J}—The question in all these cases 
is whether the accident was caused by the negli- 
gence of defts. (HAWKINS, J.).—M‘SHANE v. 
BAXTER (1890), 7 ‘T. L. BR. 58, D.C. 
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18531. Mvidence of negligence essential. } 
—A count framed under Employers’ 
Liability Act, 1886, 8. 1 (1), is bad 
unless it contains an allegation of 
negligence either in the employer or 
some one entrusted by him with sceing 
that the works, ‘etc., are in proper 
condition.—Davirs v. DYER (1890), 
11 N.S. W. L. RB. (L.) 4313 7 N.S. W. 
W. N. 49.—AUS. 

1858 ii. .J— Pitf. in an action 
under Employers’ Liability Act, for 
dlainmages caused by a defect in his 
employers’ ‘‘ works & ways” cannot 
succeed if on the facts proved the jury 
can only conjecture how the injury 
occurred.—STAMER v. HAIL MINES 
(1899), 6 B. C. R. 579.—CAN. 

1853 iii. ——.+—CAMPBELL v. DON- 
ALDSON (1911), 40 N. B. KR. 525.—CAN. 





1858 v. 


2 1 4.—-CAN. 
1853 vii. 








51.—NFLD 


1853 iv. ——.]—McGowan v. WAR- 
NER (1913), 41 N. B. R. 524; 14 KL BL. it. 
47: 15 D. L. R. 134.—CAN. 

.J—I_.& BLANC». MOONEY 
& Sons, Harry v. Moonny & Sons 
(1914), 14 Kk. LL. Rk. 379.—CAN. 

1853 vi. —----.}—KoskI1 v. CANADIAN 
NORTHERN Ky. Co. (1916), 34 W. L. It. | of 
1463; 10 W. W. Ut. 272; 26 Man. L. . 


.}— O'NEILL 0. 
NEWFOUNDLAND Co. (1904),9 Nfld. L. li. 


1853 viii. ——.}—1n an action for 
damages raised by the workman under | 
Employers’ Liability Act. 1880, 8. 1 
aqatnee his employer, the ct., after au 
proof, being of opinion that no fault 
on the employer's part or that of the 
foreman was establ 
defender.— WILSON v. LOVE (1897), 25 


1859. Evidence as_ to negligence — Hired 
machinery used without inquiry or inspection.|— 
BIDDLE v. HART, No. 1888, post. 

1860. Long immunity from accident.|-— 
That this particular brake frequently emits sparks 
is well known, as well as that other brakes of 
the same kind do so. There is no danger in the 
emission of sparks unless they fall upon something 
inflammable. The fact that this particular brattice 
cloth was inflammable was well known. It was 
also well known that this brattice cloth was in 
proximity to the engine. What was unknown 
is said to be that there was any danger. Long 
immunity from accident does not prove absence 
of carelessness. It only proves long continued 
habitual negligence. It is gross negligence not 
to know the existence of this danger & the case 
falls within above Act (LINDLEy, l.J.).—TUOMAS 
v. GREAT WESTERN COLLIERY Co. (1894), 10 
T. L. HR. 244, C. A. 

Annotation : —Mentd. Potter v. Great Westorn Colliery Co. 

(1894), 10 T. L. Re 380. 

1861. ——— New machine ordered—Accident 
happening before old one replaced.}—TPALry v. 
GARNETT, No. 1911, post. 

1862. Duty of employer—To discover defect—& 
to remedy it.|—BAxTER v. WYMAN & Sons (1888), 
4T. L. R. 255, D.C. 

1863. -|—Under above Act to 
establish a cause of action it is necessary that pltf. 
should make out three points, that the relation of 
employer & employed existed between him & 
deft., that he suffered personal injury by reason 
of a defect in the condition of the plant connected 
with deft.’s business, that the defect had not been 
discovered & remedied owing to the negligence of 
the employer (CHARLES, J.).- -PAGE », BOWDLER 
(1894), 10 T. L. R. 4238, D.C. 

1864. ——— To warn young servant of danger— 
& instruct in proper use of dangerous machine.]— 
GREENWOOD v. GREENWOOD, No. 1901, post. 














B. Ways. 

See Employers’ Liability Act, 1880 (c. 42), ss. 1 
(1), 2 (1). 

1865. ‘‘ Way ’’—Definition of.|—WILLETTS vt. 
Warr & Co., No. 1867, post. 

1866. Temporary hole covered by planks.|— 
BROMLEY v. CAVENDISH SPINNING Co., Urb. 
(1886), 2 T. L. R. 881, C. A. 

1867. —-— Undefined route across workshop.]— 
The expression ‘‘ way ”’ in above Act is the course 
which a workman would, in ordinary circum- 
stances, take in order to go from one part of a shop, 
where a part of the business is done, to another 
part where business is done, when the business of 
the employer requires him todo so. 

By above Act a right of compensation is given 


a ee 2 











ht. (Ct. of Sess.) 280; 35 Se. L. R. 223 5 
5 s. L. T. 217.—SCOT. 
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1866 i. ‘‘ Way’ — Temporary hole 
covered by planks.}—-Held: the open 
j sts of » floor of & house in course 
construction, across which wa 
labourer had to pasr in carrying out 
an order by his foreman, did not 
constitute a “way ” in the sense of 
Kmployers’ Liability Act, 1880 (c. 42), 
x. 1 (1).—M‘Gowan v. Smiry, [1907] 
S.C. 548.—SCOT. 

: Plank used as gangvay.] 
--POWER v. DALGETY & Co., LTD., 
{1920} V. L. R. 592.—AUS, 

m -~—-— Manhole in coal mine.) — 
FERRIS t. COWDENBEATH COAL Co, 
gree): 24 HR. (Ct. of Sess.) 615; 34 

e L. R. 492 : 4 S. L. ry 335.—-SCOT. 
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ished, assoilzied 


224 


Sect. 2.—Undcr Employers’ Liability Act: Sub- 


sect. 3, B., C. & D. (a) & (b).] 


to a workman for personal injury caused to him 
by reason of any defect in the condition of the 
ways connected with or used in the business of 
Pitf. was employed as a stcam 
hammerman in the service of defts., a firm of 
engineers, upon whose premises was a large 
covered workshop about 150 feet long & 50 
feet wide, over the floor of which were scatt2red 
certain machinery & other appliances used in 
Near the centre of the workshop 


the employer. 


their busincss. 
was a well with a cover which had not been used 
for about seven years. 
end of the workshop, whilst walking across it to 
make some inquiry of a workman at the other end 
with regard to the steam power, fell into the well, 
which had been uncovered by defts.’ foreman for 
the purpose of emptying water from an iron 
cylinder into it. There was no defined way where 
plitf. crossed, but he went the most direct line 
across the workshop. Defts.’ workmen also used 
to pass up & down the workshop. No warning 
was given by the foreman that the well had been 
uncovered. In an action under above Act to 
recover damages for the injury sustained :—Held: 
the place where the accident happened was a 
“way ”’ within sect. 1 of the Act; the accident 
was not caused by “ any defect in the condition 
of the way ” within sect. 1 (1), but was caused by 
the negligence of defts.’ foreman in the user of the 
way within sect. 1 (2).—WILLETTs v. Watr & Co., 
[1892|)2 Q. B. 92; 611. J. Q. B. 540; 66 L. 'T. 
$18; 56J.9P.772; 40W. KR. 497; 8 T. 1. R. 533 ; 
36 Sol. Jo. 502, C. A. 

Annotations :—Consd. Tate v. Latham, [1897] 1 Q. B. 502; 

Nimmo v. Connell, [1924] A. C. 595. 

1868. ‘* Defect ’’—Definition of.|—McGirrin v. 
PALMER'S SHIPBUILDING & IRON Co., Lrp., No. 
1869, post. 

1869. Temporary obstruction—-Fall of sub- 
stance upon the ‘‘ way.’’|-—A workman was em- 
ployed in defts.’ ironworks, & part of his duty was 
to take iron in balls, by means of a two wheeled 
car, along a roadway of iron plates. While he was 
so engaged the car struck against a piece of a sub- 
stance used for lining the furnaces, which had 
been negligently placed projecting into the road- 
way, & a ball fell on him, causing personal injuries 
from. which he died. In an action against the 
employers: -ddeld: the obstruction caused by the 
substance projecting Into the roadway was not a 
defect. in the condition of the way within above 
Act & defts. were not liable-—McGIFrFriIn 1. 
PALMER’S SHIPBUILDING & JnoON Co., Lip. (1882), 
10Q.B.D.5; 621. 7. Q. B. 25; 471. T, 846; 
47 J.P. 70; 3LW. 2118, D.C. 


Annotations :—-Distd. Giles vr. Thames Ironworks Ship- 
building Co. (1985), 1 T. I. RR. 469. Folld. Pegram ¢. 
Dixon (1886), 55 L. J. Q. B. 447. Apld. Willetts v. Watt, 
[1R92] 2Q. B. 92. Dbtd. Nimmo v, Connell, [1924] A. C. 
59d. 


1870. -—-— Plank thrown down by work- 
man.}|—During the building of a house the workmen 
obtained access to the upper part by ladders 
placed in a well intended for a staircase. There 
was another well through the house intended 
for a lift, down which rubbish had been thrown 
during the building. Upon the staircase being 
completed it was closed to the workmen ag 
& means of access, & the ladders were trans- 
ferred to the lift well. No precautions had been 
taken to prevent workmen from throwing rub- 
bish down the lift well after the ladders had 
been so transferred. Pitf. was ascending one 
of the ladders when a boy threw a plank down 








Pitf. who worked at one 
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from the third floor, which struck pltf. & broke his 
collar-bone :—Held: this was not a ‘‘ defect in 
the condition of the way ”’ within above Act; & 
the fact of no notice or warning being given to 
stop the practice of throwing materials down the 
lift hole did not have the effect of bringing the 
case within sect. 1 (1).—PEGRAM v. Dixon (1886), 
65 L. J. Q. B. 447; 5175. P.198; 2T. L. R. 801, 
D.C, 

1871. ——— Temporary removal of protection— 
Removal of well cover.|—WILLETTS v. Watt & 
Co., No. 1867, ante. 

1872. -——- Improper construction of temporary 
work—Staging insecurely laid.]|—GILEs v. ‘THAMES 
IRONWORKS SHIPBUILDING Co. (1885), 1 T. L. RK. 
489, D.C. 

1873. ——— Covering of hole.]-—Brom- 
LEY v. CAVENDISH SPINNING Co., Lrp. (1886), 2 
1. L. R. $81, C. A. 

1874. ——— Improper protection—Unprotected 
aperture to staircase.}—W 0D v. DorRaLL & Co. 
(1886), 2'T. I. R. 550, D. C. 
apeolenioa om Thomas v. Quartermaine (1886), 2 





1875. ——- ——— Roof of mine.!—Woops v. 
CARRON IRON Co. (1802), 8 I. 1. RR. 376, C. A, 

1876. —— Presence of explosive gas in mine.|— 
The accumulation of infainmable gas in a section 
of a mine which is being worked & traversed by 
workmen, in such quantities as to become explosive 
if a light is applied to it, is a defect in the condition 
of the ways & works connected with or used in 
the business of the mine owner within above Act.— 
Nimmo (JAMES) & Co., LTD. v. CONNELL, [1924] 
A. 0. 595; 93 L. J. P. C. 147; 181 L. T. 973; 40 
T. L. RR. 522, Hf. L. 

1877. Provision of safe way—Choice of dangerous 
a v. LANG (1889), 5 T. L. KR. 639, 
oe OF 


C. Works. 

See Employers’ Liability Act, 1880 (c. 42), ss. 1 
(1), 2 (1). 

1878. Not confined to factories, workshops or 
permanent premises.|—LBRANNIGAN v. ROBINSON, 
No. 1880, post. 

1879. Construction of new buildings—Uncom- 
pleted buildings—Whether works of builder.j|— 
1 cannot see how the carcase of a house could be 
said to be the builder’s plant (MANisTy, J.).— 
CONWAY v. CLEMENCE (1885), 2 T.. L. R. 80, D.C. 

1880. ——.|—Deft., a builder, was 
engaged in pulling down an old house. After 
removal of the root & pulling down of part of the 
walls, a workinan received injuries owing to the 
fall of a wall which had not been properly shored 
up :—Held: the dangerous condition of the wall 
was ‘‘ a defect in the condition of the works con- 
nected with or used in the business of deft., for 
which deft. was liable under above Act. 

The term ‘‘ works ”’ is not confined to factories, 
workshops or permanent premises of an employer. 

Deft. was a builder, whose business it was to 
pull down walls as well as build them up. The* 
wall he deals with must be just as much works 
connected with his business in the one case as in 
the other (LAWRANCE, J.).— BRANNIGAN v. ROBIN- 
SON, [1892]1Q. B. 344; 61 L. J. Q. B. 202; 66 
L. T. 647; 56 J. P. 3828; 8 T. L. R. 244, D.C. 

1881. ——— Whether works of employer.]/— 
In above Act, s. 1, defining the liability of em- 
ployers for personal injury caused to their work- 
men ‘‘ by reason of any defect in the condition of 
the ways, works, machinery, or plant connected 
with or used in the business of the employer ”’ 
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the expression ‘‘ works’? must be taken to mean 
works already completed & not works in course 
of construction which are, on completion, to be 
connected with or used in the business of the 
employer.—Howe v. incr (1886), 17 Q. B. D. 
187; 5135. P.276; 84 W. RB. 593, D. C. 

sa ane reat {7 Gonsd. Brannigan v. Robinson, [1892] 1 


- B. 344. Refd. Thompson v. City Glass Bottle Co., 
{1901] 2 K. 3.483; Biddle v. Hart, [1907] 1 K. B. 649. 


1882. Demolition of old house—Works of 
bullder.|—-BRANNIGAN v. ROBINSON. No. 1880, ante. 


1883. What amounts to defect—Brake emitting 
GREAT 


sparks — Danger of fire.J—TuOMAS vv. 
WESTERN COLLIERY Co., No. 1860, ante. 
D. Machinery or Plunt. 
(a) What is * Plant.” 
House carcase.|—.See No 1879, ante. 


1884. Apparatus used for carrying on business— 
All goods & chattels—Except stock-in-trade.]— 
in an action to recover compensation under 
above Act, it appeared that pltf. was in the 
employment of deft., who was a wharfinger, & 
for the purposes of his business the owner of carts 
It was the duty of plt{f. to drive 


& horses. 
the carts & to load & unluad the goods which 
were carried in them. 
one of a vicious nature & unfit to be driven even 
by a careful driver. PItf. objected to drive 
this horse, & told the foreman of the stable that it 
was unfit to be driven, to which the foreman 


replied that pltf. must go on driving it, & that if 
any accident happened his employer would be 
Pitf. continued to drive the horse, 
& while sitting on his proper place in the cart was 
kicked by the animal, & his leg was broken :-— 


responsible, 


fleld: (1) pitf., was a ‘“‘ workman” within the 
definition in sect. 8 of above Act; (2) the horse 
Which injured plItf. was ‘‘ plant”? used in the 
business of deft. & the vice in the horse was a 
“defect” in the condition of such plant. within 
sect. 1 of above Act. 


There is no definition of plant in the Act; but 
in the ordinary scnse it includes whatever apparatus 
is used by a business man fur carrying on his 
.. but all 
goods & chattels, fixed or movable, live or dead, 
Which he keeps for permanent employment in 


business, not his  stock-in-trade . 


his business (LINDLEY, L.J.). 

(3) Upon the facts a jury might find deft. to 
be liable, for there was evidence of negligence on 
the part of his foreman, & the circumstances did 
not conclusively show that the risk was volun- 
tarily incurred by pltf.—Yarmoutu v. France 
(1887), 19 Q. B. D. 647; 57 1. J. Q. B. 73 86 
W.R. 281; 4T.L. R11, D.C. 3 on dppeal (1888), 
J T. IL. Kh, 501, CU, A, 

-Lnnolations ;—.18 to (1) Expld. Hunt v. G. N. Ry., (1891) 
1 Y. B. 601. Refd. Bound v. Lawrence (1891), bu L. J. 
M. UC. 137; Corbett v. Poarce, [1904] 2 K. B. 422; 

v. Associatcd Omnibus Co. (1907), 96 lu. T. 675. 

(2) Expld. Ae Squicr, Creasy (1897), 41 Sol. Jo. 243. 

Consd. London & Eastern Counties Loan & Discuunt Co. 

v. Creasey, [1897] 1 Q. LB. 768; Themyson v. City Glass 

Bottle Co., [1901] 2 K. B. 483. Refd. National Pro- 

vincial & Union Hank of England tv. Charnicy, [1924] 

1 K, LB. 431. ds to (3) Consd. Osborne v. L. & N. W. 

Ky. (1888), 21 Q. B. D. 220; 

(1888), 20 QY. B. DD. 359; 

T. L. R. 324. Expld. Amos v. Duffy (1890), 6 'T. 

339. Consd. Sinith v. Baker, [1891] A. C. 325. 

Walsh v. Whiteloy (1888), 21 Q. B. LD. 371; 

vw G. W. Ry. (1889), 14 App. Cas. 179; Kaker v. James, 

ee : K. B. 674; Letang v. Ottawa Electric Ry., [1926] 
- © 725. 


Siuith 
als to 


Thrussel] ¢. Handyside 
Sanders v. Barker ane 
Refd. 
Membery 
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D. (a). Sess.) 178.-—-SCOT. 


1885 i. Horse.] — A horse used by 
i carting contractor in his business is 
* plant’ in the sense of Employers 


J.—VOL. XXXIV. 








Among the horses was 


Liability Act, 1880 (c. 42), 5. 1— 
FRASER v. Houp (1887), 15 R. (Ct. of 


BURGU SrrekeeT TRAMWAYS Co., LTD. 
(1887), ld Lt. (Ct. of Sess.) 6213 
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i Horse.}—YARMouTU v. FRANCE, No. 1881, 
ante. 

1886. Machine out of use.]—A machine, though 
out of use, may be ‘' plant connected with the 
earece of the employer” within above Act, 
Ss. ys 

A machine used by defts. for making glass stop- 
pers was in a defective & dangerous condition. 
The foreman gave orders that it should not be 
used again, & if was being removed with his sanc- 
tion by pitf. & others to a corner of deft.’s works, 
when part of it became detached & fell, & injured 
pltf. :-—Held: (1) there was evidence that the 
machine was *‘ plant connected with the business ”’ 
of defts. within above Act, s. 1 (1); (2) there was 
evidence that pltf. had been injured by the negli- 
gence of the foreman, being ‘a person in the 
service of the defts. to whose orders the workman 
was bound to confurm ”’ within above Acts, 8. 1 (3). 
—THOMPSON v. CITY GLAss Horry Co., [1902] 
1K. B. 233; TLL. J. K. 2B. 1153 85 L. T. 66L ; 
18 'I’. L. BR. 69, CLA. 


(0) Ownership of Plant, 

See WMmployers’ Liability Act, 1480 (c. 
ss. 1 (1), 2 (1). 

1887. Need not be in employer—Ship’s machinery 
or plant—Plant of stevedore.|—Bacon v. DAWES 
& Co, (1887), 3 T. LR. 557, D.C. 

1888. Inquiry & inspection.|— 
A stevedore’s workman while engaged in unloading 
a ship was injured by the fall of a bale of cargo. 
Part of the tackle used fur the unloading was 
supplied by the ship, & the accident was caused 
by w defect in this part of the tackle. The work- 
man having brought an action in the county ct. 
against the stevedore for compensation under 
above Act, the judge withdrew the case from the 
jury on the ground that the stevedore was not 
responsible for a defect in the ship’s tackle, & his 
decision was allirmed by the Div. Ct. :---/Jeld: 
the stevedore owed a duty to the workinan to take 
reasonable care in seeing that this tackle was in 
proper condition, & the action must be sent back 
for a new trial. Lf the employer uses hired plant 
without inquiry or inspection there is prond facie 
evidence to gv to the jury of negligence.-—BippDLE 
v. Hart, [1907] 1 A.B. 6193 76 L. J. bs. BL 418; 
97 1. T. 663 25 T. LL. RR. 26253 ot Sol. Jo. 229 ; 
10 Asp. M. lL. C. 469, CLA. 
elation : Apld. Monaghan «. Ithodes, (1920) £ AK. 2, 

i. 


42), 











1889. ———- ——— Plant of coal contractor—Im- 
proper ventilation of hold.|-—Defts. were coal con- 
tractors & contracted to supply coal to the L. B. 
& S.C. Ry. co. They shipped coal at Cardiff in 
vessels belonging to a Navigation cu. to be carried 
to Newhaven. Defts. had to unload the coal there, 
& engaged agents to employ a gang to carry out 
the work. One of their agents, W., had a gang 
unloading the Bluebell, amongst whom was plté. 
© Owing to the hold of the Bluebell not 
being properly ventilated there was an accumula- 
tion of gas, & when the hatch was removed a 
violent explosion took place, & pitf. was injured :— 
Held: the injury was caused by the defective 
‘plant ” of defts.--CARTER v. CLARKE (1808), 78 
LT. 76; 14 T. L. R. 172, D.C. 

1890. Employer must authorise its use.]|— 





A bricklayer ordered to do certain work used for 


enema 


me. L. Kt. 435.—SCOT. 
PART XIII. SECT. 2, SUB-SECT. 3.— 
D. (b). 


1890 i. Need nol be in employer— 
Employer must authorise its use.j— 
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Sect. 2.—Under Employers’ Liability Act: Sub-sect. 
3, D. (b) & (c) 2., U4., iit. iv. & v.] 


this purpose a defective ladder, which the fore- 
man & another workman, had both previously 
used, but which neither the foreman nor anybody 
else with authority from deft. had borrowed so as 
to make it part of the employer’s plant. The 
bricklayer having sustained injurics in consequence 
of the defective condition of such ladder brought an 
action in the county ct. under Employers’ Liability 
Act, 1880 (c. 42), & recovered damages :—Held: 

Itf. was not entitled to succeed in the action, 
nasmuch as the ladder had not been borrowed of 
the owner in such a way as to make it a part of 
the plant of the employer.—JoNnEs v. BURFORD 
(1884), 1 T. L. RR. 1387, D.C. 


(ec) Defects. 
i. In General, 
1891. Defect in original construction.] 
v. WuireLiy, No. 1904, post. 
1892. Defect in subsequent condition.] —WALsH 
vu. Wiitutty, No. 1904, post. 





WALSIT 


ii. Recurring Defects. 
1893. Crane.}—BAcon v. DAWES & Co. (1887), 
31. RR. 557, D.C. 
1894. Slipping band on shafting.)|—Baxrer v. 
WYMAN & Sons (1888), 4 'T. L. RR. 255, D.C, 
1895. Shuttle of loom.J—Smrtu vv. HARRison & 
Co, (1889), 5 T. LL. 1, 406, D.C, 


iti. Absence of Safeguard, 

1896. General rule.j}-—STaNTON v. Scrurron & 
Sons, No. 1905, post. 

1897. Absence of rails on barge.] — GiuILt. v. 
THORNYcROFY (1894), LOM. R. 316) D.C. 

1898. Unfenced machinery.|--VH!. brought. an 
action to recover damages for the loss sustained 
by herself & her children in the death of her 
husband, who had been killed while in the service 
of the defts. He had been employed by them 
for cight years as a millwright’s labourer, & had 
met with his death by falling into the pit) where 
the machinery was sunk. Lis superior officer, 
N., had ordered him constantly to oil the machinery 
in the pit, to which there had been no railing. 
Pitf. having had judgment in the county ct., 
defts. had obtained a rile nisi to set aside the 
judgment, on the ground that there was no evidence 
of negligence in them or N., & that deceased 
had voluntarily undertaken work of a dangerous 
character :—Held: there had been evidence of 
negligence by defts., & although the county ct. 
judge had failed to ask the jury if the pit for the 
machinery was a ‘ wheel-race’’? under Factories 
Act, 1878 (c. 16), s. 52, the rule nisi to set aside 
the judgment must. be discharged.—CnArMAN vv, 
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Nirro-PuosruarEe Co. (1885), 1 T. L. R. 493, 


a oF ; 

1899, ——— Unguarded cogs.]—A leather pressing 
machine, in every way perfect & in no way 
defective, for the simple purpose of pressing 
leather, had at its side a wheel & cogs unguarded. 
The unguarded condition of this wheel & the 
possible danger likely to arisc from it were within 
the knowledge of the employers. A boy who fed 
the machine with lcather by some means entangled 
his hand in this wheel & received injuries :—Held : 
taking sects. 1 (1) & 2 (1) of above Act together, 
the danger caused by this whecl was a defect in 
the condition of the machine within the first of 
these sub-sects. since, the danger being within 
the knowledge of the employers, they were negligent 
in allowing the wheel to remain unguarded.— 
MorGAN v. Hurcoins (1890), 59 I. J. Q. B. 197; 
38 W. RR. 412; 67. L. R. 219, D.C. 

1900. Guard temporarily removed.}—-1 tf. 
was employed at deft.’s saw mills to assist onc of 
their sawyers who was engaged at a circular saw. 
Deft. had provided the saw with a sufficient guard 
or fence under the bench for the prevention of 
accidents. The guard was wovable for the 
purpose of removing the sawdust which collected 
underthe bench. The sawyer for his own purposes 
improperly removed the guard, & whilst the guard 
was olf pltf. fell against the saw & was injured :— 
Held: the absence of the guard was a defect in 
the condition of the machinery within above 
Act, 8. 1(1).—TATE v. LATHAM & Son, [1897] 1 
Q. B. 502; 66L. J. Q. B. 349; 76L. T. 336; 45 
W.R. 4003 13 'T. L. 1. 251, C. A, 

.{nnotation :-—Consd. Nimmo v. Connell, [1924] A. C. 505. 

1901. Machine not requiring guard if 
properly used.|— Vitf. who was twenty years of 
age & was inthe employment of deft., a farmer, was 
engaged in working a straw pressing machine, 
when he received an injury. In an action to 
recovcr damages under above Act, upon the ground 
that there was a defect in the condition of the 
machine, in that it was not properly fenced, the 
county ct. judge found that there was a defect 
in the machine in that, although perfectly made 
& not requiring a guard, if was a dangerous 
machine, & that being so it} was the duty of deft. 
to instruct those who used it as to its dangers, 
there being no forciman to do so, & that he had 
failed in that duty :—J/eld : this did not constitute 
a defect in the condition of the machine within 
above Act & deft. was entitled to judgment.-— 
GREENWOOD v. GREENWOOD (1907), 97 L. T. 771; 
24 7T. L. R. 21, D.C, 


-lnnotation :-—Mentd. Harrison v. Wythemoor Collicry Co., 
[1922] 2 K. B. G74. 








iv. Unfit for Use Authorised by Employer. 
1902. Unsuited for purpose used—-Calculated to 
cause injury—Not defective in construction.]— 


Loma 





WATSON », MiLuisn & M“Pagaarr 
(1898), 25 R. (Ct. of Sess.) 1028.— SCOT. 


n. Plant owned by — indenendent 
contractor. }— ROBINSON ot. Watson, 
Lip, (1892), 20 R. (Ct. of Sess.) 144; 
30 Se. L. RR. 144.-—SCOT. 


PART XIll. SECT. 2, SUB-SECT. 3,— 
D. (c) i. 


0. Defect must be proximate cause 
of injury.I—BRAN +. Harcer & Co, 
(1802), 18 V. 1. RR. 388.—AUS 

p. Defect due fo failure of servant 
fo make statutory tuspection.}—Held + 
& dangerous acciinulation of pas in the 
workings of a mine, which was not 
detected owing to the failure of the 
fireman in charge to make the sta- 


tutory inspection, was a defect in the 


condition of the ways & works within 
Employers’ Liability Act, 1880, 8. 1 (1). 
—CONNELL vv. NImMMO (JAMES) & Co., 
Ltp., [1923] S. C. 737.—SCOT. 


PART XIII. SECT. 2, SUB-SECT. 3.— 
D. (c) iii. 


1888 i. Unfenced machinery. }-—-Davis 
t LANGDON (1911), 11 S. RB. N.S. W. 
149.— AUS. 

1898 ii. .]— Gopwin we. NEw- 
COMBE (1901), 21 °C. L. T. 228; 
O. TL. NR. 525.—CAN, 

1898 fii. —~.] — Snow 7. Crow's 
Next Pass Coan Co. (1907), 6 W. Le R. 
$945 13 B. G. . 145.—CAN, 


1898 jv, ——.]—ZwickxR v. McKay 





(1913), 47 N.S.R. 1443 1310. R01; 
11D. L. RR. 616.—CAN, 

1901 i. ~—- Machine nat requiring 
guard if properly used.}—MILLIUAR v. 
Muir & Co. (1891), 19 RR. (Ct. 02 Sess.) 
18; 29 Se. L. R. 36.—SCOT, 


q. Absence of platform in anine.}~ 
In an action under Employers’ Lia- 
bility Act, the jury found that defts. 
were guilty of negligence in not. having 
& platform so fixed as to prevent drills 
Which were thrown down from bound- 
ing into the tunnel in a mine.— 
PENDER 0. WAR EAGLE CONSOLIDATED 
MINING & DkvVeLopment Co., Lip. 
(1899), 7 B.C. KR. 162.—CAN, 

r. Unfeneed tank.) — JAMIESON 9, 
ReUsseLt & Cu. (1892), 29 Se. L. BR 
790.—SCOT. 


Part XITI.—Lianitiry oF Master In Case oF ACCIDENT on Deatu. 227 


Above Act which gives a workman a right of action 

against his employer for personal injury by reason 

of any defect in the condition of the machinery 
used in the business of the employer, applies to 

a case where the machine, though not defective 

in its construction, was, under the circumstances 

in which it was used, calculated to cause injury 

40 those using it. Deceased, a workman in the 

employment of defts., was killed by a piece of 

coke falling from a lift used at a blast furnace 
belonging to them. The lift consisted of two 
platforms which ascended & descended alternately, 

& at the time when deceased was injured he was 

removing empty barrows from the platform which 

was at rest at the bottom of the lift. There was 
evidence that the accident aruse cither from the 
sides of the lift not being fenced so as tu prevent 
coke from falling over, or from the lower platform 
not being roofed so as to protect those working on 
it from falling coke :—Held: under the circum- 
stances there was a ‘‘ defect in the condition ”’ of 

the lift for which defts. were liable.—HRskKE , 

SAMUELSON (1883), 12 Q. B.D. 303 53 .L. 05. Q. B. 

45; 491. 1.474; 32 W. R. 595, D.C. 

tnanotidions -—Folld. Cripps v. Judge (1884), 13 Q. B.D. 
483. Consd. Paley v. Garnott (1885), 16 Q. B.D. 52. 
Distd. Walsh v. Whiteley (1888), 21 Q. B. 1D. 371. Consd. 
Morvan v. Hutchins (1890), 59 . J. Q. B. 197. Refd. 
Weblin «. Ballard (1886), 17 Q. B. D. 122; Thomas v. 
Quartormaine (1887), 18 Q. B. D. 685. 

1903. No part unsound.|—Above Act which 
gives a Workman a right of action against his 
employer for personal injury by reason of any 
defect in the condition of the plant used in the 
business of the employer, applies to a case where 
the plant is unfit for the purpose for which it is 
used, though no part of it is shown to be unsound. 
PILE., «workman in defts.’ employment, was injured 
by reason of the breaking of a ladder, which was 
being used to support a scaffold. The ladder was 
insullicient for the purpose for which it was being 
uscd, & the scaffold & ladder had been placed & 
were being used under the directions of one of 
(lefts. :—J/Zeld : under the above circumstances, 
there was evidence that pltf. had been injured by 
reason of a defect in the condition of the plant, 
owing to the negligence of his employer, within 
above Act.—CRipps v. JUDGE (1884), 13 Q. B. D. 
5833 581. J. Q. B. 517; 51 L. T. 182; 49 J. P. 
100; 35 W. RR. 35, C. A. 

Annotations :- -Distd. Walsh vr. Whiteley (1888), 21 Q. BB. D. 
$7L. Refd. Weobliu v. Ballard (1886), 17 Q. B. D. 122; 
Thomas ». Quartermaine (1887), 18 Q. 1. D. 685. 
1904. Mere danger from use.J—The mere fact 

that a machine is dangerous to a workman 

employed to work with it does not show that there 
is a defect in the condition of the machine within 
above Act, s. 1 (1), inasmuch as by scct. 2 (1) of the 

Act the only defects in respect of which the 

employer is liable are defects implying negligence 

of the employer or some one in his service entrusted 
by him with the duty of secing that the machine is 

In proper condition. Pltf.in an action under above 

Act was employed by defts. to work at a carding 

machine. Part of the machine consisted of a wheel 

or pulley upon which, while in motion, plté. 
had to place a band. ‘The disc of the wheel had 
holes in it, & while pltf. was putting on the band, 
his thumb slipped through one of these holes, 
the result, being that it was caught between the 
wheel & the bed plate of the machine & cut off. 
It was proved that, though these wheels were 








PART XIII. SECT. 2, SUB-SECT. 3.— 
D. (c) iv. 


_1904i. Mere danger from use.) — 
KiLou =v. ~=CUOLONIAL GOVERNMENT 





(1909), 30 N. L. R. 493.— 5. AF. a 


t. Defective Ufl.J-- McKELV KY T. 
Le Roi MINING Co. (1902), 23 C. L. T. 
G1; 328. C. It. 664.—CAN. 


sometimes made without such holes, they were 
very commonly made with them, the object 
being to reduce the weight of the wheel & conse- 
quent friction. In defts.’ mill there were machines 
of both sorts, & it did not appear that any 
complaint had previously arisen with regard to the 
wheels with holes, pltf. himself stating that ho 
had never complained of the machine because it 
had never entered into his head that it was 
dangerous :—/feld: there was no evidence of any 
defect in the machine implying negligence in 
defts. or anyone in their service, & therefore 
defts. were not liable. 

It must be a defect in the original construction 
or subsequent condition of the machine rendering 
it unfit for the purposes to which it is applied 
when used with reasonable care & caution, & a 
defect arising from the negligence of the employer 
(Lorgs, J..J.).—WALSI v. WHITELEY (1888), 21 
Q. B.D. 38715 57 L. J. QB. 586; 53 J. PL 38; 
36 W. RK. 876; 4'T. lL LR. 694, OC. A. 

Annolations :-—Distd. Morgan v. Hutebing (1800), 59 L. J. 
Q. B. 197. Consd. Nimmo wv. Connell, (L024) A. CL 505. 
Refd. Willetts o. Watt, [1892] 2 Q. B. 92. 

1905. Reasonable fitness to secure safety.|— 
Defect in the condition of machinery for the purpose 
of above Act, s. 1(1), means the absence of 
reasonable fitness to secure safety in the operation 
for which it is intended. 

An employer who uses an arrangement of 
machinery, not in itself defective, the handling 
of which, as he knows, is entrusted tu such men 
as stevedores’ labourers, is not entitled to have 
excluded frgm the consideration of its ‘ reasonable 
fitness”? an obvious chance of danger through 
their want of care. 

The abseace, in the conditions of the machinery 
taken as a whole, of any sulticient sateguard 
against danger arising from an ordinary & probable 
occurrence, as a slip in the management of a 
winch, is a defect. STANTON v. SCRUTTON & SONS 
(1893), 62 L. J. Q. B. 1055 91. L. R. 2365 5 2. 
244, D.C. 

1906. State of fitness required —Reasonable fit- 
ness to secure safety.—In intended operation.]|— 
STANTON v. SCRUTTON & SoNs, No. 1905, ante. 

1907. Unfenced lift.)—Jlueske ve. SAMUELSON, 
No. 1902, ante. 

1908. Ladder not defective in itself—Of insulfll- 
cient strength for purpose used.|-—Ciives v. JUDGE, 
No. 1903, ante. 

1909. Machine-wheel.|—\WALsiH +. 
No. 1904, ale. 

1910. Hold of vessel improperly ventilated.|— 
CARTER v. CLARKE, No. 1889, ane, 


WILLTELEY, 


v. Other Defects. 

1911. Clogged machinery.}—-Pitf., a Jad of nine- 
teen, was employed in defts.’ paper-mill ato a 
machine for cutting jute. The material passed 
under « roller which conveyed it tu the cutter ; but 
the roller being in several pieces or sections, with 
interstices between them into which the jute 
sometimes got & so impeded the action of the 
machine, ij was necessary, or usual, to remove it 
by the hand. In dving this pltt. lost three fingers. 
The defect. hud been puinted out to defts., who to 
remedy it procured a roller in one piece ;_ but the 
accident happened before the new roller was placed. 
The maker swore that, with care, both rollers 
were equally safe. The Jury having found that 
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. ~])— Leaving one of two 
counter-balancing Ufts unlocked con- 
stitutes a defect in plant & machinery, 
——HATCH v. POWELL RIVER PAPER Co., 
Lip. (1913), 18 B. C. Li. 1.—CAN. 
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19386. ——- ——-.|—Hoorer v. HoLmeE (18986), 
13 T. lL. R. 6, OC. A. 
Annotation :-—Consd. Reynolds r+. 


T. L. ht. 551. 

1987. Implied order—Act done previously 
without sbebiraerye ii a boy of fourteen, was in 
the service of defts., & acted as guard of a van 
driven by II., a carman, also in defts.’ employ. 
Inside this van were three large iron window- 
frames, which were placed upright in the van, & 
were secured in that position by two pieces of 
string, one picce being ticd at each end round the 
hoops supporting the covering of the van. II. 
commenced unloading the frames by untying the 
atring near the tail end of the van, & pltf., who was 
inside at the front of the van, untied the other 
string. JL. then pulled one of the frames away 
without. retying the other two, leaving them 
standing. Directly afterwards the two frames 
fell upon pltf., inflicting upon him severe injuries. 
Pltf. stated that he untied the string at one end 
without any orders from H1., because he, pltf., 
had done so on other occasions, & that 11. saw 
him untie it & made no objection. VPItf. having 
sued defts. for damages under above Act :--J/eld : 
on the above iacts, there was evidence to po to the 
jury of liability on the part of defts. under above 
Act, #. 1(3).- -MITLWARD 0 MIDLAND Ry. Co. 
(1884), 14 Q. B. 1). 68; 54 1. 3. Q. BB. 2023 52 
1. T. 2553 aub nom. MILWARD 1. MIDL ND Ry. 
Co., 49 J. P. 4533 383 W. R. 866, 7). C, 

Annotations :-— Distd. Kellard ». Rooke (1887), 19 Q. B. D. 
585. Consd. Wild 7. Waygood, [1802] 14. B. 783. Refd. 
Snowden v. Baynes (1890), 24 Q. BB. 1. 568. 

1938. Workman must be bound to conform to 
order.|—-BUNKER 1, MIDLAND Ry. Co., No. 195s, 


Holloway (1898), 14 








posi, 

1939. J—Hooreern v, Wotmem (1896), 12 
T. 1. 2.537; 40 Sol, Jo. 7123 affd., iT. RR. 6, 
(1, A, 

Sa aoe Reynolds v. TWolloway (1898), 14 
ofa R. OSL, 

1940. ——- Workman employed by ‘‘ butty ’’ 


men.|—Brown v. BUTTERLEY Coat Co., No. 828, 
ante. 

1941. Whether injury must result from order.]— 
HOWARD v. BENNETT & Sons, No, 19385, ante. 





1942. J—Eiatorr ov. TEMPEST (1888), 5 
Ted. R. 154, D.C, 

1943, ——-..—SnNowWDEN 1, BAYNES, No. 1933, 
ante, 

1944. -—-.J)—-Witp iv. Waycoon, No. 1827, 
ante, 

1945. -——.]— RryNnoups tv. Hontoway (1898), 





fT... RR. 551, 0.4. 

1946. Negligence of person giving order—General 
rule.|—Witp vv. Wayaoon, No. 1827, ante. 

1947, Must be proved by plaintiff..—.11 was 
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necessary for pltf. 1o prove some negligence on the 
part of the co.’s foreman, but no such negligence 
was shown (LORD COLERIDGE).—CONNELI v. 
SurREY COMMERCIAL Dock Co, (1887), 3 J. I. R. 
630, D.C. 

1948. —— ——.J—BookkEr v. Hicas (1887), 3 
T,L. RR. 618, D.C. 

1949, —— ——.J—IArris v. TINN (1889), 5 
T. L. R. 221, D.C. 

1950. ——- What amounts to—Insufficient time 
for order to be obeyed.]—KELLARD v1, ROOKE, No, 
1920, ante. 

1951. —— Failure to ascertain danger.|— 
DRINKWATER 0, BOND (1891), 36 Sol. Jo. 13, 


C. A. 

1952. ———- ——_ ——..]— REYNons 1. TIOLLo- 
WAY (1898), 14 T. 1. 2.551, CO. A. 

1953. ——- -—-— e|—THOMPSON 7%. 
GiLAss Botti Co,, No. 1886, ante. 

1954. —— Failure to give necessary 
direction.|] — Miniawarp 1. MiIpLaAnpn Ry. Co., 
No. 1987, ante. 

55. ———- Order to one man to do work of 
two.|—There was an order to ‘‘ go on” with the 
work in « manner which had not) been usual— 
with one workman instead of two. Tf the order 
thus given was rash... that) was a case for 
pltf. (Cave, J.).—BAkBER vr. Burr, [1894] 2 
Q. B. 437; 681. I. Q. B. 7003 71 1. T. 2955 42 
W.R. 572; 10 TR. 883 5 10 R. 3897, DD. . 

1956. —-— ——— Instruction in dangerous method 
of using machine.]|—Mrpway «v. GREENWICH IN- 
LAID LANoOLEUM Co., Lrp. (1898), 14 T. L. R. 201, 
CL. A. 

1957. Order contrary to written rules of em- 
ployers.|-- Where injury is caused to a workman 
by reason of his conforming to an order which, 
though contrary to the written rules of the 
employer, was given by a person to whose orders 
he was bound to conform, the case comes within 
above Act, 8. 1 (3).-—MARLEY 7, OsBORN (1894), 
10 T. . RR. 88s, 1). C. 

1958. Contributory negligence of employee.|—- 
Plitf., by next friend, sued defts. under above Act, 
1880, for damages sustained through the negligence 
of their foreman. Lltf., a vanguard in the service 
of defts., was at the time of the accident under 
the age of fifteen. There was a rule of the co. 
known to pltf. that no vanguard under the age 
of fifteen was ever to drive a van. Defts.’ foreman, 
on the occasion in question ordered pltf. to drive 
a van load of fish to B. market, & he would be paid 
extra money for so doing. The boy did drive the 
van, & in consequence was thrown down from his 
seat & seriously injured. Pltf. at the trial was 
nonsuited on the ground that he was offered & 
accepted extra money to drive, & was not obliged 
to obey in that. respect the foreman who offered 
the money. Pltf. obtained a rule wisi for a new 
trial :—Jleld: pltf, had been rightly nonsuited, 
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1938 i. Workman must be bound to 
conform to order, --A person employed 
in a mine, whose duty it was to notify 
by signal when conditions were such 
that work, which the miners were 
bound to do, wight be safely proceeded 
with, is not a person “ to whose orders 
& directions a workman is bound to 
conform " within Employers’ Liability 
Act.—METCALF t GREAT BOULDER 
PROPRIETARY GOLD MINES (1905), 3 
C. LL. R. 643.— AUS. 


1938 ii. ———.}—To make Employers’ 
Liability Act, 1880, s. 1 (3), apply, it 
is necessary that the order from con- 
forming to which tho injury resulted 
should be particular to the effect of 
superseding the oxercise of the work- 
man’s own private judgment & disx- 


crimination, & substituting therefore 
the behest of the person to whose 
directions he is bound to conform.-— 
CANAVAN t. GREEN (1905), 8 EF. (Ct. 
of Sess.) 275.—SCOT. 


19411. Whether injury must result 
from order.}—MoGRAW t. HALL (1914), 
19 B. C. R. 441.—CAN, 


1941 ii. —-—.}—Bowron BROTHERS 
®. Ate (1901), 21 N. Z I. R. 91.— 


1941 iii. ——-.]— MANSON v. MAc- 
pace (1911), 32 N. L. R. 509.— 


19461. Negligence of person giving 
order-——General rule.}—Deft. was held 
Mable to pltf., under Kmployers’ Lia- 
bility Act, for an injury sustained by 


pltf. while logging for deft., by reason 
of an accident which arose out of a 
negligent order given hy another ser-. 
vant of deft., who was authorised to 
give the order.—JONANSON v. ANDER- 
BON (1914), 27 W. L. R. 884; 17 
D. L. kh. 514.—CAN. 

1947 i. Must be_proved_ by 
plaintiff.-—M‘MAaNus v. HAY (1882), 
9 R. (Ct. of Sess.) 425; 19 Sc. L. R. 
345.—SCOT. 

0. —— lVhat amounts to — Failure 
to provide usual safeguard. }—M‘MILLAN 
v. BARCLAY, CURLE & Co., LTpD., [1912] 
S. C. 263.—SCOT,. 

1958 i. Contributory negli, of 
employce. }—-SHONDRA 0. WINNIPEG 
KLEcTRIO Ry. Co. Gian.) (1911), 19 
W. L. R. 578; 1 W. W. R. 49.—CAN. 





Part XILI.—Liapitity oF MASTER In Cast oF ACCIDENT oR DEATH. 


for the foreman was not a person to whose orders 
he was bound to conform; & he had been guilty 
of contributory negligence disentitling him to 
recover.— BUNKER v. MIDLAND Ry. Co. (1882), 
477. T. 4768; 31 W.R, 231, D.C. 
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SUB-SECT. 6.—DEFECTIVE BYE-LAWS AND 
PARTICULAR INSTRUCTIONS, 

See Employers’ Liability Act, 1880 (ce. 42), 
ss. 1 (4), 2 (2). 

1959. ‘* Act or omission ’’— -Must be in obedience 
to an instruction.|]— (CLAXTON v. MowLEM & Co. 
(1888), 4 Te 1. R. 756, C. AL 

1960. ——— J—-PItf. was employed by deft., 
the owner of a saw-mill, containing saws driven 
by steam power, & on a certain day he was told 
by deft.’s foreman to cut: some wood in specified 
lengths with the circular saw. This work was 
venerally performed by two men, one ‘ feeding ”’ 
the saw & the other taking the wood out fron. it. 
A. was engaged by deft. to attend to the engine & 
boiler, & to assist generally in the saw-mill, & 
was also told “ not. to neglect the engine.” At the 
time in question pitf. was at one end of the saw 
frame pushing the wood through it, & A. was at 
the other end receiving the wood coming out from 
the saw. Llearing steam blowing off, A. suddenly 
& without. notice to pltf., let go the wood & ran 
to the engine room, Whereupon the wood, becoming 
unsteady, shook pltf.’s hand against the saw, 
which cut & injured his fingers :—Held: pltf. was 
not entitled to recover, on the ground that, 
although the injury was caused by ‘the act or 
omission ” of A. in leaving the saw without notice 
to pitf., there was no evidence that such ‘ act or 
omission ” was “ done or made in obedience to any 
rule or bye-law of the employer, or to instructions 
by any delegate of his.” -WIATLEY 0. HOLLOWAY 
(1890), 62 1. TT. 630; 54 0. P. 645; 6 TM 1. KR. 
MOLD. CLs affd., 6 TL. Re 358, CL. A, 

1961. ‘* Instruction ’’---Must be by person in 
authority— Instruction by fellow workman.]— 
CLAXTON vt. Mow Lem & Co, (1888), 1 TM. LA RR. 
To, CA, 
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SUB-SECT. 7,.—NEGLIGENT MANAGEMENT OF 
SIGNALS, POTN'TS AND "TRAINS, 

See Employers’ Liability Act, 1880 (e. 42), 
s. 1 (5), 

1862. ‘‘ Charge or control of ’’ train —Capstan 
man on goods siding.| —I1.. who was in the employ 
of a railway co. as a“ capstan man,” without 
iving the usual warning, propelled a serics of 
trucks along a line of rails in a goods station, & 
Injured pitf., who was engaged in similar work at 
the other end of the line about 100 yards off. The 
capstan was set in motion by hydraulic power 
communicated to it by H. from a stationary engine 
at a distance :- Held: there was evidence to 
warrant the jury in finding that I]. was a person 
Who had the charge or control of “ a train upon a 
railway ” under above Act, 8. 1 (5).—Cox v. GREAT 
WEsTERN Ry. Co, (1882), 9 Q. B. D. LUG; 47 
J.P.1163 30 W. R. 816, D.C. 

1963. ——— Fireman scotching uncoupled wagon. | 
—Above Act by s. 1 (5), enacts that where personal 
Injury is caused to a workman by reason of the 
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_ a “ Railway —“ Rake of cars” 
wm coal mine.}—-BELI. v. INVERNESS 


e. Absence 


CoaL & Ry. Co. (1908), 42 N. S. RR. 
265; 4 EK. Ll. R. 405.—CAN. 

of head-light.}] -~ Gra- 
HAM v. GRAND TRUNK Ry. Cou. (1912), | 0. 
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negligence of any person in the service of the 
employer ‘‘ who bas the charge or control of any 
- . - locomotive engine or train upon a railway, 
there shall be the same right of conipensation 
against the employer as if the workman had not 
been in his service. A ‘‘ person who has the charge 
or control of a train ’’ does not necessarily cease 
to have charge of it, within the meaning of the 
Act, because some of the carriages are uncoupled 
from one another & from the engine in order that. 
they may be separately dealt. with, & those words 
do not necessarily point only to one person whe 
is in charge of the whole train, but may include 
persons who have duties to perform in respect of 
parts of the train. 

An engine driver, employed with his fireman in 
the discharge of loaded wagons on a railway, 
took a locomotive engine & several wagons to a 
point on an incline, & there proceeded with the 
engine &one of the wagons tothe place of discharge, 
intending to return for the other wagons in due 
course. The fireman uncoupled the remaining 
wagons & scotched them to prevent them running 
down the incline. One of the wagons broke 
away, ran down the incline, & killed a workman 
in the service of the same employers. There was 
evidence that the method of scotching adopted 
was unsafe & was known to & approved by the 
engine driver. The representative of deccased 
having brought an action for compensation against 
the employers :—J/eld : there was evidence for the 
jury that the death was caused by reason of the 
negligence of a person who had the charge or 
control of a train within above Act, since cither 
the engine driver had the charge or control, or 
the fireman had, & there was evidence of negligence 
in both.—McCorp 7. CAMMELL & Co., [E86] A.C, 
657; 65 1. 5. Q. B. 20235 73. T. 6354; 60 5. 2. 
S803 12 Td. R298, I. 1. 

1964. ——- Negligence of more than one person— 
Different persons with different duties.|---MCCORD 
? CAMMELLE & CO., No. 1963, anle. 

1965. * Train ’’-—Single wagon.|—-McCorp 
CAMMELL & Co., No. 1963, ante. 

1966. ‘‘ Railway ’’—-Temporary railway for con- 
struction of works.] —The meaning of the term 
‘railway ”? as used in above Act, 5. 1 (5), is not 
confined to railways belonging to railway cos. 
such as are subject to the provisions of the Railways 
Regulation Acts; but the sub-sect. applies also 
to a temporary railway laid down by a contractor 
for the purposes of the construction of works.— 
Douaury v. FrRRANK (1883), 10 Q. B.D. 858 3) 42 
I. J.Q. B. 480; 48 1. 7.5303 48 J. 2.55, D.C. 

1967. ‘* Locomotive ’’—Steam crane on tem- 
porary rails.]—In extending a railway a temporary 
line of rails was laid down on which a steam crane 
worked for moving & raising stones for builders : —- 
lield : the crane was not a locomotive on arailway, 
& therefore a workman injured by negligence of 
driver of crane was not entitled to compensation 
from the common master.-—MURPHY v. WILSON & 
Son (1883), 52 lL. J. Q. B. 524; 48 L. T. 788; 47 
J.P.565; 48J.P 24, D.C. 

1968. ‘* Charge or control of points ’’—-Control 
must be actual—Workman employed to oll & 
adjust.|}—In an action for compensation under 
above Act, the evidence showed that it was the 
duty of I'., a workman employed in the signal 
department of defts.’ railway, to clean, oil, & 
adjust the points & wires of the locking apparatus 


v. 
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20 0. W. R. 965; 3 O. W. N. 12335 1 

LD. L. RR. 554.~-CAN. 

f. Failure to clear line.) — CAIRNA 
CALEDONTAN Ry. Co. (1889), 16 
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Sect. 2.—Under Employers’ Liability Act: Sub-sects. 
7&8, A., B., C. & D.) 


at various places along a portion of the line, & 
to do slight repairs, that for these purposes he 
was, with several other men, subject to the orders 
of an inspector in the same department, who was 
responsible for the points & locking gear, which 
were moved & worked by men in the signal boxes, 
being kept in proper condition, & that F. having 
taken the cover off some points & locking gear in 
order to oil them, negligently left it projecting 
over the metals of the line, where injury was 
caused to a fellow workman: -Held: there was 
no evidence for the jury that F. had “ charge or 
control’ of the points within above Act, s. 1 (5), 
so as to make defts. Hable for his negligence.— 
Gibbs v. GREAT WESTERN Ry. Co. (18841), 12 
Q. B.D. 208; 53 L. J. Q. B. 648; 501. T. 7; 
483. P. 2303 32 W. RR. 329, C. A. 


ee eee eee 


SuB-seer, 8.——DEFENCES. 
A. In General. 


1969. Employers defences restricted—To those 
available against one of the public.]—WHERBLIN +. 
BALLARD, No. 1984, post. 

1970. ——-- But workman has no additional 
rights.|—TioOMAS v, QUARTERMAINE, No. 1976, post. 

Injured servant a trespasser or bare licencee.|—- 
See NEOMGENCE, 

Volentinon fit injuria.]—Sce Sub-sect.. 8.04, post. 


B. Contributory Negligence. 

See, generally, NEGLIGENCE, 

1971. Action for breach of statutory duty.]--- 
Held: a deft. who has been puilty of a breach of a 
statutory duty is not. debarred from setting up a 
defence of contributory negligence in pltf— 
ILES v. ARERCARN WELSH FLANNEDL (Clo. (1886), 
2.1. R. 547, D.C. 

1972. Defect in ways.] —Ayrus ve. Bunt (1889), 5 
T. L. Re. 202, D.C 

Knowledge of defect.|---See Sub-sect. 8, D.. posi. 


C. Volenti non fit injuria. 

See, generally, NUGLIGENCE. 

1973. General rule.J—To bring a pltf. suing 
under Kmployers’ Liability Act within the maxim 
volenti non fil injuria, it is not sufficient to show 
that) he had gone on with his work ; it} must be 
shown that he was perfectly contented to go on 
with his work, that he made no complaint, but 
understood & acquiesced in the danger.— Bacon 
v. DAWES & (Co, (ISS7), 3 T. La. BR. 557, D.C. 
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26 Se. lL. R. A8s. 


for the prevention 


MASTER AND SERVANT. 


1974. .]|—Where a workman knows of & 
defect in the condition of his employer’s plant, 
& notwithstanding such knowledge still continues 
to use the plant, there is some evidence to warrant 
a jury in finding that he voluntarily incurred the 
risk thereby occasioned ; so disentitling him to 
recover compensation for injuries caused by such 
defect.— CHURCH v. APPLEBY BROTHERS (1888), 
58 1. J. Q. B. 144; 60 L. T. 5423 5 T. 1. KR. 88, 
DC, 

1975. ——-.]—It seems to me that the law is 
now settled that the mere fact of a workman under- 
taking that which he knows to be dangerous is not. 
of itself conclusive proof that he has brought 
himself within the doctrine of volenli non fit 
injuria. It must depend in cach case, upon the 
nature of the risk to the workman in connection 
with it, as well as upon considerations which must, 
vary according to the circumstances of cach case 
(A. I. Situ, J.). --GREEMIIALGH v. CWMAMAN 
Coat Co, (1891), 8 T. L. R. 381, D.C. 

Annotation -- -Mentd. Goddard v. Mid. Ry., [1899] 80 T. 0. 

Jake 

1976. Whether maxim applicable under Act.}]— 
(1) Pltf. was employed in a cooling room in deft.’s 
brewery. In the room were a boiling vat, & a 
cooling vat, & between them ran a passage which 
was in palit only 3 feet wide. The cooling vat 
had a rim raised J6 inches above the level of the 
passage, but. if was not fenced or railed in. Pitt. 
went along this passage to pull a board from under 
the boiling vat. This board stuck fast & then 
came away suddenly so that he fell back into the 
cooling vat. & was scalded. In an action under 
above Act.:— Held: the defence arising from the 
maxim volenti non fil injuria had not been affected 
by above Act, & applied to the present case, & 
there was therefore no evidence of negligence 
arising from a breach of duty on the part of deft. 
towards pltf., & pltf. was not entitled to recover. 

(2) By entering into a contract of service the 
common law inferred that he had taken on himself 
the ordinary risks incident to such business as 
was lawfully carried on upon his master’s premises 
(Bown, 1...J.). 

(3) IFeor his own personal negligence a master 
was always liable & still is Hable al common law 
both to his own workmen & to the general public 
who eame upon his premises on business (BOWEN, 
1.J.). 

(1) An enactment which distinctly declares that: 
the workman is to have the same rights as if he 
were not a workman, cannot... be strained into 
an cnactment that the workman is to have the 
same rights as if he were not a workman & other 
rights in addition. .... In my opinion the Act 
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m. Defect in machinery.] — WaARnM- 
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1972 i. Defect in ways.)—- BRivistt 
COLUMBIA Minus Co. r. SCOTT (1814), 
248.0. R. 702. -CAN, 

1972 ii. —- -.]-- Fawertr v. CANA 
DIAN PACIFIC Ry. Co, (1901), 22 CG. La. T. 
2443 8 B.C. R. 393.—CAN, 

; 1972 tii. ——.}—Domivion Iron & 
STEEL Co. ¢, OLIVER (1905), 25 CL 4, T. 
$43 35S. O. BR. 517.— CAN, 

1972 iv. J—Gnray vt. Thovwson 
(1889), 27 Se. 1. R113. Scot. 

&. Breach of instructions.J—-O'UARK 
v. ‘ee (1903) S. oh. Qe. a3, 


= 











h. ~}-- LAMONTAUNE bv. RR. (1904 
12 Exch. C. 2. 384-—CAN,- ba 
k -}—- Where dangerous ma- 


chinery is properly fenced or euarded 


e workinan, after having been warned 


not. to do so, gets inside the fence 
& attempts to do his work froin a 
Position not intended for that) pur- 
pose, the employer is not responsible 
for an accident causing death resulting 
from disobedience to the instructions 
givon.—McSORLicy v. DOMINION COAT 
Co. (1915), 48 N.S. R. 552.—CAN. 


I. -)— A workman employed 
in defts.’ quarry was notified that a 
shot was about to be tired & had orders, 
under such circumstauces, to go to u 
place of safety. In violation of his 
orders & without the knowledge of 
deft. he remained in the place where 
he ordinarily performed his duties & 
reecived injuries causing death :— 
Held: the action must fai] on account 
of the contributory negligence of 
decensed.—RUDLAND ® SMITH (1917), 


o0 NOS. R. 4243 33 D. L. R. 536,-- 
CAN 





INGTON 0. PALMER (1902), 22 C L. T. 
199; 328. C. R. 126.—CAN. 

n. ——-.] — CALNECK v. VAXCOUVER 
TIMBER & TRADING Co. (1911), 18 
W. L. R. 318.—CAN. 


0. failure to tale reasonable pre- 
cautions. }—MACTHERSON v. MACLACH- 
LAN (1904), 36 N.S. It. 435.—CAN. 


p. ——.] — MITCHELL v. Rat 
PorRtTAGE LUMBER (vo. (1911), 19 
W. L. R. 314; 1 W. W. R. 78.—CAN. 

q. ——.] — ZWICKER wv. McKay 
(NO. 2) (1913), 14 E. I. R. 69; 15 
)). lL. h. 491.—CAN. 


r. -——.} — RAMAGRE & FERGUSON 
vt. FoRsytTH (1890), 28 Sc. L. R. 26.— 
SCOT. 

t. Duty of servant to save life.J— 
WILKINSON v. KINNEIL CANNEL & 
CoKING Coan Co. (1897), 24 R. (Ct. 
of Sess.) 1901; 34 Se. I. FR. 533; 4 
~ JT PP 240 Anan 
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with certain exceptions has placed the workman 

in @ position as advantageous as but no better 

than that of the rest of the world who use the 
master’s premises at his invitation on business 

(BOWEN, L.J.).—IMI0MAS v. QUARTERMAINE (1887), 

18 Q. B. D. 685; 56L. J. Q. B. 340; 57 L. T. 

537; 51 J.P. 516; 85 W. R. 555; 3. 1. R. 

495, C. A. 

Annotations :-—As to (1) Consd. Baddeley ». Granville (1887), 
19 Q. B.D. 423. Distd. Yarmouth v. France (1887), 19 
Q). B. D. 6473; Thrussell v. Handyside (1888), 20 Q. 1. D. 
349. Consd. Osborne v. . & N. W. Ry. (1888), 21 Q. B.D. 
220; Amos v. Dulfy (1890), 6 T. L. Tt. 339; Smith ov. 
Baker, 11891] A. C. 325; Brackloy v. Mid. Ry. (1915), 85 
L. J. K. B. 1596. Refd. Church v. Appleby (1888), 60 
1. ‘T. 5423 Mombery v. G. W. Ry. (1889), 14 App. Cas. 
179; Sanders v. Barker (1890), 6 'T. a. R. 324: Young v. 
Hoffmann Manufacturing Co.,- [1907] 2 K. BB. 646; 
Canadian Pacific Ky. v. Fréchette, [1914] A. C. 871; 
Davies v. Owon, [1919) 2 K. B. 39; Letang ». Ottawa 
Kleetric Ry., [1926] A. C. 725. As to (2) Refd. Mersey 
Docks & Harbour Board v. Procter, [1923] A. C. 253. 
As to (3) Refd. Ivans v, M.S. & Tu. Ry. (1887), 36 Ch. D. 
626; Walsh v. Whiteley (1888), 21 Q. B.D. 371; Sanders 
v. Barker (1890), 6 T. 1. R. 3243) Brannigan +. Robinson 
(1892), 66 L. T. G47; Canadian Pacific Ry. v. Fréchette, 
[1915] A. C. 871. 118 to (4) Refd. Yarmouth # France 
(1887), 19 Q. B. D. 647. 

1977. Breach of statutory duty.J—The 
defence of volenti non fil injuria is not applicable 
in cases where the injury arises from the breach 
of a statutory duty on the part of the employer, 
& pltf. is entitled to recover..—BADDELEY 7. 
GRANVILLE (EARL) (1887), 19 Q. B. 1. 428; 
561. J. Q. BR. 501; 57 L. T. 268; 51 7. PL 822; 
36 W. RR. 68; 8M. RR. 759, D.C. 

Annotation :— Refd. Davies ». Owen, [1919] 2 K. B. 39. 
1978. Question of fact—Questions to be left to 

jury.J,—YArRMOUTIH v. FRANCE, No. 1884, ante. 

le - —~J—SMITH ?. Baker & Sons, No. 1657, 
ante. 

1980. Necessity for thorough comprehension of 
risk.]—Judgment for pltf., on ground that. the 
jury were justified in finding that he did not. under- 
take his work with full knowledge of the danger 
which he was incurring.—AMOs v. Durry (1890), 
GOT. TT. R330, CL A. 

1981. J—., a workman, whose duty it was 
to attend to & work at a machine which was 
defective, & of which defect he had knowledge, 
continued to work at the machine, notwithstanding 
the master’s refusal to repair it when the defect. 
was brought to his notice by the workman. In 
consequence of the defect. 3B. was obliged to step 
upon the ‘ bed 7 or plate of the machine, to 
adjust part of it, & whilst) doing so received 
injuries. In an action to recover compensation 
for such injuries the county et. judge nonsuited 
pltf. because he continued to work a machine 
which he knew to be in a defective condition :—- 
Held: pltf..s knowledge of the defect did not. 
amount to that thorough comprehension of the 
risk Incurred which alone would have justified 
the withdrawal of the case from the jury.— 
Brooxr v. RAMSDEN (1890), 63 1. T. 2873 55 
J.P. 262, D.C. 

1982. -]—SANDERS 1. 
(1890). 6 T. 1. R. 824, D.C 
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D. Servant’s Knowledge of Defect. 
See Employers’ Liability Act. 1880 (c. 42), s. 2 (3). 
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1977i. Whether maxim  amplicable 
under Act—Breach of statutory duty. }— 
Noa ieee (1890), 11 

e bee '. e ° e 8 > 6 N. 8. Ww. 
W.N. 138A US. 

1978 i. Question of fact—Questions to 
be left to had Fes OIINRON v. NORSE- 
MAN GOLD INES, LTp. (1901), 3 
Ww. A, L. R. 147.—AUS. 
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1979 i. —-—.—-McPHErE tv. Esqui- | 
MALT & NANAIMO Ry. Co. (1913), 27 
W. W. A. 9263 16 
D. L. R. 756: 49 8. OL RR. 43.—CAN. 

19 ; MITH 7 FORRES & 
Co. (1897), 28 10. (Ct. of Sess.) 699: 34 
Se. L. R. 513; 48. I. T. Stt.--SCOT. 
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1983 i. Whether amounting to cun- 
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1983. Whether amounting to contributory negll- 

gence—Master also aware of defect.|—STuaART 7. 
NVANS, No. 1838, ante. 

1984. -]—The meaning of above Act, 
sect. 1, as qualified by scct. 2, is that a workman, 
when he sues his master under the provisions of the 
statute, shall be in the position of one of the 
public suing, & shall not be in the position in 
which a servant before the passing of the statute 
was placed when he sued his master; in other 
words, that the master shall have all the defences 
he theretofore had against any of the public 
suing him, but shall not have the special defences 
he theretofore had when sued by his servant. 
Accordingly, the defence of contributory negligence 
is still open to an employer; but the defence of 
common eruployment, & also the defence that the 
workman had contracted to take upon himself 
the known risks attending the service, are taken 
away from him when sued by a workman under the 
above statute. But while these two defences 
are taken away, an employer may, when sued for 
a defect. in the plant or machinery, set up as a 
statutory defence, under sect. 2 (3), that the 
servant knew of the defect & did not communicate 
it, to the employeror to some other person superior 
to himself in the service of the employer. 

W., whilst employed in deft.’s brewery, went to 
a valve in the engine room for the purpose of turn- 
ing on steam to a donkey engine. The valve 
could only be reached by ascending a ladder resting 
upon a pipe, which was not level, & on which the 
ladder could not safely rest. W. was found dcad 
on the floor, having apparently, whilst ascending 
the ladder, lost his balance from the ladder 
having shifted owing to the inequality of the pipe 
against which it rested. ‘The ladder was perfect. 
though without any hooks or stays, but, placed 
as it, was, was manifestly a most dangerous method 
of getting at the valve. Both W. & others among 
deft.’3 workmen had frequently ascended the 
ladder before, for the purpose of turning off the 
valve, without accident. W.’s widow having 
brought an action against the defendant under 
above Act:—Held: (1) upon the above facts 
there was a defect in the condition of the plant 
within above Act, sect. 1 (1); & although W. knew 
of the defect, he was excused from informing deft, 
of it, being aware that deft. knew of it; (2) the 
mere fact that deceased knew that the work on 
which he was engaged was manifestly dangerous 
did not of itself constitute contributory negligence. 
-—WEBLIN v. BALLARD (1886), 17 Q. B.D. 122 5 55 
LJ. Q. BKB. 895; 54 1.1. 5825 50 J.P. 5975 Ol 
W.R. 455; 2 T. 1. R444, D.C. 

Annotations --18s to (1) Refd. Walsh «. Whiteley (1888), 
21° Q. Boo, 87h. ots to (2) Refd. Peagram vr. Dickson 
(i886), 2 T. ds. RB. 6083 Thomas ». Quartermaine (18387), 
18 Q. B.D. 685. 

1985. Knowledge of safe method of using — 
Use of dangerous method.j/—Where a wagon was 
in a defective state, of which a workman was 
aware, & he used it in such a way as to cause 
injury to himself, when he knew how to use « 
might have used it so as not to cause injury to 
himself, he cannot recover under Employers’ 
& Workmen Act, 1875 (c. 42), ss. 1 (1), 2 (1). - 


IN Cask oF ACCIDENT oR DEATH. 











ne nr a RE oS CE Sa LS es ONS 


tributory neqligence—Master also aware 
of defert.}— Day v. DOMINION TRON & 
STEEL Co. (1903), 36 N. S&S. R. 113; 
4 S. C. h, 387.—CAN. 


1985 i. Knowclernge of safe method 
of using—Use of dangerous method. 
Pitf. was injured by the giving way ofa 
a of machinery whichshe_ himeelf 
1ad fixed under Instructions} from his 
Pitf. admitted this was a 





employer. 
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Sect, 2.—Under Employers’ Liability Act: 
8, D.; sub-sects. 9 & 10.) 


MARTIN v. CONNAII’S QUAY ALKALI Co. (1884), 
33 W. R. 216, D.C. 

1986. ——- ——— Promise of master to 
repair defect.J]—Vitf.. knowing that the machinery 
which he had to clean could be prevented from 
getting into motion if stopped in a certain way, 
used another method which to his knowledge & 
that of the foreman over him was dangerous. 
The foreman had promised to remedy the defect, 
but had failed to do so. In an action in the 
county ct. no evidence was called for defts. to 
show that the workman had not relied on the 
promise of the foreman, & the jury had found for 
pltf.:—Held: pltf. was entitled to judgment.— 
WILLIAMS & WIITTATLI (1885), 2 T. L. R. 165, D.C. 

1987. —-— Persisting in attempt to rescue fellow 
miner.}—1%., an underviewer at one part of a 
coal mine, having reason to suppose that the life 
of IT., a fellow workman in another part of the mine, 
was in danger, lost: his own life in the attempt to 
save that.of Th. KR. did not at the time of going 
to the place where H. had been at work, know that 
there was a poisonous gas there, but: he was seriously 
affected by it- on hia way to rescue Hi. WR. had, 
nevertheless procecded to where FH. was lying, & 
on returning with Tl.’s body had himself been 
killed by the gas. R. had gone on the occasion 
in question to a part of the mine where he had 
not been sent by any superior servant of his 
employer :---Held : the fact. that R., after he had 
been affected by the gas, persisted in his aritempt 
to rescue TH. was no evidence of his having been 
enilty of contributory negligence.---ROEBUCK v. 
ee Trranic Co, (1884), 1 T. d. Re. LV, 
Pe ae 


Sub-sect. 








SUR-SECT, 9.—NotTice oF INJURY, 

See Jimployers’ Liability Act, 1880) (ce. 42), 
ss. 4, 7. 

1988. Necessity for-—Employer in possession of 
all particulars.|—(1) In order to imaintain an 
action against an employer andet above Act, the 
workinan must in all cases give a written notice, 
within the time specified in sect. 4, containing 
his nuine & address, the cause of the injury, & 
the date at which it was sustained. The necessity 
for such written notice is not dispensed with by the 
fact that the employer is already in possession of 
all the particulars required by sect. 7 to be con- 
tained in the notice. 

(2) Above Act, sect. 4, merely deals with the 
time within which a notice must be given. Sect. 7 
contains the requisites of such notice.-- MoyLkE v. 
JENKINS (ISS!1),8Q.B. 0.11635 511..7.Q. B. 112 ; 
30 W. RR. 824, DL €. 

«lnnotalion :—.1s to (1) Apprvd. Keen vo. Millwall Dock Co. 

(1882), 8 Q. 1. DD. 482. 
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Time for.|—See Employers’ Liability Act, 1880 
c. 42), 8s. 4. 
1989. .|—MOVYLE v. JENKINS, No. 1988, ante. 

1990. Must be in writing.|—-MoyLE v. JENKINS, 
No. 1988, ante. 

1991. One writing referring to another.]— 
KEEN v. MILLWALL Dock C'o., No. 1992, post. 

1992. Sufficiency of—-All particulars required by 
statute to be stated.|—The notice of injury sus- 
tained by a workman which is to be given to an 
employer under above Act must. contain in writing 
all the particulars required by sect. 7 in order to 
fulfil the condition precedent to bringing an action 
enacted by sect. 4. Qu.: if such notice can be 
made by one writing referring to another writing. 

Where a workman, on the day he had been 
injured, made a verbal report of such injury to his 
employer’s inspector, who took the details down 
in writing & sent them to the employer’s super- 
intendent, & afterwards the workman’s solr. wrote 
a letter to the employer, stating that he was 
instructed by such workman to apply for com- 
pensation for injuries reccived on the employer’s 
premises, ‘* particulars of which have already been 
communicated to your superintendent. ”’ :---Held: 
such letter did not refer to any other writing, & 
was not a notice in compliance with the Act.— 
KEEN v<. MILLWALL Dock Co. (1882), 8 Q. B. D. 
482; SLL. I. Q. B. 277; 461. 1.4723; 4007. 2. 
435; 30 W. R. 5038, C. A. 
Annotations -—Distd. Previdi v. Gatti (1888), 58 L. T. 762. 


Refd. Carter vo. Drysdale (1883), 12 Q. B. D. 913; Hughes 
v. Coed Talon Colliery Co., [1909] LK. B. 87. 


1993. Particulars required substantially 
conveyed—Technical language unnecessary. ]—'The 
notice under above Act, s. 7, need not be expressed 
in strictly technical Janguage: it is enough if it 
substantially conveys to the mind of the person 
to whom it is given, the name & address of the 
person injured & the cause & date of the injury. 
A letter from pltf.’s solr. gave only the date of the 
injury, & stated that pltf. was & had for some time 
past been under treatment at a hospital ‘ for 
injury to his leg’ :—Held: having regard to 
the proviso at the end of sect. 7 the defect. in the 
notice did not render it invalid.—STONE v, Olypi 
(1882), 9 Q. B.D. 763 511. 7. Q. B. 4525 46 
LU. 4213 465. P. 7883 830 W. RR. 816, D.C. 
atniotation :- -Gonsd. Previdi «. Gattt (188s), 58 L. T. 762. 

1994. Cause of injury.]—In an action to 
recover compensation for injuries under above 
Act, pltf.’s notice of action stated that she was 
injured in consequence of defts.’ negligence in 
leaving a certain hoist in their warehouse un- 
protected whereby her foot was caught in the case- 
ment of the hoist & crushed. At the trial, the jury 
found that the accident occurred through the 
negligence of a superintendent in the warchouse, in 
allowing pltf., a young girl, to go in the hoist. alone : 
—Held: the notice of action sufficiently stated 














dangerous & imperfeet mode of fixing 
it, & that any one would have known it 
was dangerons but said he had never 
thought of it himself but would have 
known it if his attention had been 
drawn to it:— Meld: there was evi- 
dence of contributory negligence which 
should have been left to the jury. - 
DAVIDSON v, WRIGHT (1887), 13 VoL. RR, 
351.—-AUS. 


1985 ii, ——— ——. —--.}] —Noounan 
® DUBLIN DISTILLERY Co. (1893), 32 
L. RR. Ir. 390.—IR. 


a. —.) —JZeld: a stablenan who 
undertook the management of a horse 
which he knew to be vicious, was 
not entitled to reparation for injuries 
caused by o bite from the horee.— 
Fraser vo. Hoop (1887), 25 Se. L. R. 
164.— SCOT. 
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1989 i. Time for.]—A workman in- 
jJured on May 7 sent notice to his 
employers which they could not 
receive before June 19 :—Jleld - notice 
had not been given within six weeks 
of the accident in terms of Km- 
Joyers’ Liabilities Act, 1880, 88. 4, 7.— 
M‘DONAGH v. MACHELLAN (1886), 13 
Ik. (Ct. of Sess.) 1000; 23 Sc. L. R. 


717.— SCOT 


b. Sufficiency of.J—-The wife of a 
workman who had been Injured wrote 
to his employer as follows: ‘‘J find 
I shal] need some more money, & will 
you please oblige me with 108. It is 
how five weeks since uD husband's 
nechient.”* :—Held: this ictter was a 
sufficient notieo under the <Act.— 
THOMSON @. ROBERTSON & Clo, (1884), 


12 RR. (Ct. of Sess.) 121; 22 Se. 1. TR. 
$7.—SCOT. 

C. .)— eld: a notice making 
@ Gluim for coinpensation under Work- 
men’s Compensation Act, 1897, which 
stated the name & address of the 
injured man & the nature of the aeci- 
dent, could not be regarded as a notice 
under Employers’ Liabllity Act, 1880. 
—THOMSON t. BarRD & Co. (1903), 
6 F. (Ct. of Sess.) 142.--SCOT. 


ad. Service of.) — M‘Govan :v. TAN- 
CRED, ARROL & Co. (1886), 13 KR. (Ct. 
oon 1033; 23 Se. L. R. 737.— 








e. On cashier, of company.) — 
Notice of the injury addrossed to the 
co. enclosed in an envelope directed to 
A. who was the co.’s cashior & in 
charge of one of the offices of the co, 
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the cause of the injury within above Act, s. 7.— 
CLARKSON v. MUSGRAVE (1882), 9 Q. B. D. 886; 
51L. J. Q. B. 525; 31 W. R. 47, D. OC. 
Annotations :—Mentd. Smith v. Baker, [1891] A. C. 325; 

Wohlgemuth v. Coste (1899), 68 L. J. Q. B. 373; Taylor 

v. National Amalgamated ohn uy Soc., [1914] 2 K. B. 

352; Smith v. G. W. Ry. (1920), 37 T. L. R. 117. 

1995. “‘ Defect or inaccuracy ’’—Omission — 
Date of injury.J—Above Act, s. 4, provides that 
an action to recover compensation under the Act 
shall not. be maintainable unless notice of injury 
is given as provided by the Act. By sect. 7, the 
notice shall state (inter alia) the date of the injury 3 
& ‘‘a notice under this sect. shall not be deemed 
invalid by reason of any defect or inaccuracy 
therein ”’ unless the judge who tries the action shall 
be of opinion that deft. is prejudiced in his defence 
by such defect or inaccuracy, & that it was for the 
purpose of misleading. A notice of injury given 
under sect. 4 omitted to state the date of the 
injury, & the judge at the trial found that deft. 
was not prejudiced in his defence by the omission, 
& that it was not. for the purpose of misleading :— 
Held: the omission of the date was a ‘“ defect 
or inaccuracy ’’ in the notice within above Act, 
s. 7, & therefore did not render the notice invalid.— 
CARTER v. DRYSDALE (1883), 12 Q. B.D. 913 58 
I. J. Q. 2. 5575 32 W. R171, D.C. 

1996. & address of injured./— 
It is not a fatal objection to an action brought by 
a servant under above Act against his employer 
to omit the address & date in the notice required 
to be given to the employer under s. 7.—BECKETYr 
v. MANCHESTER CORPN. (1888), 52 J. P. 346, D.C. 

1997. Cause of injury—& address of 
injured.|-—-A notice given to an employer under 
above Act, ss. 4, 7, omitted to give the address 
of the person injured, or to state the cause of the 
injury, & the date at which the injury was sustained 
was wrongly given. The accident occurred on 
Aug. 9. The letter giving notice was served on 
defts. by post by an unregistered Ictter on Sept. 19 
& to this letter defts. replied on Sept. 23. The 
county ct. judge, before whom the action was tricd, 
found that. defts. had not been prejudiced in their 
defence by the defects & inaccuracy in the notice, 
& that such defects & inaccuracy were not for 
the purpose of misleading. Jt was proved that the 
notice was posted on Sept. 19:—Held: (1) the 
county ct. judge having found that defts. were not 
prejudiced in their defence by the said defects 
& inaccuracy in the notice, & they were not for the 
purpose of misleading, the notice was good within 
above Act, ss. 4,73 (2) it having been proved thatthe 
Jetter containing the notice was posted on Sept. 19, 
& a reply to it having been received from defts., 
there was sufficient evidence that the notice had 
heen received by defts. within the time specified 
in sect. 4 of the Act, although the letter containing 
the notice was not. registered.—DPREVIDI v. GATTI & 
Co, (1888), 58 L. T. 762; 52 J.P. 6463 36 W. i. 
670; 4 7T. lL. RR. 487, D.C. 

1998. Error—Wrong initials of employer.]| 
—PItf., having been injured while in the employ 
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80; 32 Se. TL. 1. 61; 
SCOT. 


& delivered at that office :—ZTZleld : 
duly cerved on the co.—DUNCAN v. 
Firké CoA Co., LTp. (1905), 7 F. (Ct. 
of Sess.) O58 ; rapes L. RK. 8223; 13 


S. L. T. 370.—8C for 


noticc— Time 


able excuse.J—Ex P: HIARHIOTT (1906), ON. S. W. 
6S. R. N.S. W. 635.—AUS. 
g.———- SS -] — LEVER v. Me- 
ARTHUR (1902), 9 15. C. RR. 417.—CAN. 
h. .) — CONNOLLY». 
Youna’s PARAFFIN LIGHT & MINERAL 
Oo., Lrp. (1894), 22 R. (Ct. of Sess.) 


entitle 
under 





k. Application to proceed withou 
1 making. -—THOMP- 
SON v. SOUTHERN COAL Co. OF N.S. W. 

f. Failure to give notice — Reason- Ne. 2) sary x a S. ve ue Ih. 166 ; 


PART XIII. SECT. 2, SUB-SECT. 10. 


1. New trial — When granted.)—To 
Itf. to judgment in an action 
rmployerr’ Liability Act, the 
jury’s findings must show thut it was 
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of G. F. V., had served notice of injury on FE. V., 
who carried on business at the same place. The 
inaccuracy in the initials of the employer having 
been amended at the trial in the county ct., where 
G. F. V. was present, deft. obtained a rule nisi in 
the Q. B. Div., calling upon pltf. 10 show why the 
verdict & judgment obtained by him in the action 
should not be set aside :—Held: the judge of the 
county ct. having decided that the notice of the 
injury had been duly served, & having had power 
to amend the inaccuracy in it, the judgment in 
pltf.’s favour ought not to be set aside.—-HKARN 
v. PHILLIPS (1885), 1 T. TR. 475, D.C. 

; Date of injury.]—Previpi 7. 
GaTTI & Co., No. 1907, ante. 
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2000. Amended at trial.|.—Tearn 1. 
PHILLIPS, No. 1998, ante. 

2001. -——- Defendants not prejudiced.]— 
STONE vr. Hyp, No. 1993, ante. 

2002. ——- ——.]—CLARKSON v, MUSGRAVE, No, 
1994, aute, 

2003. ——.]-—Previpr v. Gatti & Co., No. 
1997, ante. 


2004. Service of—By unregistered letter—Ac- 
knowledged by defendant.J—Prievini +. Gati & 
Co., No. 1997, ante. 

2005. — — Delivery must be proved.]— 
PIEARS v. LOVATYT (1897), 41 Sol. Jo. 531, 1. C. 

2006. Failure to give notice—- Statutory defence -— 
Necessity for notice.|—In an action under above 
Act, deft. cannot rely upon the defence that the 
notice of injury required by s. 4 of the Act. has not 
been given, unless he has given notice that he 
intends to rely upon it as a“ statutory defence ” 
pursuant to C. C. R., Ord. 10, rr. 10 & 18.— 
Conroy v. PEACOCK, [1897] 2 Q. B. 6; 66 1. 7. 
Q. B. 425; 761. T4655 6150 P. 3103 45 W. R. 
5025 41 Sol. Jo. 425, D.C. 

Annotations :---Mentd. Pritchard v. Couch (1913), 57 Sol. Jo. 

$423 Moriarty v. Regent’s Garage Co., [1921] 2 K. 1. 766. 
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Sun-sect, 10.-—THeE ACTION, 

See Employers’ Liability Act, 1880 (c. 42), s. 6. 

2007. Removal into High Court-—Difficult ques- 
tions of fact & law—Discretion.|-- MUNDAY 1+. 
THAMES TRONWORKS Co., No. 2010, post. 

2008. -—-— —— .]-—The right to remove an 
action into the High Ct. under above Act, s. 6, 
should only be exercised in exceptional cases, as 
where some new question of law or very difficull 
question of fact is raised.---R. 7. LONDON CITY 
Court Jupae (1885), 14 Q. B.D. 905; 54 1, J. 
Q. B. 330; 52 1. T. 5873 88 W. OR. 7003; 1 
T. LR. 484, C. Aw: affy. S.C. sub nom, CLAXTON 
2, LUCAS & Atro, 514 L. J. Q. B. 801, D.C. 

2009. —— ——]J—Porrn vv Great 
WESTERN CoLLIERY Co., Lan. (1891), 10 TT. 1. RR. 
380, CL. A. 

2010. For consolidation with action already 
brought in High Court.]|—Pitf. having brought in 
the county ct. an action against. his employers, to 
recover compensation under the Act for an injury 
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28.1. T. 306.— | reasonably & practically necessary for 
him to use the apparatus causing the 
injury. Whero the facts proved show 
absence of necessity a new trial will 
not be granted.—Davinrs » LE Ror 
MINING & SMELTING Co. (1899), 7 
B. C. it. G.—CAN. 





m., —~-———.] — Action for 
damages for dcath of pltf.’s son, an 
engineor, who, while taking a train 
down a steep grade, lost control of it, 
jumped & was killed. At trial judg- 
ment given for pitf. for $6,000. New 
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through the breaking of a chain, applied for a 
certiorari to remove the action into the superior 
ct. on the grounds that his notice given under 
the Act was defective; that he desired to con- 
solidate the action with onc brought by him 
in the superior ct. to recover damages for the same 
injury from defts. on their common law liability, 
& that the questions arising were of considerable 
complexity & legal difficulty :—Held: the power 
of removal ought only to be exercised in exceptional 
cases, & no such special grounds had been shown 
as to induce the ct. in its discretion to grant the 
application —Munpay v. THAMES JTRONWORKS 
Co. (1882), 10 Q. B.D. 593 521. 5.Q. B. 1195 47 
1. T. $51, D.C. 

—— Under County Court Act, 1856 (c. 108), 
s. 39.}—See County Courts, Vol. XI11., p. 483, 
No. 8235. 

2011. Service of summons by bailiff— Time for -- 
Waiver.}]-—Pitf., having brought an action under 
above Act, sent the summons to the bailiff of the 
county ct. forty-two days before the hearing. 
The bailiff neglected to serve it until twenty-five 
instead of thirty aays before the hearing. Defts. 
appeared & cross-examined pltf., but the county 
ct. judge non-suited pltf., on the ground that the 
summons had been served too late :-—Meld: the 
non-suit must be set aside, as defts. had waived 
the irregularity.- -DUNN v. BUTLER (1885), 1 
T. 1. RR. 476, D.C. 

2012. Demand for jury --Notice of —Time for.]—- 
Under ©. C, RL, 1875, Ord. 89, 1. 9, which direets 
that notice of a demand for a jury in actions 
brought under above Act. shall be given to the 
registrar of the ct. fifteen clear days at least, before 
the return day—-+the notice must be given fifteen 
clear days before the day originally fixed for the 
return of the summons & not before a day to which 
the hearing has been adjourned.—R. +. Leeps 
COUNTY CouRT REGISTRAR (1886), 16 Q. 3B. 1). 
G1; 55 1. 0. Q. B. 8655 84 WL RR. 4873s Reo. 
YORKSHIRE Country Court (Lwkps) REGISTRAR, 
ML. TT. 8783; 2M i. R. Azo, D.C, 

Annotation :—Mentd. Bridge vr. Adams (1899), G3. Peo. 394. 

See GC. CG. WR. 1908, Ord. 44, r. 4. 

2013. Appeal to High Court- ~Security for costs — 
Infant suing by next friend.| —An infant. by his 
next friend brought an action in the county ct. 
under above Liability Act. Judgment was given 
for defts. with costs. Hxecution under the judg- 
ment was attempted to be levied on the poods of 
the next friend for the amount of costs, & a 
return of aulla bond was made, Pitt. gave notice 
of appeal from the judgment whereupon defts. 
moved under C. C. 2., 1886, yr. 255, for an order 
that the next friend should give security for costs : 
—-Held: the order should be made.—Swalin tr. 
FOLLOWS (1887), 18 Q. B. 1). 585; 56 1.0. Q. 2B. 
$103 561. 'T. 835: 35 WL. RR. 408, D.C. 
«lnnotutions :—Folld. Wileox ov. Wallis Crown Cork & 


Syphon Co. (9tt), 78 J.P. Jo. 124. Consd. Masling vr. 
Motor Hiring Co. (Manehester), [1919] 2 1K. BR. 538, 
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sidered.]—If it appears to the ct. that there is 
reasonable ground for the appeal, the ct. will not 
order the applt. to give security for the costs of the 
appeal merely on the ground that he has no 
visible means of paying resp.’s costs should the 
appeal fuil—PxritcHett v. PooLe (1897), 76 L. J be 
2,D.C. 
peri --N.F. Wilcox v. Wallis Crown Cork & Syphon 
Co. (1914), 58 Sol. Jo. 381. 


2015. ——.]—Infant pltf. by her 
next friend brought an action in the county ct. 
under above Act, when judgment was given for 
defts. Pitts. by her next friend gave notice of 
appeal, & defts. applied to the Div. Ct. for an order 
for security of costs, giving evidence on affidavit 
that the next friend would be unable, if unsuccess- 
ful, to pay defts.’ costs. 

The ct. without examining into the merils, made 
an order for security of costs..--WILCOX 1, WATLIS 
Crown Cork & SypHoN Co., en. (1911), 58 
Sol. Jo. 881; 78 J. P. Jo. 124, D.C. 

Action by infant—Agreement by next 

friend not to appeal if costs not asked for.] —Sce 

Invants, Vol. XXVITE., p. 330. No. LO79. 

-—— From decision granting new trial.]|—WSce 
County Courts, Vol. XU, p. 520, No. 768. 

2016. Joinder of plaintiffs—Causes of action 
several.]~—C. ©. R., Ord. 3, r. 1, which isin the same 
derms as 8. CL, Ord. 46, ». 1, does not enable 
several pltfs. with separate causes of action to join 
in one action of tort, although their causes of 
action should all arise from one act of negligence 
onthe part. of deft. No exception to this rule has 
been made by Employers’ Liability Act, 1880 (c. 42), 
or by (. C, R., 1889, Ord. 44. made thereunder,— 
CARTER », Ruby & Co., [1896] 2 Q. B. 1185) bo 
L. J. Q. B. 5873 740. 'T. 7445 605. PL ists 44 
W. RR. 5665 12 Poa Re 4AT1, CL A. 

Annotations :—Refd. Stroud v. Lawson, [1898) 2 Q. 2B. At: 
Oxford & Cambridge Universities ©. Gill, [E899] bE Ch. 3d ; 
die Beck, Attia v. Seed (1918), 34 TLL. R. 286. 

J—-See, now, CL CL R., 1903-1925, 

Ord. 3, r. 1: Ord. 44, r. 18. 

2017. Remitted common law action —Addition of 
claim under Act.]—PItf., who was employed by 
defts., commenced an action in the ligh Ct. at 
common Jaw to recover damages for personal 
injuries sustained by him owing to their negli- 
gence. The action was remitted to the county ct. 
under County Courts Act, 1888 (c. 13), s. 66. 
PE. then delivered particulars of his claim, & 
wdded, in addition to his claim at common Jaw, an 
alternative claim under above Act :-—Held : he was 
entitled to do so.—Woop v7. WEBER (1908), 09 
I. T1955 Bf T. 1. RR. 5873 sub nom. Warp rv. 
WERER, 52 Sol. Jo. 482, 1). C, 

See, generally, County Courts, Vol. XITT., 
pp. 483 ef seq. 
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SUB-SECT. 11.—DAMAGES RECOVERABLE. 
See Employers’ Liability Act, 1880 (c. 42), 88. 3, 5. 
Limit of amount.J|—See Employers’ Liability 
Act, 1880 (c. 42), 8. 3. : 


2014, -_-- -——- Whether merits of appeal con- , 2018. Effect of sect. 3—Fixes maximum—Does 


trial ordered ax damages ansexsod at | & 
too high a tigure.--Wilrr », VIcTORIA 
LUMBER Ca, (1909), 11 WLLL. R. 480.-- 





956; GW. 


anaemia ee ee 


n. -}) — Where a jury | pian 
under the Judge’s charge do not con- 

sider whether pltf. voluntarily assumed 
the risk, no damages ean be given 
under the cn po sene Liability Act 
& a new trial must be ordered.— 
EVERETT ¢. SCNAAKE MACHINE Works 
(1912), 17 BR. CL. RR. 271.—CAN, 


0 —— ——-.)~AIREY Y. 


277.~-CAN, 


Karim: | negligence, 


STEVEDORING Co. (1914), 28 W. I. R. 
W. hi. 1465; 
169; 20 B.C. R. 130.~-CAN 

Pp. -—— ———~.)—SIRARER ©. CANA- 
COLLIERIES (DUNRMUIR), Lrp. 
(1914), 27 W.1. R. bees GW. YN 
469; 16D. L. Rk. 


to bring an action for 
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compensation for the loss they have 
sustained by his death, while an action 
brought by deceased in his Hfetime in 
respect of the same injury is still 
pending.—Woop r. Gray & Sons 
(1892), 67 L. T. 628.—SCOT. 


r. Questions for jury.]— ADAIR *%. 
COLVILLE & Sons, {1924} S.C. 981.— 


Iso). 4. Wt. 


~W. RR. 


541; 19 BC. R. 


q. Action pending — Bar to action |) SCOT. 
by personal representatives. |—1t is not 
compotent fur the relations of a person 
who has been killed, as is all 


PART XIII. SECT. 2, SUB-SECT. 11. 
t. Matters tuken into account in as- 
sessing. }—BROOUKB, SCANLON, O’BRIEN 


» by 


Parr XI{[.—Lrtapinviry or Master In CAsE oF ACCIDENT oR DEATH. 


not lay down a measure of damages.|—Boxrrick 
vu. Heap, Wricirrson & Co., No. 2021, post. 

2019. Matters taken into account in assessing — 
‘* Earnings ’’—Money & things capable of being 
turned into money.]—In sect. 3 of above Act, the 
word ‘‘ carnings ’? means money or things capable 
of being turned into moncy by accurate estimation, 
such as rent, food, & clothes; but it docs not 
include a thing so vague as tuition which an 
apprentice receives from his master. 

Pitf, was apprenticed to defts., & received a 
sulary of ls. a week for the first year, increasing 
ls. a week each year. In the fifth year, when he 
was carning 5s. a week, he was injured, & brought 
an action to recover compensation under the Act. 
Kvidence was given that at the end of the fifth 
year, when pltf. would be out of his apprentice- 
ship, he would be able to carn from 14s, to 18s. a 
week, & the compensation was assessed at £80 :-— 
Held: the amount which pltf. could carn when 
out of his apprenticeship could not be taken into 
considcration, but only the amount of his actual 
earnings as an apprentice; & the amount of the 
judgment must therefore be reduccd.—NoEL v. 
REDRUTH FOUNDRY Co., [1896] 1 Q. B. 453; 65 
lL. J. Q. B. 3803 74 1. T. 196; 44 W. R. 407; 
12 'T. 1. R. 248; 40 Sol. Jo. 337, D. C. 
_Inwtations :-—-Consd. Pomphrey v. Southwark Pross, |1901) 

. Ae 86. Refd. Roper v. Hussey-Freke (1915), 113 

2020. —-— ——— Not apprentice’s education.]|— 
Nort. v. REDRUTH FOUNDRY Co., No. 2019, ante. 

2021. Remuneration in other employments 
- -Overtime.|—In actions under above Act the 
tnasimum amount of damages merely is fixed, 
but not the items of which it is made up, & there 
is nothing to prevent a jury giving pltf. a sum 
for overtime wages carned from another employer. 
—-Bortick v. IEAD, WRIGHTSON & Co, (1885), 53 
1. 1.909; 50J3.2P.5273; 2'T. 1. RR. 1035 sub nom. 
Boren v. Hiab, Wricirrson & Co., 34 W. KR. 
102, D.C. 

Action by workman’s representatives—Under 
Fatal Accidents Act, 1846 (c. 93).J—See Nu.i- 
GENCKE, 
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SUB-RECT. 12.—CoNTRACTING Our OF ACT. 

2022. Valid contract—Not against public policy.] 
--It is competent to a workman to contract with 
his cmployer not to claim compensation for personal 
Injuries under above Act. 

A workman having contracted with his employer 
for himsclf & his representatives, & any person 
entitled in case of death, not to claim any com- 
pensation under above Act for personal injury 
Whether resulting in death or not:—Held: 
(1) above Act, s. 1, only affected the contract of 
service so far as to negative the implication of an 
agreement by the workman to bear the risks of the 
employment, & therefore did not render the work- 
man’s express contract not to claim. compensation 
invalid; (2) the contract was not against public 
policy, & the workman’s widow, suing for damages 
under Fatal Accidents Act, 1846 (c. 93), was bound 
by it.—GRIFFITUS v. DupLEY (KARL) (1882), 9 
Q. B.D. 357; 51 1. J. Q. B. 513; 47 L. T. 10; 
416J.P. 711; 30 W. R. 797, D.C. 

Annotations :—Consd. Nunan v. Southern Ry. (1923), 130 
I, 1. 131; Dewhurst v. Salford Grdns., (1925) 1 Ch. 655. 
Refd. Davidsson v. Hill, [1901] 2 K. B. 606; Williams v. 
Mersey Docks & Harbour Board (1905), 74 TL. J. K. B. 
481; Miller v. Grand Trunk Ry. of Canada. [1906] A. C. 
vide é British Columbia Electric Ry. v. Gentile, [1914] 


. © 1034; Haydock v. Goodicr, [1921] 2 K. B. 384; 
Russell v. Rudd, [1923] A. C. 309. 


Co., LTD. t. FAKKEMA (1911), 16 B.C. R. 
351.—CAN. 


a. ——.] — PATTERSON v. 
KATCHEWAN CREAMERY Cv., [1921] 


237 


2023. Supported by good consideration.|— 
GRIFFITHS v. DUDLEY (IAKRL), No. 2022, ante. 

2024. Freedom of contract not restricted by 
peels GEISEENS v. Dubpusy (INARL), No. 202%, 
ante. 

2025. Binding against personal representatives.]| 
—GRIFFITHS v, DUDLEY (BARL), No. 2022, ante. 

2026. By infant—Binding if for benefit of infant.] 
~~PItf. who was an infant under twenty-one years 
of age, entered the service of defts. as a porter at 
weekly wages & when he had been in their service 
a week he became a member of an insurance society 
connected with dcfts.’ railway, it being a condition 
of defts.’ service that their servants should become 
members of the society, & entered into an agree- 
ment with defts. that, in consideration of their 
contributing to the funds of the society, he would 
accept such contribution & any advantages to 
which he might be entitled under the rules of the 
socicty in satisfaction & in lieu of any claims which 
he or his personal representatives might otherwise 
have under above Act. Under the rules of the 
society pltf. became entitled to a weekly allow- 
ance in case of temporary disablement by accident 
whilst in the discharge of his duty, & to a lump 
sum in case of permanent disablement or death. 
The rules provide that no claim should be recognised 
if the accident was not, through negligence, reported 
within a month from its occurrence ; that if the 
accident was caused wilfully or by gross negligence 
on the part of insured the claim might be dis- 
allowed ; that if the injured person was out of his 
house after a certain hour at night a fine not 
excecding one week’s allowance might be imposed, 
& if he was intoxicated the allowance would be 
liable to forfeiture ; that any member who was 
guilty ‘of criminal misconduct should forfeit all 
claim ; & that if the funds of the society should be 
insufficient to provide for its liabilities a small 
levy might be made. VItf. having been injured 
by an accident while in the discharge of his duty, 
brought an action against defts. under above Act. 
At the time of the action pltf. was still an infant :— 
Held: the agreement not to sue under above Act 
was a part of the contract of service ; the agree- 
ment taken as a whole was for the benefit of the 
infant; & therefore it was binding upon him 
& afforded a defence to the action.-—-CLEMENTS 
v. LONDON & NorRTH WESTERN Ry. Co., [1894] 
2Q. B. 482; 63 L. J. QB. 8375 70 1. TT. 896 | 
58 J. BP. S18; 42 W. BR. 6638; 10 T. 1. RR. 5389 5 
38 Sol. Jo. 562; 9 R. GIL, OC. A. 
Annotations: -Apld. Roberts ¢. Gray, [1913] E KR. B. 020, 

Mentd. Biges v. Daguull, [1895] 1 ty. B. 207. 


2027. Effect of—-Revives defence of common 
employment by master.]—Ukirbirus v. DUDLEY 
(IZARL), No. 2022, ante. 

2028. ——.]--BURR v. ‘THEATRE ROYAL, 
Deory LANE, lirp., No. 1728, ae. 

2029. —-— To deprive representatives of remedy 
under Fatal Accidents Act, 1846 (c. 93).|— 
GRIFFITHS v. DUDLEY (HARL), No. 2022, ante. 

See, generally, NEGLIGENCE, 











U aad FATAL ACCIDENTS 





Srecr, 3. 
9 e 
Sec NEGLIGENCE, 


Sect. 4.—UNDER Meera COMPENSATION 


See Part X1V., post. 


W. R. 554; 62 D. L. 1. 3875 14 


Sas- | W. 
Sask. L. R. 544.—CAN, 
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MASTER AND SERVANT. 


Part XIV.—Workmen’s Compensation Acts. 


Secr. 1.—CONSTRUCTION OF ACTS. 
on now, Workmen’s Compensation Act, 1925 
Cc. e 

2080. Acts not construed  technically.|/—It 
appears to me that the statute [Workmen’s Com- 
pensation Act, 1897 (vc. 37)] deliberately & 
designedly avoided anything like technology (LORD 
HALSBURY, C.).—POWELL v. MAIN COLLIERY Co., 
No. 2971, post. 

2081. J—The only way to construe the 
Act [Workmen’s Compensation Act, 1897 (c. 37)] 
is to read it fairly, taking the words in their com- 
mon W& ordinary significance, & the ct. ought not 
to strain the language in order to bring in or 
exclude any particular case however arbitrary or 
unscientific the line of demarcation drawn by the 
Act may seem to be (LORD MACNAGHTEN).— 
Hoppinorr v. NEwron, CHAMBERS & Co., ln., 
[1901] A. GC. 49; 701. J.Q.B. 150; 84 LT. 1; 
40 W. R. 3803 17 T. 1. R. 134; 8 W.C. C. 74, 
H. L.3 revag., [1899] 1 Q. B. 1018, C. A. 
Annotations :—Retd. Veazoy v. Chattie, [1902] 1 K. B. 494 ; 

Elvin v. Woodward, |1903)] 1 K. B. 838 entd. Mason 

v. Dean (1900), 82 L. T. 139; Maudo v. Brook, [1900] 

1 Q. B. 575; Dredgo ». Conway Jones, {1903} 2 K. B. 42; 

Ferguson v. Greon, {1901] 1 K. B. 25; McGregor v, Wright 

(1901), 3 W. C.C. 120; Cooper & Crane v. Wright, [1902] 

A. C. 302; McGrath v. Neill, [1902] 1 K. BL. 211; Marshall 

v. Rudeforth (1902), 71L. J. K. 8.781; Fenton» Thorley, 

[1903] A. C. 443; Crowther v. West) Riding Window 

Cleaning Co., [1904] 1 K. B. 232: ©’Brien v. Dobbic, 
tee) 1 K. B. 346; Bagnall v. Levinstein, (1907) 1 K. 3B. 
udJL. 


2032. .}—The first. thing one has to do is to 
apply one’s mind to what is the substantive 
intention & meaning of the statute (LORD LIALS- 
BURY, (©.).—I]YSONS v. KNOWLES (ANDREW) & 
oe Itp., STUART v. NIXON & Bruce, No. 3433, 
post. 

2038. |—The Workmen's Compensation 
Acts are not to be construed in a narrow or tech- 
nical spirit (Romisr, 1.J.).--—Roamrs v. CARDIFF 
Conrpn., [1905] 2 K. 8. 832; 75 1. J. K. B. 22; 
03 L. T.683 3 705.P.0; 54W.R. 385; 22 TV. RR. 
0; 41.G.R.1;5; 8W.C. 0. 51, GC. A. 
tnsotation :—Mentd. Back v. Dick, Kerr (1906), 94 L. 'T. 


2034. -|—(1) It ought to be remembered 
that the Workinen’s Compensation Acts are 
expressed not in technical but in popular language 
& ought to be construed not in a technical but in a 
popular sense (RoMER, 1..J.). 

(2) This ct. would be slow to adopt an inter- 
pretation of the Act which would introduce 
exceptions that: have not been made by the legis- 
lature (MATHEW, 1L.J.).—SMITH v. CoLzs, [1905] 
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2K. BKB. 827; 75 L. 5. K. B. 163 05 1. 'T. 754 3 
54W. KR. 81: 22 7T.L. R25; 8 W.C. C. 116, C. A, 
Annotations :~—Mentd. Re Fuller (1921), 19 L. G. R. 756; 

Hampton v. Winward, (1921) 2 K. B. 669. 

2035. .]—The language of the statute we are 
called upon to construe must be interpreted in its 
ordinary & popular meaning. The use of language 
preceded scientific investigation (LORD ITALs- 
BURY, C.).-—BRINTONS, Ltp. v, TuRviEY, No, 3799, 

ost. 

2036. Exceptions not introduced.|—Smiru v. 
CoLks, No. 2034, ante. 

2037. -}— This is a remedial Act & we oueht 
not to read into it an exception without bearing 
in mind the nature of the remedy which is proposed 
by the Act itself (Lorp LORERURN).—COSTELLO 
v. PIGEON (OWNERS), No. 2069, post. 

2038. Acts not cut down by schedule.]—Thw 
right being given by the statute there is nothing in 
the schedule to take away the right & the et. must 
find some other means of arriving at the amount 
& conditions upon which it was to be enjoyed so 
far as the schedule was inapplicable to the case 
(LORD DAVEY).—-LYSONS v. KNOWLES (ANDREW) 
& Sons, Lrp., Sruart v. Nixon & Brucnt, No. 3433, 
post. 

2039. J—You must not resort to the 
schedule for the purpose of cutting down the right 
to compensation (LORD MACNAGHTEN).—BALL v. 
Hunt (WiLitAmM) & Sons, Lrp., No. 3228, post. 

2040. Previous decisions merely illustratlons— 
Words of Act decisive.|—Jlaving regard to the 
conflict which exists between judicial opinions 
expressed in some of the decided cases the only 
safe guide appears to me ‘to be the language of the 
Act. of Parliament itself (Lorp LLALDANKE, C.).— 
TrRiM JOINT DISTRICT SCHOOL BOARD OF MANAGE- 

MENT v. KELLY, No. 2300, post. 

2041. ——— -|—The words of the Act itself 
rule in every case. Previous decisions are illus- 
trations of the way in which judges look at cases 
& in that sense are useful & suggestive; but 
L think we ought to beware of allowing tests or 
guides which have been suggested by the ct. in 
onc set of circumstances or in one class of cases to 
be applied to other surroundings & thus by 
degrees to substitute themselves for the words of 
the Act itself (LORD LOREBURN).-—-BLAIR & Co., 
Lrp. v. Cuitron, No. 2541, post. 

2042. Exceptions in Act—Construed against those 
putting them forward.]—1 am rather disposed to 
think, though I do not know of any express autho- 
rity for it, that when you have an Act which is 

















et 8 Se LAPIS me SST TPN aot Phe eS SE EA Oy Passe ARE eee? 


legislature. -—It is 


dad. ** Railway.”)— Tho word = rail- 


2038 i. Exceptions not introduced.}-— 
Tho argument that thore is an tmplicd 
excoption from Workwen’s Compense- 
tion Act, 1916, 8. 13, of claims which 
arise from accidents creating rights 
under sect. 385 of the Railway Act 
because otherwise the provincial & 
Dominion Acts would be in contflict, 
cannot bo maintaincd—-McCoLL  ¢. 
CANADIAN Paciric Ry. Co., [1922] 3 
W. W. RR. 859; 69 D. L. R. 593.— 
CAN. 

2038 i, Acts not cut down by schedule. } 
—Tho measuros of compensation pro- 
vided by Workors’ Compensation Act, 
1915, sched. 4, are applicable only in 
assossing compensation for injuries 
fulling expressly & literally within (he 
provisions of the sched. itself,—~ 
ARNOLD v. BARTLING, [1919] V. L. R. 
293.—AUS. 


not to be inferred that it was the Lue 
tontiou of the legislature, by the in- 
rertion of words in the Nova Scotia 
Act, which are not. to bo found in the 
English Act, to make two different 
kinds of employment, one of which 
would be considered in determining 
whether tho Act applied whilo the 
other would not be considered in deter- 
mining that question, but would 
novertheless, be such as to afford 
ground for awarding compensation.— 
O*TOOLK . BRANDRAM-HENDERSON 
(1915), 48 N. S. Rt. 293.—CAN. 


6. .}) — Workmen’s Compen- 
sation Act of Ontario only creates a 
liability to pay compensation for an 
accident & not damages for a wrongful 
act.—- MCMILLAN ©. CANADIAN NORTH- 
ERN Ry, Co., [1922] 3 W. W. BR. 904; 
Tv b. L. Kh. 229.— CAN. 





way in tho Workmen's Compeusation 
Act of Saskalchewan, 1910~11, applics 
to @& municipal street railway.— 
WESTERN TRUST CO. ve. CITY OF 
IWKUINA (Sask.), [1917] 3 W. W. R. 
1055; 558. C. lt. GUS; 39 D. LL. dk. 
759.—CAN. 


e. * Factory.) — The basement of 
a city fire hall wherein no machinery 
driven by steam, water or mechanical 

ower is used is not a factory within 

Vorkmen’s Compensation Act, 1910— 
11 (Sask.).—Hook v. Ciry oF PRINCE 


ALBERT, [1918] 1 W. W. R. 922; 11 
Sask. L. R. 85; 40 D. L. R. lL— 
CAN. 

1. ——-.}— GARRETT or. Cirry or 


Moose JAW, [1918] 2 W. W. BR. 1058; 
1 aC L. I. 307 > 42 D. le Kh. 621. 
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intended to lay down a general principle you {| (1) the lecturer was not a “ workman” within the 


construe the exceptions rather against those who 
put them forward (Scrurron, L.J.).—-WoopD v. 
Woop, No. 2231, post. 


Suct. 2.—PERSONS ENTITLED TO COM- 
PENSATION. 
SUB-SECT. 1.—WORKMEN. 
A. General Rule—Necessity for Contract of 
Service. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), 8. 8 (1). 

2048. What amounts to contract of service— 
Charitable organisation—Reliéf work for unem- 
ployed.!—Resps. were a charitable organisation 
carrying on philanthropic work. They _insti- 
tuted a labour yard, & in return for work done 
therein by persons out of employment who 
applied to them for relicf they provided such 
persons with board & lodging. Appct. having so 
applied for relief, work was given to him to per- 
form in resps.’ labour yard, & during such occupa- 
tion he met with an accident which caused personal 
injury to him, for which he claimed compensation 
under the Workmen’s Compensation Act, 1906 
(c. 58):—Held: without deciding the question 
whether resps. carried on a ‘‘ trade or business ”’ 
within the meaning of sect. 13 of the Act, appct. 
had not established that there was any ‘ contract 
of service ’’ between him & respondents within the 
meaning of that scct.—BURNS v. MANCHESTER & 
SALFORD WESLEYAN Mission (1908), 99 L. ‘I’. 
579; 1B. W.C., CG, 308, C. A, 

2 Lecturer at exhibition.|—By an 
agreement entered into between applt. corpn. & 
one L., the latter was to keep an airship on exhibi- 
tion in the corpn.’s grounds & was to pay the 
wages of a turnstile man who was to be the 
servant of the corpn. Admission to the inclosure 
to view the airship was only to be obtained by 
ticket through registering turnstiles or by tickets 
to be provided by the corpn. & all moneys were to 
be collected daily by the money-takers employed 
by the corpn. L. was to receive 50 per cent. 
of the gross receipts, & thereout he had to pay 
the persons engaged by him. The corpn. were to 
receive the remaining 50 per cent. L. was not to 
acquire any legal interest or estate in the place 
allotted to him, but was merely permitted to use 
the same for the special purpose. For the purpose 
of carrying out his part of the agreement L. engaged 
a lecturer whose dutics were to explain the various 
parts of the airship & the exploits of L. After 
the airship had been on exhibition for some 
time it exploded & the lecturer was so severely 
burned that he died as the result of the accident, 
In a claim for compensation by his widow :—Held : 











PART XIV. SECT. 2, SUB-SECT. 1.—A. h. 


2043 i. What amounts to contract of 
scrvice—Charitable organisalion—Lelicf 
work for unemployed.}—A wan om- 
ployed on temporary work by a distress k. 
committee under Unemployed Work- 
men Act, 1905, was injured by accident 
arising out of & in the course of the 
employmont :—Held: the injured man 





Workgang collected by its 
nuembers. |—SUEPHEARD v. UNION 5.5. 
Co. OF NEW ZEALAND, Lirp. (1915), 11 
Tas. L. R. 116.--AUS. 
Marine 
marine cnginecr may or may not bo a 
workman within Workmen’s Compen- 6. = 
sation Act, 1910, according to the | (A’mmisky (1904), @ KF. (Ct. of Sess.) 
circumstances of his employment.— | 832 ~ Ra, 


meaning of Workmen’s Compensation Act, 1906 
(c. 58),8.18;3; (2) asauming the lecturer was a work- 
man his widow’s remedy was against IL. & not 
against the corpn.—WaAITES v. FRANCO-Brivisu 
IXHIBITION (1909), 25 T. L. R. 441; 2B. WC. 6, 
199, OG. A. 
Annotation :—Consd. Hockley v. West London Timber & 

Joinery Co. (1914), 112 L. T. 1. 

2045. Professional football player.]—Appct., 
a& professional fuotball player, had entered into a 
written agreement to serve resps. for one year at 
«a weekly wage by playing football with resps.’ 
team when required & attend regularly to training 
& observe the training & general instructions of 
the club. The training regulations required the 
players to attend at the ground every day at 10.30 
& to be under the orders of the trainer for the day. 
Appct. met with an accident while playing in a 
match. Resps. paid him his wages to the end 
of the year, & he then claimed compensation for 
permanent incapacity :—Meld: appct. was a 
* workman ” within the meaning of the Workmen’s 
Compensation Act, 1906 (c. 58)—WALKER v. 
CRYSTAL PALACE FOOTBALL CLUB, LTb., [1910] 
1K. B. 87; 791. J. K. BK. 229; 101 TT. 645 5 
26 T. L. R. 71; 54 Sol. Jo. 653; 3 B. W. CG. C. 53, 
C. A. 
Annotations :-—Distd. Scottish Insce. Comrs. v. Royal 


Infirmary of Edinburgh (J¥913), 6 B. W. CL. C. ON. 120. 
Refd. Simmons v. Heath Laundry Co., [1910] 1 K. B. 543, 


2046. Music teacher—Principal earnings 
gained at other employment.|/—SimMons v. Hearit 
LAUNDRY Co., No. 3469, post. 








2047. ——— Usher in private school.|—Sinm- 
MONS t. HEATH LAUNDRY Co., No. 3409, post. 
2048. ——— Teacher—In provided or non-pro- 


vided school.] —SimmMons v. HLEATIOD LAUNDRY Co., 
No. 3469, post. 

2049. Nursery governess.;—SIMMONS  v. 
TikarH LAUNDRY Co., No. 3469, post. 

2050. ——— Meters engaged by dock authority— 
Paid by ship owners.]—WILMERSON v. LYNN & 
IlAamBuRG S.S. Co., Lirp., No. 3871, post. 

2051. Football referee—Employed by club.] 
-~-A person employed by a football club to act as 
referce at matches is not employed by the club 
under a contract of service, & in the event of his 
being injured during his duties, he is not entitled 
to compensation under the Workmen s Compensa- 
tion Act, 1906 (c. 58), notwithstanding that the 
injury is suffered in the course of his employment. 
—-WILLIAMS v. SouTIL WALES & MONMOUTISHIKIS 
FoorTBALL AsSsOcN, (1913), 57 Sol. Jo. 228. 

2052. Voluntary work-——In expectation of 
gratuity.].—Appct., a quarryman, was accustomed 
occasionally during hay harvest to assist a farmer 
in the evening in getting in his crops. Ile did not 
receive any money payment for his services, but 
the farmer gave him beer & sometimes a suppcr 
when the work was over. While thus engaged in 
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he care of stullions kept for broeding 
purposes is, in Lreland, an agricultural 
employmont within tho definition con- 
fainecd in Workmen’s Compensation 
Act, 1906, 8. 1.-—Frost v. Disrennn 
1905), 30 1. LL. T. 152.-—-IR. 


.] — PROCTOR v. 


engincer.) — A 





s 41 Se. L 636; 128. L. T 





was in the omploymoeont of the Com- OATS v. FENWICK, | ETC, (L916), 16 172.—SCOT. 

mitteo within. the Workmon’s Com- | 8. R. N.S. W. 377; 33.N.5. W. WN. Medical officer.}-A dis- 
pensation Act, 1906, & was entitled | 123.—AUS. pensary modical officer of the 1 
to compensation.— GILROY v. MACKIE 1 —— Working pile-driver.J—-Mc : 4 


(LkITH DisTREss COMMITTEE), [1909] | MILLAN v 
S.C. 466; 2B. W. C. C. 269.—SCOT. (1 


ow ee oes lo 


g. Piecewarker.|—— Lor v. 
Lewis & Rew, Lrp, (1922), 24 W. A. 
L. R, 134.—AUS, 


. WESTERN 
895), 4 B.C. R. 122.—€ 
m. - Longshorcinan.| — LOGAN 

v. Les (1907), 39S. C, RK. 3L1.—CAN. 

n.—— £Agricultural 


Union whilst discharging his duties 
sustained personal injury by accident 
from which he subsequently died. 
Upon an application by his widow for 
compensation wider Workmen’s Com- 
pensation Act, 1906 :— Held; he was 


DREDGING CO, 
AN. 


worker.) — 
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Sect. 2.—DPersons entitled to compensation: Sub-sect. 
1, EB. (a) & (b).] 


declaratory award notwithstanding that it has not 
been asked for by cither of the parties.—AstmRopy 
v. Ciry oF EDINBURGH (OwnERsS), [1920] 1 K. I. 
301; 89 L. J. K. B. 99; 122 J. T. 230; 36 
TL. RR. 38: 12 B. W. OC. ©. 887, OC. A. 

2064. ——- ——— Contract of apprenticeship sub- 
sisting.|—An apprentice was serving on_ board 
ship, under arts. of apprenticeship, when he met. 
with an accident in Feb. 1913. lis term of 
apprenticeship did not expire until June, 1915, 
&, under the conditions thereof, the employers 
were bound to pay wages & provide maintenance, 
subject to the apprentice obeying proper orders. 
In Nov. 1918, the apprentice was found by arbn. 
to be a workman within the Act, & a declaration 
of liability was granted, the employers in the mean- 
time paying wages & an agreed amount for main- 
tenance. In June, 1914, they considered the 
lad able to resume work, & ordered him to join 
a ship. This he refused to doe on the ground 
that. he was still unfit for work. The employers 
thereupon stopped payment, & the Jad applied 
1o the county ct. for compensation. The county 
ct. judge held that the question was one arising 
under the arts. of apprenticeship, & that he had 
not, during the continuance of the term of appren- 
ticeship, jurisdiction to deal with the matter. Lle 
consequently dismissed the application :—Held ;: 
the application was properly dismissed, & there 
was no misdirection.—TURNER vv. E! \ULWEN 
(OwneERS) (1915), 8B. W. CL CO. 242, CL. A. 

2065. Claim brought under particular statutory 
provision—-Workman not a workman within such 
provision- Foreign seaman claiming as workman.] 
—A_ foreign seaman on a foreign ship in an 
Mnglish port met with an accident. He ob- 
tained in the county ct. an order for detention 
of the ship under Workmen’s Compensation 
Act, 1906 (c. 58), 8. 11, & also obtained an award 
of compensation against the owners of the ship, 
procecding against: them & serving the master 
of the ship as provided by sect. 7, but claiming 
to be entitled to compensation, not under sect. 7, 
but as a workman apart. from that sect. The 
employers appealed from both the order for deten- 
tion & the award of coinpensation :—Held : 
(1) as to the order for detention, an appeal there- 
from lay to the Div. Ct.. & not to the Ct. of Appeal ; 
(2) as to the award of compeusation, that, as the 
proceedings were brought in manner only allowed 
by sect. 7, the workman could only succeed if he 
came within sect. 7, which he did not-in this case.-—- 
PANAGOTIS 0. PONTIAC (OWNERS), [1912] 1 K. B. 
74; std. J. K. 2B. 286; 105 1. TT. 680; 28 
Td. RR. 633 56 Sol. Jo. 713 5 B.W. OL. OC. 147; 
12 Asp. M. L. C. 92, O. A. 

Se ets to (1) Distd. Bonney v. Hoyle, (1914) 2 

No o aud. 

2066. Determination of ship’s nationality—Ap- 
plication of Merchant Shipping Acts.J]—(1) 
Semble: in determining whether a ship is a 
“ British ship... of which the owner... 
resides . . . In the United Kingdom,”’ within the 


Wine nUr omen commen: ee eee 





(OWNERS) (1913), 47 LL. 'T. 155: 6 
B. OW. C. C. 916.— IR. 
K. J-—-Hel@d: = w& member of 
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meaning of Workmen’s Compensation Act, 1906 
(c. 58), s. 7 (1), it is not material to consider 
whether the ship is to be recognised as a “ British 
ship ’? under M.S. Act, 1894 (60), 8. 2 (2). 

(2) Semble: in Workmen’s Compensation Act, 
1906 (ec. 58), s. 7 (1) (a), “ The notice of accident 
.... may... be served on the mastcr of the 
ship,” the words ‘‘ may be served ” are not to be 
read as ‘shall be served.’—THE RIGEL, [1912] 
P.99; 81L. J.P. 86; 106 L. T. 648; 28 T. L. R. 
251; 12 Asp. M. Ll. C. 192. 

2067. Registration of ship cancelled—Before 
commencement of voyage—Cancellation con- 
clusive.|—A scaman was employed on a smack 
which sailed from Lowestoft for Norway on 
Mar. 18, 1913, & was never heard of again. His 
dependants elaimed compensation under the 
Workmen’s Compensation Act, 1906 (c. 58). 
Resp. repudiated liability on the ground that he 
was not the owner of the smack or the employer of 
deceased, & deccased was not a workman to whom 
the Act applied. It appeared that resp. had been 
the registered owner of the smack, but the regis- 
tration was cancelled on Mar. 8, 1913, with a view 
to the sale of the ship by C., who was alleged to 
be the true owner, to foreigners. Resp. con- 
tended that inasmuch as when the ship sailed she 
was no longer reyistered in the United Kingdom 
deceased was not a member of the crew of a ship 
registered in the United Kingdom or of any other 
ship or vessel of which the owner resided in the 
United Kingdom within s. 7 (1) of the Act. The 
judge refused to accept the submission that the 
registration had been properly cancelled & awarded 
compensation to the dependants :—Held: inas- 
much as the registration was vacated before 
the ship sailed deceased was not within the pro- 
tection of the Act; & whatever the judge might 
have thought of the merits of the case, it was not 
open to him to go behind the cancellation of 
registration.— MORTIMER v WISKER, [1914] 3 
K. B. 699; 83 L. J. K. B. 12453 111 L. Tb. 782 ; 
30 TL 1. R592 5 7B. W. CG. C. 494, CA, 


(b) Fishing Crews Sharing Profits. 


See, now, Workmen’s Compensation Act, 1925 
(c. 84), 8. 35 (2). 

2068. Right to compensation.|—Claimant under 
Workinen’s Compensation Act, 1906 (c. 58), was 
employed as engineer upon a steam fishing boat. 
& was paid by a share in the profits with a gua- 
rantee from the owners that his share in the profits 
should never be less than 30s. a week :—Held: he 
was remunerated by a share in the profits within 
the meaning of Workmen’s Compensation Act, 
1006 (c. 58), s. 7 (2), & was therefore excepted 
from the Act. & not entitled to compensation.— 
ADMIRAL FISHING Co. v. ROBINSON, | 1910} 1 K. B. 
510; TL. J. WK. B. 5513; 102 L. T. 2035 26 
T. Ke R. 299; 54 Sol. Jo. 805; 481. WLC. C. 247, 
Ci. A, 

Annotations :- Apld. Costello v. Kelsall, Canwell vo Same, 

Tindall v. Great. Northern 8.8. Fishing Co. (1912), 56 


Sol. Jo. 720. Refd. Newstead v. Steam ‘ruwler Labrador 
(1915), 114 L. 'T. 27. 





2068 ii. .]—JAMLESON © CLARK, 
[1909] S.C. 1382: 46 Sea L. R. 73; 16 


the crew of a small cargo boat, who 
were remunerated by w share of the 
gross earnings of the vossel, was a 
workman within Workmon’s Compen- 
sation Act, 1906.---CLARK v. JAMIESON, 
11909) S.C. 13823 46 8e. L. KR. 78: 16 
S. L. T. 450.—SCOT. 


]— SHARPE ¢v, 


l. oe CARSWEL “9 
(1910] S. C. 391.—SCOT. 


2068 i. Right to compensation.}—A 
member of a crew of a fishing vessel, 
being remunerated by a share in the 
profits or gross eurnings of the working 
of the vessel: —Z/eld: excluded from 
the Act.—ABERDEEN StraM TRAWL- 

NG & Fisuing Co., Lirp. ev. GILL 
ioe i i a 45 Be. L. It. 247; 
oS. LT. 6415 1 Bo WLC. Oy 274. 
~SCOT. pee i 


Ss... T. 450; 2B. W. GG. Qu8.—— 
SCOT. 


2068 iii, ——-.] —- CoLQuNIOUN  t. 
WooLrr, [1912] 8S. C. 1190.— SCOT. 


2068 iv. .--A fireman on board 
a xteam-drifter was entitled to share 
in the profits realised from the ‘‘ scum °’ 
& ‘‘stoker,”’ & thereby participate in 
the gross earnings of the working of 
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2069. -J]—(1) Claimant under Workmen’s 
Compensation Act, 1906 (c. 58), was employed as 
boatswain on a steam fishing trawler & was 
remunerated by wages, maintenance & poundage 
dependent on the profits of the fishing expedition : 
—Held: he was remunerated by a share in the 
profits within the meaning of Workmen’s Compen- 
sation Act, 1906 (c. 58), 5. 7 (2), & was therefore 
excluded from the Act & not entitled to com- 
pensation. 

(2) Construction of the Acts (see No. 2037, ante). 
—COSTELLO v. PIGEON (OWNERS), [1913] A. C. 
4073; sub nom. COSTELLO v. KELSALIL BROTHERS, 
s2.L.J. K. B. 8733 108 Tl. T. 929; 29 T. L. R. 
5053 57 Sol. Jo. 609; 6B. W.C. C. 480, LI. L. 
Annotations :—As to (t) Apld. Stephenson v. Rossall Steam 

Fishing Co. (1915), 84 L. J. K. 18. 677. Distd. Nowstead 

v?. Stoam Trawler Labrador, [1916] 1K. B. 166; Meader 

¢. Danum Steuin Trawler Co. (1921), 14 B. W. C. GC. 236. 

Folld. Burgess v. 8.8. Angolia (1923), 129 L. T. 12. Refd. 

Burman v. Zodiac Steam Fishing Co., Williams 2. Duncan 

(Owners), McCord v. City of Liverpool (Owners) (1914), 

83 L. J. K. B. 1683. 

2070. -]—A member of the crew of a fishing 
vessc] was remunerated by a fixed wage of 42s. 
per weck & 2d. in the £ on the net carnings of the 
vessel :—Held : he was remunerated within the 
meaning of Workmen’s Compensation Act, 1906 
(c. 58), s. 7 (2), & the Act did not apply to him.— 
BURGESS v. ANGOLIA (OWNERS) (1923), 129 L. T. 
12; 16B.W.C.C. 503 16 Asp. M. I. GC. 208, GC. A. 

2071. —-— Wages only remuneration mentioned 
in agreement.|-—A fisherman who receives liver 
money & stocker money in addition to his wages 
receives them from the owner of the vessel out of 
her gross carnings, & they form part of his 
remuneration although wages are the only things 
mentioned in his running agreement. Le is there- 
fore remunerated by a share in the gross earn- 
ings within Workmen’s Compensation Act, 1906 
(c, 58), 8. 7 (2), & is not entitled to compensation 
under that Act. 

In cases where the stocker money & liver money 
are so small as to be of no importance it is open to 
the county ct. judge to find that the fisherman 
was not remuncrated by a share of gross earnings. 

BURMAN v. Zopiac STEAM FisHIna Co., WIT- 
LIAMS v. DUNCAN (OWNERS), McCorp v. Crry oF 
LIVERPOOL (OWNERS), [1914] 3 K. B. 1030; 88 
lL. J. KB. 16833 112 1.1. 583 80T. LR. O51; 
7.B.W. OC. GC. 767, 

«lnnotations :—Apld. Stephenson v. Rossall Steam Fishing 

Co. (1915), 84 t. J. KK. 7 677. Dat Nev ane Men 


Trawler Labrador, [1916] 1K. B. 166. 

2072. —-~— Subject-matter of profit producing 
small sum—Stocker money.]—BunKMAN v. ZODIAC 
STEAM FIsHiING Co., WiTLIAMS v. DUNCAN 
(OWNERS), McCord oo. City) or LIVERPOOL 
(OWNERS), No. 2071, ante. 

2073. -—— Subject-matter of profit not on board 
at time of accident— Stocker money.J—A_ fishingr 
Vessel was Just. with all hands a day after leaving 
port. Compensation was claimed for the death 
of a seaman on board her. In addition to his 
wages deceased was entitled, by the custom of 
the port, to a share of “stocker.” There was 
no stocker on board the vessel when she went down. 
She was. procecding to fishing grounds, where on 
former trips a considerable amount of stocker had 
been taken :—Ileld : it, was a term of the contract 
of service that deceased should be remunerated by 
& share of “stocker,” & he was therefore 

remunerated by shares in the profits or the 
gross earnings’ within Workmen’s Compensation 
Act, 1906 (c. 58), s. 7 (2), so that his dependants 


the vessel :—-HZeld: the widow was 
not entitled to colnpensation under 
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were not entitled to compensation under the Act.— 

STEPHENSON v. ROSSALL STEAM FISHING Co., Lirp. 

(1915), 81 L. J. W. B. 677; 112 L. T. 881; 8 

B.W.C. ©. 209, C. A, 

2074. —-— Voluntary work at extra remunera- 
tion—Arising out of profit sharing contract.|— 
A share hand or iisherman, that is, a member of 
the crew of a trawler who is remunerated by a 
share of profits or gross earnings & therefore 
excluded from the bencfit of Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 7 (2), cannot claim 
compensation under the Act in respect of an 
accident which happened to him while voluntarily 
employed at an extra remuneration, which was 
shared between himself & the other members of 
the trawler’s crew, in stowing fish boxes on another 
vessel belonging to the same employers, which 
carried the day’s catch to market, such additional 
employment arising out of & being incidental to 
his engagement as a share fisherman.-—WHELAN tv. 
GREAT NORTHERN STEAM SuHtpprne Co. (1909), 
ii L.J. kK. B. 860; 100 L. T. 913; 25 T. I. R. 
619; 2B. W. CG. CG, 285, C. A, 

Annotation :—Refd. Stephenson +. Rossall Steam lishing 
Co. (1915), 84 I. J. K. 2B. 677. 

2075. What amounts to sharing profits—Wages 
plus bonus.|——A claim for compensation by the 
widow of a member of the crew of a fishing vessel, 
which was lost with all hands, was resisted by 
the owners on the ground that deceased was 
remunerated by a share in the profits or gross 
earnings of the vessel within Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 7 (2), & therefore 
that the Act did not apply to him. Ile was 
employed. as chief engineer on board a steam 
trawler at a fixed weekly wage of £2 5s. It was 
the custom of the owners when the gross earnings 
of the boat exceeded £100 for any one trip, each 
trip being usually of about a week's duration, to 
allow a sum of £2 by way of bonus, of which £1 
went to the captain & 2s. 6d. to each of the remains 
ing eight members of the crew. If the gross 
earnings of the boai exceeded £125 the bonus was 
proportionately increased & so on, but it was not 
further increased if the gross earnings realised 
more than £175 :--lleld: the bonus was not a 
share in either the profits or the gross carnings of 
the vessel, but was an additional suin for wages 
determined by the amount of the gross earnings. 
Appct. was therefore entitled to compensation.- - 
NEWSTEAD v. LABRADOR (OWNERS), [[916] 1 1K. B. 
166; 85 1.5. K. BL 995 Dn. T. 27; 9 B. W. 
CG. C105, C. A. 

Annolations -—Folld. Duck ©. North Sea Staam Trawling 
Co. (1915), 9 BL We. CL CG. 8385) Moader ve Danuin Steam 
Trawler Co. (1921) 1B. W. GC. CG. 236. Distd. Burgess 
o. S.8. Angolia (1923), 120 L. T. 12. 

2076. ——.J|—Duck v. NORTH SEA STEAM 
TRAWLING Co., Lirp., No. 2400, post. 

2077. J—A trimmer on board a 
fishing vessel, whose duty it was to help to get the 
lish out, inet with an accident while doing so. 
In addition to his wages & food, he was paid at the 
rate of £L in every £100 up to £200 ; 108, in every 
subsequent £100 on the catch, & also 10s. for every 
£100 in lieu of stockabait :-—Held: the right of 
appct. was to receive a sum of money by way of 
remuncration measured by the gross earnings of 
the vessel & not a share in the profits or gross 
earnings of the vessel; he was not therefore taken 
out of the benefit. of Workmen’s Compensation Act, 
1906 (c. 58).—M BADER v. DANUM STEAM ‘TRAWLER 
Co, (1921), 14 B. W. C. CG. 2386, ©. A. 

Se ereaby : -Disid. Burgess v. 4S. Angolia (1923), 129 
1. PT. 12. 
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(c. 58).—-BUCHAN 8. SCOTTISH STEAM 
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Sect. 2.—Persons entiiled to compensation: Sub-sect. 
1, F.; sub-sect. 2, A. & B.] 


F. Workmen in Employment of Crown. 


Sce, now, Workmen’s Compensation Act, 1925 
(c. 84), 8. 33. 

2078. Royal Naval Reservist—Employed in mer- 
cantile marine.|—A stoker on board a merchant 
ship, who was entitled to wages from the ship- 
owners, & also as a stokcr in the Royal Naval 
Reserve to £6 a year as a retainer, was injured 
by an accident on the ship which disabled him 
from continuing to serve in the Royal Naval 
Reserve :—J/eld: the stoker was entitled under 
Workmen’s Compensation Act, 1906 (c. 58), to 
compensation from the shipowners not only in 
respect of his wages but also of the retainer, 
which must be taken into account as carnings 
under a conenrrent contract of service.-- BRANDY 
® RAPHAEL (OWNERS), [1911] 1 K. B. 3765 80 
L.J.K.B. 217; 103 L. TT. 7406, 277. L. R. 127; 
4B. W. ¢. ©. 6; 11 Asp. M. L. C. 541, C. AL; 
affd. sub nom. RAPUAET, (OWNERS) v. BRANDY, 
[191] ] A. C. 413, TI. 0. 


Annotation :-- Apld. Port of London Authorily Gray, 
(1919) 1K. 1. G5. 


ee oe 


Sup-sKEctT, 2.—DEPENDANTS. 
AA. Who are Denendants. 


Nee, now, Workmen’s Compensation Act, 1925 
(c. 84), 8. 4. 

2079. Posthumous child.]— WILLIAMS v. OCEAN 
CoaL Co., Lirp., No. 21384, post. 

—— Hegitimate.]—Sre Nos. 20838, 2152, post. 

2080. IWegitimate child.|—Smiti’s Dock Co. v. 
READHEAD (JOHN) & Sons, Irp., No. 4095, posi. 

2081. —---.J— Harris ¢. PowrE. DuFrKYN 
STEAM COAL Co., JTD., No. 2152, post. 

2082. ——- En ventre sa mére—At time of 
accident.]—-A workman, who had admitted that he 
was the father of a child en ventre sa mere & had 
promised to marry the mother & intended to 
provide for the child, was killed by an accident 
for which his employers were liable to pay com- 
pensation. The child was born some months 
afterwards :—J/ eld: the child was ai‘ de- 
pendant’? within the meaning of Workinen's 
Compensation Act, 1906 (c. 58), & entitled to 
compensation.—-ORRELL COLLIERY Co. v. Scio- 
FIELD, [1900) A. C. 433; 78 L. J. K. B. 677; 
100 L. T. 786; 25 T. 1. RR. 569 5 2B. WO. C, 204 
sub nom. SCHOFIELD v, ORRINLI COLLIERY Co., 
Lrp., 53 Sol, Jo. 518, HW. 1. 

Annotation :—-Consd. Lloyd ». Powell Daffryn Steam Coal 

Co,, [1914] A. GC. 783. 

2083. Evidence of intention of deceased to 
marry the mother—Acknowledgment of paternity— 
Admissibility & relevance of evidence.]—(1) Upon 
a claim for compensation under the Workmen’s 
Compensation Act, 1906 (c. 58), by a posthumous 
iegitimate child as a dependant of its putative 
father, who was killed by accident arising out. of 
& in the course of his employment with resps., 
evidence of statements made by deceased to the 
effect that he acknowledged the paternity of the 








ee 
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2080 i. legitimate child.|—Briuus %, 
MITCHELL (1911), 4 B. W. GC. GC. 400. 
—SCOT. 


; dants that. such 
m. Alien dependent resident abroad, | resident in a 
—Semble : the benefits givon by Work- 
men's Compensation Act, 1902, enure 
to the benefit. of a)l those who, irre- 


spective of race or residence, stand 





to «& deceased workman in any of the 
relationships mentioned in the Act; 
&, therefore, it is no objection to 
a claim for compensation by depen- 
ependants are 
€ foreign 
VARESICK v. BRITISH COLUMBIA COPPER 
ae LTp. (1906), 1 B. W. CG. C. 446.— 


n. ——.)}—Feld: 
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child & that he intended to marry the mother 
before the child was born is admissible both on 
the issue of paternity & on the issue of dependency, 
as evidence of the state of mind of deceased in 
relation to the child. Semble: the fact of 
dependency, whether in the case of legitimate or 
illegitimate children, & whether born or to be 
born, does not necessarily rest upon any promise 
of support by the father. 

(2) Where a claim has been made on the basis 
of partia] dependency, & no application to amend 
lias been made, the county ct. judge had no power 
to make an award, on the basis of total dependency, 
for a larger sum than that claimed.—LLoyD 1. 
POWELL DUFFRYN STEAM COAL Co., LYrp., [1914] 
A. CO. 733; 831. J. K. B. 1054; 111 L. T. 338; 
30 T. L. 1. 4503 658 Sol. Jo. 514; 7B. WC. C. 
330, H. L.; revag. S. C. sub nom. WaRrbD v. PITT 
(H. 8S.) & Co., LLoyp v, POWELL DUFFRYN STEAM 
Coal Co., [1913] 2 K. B. 130, C. A. 
ne ee Re Wrigh., Hegan «. Bloor, [1920] 

yh. a 

2084. .J—A woman who had been deserted 
by her husband went with her three children by 
him to live with another man, by whom she had 
an ilegilimate child. This man carned 458. a 
weck, which he paid to her & which she applied in 
the maintenance of the household. Her hus- 
band subsequently joined the Army, & she then 
received from the War Office a separation allow- 
ance of 23s. a week. The inan with whoin she 
was living was killed by an accident arising out of 
& in the course of his employment by resps. Upon 
an application by his infant illegitimate child for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58):—Tleld: in the absence of 
evidence that the mother of appct. placed any part 
of her separation allowance to a common fund 
for the maintenance of the family, appct. was 
totally dependent upon her father & entitled to 
compensation upon that footing.—TAYLOR vv, 
POWELL DUFFRYN STEAM COAL Co., Lirp., [1916] 
2K. 3B. 765; 851. J. K. B. 16805 115 7. 't. 409 ; 
60 Sol. Jo. 665; 9B. W. C. C. 477, C. A. 

2085. ——— Grandchild—Payment of increased 
compensation.J—PRITCHARD v. BETYISITELD COL- 
LIERY, Lyrp., No. 3357, post. 

2086. Of widow of workman—Workman 
not the father.J—Workmen’s Compensation Act, 
1923 (c. 42), s. 2, does not include illegitimate 
children of the widow of a workman killed by an 
accident arising out of & in the course of his 
employment, of whom the workman was not the 
father.--—-Scorr v. LONDON & NORTH HASTERN 
Ry. Co., [1926] 2 K. B. 204; 957. J. WK. LB. 510; 
154 L. T. 6183 42 T. L. RR. 292; 70 Sol. Jo. 408 ; 
19B. WC. C149, CL. AL; affd., 43 T. 1. R. 32, A. 1. 
aiinoldion Conse: Faulkner v. Sutton (Owners), [1927] 








B, Nature and Derivation of Right. 

See Workmen’s Compensation Act, 1925 (ec. 84), 
s. 2. 

2087. Direct statutory right—Not derived fron 
workman.]—A workman, who was accidentally 
killed in the course of his employment, died 
intestate, leaving a widow & children, who as 


anne 








an alicn workman who lost. his life by 
un accident in the course of his cm- 
ployment by resps. was entitled to 
compensation ak a dependant of tho 
deceased, notwithstanding that she 
was residing in a foroign country at 
the dates both of the accident & the 
death.—Krzusa v. CRow’s Nest Pass 
CoaL Co., LtTp., [1912] A. C. 590, 
Pp. C.—CAN, 


aliens 
country.— 


the widow of 
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his dependants were entitled to be paid compensa- 
tion by his employers under Workmen’s Compensa- 
tion Act, 1897 (c. 37). The amount of compensa- 
tion was agreed upon between the widow & the 
employers, but the employers refused to pay this 
amount to her unless she first took out letters of 
administration. ‘he widow refused this condition 
& commenced proceedings against the employcrs 
10 obtain compensation under the Act. ‘The 
employers paid the agreed amount of compensation 
into ct. ‘he county ct. judge ordered the 
employers to pay to the widow the costs of her 
application up to the date of the payment into ct. 
Against this order the employers appealed :— 
Held: (1) the employers were not entitled to insist 
on the widow taking out letters of administration 
before they paid over to her the agreed amount of 
compensation ; (2) the proceedings for compensa- 
tion having been rightly commenced, the county 
ct. judge had jurisdiction to order the employers 
to pay the widow the costs of her application up 
to the date of the payinent into ct.---CLATWORTH Y 
vu. GREEN (It. & H.), Tarp. (1902), 86 I. TT. 702 ; 
66 J. P. 596; 50 W. R. 610; 18 T. L. R. 6411; 
1 W.C. C. 152, C. A. 

2088. -|—A workman was injured by 
accident. He gave notice of injury, asking his 
employers to treat it as a notice under the Em- 
ployers’ Liability & Workmen’s Compensation 
Acts. His employers settled with him for a lump 
sum, obtaining a receipt releasing them from all 
liability under the Employers’ Liability Act & at 
cohmon law. The workman died, & his 
dependants claimed under the Workmen’s Com- 
pensation Act, 1906 (c. 58), subject to the deduc- 
tion of the sum paid under the settlement. ‘The 
county ct. judge found as a fact that there was no 
bond fide settlement & made an award in favour of 
the dependants:---Hcld: the right of the de- 
pendants was independent of, & not derived from, 
that of deceased, & they were therefore entitled to 
recover.-—HOWELL v. BRADFORD & Co. (191]), 
101 L. 1.4333; 4 B. W.C. C. 208, ©. A. 

‘Annotation :—Folld. Jobson v. Cory (1911), £ B. W. C. C. 284. 

2089. -] — Statements made by 
deceased workman, a blacksmith, to the general 
manager of his employers as to the nature & cause 
of an injury to his thumb which ultimately resulted 
in his death :—-U/eld : (1) not admissible on behalf 
of the employers in an application by deceased’s 
dependants for compensation under the Workmen’s 
Compensation Act, 106 (c. 58), as admissions by 
deceased, inasmuch as appcets. had, as dependants, 
a direct statutory right against the employers 
under Sched. I. (1) (a) ;_ (2) deceased workman was 
not a party to the litigation; & appcts. did not 
derive their title to compensation by derivation 
from him.— TUCKER v. OLDBURY URBAN District 
CoUNCIL, [1912] 2 K. B. 317; 81 L. J. K. B. 668 ; 
106 L. T. 669; 5B. W. CG. C. 296, C. A. 

Annotations :— Asx to (1 lid. ner ve. Dick, Kerr (1920), 

90 L. J. K. B. Tate Renae Ward pitt Lined a Lowell 


Duffryn Steam Coal Co., (1913] 2 K. B. 130; Beare v. 
Garrod (1915), 8 B. W. C. CG. 474. 























2090. -|—MANTON v. CANTWELL, No. 
2199, post 
2091. -——.]—A workman, who was in the 


employment of resps., suffered ‘‘ personal injury by 
accident ”” in respect of which he claimed com- 
pensation from them under Workmen’s Com- 
- pensation Act, 1906 (c. 58), s. 1, which was fol- 
lowed in due course by a request for arbn. by 
the wor n. His contention was that the 
accident arose ‘‘ out of & in the course of”’ his 
employment. But the county ct. judge before 
whom the application came negatived that view. 
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The death of the workman having subsequently 
resulted, it was said, from that accident, an 
application was made on behalf of his dependants 
for compensation under the Act. The application 
came on before the same county ct. judge, who 
decided that he had not jurisdiction to hear the 
application on the ground that the matter was res 
judicata. ‘Nhe dependants appealed :—Held: the 
dependants of deceased workman had a direct 
& independent statutory right against his employer 
under s. | of the Act of 1906; deceased workman 
was not a party to that litigation, nor did his 
dependants derive their title to compensation by 
derivation from him; that this being so, there 
could not be a plea of res judicata, when the pre- 
vious litigation on which the decision was reached 
was between parties entirely different from those 
concerned in the subsequent litigation, & there 
could not be an estoppel against the dependants, 
who were no parties to deceased workman’s 
claim for compensation, & did not derive their 
title from the person who brought it.—HIARPER v. 
Dick, Kerr & Co. (1920), 90 L. J. K. B. 13138; 
124 L. T. 4383 13 B. W.C. C. 250, C. A. 

innotation :—Apld. Wilson vr. Maple Mill (1925), 95 I. J. 

Kk. LB. 666. 


2092. Independent of previous claims by de- 
ceased workman—Payment of compensation to 
workman.|]—Where an award of a weekly sum had 
been made to a workman who was injured by an 
accident, & some months afterwards he died, & 
his dependants applied for compensation under 
the Act, claiming three years’ wages alter giving 
credit for the weekly payments already made to 
the workman :-—Held: there was jurisdiction to 
entertain the claim.—O’K kerr v, LovatTt (1901), 
18 T. L. R. 57; 46 Sol. Jo. 67; 4 W.C. C. 109, 
C. A. 

2093. ——.| — WILLIAMS tv. 
COLLIERY Co., LTp., No. 3335, post. 

2094. J—A workinan was injured & 
received compensation. A memorandum of agree- 
ment to pay him compensation was filed, & on an 
application to review the payments thereunder 
were terminated. Subsequently, the man died, 
& his dependants applied for compensation :— 
Held: the award terminating the rights of the 
workinan was no bar to the claim by the de- 
pendants.—JOBSON v. Cory (W.) & Sons, Lv. 
(1911), 4 33. W. CL. OC, 284, CL A. 

2095. ——.]—-MANTON v. CANTWELL, No. 
2199, post. 

2096. ———- Subsequent death not due to 
accident — No estoppel against employers.] — A 
workinan met with an accident in the course of his 
employment, & tumours on the neck ensued. Le 
was incapacitated for work, & his employers paid 
him half his weekly wages under an agreement 
to that effect, a memorandum of which was 
registered under Workmen’s Compensation Act, 
1897 (c. 37). The workman continued incapable 
of working, & died in a year. Ilis widow claimed 
compensation under the Act, & the county ct. 
judge found that the workman’s death was not 
caused or accelerated by the accident, the sole 
cause of his incapacity for work being the disease 
from which he was suffering, & of which discase 
alone he died; but he held that the employers 
were estopped from denying that the disease 
which caused his death was the result of the 
accident by reasen of the agreement & the pay- 
ments made by them :—Held: the agreement did 
not amount to an admission that the death was 
caused by the accident, & therefore there was no 
estoppel.— CLEVERLEY v. GAs, LIGHT & COKE Co. 


VAUXIIALL 
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Sect. 2.—Persons entitled to compensation: Sub-sect. 
2, B. & C. (a) & (b).] 


(1907), 24 IT. L. R. 933; 52 Sol. Jo. 75; 1 LB. W. 
C. C. 82, H. L. 
Annotation :-—Consd. Bedford v. Cowtan, (1916) 1K. B. 980. 
2097. Statements of deceased workman in- 
admissible.J—TucKER v. OLDBURY URBAN Ji1s- 
TRICT COUNCIL, No. 2080, ante. 
2098. Claim rejected by arbitrator./— 
HARPER v. Dick, Kerr & Co., No. 2091, ante. 
2099. J—Witson ve. Marie Miu, Lrp., 
No. 2091, post. 











C. What Amounts lo Dependceney. 
(a) In General. 
See Workmen’s Compensation Act, 1925 (c. 81), 
b. 4. 
2100. Question of fact..—Simmons v. WHITH 
Brornkers, No. 2114, post. 








2101. J—MAIN COLLIERY Co. v. DAVIES, 
No. 2115, post. 

2102. J—The question of dependency is a 
question of fact (COLLINS, M.R.).---DBivan sv. 


CRAWSUAY Broritks (CyFARTHA), Lirp., [1902] 
1K.B.25; 711.3. K.B. 495 851. b. 496; 50 
W. RR. 98; sub nom. BeAVAN v. CRAWSLAY 
BROTHERS (CYFARTHFA), Lirp., 18 T. Ll. 1k. 17; 
40 Sol. Jo. 20; 4W. 0. C. 110, C. A. 

slanotalions :-—Expld. McLean v, Moss Bay Lron & Steel Co., 

(1909) 2 K. BB, 521. Refd. Hodgson v. West Stanley 

Colllery, [1910] A. C. 229. Mentd. Gourlay + Murray 

(1908), 1 B. W. C. GC. 3352) Healy 2 Koilly ..917), 10 

B.W. OG. GC. 74. ‘ 

2103. ——./—A workman who was drowned at. 
sca had been accustomed in previous employments 
to give money regularly to his parents, who with 
their family claimed compensation as dependants 
of deceased. The judge found that the family 
were partly dependent on the workman's earnings, 
& awaided compensation. The judge in his note 
stated that he had not made a note at the time of 
the hearing, as he was not requested to do so :— 
Held: dependency is a question of fact, & there 
was evidence to support the decision, 

It is the duty cf a county et. judge to take a 
note, whether he is requested to do se or not.—- 
TURNER v. MILLER & RicHAnps (1910), 3 B. W. 
C.C. 805, CL A. 

Annotation :—-Consd. Robertson tr, Hall S.8. Co. (1910), 

3 BLOW. CG. G. 363. 

2104, ——.|—McLean v. Moss BAY TLeEMATI TE 
& STLEL Co., LTp., No. 2162, post. 

2105. J—NEW MOoNCKTON 
Lrp. v. KEELING, No. 2148, post. 

2106. e]—TAMWORTH COLLIERY Co., LTDb. 
v. LIALL, No. 3330, post. 

ee —--.|-- LEK ¢. Bespis (OWNER), No. 2146, 
post, 

2108. ———.]—-Brook v. Lopwt (leniy), Lirp., 
No. 2165, post, 

2109. J—PEART v. BOLChOW, VAUGHAN & 
Co., No. 2118, post. 

2110. --] — YOUNG U. 





COLLIERLES, 











LONDONDERRY 


_ MASTER AND SERVANT. 





2111. J—The workman was killed in the 
course of his employment. At the thine of his 
death he was living with his father, aged seventy- 
seven, his mother, aged seventy-one, & his two 
sisters, both over twenty-one years old, The 
father earned about £7 per week, & one sister 
earned £2 2s. per week. The family expenditure 
was £5 1$s. per week, of which the father in fact 
only contributed £3, deccased £2, & the sister 18s. 
The father spent his surplus earnings in other ways 
& partly invested it in a savings bank. The 
mother & the other sister did not carn wages. 
The county ct. judge found that they were main- 
tained out of a fund to which deceased in fact 
contributed a sum of about 15s. per week in excess 
of his own actual maintenance & that they were 
both partially dependent upon deceased work- 
man, The employers appealed on the ground 
that as the father was well able to maintain the 
mother & daughter they could not be held to be 
partially dependent upon deceased :—J/cld 2 the 
question was one of fact, & there was evidence 
to support the finding of the county ct. Judge, & 
no misdirection.- -PEARCE v. SOUTHERN Ry. Co. 
(1925), 95 Le J. K. B. 6415; 161 L. T4013 18 
B.W.C. C. 452, C. A. 

2112. — —J—CHEVERTON v. OCEANIC 
NAVIGATION Co., Lirp., No. 33438, post. 

2113. Mixed question of law & fact. ]---WiLLIAMS 
v. OCEAN COAL Co., Ltp., No. 2134, post. 

Presumption of dependency-—Of wife.] — Scc 
Nos. 2183-2135, post. 

——~ Of children.|— See No. 2146, post. 


STICAM 


(b) Tests of Dependency. 

See Workmen's Compensation Act, 1925 
s. 4. 

2114. Class & position in life of parties—Whether 
relevant consideration.|-—Jn order to bring himself 
within Workmen’s Cumpensation Act, 1897 (c. 37), 
as a ‘‘ dependant,” an appet. for compensation 
must show that he was to some extent dependent 
upon the carnings of deceased workinan for the 
ordinary necessaries of life, having regard to his 
class & position in life; it is Insuflicient that he 
merely derived pecuniary benefit from. such carn- 
ings. Whether appct. is in that sense a dependant 
is a question of fact in each particular case.— 
SIMMONS t. WILITE BROTUERS, [1899] 1 Q. B. 1005 ; 
68 L. J. Q. B. 507; 80 L. T. 3443 47 W. RR. 518 5 
1b T. L. KR. 2085 43 Sol. Jo. 882; 1 W.C. C. 89, 
CG. A. 

«fnnolations :-~- Consd. Main Colliery Co. v. Davies, [1900] 
A. GC. 8583 Peart v. Bolehow, Vaughan, [1925] 1 K. 3B. 
399. Refd. Hodgson v. West Stanley Colliery, [1910] 

A.C. 229 5 Sinnertons r. Addie slat are Ltd. (1920), 

13 B. W. C. C. 500; Kennedy v. Horden Collieries, Bamu- 


ford vw. Charlow & Sacriston Collicries, Bevan v. Joiccy, 
jee \. 2 ou 438; Pearce v. Southern Ry. (1925), 95 
ae . e . 4 


2115. .\—A father earning wages may 
be in part dependent upon the earnings of his child 
within the meaning of Workmen’s Compensation 
Act, 1897 (c. 37), & there is evidence upon which 


(c. 54), 











COLLIERIES, No. 4355, post. 


PART XIV. SECT. 2, SUB-SECT. 2.-- B. 


20991. Independent of previous claims 
by deceased workman.}--Under Work- 
men's Compensation Act. where notice 
of injury is given & a claim for com- 
pensation inade, witinn= the proper 
time, by uw workman who has been 
injured, the proceedings may, upon 
the death of the workman, be con- 
tinued on behulf of his dependauts, 
without a fresh notice of claim.—2e 
MorratTr & Crow's Nest Pass COAL 
Co. (1913), 35 W. L. R. 126; 4 
W.W. RR. 12493 12: D. LB. 2. 643; 18 


mene Oe 





=n vy 


B. Cc. ja 303.—CAN. 
o. When right lost.) — MELLIDAY 


vw. RAYMOND & Donerry Co. (N. B.), 
[1924] 3 D. L. KR. 850.—CAN. 


PART XIV. sae SUB-SECT. 2.— 
- (a). 

21001. Question of fact.}--Dependency 
ix always a question of fact.—DoBRik 
vw. Kuyrr & LEVANT S.S. Co., LIpD., 
[1913] S. C. 364.—SCOT. 

2100 ii. ——-.|}—-Youncr. NWDRIE& 
BENHAR COAL Co., LTp., [1913] S. U. 
(H. L.) 66.—SCOT. 





the father may be found to be in fact so dependent* 


—s 


PART XIV. aay a. SUB-SECT, 2.— 


p. General rule.J—A  Iegal  obli- 
gution to support, if such an obliga- 
tion exists, is not of itself sufficient 
to found dependency.—LiNDSAY %. 
M‘(iLASHAN & Son, Lirp., [1908] S. C. 
762; 45 Se. L. RR. 5593 15 S. LL OT. 
1011; 1 B. W. (. C. 85.—SCOT. 


_ a. Receipt of money at irregular 
tutervals.|—Appcets. received money 
at times from deceased in his lifetime, 
but there was no evidence of the money 


Part XLV.—-WoRKMEN’S COMPENSATION ACTS. 


& to be entitled to compensation for the death 
of the child, where it is proved that the child 
contributed to the family wages fund, that the 
father reccived the contribution & spent it in 
maintaining himself & hisfamily. 
Whether there is dependency is entirely a 
question of fact in cach case, irrespective of the 
standard of living in the neighbourhood or the 
class to which the family belong. The Act scts 
up no such standard ; the actual means of living 

& expenditure need alone be regarded. —MAIN 

COLLIERY Co. v. DAVIES, [L900] A. C. 358; 69 

L. J. Q. B. 755; 83 L. T. 83; 65 J. P. 20; 16 

"iL. R. 460; 2 W. C. C. 108, H. L.3; affy. 8. C. 

sub nom. DAVIES v. MAIN COLLIERY Co., LTD. 

(1899), 80 L. 'I’. 674, C. A. 

Annotations :—Consd. Howells v. Vivian (1901), 85 L. T. 
529. Folld. French v. Underwood (1903), 6 W. CG. C. 119. 
Distd. Osmond v. Campbell & Harrison, [1905] 2 K. BL. 
852. Consd. Hodgson v. Wost Stanley Colliery, [1910] 
A. (. 229; Turner v. Miller & Richards (1910), 3 B. W: 
(. C. 305; Briggs v. Mitchell (1911), 4B. W. GC. C. 4003 
Young v. Londonderry Collicrics (1924), 17 B. W. Cc. C. 
215; Peart v. Bolekow, Vaughan, [1925] 1 K. B. 399 
Refd. iices v. Ponrikyber Navigation Colliery Co., [1903] 
1 K. B. 259; Senior v. Fountains & Burnley (1907), 
76L. J. K. 3.9283; McLean v Moss Bay Iron & Steel Co., 
[1909] 2 K. 1B. 521; New Monckton Collierics v. Keeling, 
11911] A. C. 648; Tamworth Colliery Co. v. Hall, [1911] 
A. C. 665; Montgomery v. Blows, [1916] | K. LB. 899; 
Sheldon v. Butterley Co., [1919] 2 K. 1. 600; Sinnertons 
v. Addio (Collleries), Ltd. (1920), 13 B. W. C. C. 500; 
Dearie v. Barr & Thornton (1925), 18 B. W. C. C. 693; 
Kennody v. Horden Collieries, Bamford v. Charlaw & 
Sacriston Collicrics, Bovan v. Joicey, [1925] 2 K, B. 438; 
Pearce v. Southern Ry. (1925), 95 L. J. K. B. 641. 

2116. -.}—Frencu v. UNDERWOOD 

(1903), 19 T. L. R. 416; 5 W.C. CO. 119, C. A, 

_ 2117. —— ——.]—By Workmen’s Compensa- 
tion Act, 1923 (c. 42), 8.22: “ Kor the purposes of 
the principal Act, a person shall not be deemed to 
be a partial dependant of another person unless 
he was dependent partially on contributions from 
that other person for the provision of the ordinary 
necessaries of life suitable for persons in his class 
& position’ :-—-Held: in applying the sect. to a 
case of partial dependency under para. 1 (a) (ii) 
of Sched. I. to the Act of 1906, the following 
principles were applicable :—(a) 'The ct. must have 
regard to the standard of living that obtains 








among persons of the same class & position as the | 


person claiming to be a dependant; (b) as a 
gencral rule where the ct. finds that appct., as the 
head of the family, has adopted a certain scale of 
expenditure, it ought, primd facie, to regard that 
scale as fixing the standard of living of persons in 
the same class & position as appct., unless that 
scale is on the face of it grossly excessive or there 
Is evidence to show that it is in fact higher than 
the standard at which the persons in that class 
generally aim; (c) there is no common standard 
for all persons engaged in the same employment. 
The scale of expenditure must in the case of any 
particular family depend on a varicty of cir- 
cumstances, such as the number of the children, 
their sexes & ages, & whether any &, if so, how 
Inany of them are working & receiving wages 
& their amount; (d) the word ‘‘ necessaries’ in 
8. 22 ought to receive the same meaning as has been 
attached to it in other connections, as, for example, 
in the case of contracts by infants, & must be held 
to include all such things as are reasonable neces- 
sary to maintain the particular person in his state, 
station & degree; (e) where the whole of the 
family expenditure, including the contribution 
to it by deceased, is upon necessarics, dependency 








ror vane: — 





cemeeere ee 


having been sent at regular intervals 
or in regular amounts :—Held : appcts. 
were, on the evidence, dependants 
Within Workmen’s Compensation Act, 


1902.—FOLLIS v. SCHAAKE MACHINE 
WORKS (1908), 13 B. CG. R. 471; | 
B. W. c; Cc. 442.—CAN. 


r. Lteasonable expectation of bene- 
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is established within the terms of the sect.-— 
KENNEDY v. HORDEN COLLIERLES, LTD., BAM- 
FORD v. CHARLAW & SACRISTON COLLIERIES, LYD., 
BEVAN v. JOICEY (J.) & Co., [1925] 2 K. B. 438; 
05 L. J. K. B. 38073 1838 TT. 5023 18 BLW. CLC. 
139, C. A. 

2118. -J|—(1) The effect of Work- 
men’s Compensation Act, 1923 (ce. 42), s. 22, is to 
restore the rule for determining dependency 
adopted by the Ct. of Appeal in Simmons v. White 
Bros., No. 2114, unte, but rejected by the House of 
Lords in Alain Collicry Co. v. Davies, No. 2115, aie, 
namely, that in order to bring himself within the 
Workmen’s Compensation Act, 1906 (c. 58), as a 
dependant an appct. for compensation must 
show that he was to some extent dependent on the 
earnings of deceased workman for the ordinary 
necessaries of life, having regard to his class & 
position in life. 

(2) Whether a father is partially dependent 
upon the earnings of his son, a boy living with him 
& contributing to the common purse maintaining 
the family, is a question of fact to be decided after 
taking into consideration all the circumstances of 
the case. 

Appct. was the father of a boy of fourteen years 
of age who was killed by an accident arising out of 
& in the course of his employment as a cleancr-out 
in resps.’ pit. Appct. claimed compensation on 
the ground that he was partially dependent on the 
carnings of deceased. Appct. was a miner earning 
£3 Ils. a week, with a free house & coals. ITs 
eldest son, aged sixteen years, worked in the pit 
& earned £1 Os. Gd. a week. Deceased earned 
15s. 3d. a week. Neither the mother nor the 
youngest son, aged eleven years, earned anything. 
It was admitted that deceased would have 
advanced by rapid stages, as he grew & gained 
experience, to higher wages. The county ct. 
judge thought that the injury to the father at the 
time of deceased’s death was smail, & that to that 
slight extent there was dependency at the time of 
the death, but having regard to the fact that he 
was only fourteen years of age at the time, & in the 
ordinary course would have contributed increasing 
sums from time to time, he was of opinion that. £50 
added to the £15 which resps. had already paid for 
funeral expenses was ‘t reasonable & proportionate 
to the injury.” IIe accordingly made an award 
for £65:--Ueld: (3) upon the admitted facts, 
supplemented by his own knowledge & common 
sense, there was evidence before the county 
ct. judge upon which he could find that, after 
feeding & clothing the boy, there was a suflicient 
actual contribution by him to the provision of the 
ordinary necessaries of life for the family to 
constitute a basis for compensation; (4) the 
county court judge, having found that the father 
was a partial dependant of the boy, was entitled, 
in determining what sum be ought to allow for 
compensation which was ‘reasonable &  pro- 
portionate to the injury ”’ suffered by the father, 
to take into consideration, as he had done, the 
possibility of an increase in the earnings of the boy 
had he lived. 

Once dependency had been proved the extent 
of the injury was not to be measured only by the 
immediate loss, but by the prospective loss which 
was involved in losing a son, who, after all, is the 
hope & promise of the future (POLLOCK, M.W.). -— 
PEART v. Bonckow, VAUGHAN & Co., [1925] 1 
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jit.]}— Brown v. BRITISH COLUMBIA 
ELECTRICO Ry. Co., Lrp. (1910), 15 
B. C. It. 350.—-CAN. - 
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Sccl. 2.—Persons entitled lv compensation: Sub-secl. 
2, C. (b) & (e) 4.] 

K. B. 399; 941. J. K. B. 4973 132 L. T. 267 ; 

69 Sol. Jo. 123; 17 B. W. C. (. 221, ©. A. 

Annotations :-—As to (1) Refd. Kennedy v. Horden Colliecrics, 
Bamford v. Charlaw. & Sacriston Collierfcs, Bevan v. 
Jolesy, [1995] 2 K. B. 438. 4a to (2) Refd. Young t. 
Londonderry Collierfes (1924), 17 B. W.C. C. 215. 

2119. Dependency for necessaries—Not merely 
pecuniary benefit.|—SimMoNs v. WHITE BROTHERS, 
No. 2114, ante. 

2120. What are necessaries.] — K iNNEDY 
v. HORDEN CoLLUERIEes, Lrp., BAMFORD v, CHAR- 
LAW & SACRISTON COLIJERIES, Lrp., BEVAN tv. 
Joicny (J.) & Co., No. 2117, ante. 

2121. ——— Whole expenditure upon necessaries.]| 
KENNEDY tv. JJoORDEN COLLIERINS, Lrp., BAM- 
FORD t. CHARLAW & SACRISTON COLLIERIES, LTD., 
BEVAN tv. Joicuy (J.) & Co., No. 2117, ante. 

2122. — -— In accordance with class & position 
in Hife.| Prarr ov. BoLCKOW, VAUGHAN & CO.,, 
No. 2118, ante. 

2123. Means of living & expenditure.|—MAIN 
COLLIERY Co. v7. Davies, No. 2115, ante. 

2124. --—— Scale adopted by applicant—Prima 
facie reasonable.|-- KtNNEDY v. LLORDEN COL- 
LIWERIS, Lrp., BAMFORD 1. CHARLAW & SACRISTON 
COLLIERS, Lrp,, Bevan v. JoIcey (J.) & Co., 
No. 2117. anle. 

2125. - No common standard—For all persons 
engaged in same employment.|—KENNEDY v. 
HORDEN CoLLIERIES, rp., BAMFORD v1. CIFARLAW 
& SACRISTON COLLIERIES, LTD., BEVAN tv. OICEY 
(J.) & Co. No. 2117, ante. 

2126. Ability of applicant to support himself. |—— 
The fact: that the person alleged to he a‘ de- 
pendant ? of a workman hilled by an accident can 
maintain Jumself & his family without. the 
assistance of deceased does not of itself debar 
him from being a dependant.— LIOWELLS t. VIVIAN 
& SONS (1907), 85 1. 1. 529; 50 WL. R. 1635 18 
WLR. 863; 4W. OL CL 106, CL A. 

Annotations :— Refd. French vr. Underwood (1903), 5 WC. «. 
1193 Hodgson v. Wost Stanley Colliery, (19/0) A.C. 229. 
2127. ——-.J—Appet. claimed compensation as 

sole dependant, of Ler father, who was killed by 

reeident at resps.’ colliery, Nine years before her 
father’s death appcet.. who was then in domestic 
service, left her situation to go home & nurse her 
nother, The mother died a year afterwards, & 
appet. then remained at home to keep her father’s 
house. Ue clothed & provided her with board & 
lodging & gave her pocket money. She was a 
strong, healthy woman, & the county ct. judge, 
being of opinion that she was able to maintain 
hersell by her own work & that her father's 
earnings were not therefore the sole source to which 
she could have looked for maintenance either at. 
the time of his death or during the time when she 
kept his house, held that. she was only a partial 
dependant, & awarded her compensation on that 
footing :-- Held: it was irrelevant) to consider 

Whether appet. could have supported herself. 

She was in fact, at the time of her father’s death, 

totally dependent on his carnings.— Simms, 

LALLESHALL CoaL Co., [1917] 2K, B. 368; 86 


ee 
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L. J. K. B. 965; 117 L. T. 281; 10 BW. CLO, 
¢ ¢t 
yawns —Distd. Mitchell 2. Scottish Iron & Stcol Co. 

(1920), 18 B. W. ©. C. 415. 

2128. Money due to dependants—At workman’s 
death.]—In the case of the death of a workman 
leaving dependants, the test by which to deter- 
mine whether they were wholly dependent on 
his earnings at the time of his death, within 
the meaning of Workmen’s Compensation Act, 
1897 (c. 37), is whether what the workman was 
earning at the time of his death was the sole 
source to which they could look for maintenance 
at that time, & the fact that money came to them 
on the death of the workman cannot therefore be 
daken into consideration.—PRyYCE v. PENRIKYBER 
NAVIGATION COLLIERY Co., Lrp., [1902] 1 K. B. 
221; 711.5. K. BL 192; 85 L. T. 477; 66 J.P. 
198; 50 W. BR. 197; 18 T. L. RR. 543 46 Sol. 
Jo. 49; 4W.C, GC. 115, C. A. 


a{nnotation :—Refd. Hodgson v. West Stanley 
{1910] A. C. 229. 


Colliery, 


(c) In Particular Relationships. 
i. Wife. 

Sce Workmen's Compensation Act, 1925 (c. 84), 
s. 4. 

2129. Presumption of dependency. |— COULTHARD 
v. CONSETT IRON Co., No. 213838, post. 

2130. ———.|—STANTLAND v. Norru WASTERN 
STEEL Co., Lrp., [1907] 2 K. 3B. 425, n., C. A. 
Annotations :—Folld. Williams vo. Ocean Coal Co.. (1907] 


2K. 1. 422. Refd. New Monckton Collleries tv. Keeling, 
11911) A. C. G48. 











2131. J—Witiiams v. OCkAN Coal Co., 
Lrp., No. 2184, post. 
2132. -.}— NEW MONCKTON COLLIERIES, 


Lrp. ». KEELING, No. 2143, post. 

2133. Existence of dependency--- Husband & wife 
living apart—No contribution to wife’s support.|— 
Upon a claim for compensation under Workmen's 
Compensation Act, 1897 (c. 37), by the widow of 
deceased workman, it appeared that she had 
lived with & been maintained by him from their 
marriage up to June, 1904, when being out of work 
he Jeft her & never afterwards contributed to her 
maintenance. Ier only means of subsistence, 
after her husband left her, consisted of casual 
work & the charitable gifts of relatives, & she was 
for a week in the workhouse. About three weeks 
before his death, which occurred in Oct. 1904, 
the husband obtained employment, & he was 
earning wages when his death was occasioned 
by an accident arising out of & in the course 
of his employment. The widow stated in evi- 
dence that, before Jier husband’s death, she 
was expecting him back every day to provide 
a home. The county court judge found that 
she was dependent on her husband’s carnings 
at the time of his death, & accordingly awarded 
her compensation :—Held: the facts justified his 
finding. 

I think that the primary obligation of the hus- 
band to support his wife makes her a dependant 
unless there are some other means of subsistence 
upon which she can & does in fact rely in substitu- 
tion for the legal obligation of the husband to 





PART XIV. SECT. 2, SUB-SECT. 2.— 
Cc. (6) i. 


21291. Presumption of dependency.) - 
In workers’ compensation cases the 
legal presumption that a wife is de- 
pendent on her husbaud is sufliciently 
rebutted by the fact that the wife 
is living in adultery apart. from her 
husband.— ALLAN ® QROYA BRowN- 
tae rp. (1909), 12 W. A. L. RB. 


2129 ii, ———.}-K ELLY v. HOPKINS, 
{1908] 2 T. R. 84.—IR. 

2129 iii. -+-On a claim for com- 
ponsation it was contended that pltf. 
had deserted her husband without just 
cause :—Held: the onus of proof 
rested on deft., & in absence of such 
ovidence, pltf. must be presumed to 
have been a total dependant on her 
husband.—TURPIN v. RANGATANA 
ter ee Lrp., (1921) N. Z L. R. 


5.—-N 





213831. Existence of dependency—Hus- 
band & wife living apart—No contribu- 
tion to wife's support.}—QUEEN ov. 
CLAREE, [1906] 2 1. R. 135.—IR. 


2133ii. ——_-——_---——.] —SNEDDON v. 
Appik (1904), 6 KF. (Ct. of Sess.) 992. 
—§COT. 


2138 ili. —~—— —.}+—Jleld: a 
woman who had for fourteen years 
lived apart from her husband, & was 
supported by au illegitimate bon, was 
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support her (COLLINS, M.R.).—CouLTHARD v, 
CONSETT lron Co., [1905] 2 K. B. 869; 75 L. J. 
K. B. 60; 93.1.7. 756; 54 W.R. 1395 22°11. R. 
25; 50 Sol. Jo. 413; 8 W. CG. C. 87, C. A. 

sitter <—Consd. Williams », Ocean Coal Cv., [1907] 


° 422; Now 1 ; *, {If 
"A.C GLB. ew Monckton Collierles v. Keeling, (1911] 


2134. — .}—(1) Dependency within 
the meaning of Workmen’s Compensation Act, 
1897 (c. 37), 8. 7 (2), must always be a mixcd 
question of law & fact. There is a presumption 
in favour of the dependency of the wife upon her 
husband’s earnings, which is not rebutted by proof 
that at the time of his death he was not in fact 
supporting her. 

(2) The rule in Villar v. Gilbey, [1907] A. ©. 139, 
that a child en ventre sa méré shall be deemed to 
have been born, where it is for its benefit that it 
should be born, applics in the case of a posthumous 
child, & consequently such child is a dependant 
within the Act. 

Appct. for coimpensation was the widow of a 
workman, to whom she had been married in Mar. 
1903, & who was killed in Apr. 1906, ‘Che hus- 
band had not kept up a home for the wife, & had 
not since 1904 contributed to her support, she 
having in that year returned to her parents. The 
wife in Jan. 1906, went into domestic service, 
receiving £1 a month & board wages, & was in 
such service at the time of her husband’s death. 
here was also a child en ventre sa mere at such 
time, who was born in Sept. 1906. ‘The county 
ct. judge having decided that neither the widow 
nor the child were dependants within the Act. 
the Ct. of Appeal, reversing his decision, held, 
that he was wrong: (a), in ignoring the presump- 
tion of dependency in the case of the wife; & 
(6) in treating as conclusive the fact that the wife 
was hot recciving any part of her husband’s carn- 
Ings at his death; &, instcad of sending the case 
back, the ct. held that, as a matter of legal inference 
upon the facts in evidence, there was total de- 
pendency both in the case of the widow & of 
the Posthuinous child.—WILLLAMS v. OCEAN COAL 
Co.. Lrp., [1907] 2 K. B. 422; 76 L. J. K. B. 1073 ; 
7 In TT, 1603 23 1, 1. BR. 5843 51 Sol. Jo. 551; 
OW.C.C. 44, C0 AL 
-tanotalions :—.1s to (1) Dbtd. New Monckton Collicries v. 

Koeling, [1911] A. ©. 648. Refd. Toole vr. Isle of Erin 

(Owners) (1909), 3 B. W. GC. GC. 110.) ufs to (2) Apld. 

Schotield v, Orrell Colliery Co., [1909] 1 K. 1. 178. 














_ 2135. —— —— No application by wite.]— 
New MonckTon CoLumenimes, Lrp. v. KBELING, 


No, 2143, post. 
18 











0. Except negligible sum.|— 
A collier deserted his wife, & made no provision for 
her, so that: she had to go to the workhouse. Svven 
years afterwards he was killed at a colliery. Ile 
had only made her two payments during the whole 
time, totalling 9s. 6d. ‘The county ct. judge 
found the widow was not a dependant :—Held : 


noe was cvidence to support the finding.— 
YEVLIN v. PeELAW MAIN COLLIERIES (1912), 5 


B.W. C. G. 849, C. A. 
21 











' Wife supporting herself. ]— 
Several years before a workman's death his wife 
voluntarily left him, & persistently declined to 
return, Her daughter, aged sixteen at the time 
of the death, went with the mother. The mother 
was supported from property of her own, & the 


Se 





i Se metemaed 


2133 iv. 





not wholly or in part dependent of 
the earnings of hor husband, & was 
not entitled to compensation under 
Workmen’s Compensation Act, 1897, 
ae URNERS, Lrp. v. WHITEFIELD 
(1904), 6 F. (Ct. of Sess.) 823; 41 
Sc. L. KR. 631 > 12 S. L. T. 131.—SCOT. 


762.—SCOT 
2136 i. --— 

negligible sum 

M‘'GREVOR & Co. 


—— ——. ]}— LINDSAY 
v. M‘GLASHAN & Sov, LTv., {[1908]8S. C. 


-] — CUNNINGHA 
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daughter was supported for a time to some extent 
from her own earnings, & otherwise by her mother. 
The workman did not contribute. The county 
ct. judge found that neither wife nor daughter 
was dependent on the workman at the time of the 
death :—Held: there was evidence to support the 
finding.—PoLLEp v. GREAT NORTHERN Ry. Co. 
(No. 2) (1912), 1 lL. J. OC. C. 703; 5 BL WO. CLC, 
620, C. A. 
2138. Whole or partial dependency—Independent 
income or earnings of wife.|—A widow & children 
of deceased workman are none the less ‘“ de- 
pendants wholly dependent upon his earnings ”’ 
within the meaning of Schedule I., para. 1 (a) (i), 
of the Workmen’s Compensation Act, 1897 
(c. 37), because the workman has been enabled, 
by the receipt of moneys from his wage-earning 
sons or of moneys coming to him from other 
channels, to augment the fund out of which he 
has maintained his houschold. If, however, a 
workiman’s wife has, at the time of his death, 
independent means of support of any kind, which 
are not derived through him & which he could not 
have appropriated without her consent, such as 
private income or earnings of her own, the case is 
one of partial dependence on her husband’s 
carnings.—SENLOR wv. FOUNTAINS & BURNLEY, 
Lirp., (1907 2 K. B. 5633; 76 1. J. K. B. 928; 
97 L. T. 562; 23 T. L. R. 6345 51 Sol. Jo. 590 5 
9W.C. C. 116, C. A. 
Annotations : —Apld. MeLean v. Moss Bay Lron & Steol Co., 
j1909) 2 K. BR. 521. Overd. Hodgson ». West Stanley 


Colliery, [1910] A. C. 229. Consd. Pearce v. Southern Ry. 
(1925), 95 L. J. K. B. 641. 


2139. —_— -—— Sufficient for own maintenance 
—No earnings at time of accident.|—A husband & 
wife were living together & the husband earned 
very little, not sutlicient to support them both. 
Some time previously to her husband’s death the 
wife had carned good wages, enough to keep her- 
self, but at the time of the accident she was 
earning nothing. The county ct. judge found 
that the wife was not dependent :—J/leld: there 
being some evidence of partial dependency & no 
evidence to the contrary the case must be remitted 
for re-hearing.—SMIri v. Cops (1913), 6B. W.C. C. 
569, C. A. 

2140. —— Workmen’s Income supplemented— 
By sources other than own savings--Earnings of 
other members of family.|—-Sunion v. FOUNTAINS 
& BuRNLEY, Ltp., No. 21288, anle. 

2141. —— -——— ———,.|—-McLuAN v. Moss 
Bay Uematire & Stes Co., Lrp., No. 2162, post, 

_—_- o} —— HOpGson vu. 
WeEsT STANLEY COLuULeRY, No. 2161, post. 

2143. Refusal of husband to support wife— 
Probability of enforcement of obligation.])—Appct. 
who was married in 1881, left her husband in 1888 
on account of his cruelty, & had never since lived 
with him. There was no agreement for separation ; 
appct. never made any application for maintenance 
against her husband, who never in fact paid appet. 
anything for her own or her children’s support, 
& she supported herself by her own exertions. In 
1910 the husband met with a fatal accident while 
employed at resps.’ collierics. In a claim by 
appct. for compensation under Workinen’s Com- 

ensation Act, 1906 (c. 58), in respect of her hus- 
and’s death : —Held: appct. was not dependent 
upon her husband & the county ct. judge was 

















Sa 





r 


Sess.) 775; 38 Se. TL. KR. 574; 9 


8. L. T. 36.—SCOT. 


t. é Batrp « = Coa., 
Ltp. v. BiRsZzTAN (1906), 8 F. (Ct. of 
Sess.) 438; 43 Sc. L. R. 300; 13 
8. L. T. 812.—SCOT. 





¥. pegs. Fs 


xcept 


M v. 8 
(1901), 3 F. (Ct. of 
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Scct. 2.—Persons entitled to compensation: Sub-sect. 
2, C. (c) 4., dt. & iii.) a 

wrong in making an award of compensation in her 
favour. There is no presumption of law that a 
wife is dependent upon her husband’s earnings 
merely because of his legal obligation to maintain 
her, but the existence of this obligation, the 
probability that it will be discharged, either 
voluntarily or under compulsion, & the probability 
that the wife will ever enforce her right if the 
obligation be not discharged voluntarily, are all 
matters proper to be considered by the arbitrator 
in determining the question of fact whether or not 
the wife, at the time of her husband’s injury, 
looked to his earnings for her maintenance & 
support in whole or in part.—NiwW MONCKTON 
CoLLignies, Lrp. v. KEELING, [1911] A. C. 648 5 
80 .L. J. K. B. 1205; 105 1. T. 887; 277. LR. 
551; 55 Sol. Jo. 687; 4B. W. C. C. 382, D1. LL. ; 
revsg. S.C. sub nom. KEELING v. Niew MONCKTON 
CoLLieniis, Lrp., [1911] 1 K. B. 250, C. A. 


Annotations :- Folld. Dobbics v. Egypt & Levant S.S. Co. 

(1912), 6 B. W. C. C. 3483 Lee v. Bessio (Owner), [1912] 
1K. B.833 Volled vo. GN. Ry. (No. 2) (1912), 5B. W.C. C. 
620. Distd. Potts ©. Niddrie & Bonhar Coal Co., [1913] 
A.C. 531, Refd. Briggs ». Mitchell (1911), 4 B. W. CG. C. 
400; Lloyd » Powell Duffryn Steam Coal Co., [1914] 
A. CU. 733; Montgomery v. lows, [1916] 1 K. B. 899; 
Fraser tv. Fairfleld Shipbuilding & Icngineering Co. (1918), 
128. W. C GC. 4473 Sinnertons v. Addie (Collicrivs), 
Ltd. (1920), 13 B. W. C. GC. 5003 Dearie v. Barr & Thorn- 
ton (1925), 18 B. W. C. C. 693. 


ii. Child. 
See Workmen’s Compensation Act, 102. (c. 84), 


s. 4. 

Illegitimate children.] —Sce Sub-sect. 2, A., anfe. 

2144. Legal presumption of dependency—Infant 
children.]—LeEx v. Brssik (OWNER), No. 2146, post. 

2145. Dependency not established—No contribu- 
tion from father—Child supported by own earnings 
& by mother.]-—PoLLeD v. GREAT Norrienn Ly. 
Co. (Nu. 2), No. 2137, anie. 

2146. -——.]—The widow of a workman 
applicd on behalf of her two infant children for 
compensation under Workmen's Compensation 
Act, 1906 (c. 58), in respect of his death in 1909 by 
an accident arising out of & in the course of his 
employment. Appct. had been deserted by ler 
husband in 19083 & had gone to live with another 
inan, tuking her children with her. There was no 
evidence that deceased had ever supported the 
children. The county ct. judge found that the 
children were dependants & awarded them com- 
pensation. Anappeal by the employer was allowed 
on the ground that dependency was now a question 
of fact, & that there was no evidence to support 
the decision of the county ct. judge. 

The rule that there is no legal presumption of 
dependency applies to the case of infant children. 
—Leb vr. Bessin (OWNER), [1912] 1 K. B. 83; 
81 L. J. K. B. 114; 105 L. T. 659; 5B. W.C. CG. 
003 12 Asp. M. L. ©. 89, C. A. 
aAnnoldion : -, Bold. Potts v. Niddric & Benhur Coal Co., 


(1913) ALC. 5: 
2147. —— Applicant married & living with 
a eked Ppee a married 





husband-—Father 
woman living with her husband & five children, 








MASTER AND SERVANT. 


claimed to be partially dependent upon her father 
who was killed by an accident arising out of & 
in the course of his employment by resp. For five 
years before his death deceased had lodged with 
appct. & her husband, paying 13s. a week towards 
the household expenses, rendering certain services, 
& making occasional presents to his daughter. 
Uer husband earned £2 Ys. a weck, out of which he 
allowed her 23s. for the housekeeping of the family, 
she being under the mistaken idea that his wages 
were only 30s. a week. ‘The household expenses 
amounted to 36s. a week. In an arbitration 
under Workmen’s Compensation Act, 1906 (c. 58), 
the county ct. judge estimatcd that the total 
profit derived from the excess of the father's pay- 
ments, services, & gifts was about Js. a week ; 
but he found as a fact that appct. was not a 
dependant :—Held: his award was right. The 
husband provided the home & the whole means of 
living; if there was any profit arising from 
deceased’s payments it belonged to the husband 
& if there was any dependency it was that of the 
husband, who could not claim as a dependant 
under the Act.—MONTUOMERY v. Blows, [1016] 
1K. B. 809; 851.3. K. B. 7945 114 L. T. 867 5 
32 I. L. R. 8873; 60 Sol. Jo. 427; 9 B.W. CG. C. 
347, UC. A. 

Annotation -—Distd. Siunith ve SS. Gwendalough (1919), 

122 L. T. 228. 


2148. Whole or partial dependency—Profit on 
payment by lodger.]|—Appct. who was thirty-nine 
years of age, was the only daughter of deceased, & 
lived with her father who was very old & who was 
the tenant of the house & owned the furniture in 
it. He earned 18s. per week which he gave to 
appet. The rent & rates of the house came to 
about 3s. Jd. per week. Appct. said in evidence, 
“IT had a lodger. Ile paid 10s. for board & 
lodgings. IL kept the house. We had not lodgers 
often. Lie had been with me over a year. Out 
of the 16s. 4s. or 5s., not more, was profit. After 
father’s death he stayed on. I have kept on the 
house since with the lodger’’:—Held: appct. 
was wholly dependent upon the carnings of 
deccased.—MARsI v. BODEN (1905), 7 W. CG. C. 
110, C. A. 

2149. ——- Parent’s means supplemented—By 
sources other than own earnings—Earnings of 
other members of family.]—SENIOR v. FOUNTAINS 
& BURNLEY, Lrp., No. 21388, anie. 

2150. ——- ——. ——. -}-~— Hopuson  v. 
West STANLEY CoLLiEny, No. 2161, post. 

2151. Desertion by father—Decree for 
alimony.]—In Mar. 1907, a workman deserted his 
wife & children. Up to 1909 he occasionally made 
small payments to his wife & two younger children, 
wmounting in all to £2, which was applied towards 
the support of the family. The payments then 
ceased, & in Sept. 1909, the wife obtained a decrec 
against him for aliment of the two younger children 
who were in pupillarity & recovered 17s. from his 
employers by arrestment used on the decree. 
The workman then disappeared to avoid further 
diligence & was not traced until his death in Aprs 
1911, by accident arising out of & in the course of 
his employment. The wages due to him on his 
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2149 1. Whole or partial dle pendency— 

arent’s income supplemented—By 

sources other than own earnings—HKarn- 

ings of other members uf Samily. -— 

SINNERTONS v0. ADDIE (Roper) & 
Cc. 


a —. were 
. 


Berke oie ior aS nek ss! | 
~L. R. 585 ; 20) 238. L. T. 153; 
13 B. W. CG. C. 500.—8COT. sae ar 


2149 ii. ——_-  —— 


————— —,J— 


DrARIE v. BARR & TuoRNTON, LTD., 
(1925) S. C. 591.—SCOT. 


Desertion 
Youna v. NippRig & BENTAR COAL 
Co., LTp., [1912] 8S. Cc. 644; 
L. R. 518; (1912) 1 8S L. T. 274.— 


b. --—— Child working for father.}- - 
A workman’s daughter, who had pre- 
viously been varning wagos, roialuvd 


at home after her mother’s death, 
to keep her father’s house, getting 
from him board, lodging, & clothing, 
but no wages. The workman was 
killed by accident in the course of his 
employment :—Held: the daughter 
was a dependant of the workman in 
the sense of the Workmen’s Compensa- 
tion Act, 1897.—MoyYEsS v. IXON 
(1905), 7 I. (Ct. of Sess.) 386,—SCOT. 


o, Acaning of 


by = father.}— 


49 &e. 


“ children.””] — 
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death were paid to his wife. From the date of his 
desertion the wife & family were supported almost 
entirely from the earnings of the two elder children. 
These contributions were not made ez pietate 
& could have been recovered under the decree for 
aliment. The widow claimed compensation under 
Workmen’s Compensation Act, 1906 (c. 58), on 
behalf of her two pupil children :—Held: there 
was evidence upon which the arbitrator could find 
that these children were wholly dependent on the 
earnings of their father.—Portrs v. NIDDRIE & 
BENHAR CoAL Co., Lirp., [1913] A. C. 5313 82 
L. J.P.C. 147; 109 L. T. 568; 29 1. L. RR. 626 ; 
sub nom. YOUNG v. NIDDRIE & BENHAR COAL Co., 
Lrp., 57 Sol. Jo. 685 ; 6B. W. C. C. 774, H. L. 


Annotation :-—Refd. Lloyd v. Powell Duffryn Steam Coal 
Co., [1914] A. C. 733. 
2152. -—— Illegitimate child—Posthumous— 


Date of mother’s marriage fixed.|—A posthumous 
illegitimate child of a workman killed by accident 
claimed compensation as a dependant. The work- 
man had been engaged to the mother for two years, 
& at the time of his death had publicly announced 
his intention of marrying her, made all arrange- 
ments & fixed the date of the ceremony. Four 
days before this date he was killed. ‘The county 
ct. judge found that the child was a partial de- 
pendant only :—Held: he had misdirected him- 
self, & upon the evidence before him the child 
was wholly dependent..—HARRIS v. POWELL 
DurFRYN STEAM COAL Co., Lrp. (1915), 9 B. W. 
(1. C. 03, C. A. 

2153. ——- ——--- Extraneous allowance received 
by mother in respect of legitimate children.|— 
TAYLOR v. POWELL DUFFRYN STEAM COAL Co., 
Lrp., No. 2084, ante. 


iii. Parent. 
Sce Workmen’s Compensation Act, 1925 (c. 84), 
4 


S. 4. 

2154. Partial dependency—Contribution by child 
to general family wages—Contribution spent in 
maintenance of family.J—MAIN CoLliERY Co. v. 
Davies, No. 2115, ante. 

155 -|—Appct. was a boatman. 
He had a son fifteen years of age who helped him 


——— 








with the boats, earning wages which the father 


computed to be more than £2 per week. Appct. 
did not actually pay his son any wages while he 
was working with him. But he made an estimate 
of what the son was entitled to receive, deducted 
therefrom £2, & gave the remainder to the son by 
way of pocket money. 

Appct. who was living apart from his wife had 
also a daughter six & a half years of age. He was 
tenant of a house of which he paid the rent. He 
employed a married woman who had two infant 
children as his housekeeper. He arranged to 
pay her £5 a week towards the housekeeping, she 
bearing the rest of the expense thereof out of the 
s¢paration allowance which she was receiving 
owing to her husband being a prisoner in Ger- 
many. The £2 per weck to which appct. reckoned 
that the son was entitled went in support of the 
Joint household, including that son & appct. & 
his other child, as well as the three other occupants 
of the house. ‘he son subsequently left appct.’s 
employment & entered that of resps., who were 





Ileld é the words “child” & ‘ chil- 
dren ”? as used in Workmen’s Compen- 
sation Act, 1923, s. 2, are not limited 
to the immediate descendants of the 
Workman, but include such of his 
dependants as are in fact under fifteen 
BSugrent Go, Lio ais] Se BE 

s TD. s e s 
—SCOT. : , 


Contribution spent 
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21541. Partial dependency—Contribu- 
tion by child to gencral family wages— 
in muintenance of 
family.}—Theo father of a bo 
wages were hauded cach week to his 
mother & uscd in keeping the family, 
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shipowners. While working as a seaman on board 
one of their steamships he met with his death as 
the result of an ‘‘ accident arising out of & in the 
course of”? his employment, within the meaning 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 1. His wages on the ship had amounted to £3 
per week. Thereupon a claim was made by appct. 
against resps. for compensation to him as a 
partial dependant upon the carnings of his son, 
which was followed in due course by a request for 
arbn. under the Act. 

It was decided by the county ct. judge that 
appct. was entitled to £L per week for three years, 
being the amount of the loss which he had sus- 
tained through the death of jis son, inasmuch as 
the maintenance of the son did not amount to as 
much as £2 per week, & the balance went towards 
the support. of appct. & his other child :—Meld : 
there was a reasonable expectation of payments 
cquivalent to £2 per week being continued by the 
son if he had Jived, cither while he was at sea or 
when he returned to his father’s employment ; 
appct. had therefore been deprived of what 
remained after the money was expended for the 
maintenance of the son in the joint houschold, & 
to that extent he was a dependant upon the 
carnings of the son; & accordingly he was entitled 
to receive the compensation which had been 
awarded to him.—SMrriq ov. GWENDALOUGI 
(OwneRS) (1919), 122 L. T. 228; 12 B. W. CLC, 
380, C. A. 

2156. -——- ——_ -—-— Father able to maintain 
family out of own earnings. |—-PEARCE v. SOUTHERN 
Iiy. Co., No. 2111, ante. 

2157. Cessation of contribution prior 
to death.|—-A father claimed compensation as a 
dependant of his son, who had paid considerable 
sums to the family fund while employed as a fisher- 
man in 1906, 1907 & 1908; the last payment was 
made early in 1909. In the summer of that year 
he made two voyages of a month. receiving £2 5s. 
a month wages & his keep. He did not send any 
part of the £2 5s. home to his father, & on the last 
of these voyages he was drowned : --Held: there 
was evidence to justify the judge in finding that 
the father was a partial dependant.—RoBieRrTrson 
v. HALL BroruEens 8.8. Co. (1910), 3 B. W. Cc. C. 
368, ©. A. 

2158. ——,|—A marine engineer who 
lived at home with his mother when not at sea, & 
contributed regularly to her support, was employed 
to take a tug out to the Mediterrancan. Le gave 
his mother £7 before he left, & while on the voyage 
wrote to his sister, saying that if he couid find 
work to do, he might stay in Crete. He sent no 
more moncy but was drowned on the voyage out. 
Two years later, on hearing for the first time 
of his death, his mother claimed compensation. 
The county ct. judge held there was no dcpendency 
proved :—IHeld: there was ample evidence to 
prove partial dependency, & no evidence that that 
dependency had ceased. -—NAsH uv. MCALPINIs 
(Sin Rosen) & Sons, Lip. (1925), 133 da. T. 647 5 
ISB. W. C. C. 268, C. A. 

2159. —— Equivalent to cost of own main- 
tenance-—Voluntary services by child to parent.|—- 
TAMWORTH COLLIERY Co., limp. v. HALL, No. 
3350, post. 


ee ee ee 

















1 held to be a dependant within Work- 

men’s Compensation Act.—MILLA 2%. 
SHERWOOD STORES, LTv., [1918] 1 

W. W. BR. 889; 11 Sask. L. 2. 119.— 
CAN. 


215481. —— ——- ——. | - ASHCROFT 
vw. CABLE & Co. (No. 2) (1904), 23 
N, Z L. ite 625.—-N.Ze 
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Sect. 2.—Persons entitled fo compensation: Sub-sect. 
2,C. (c) it. &iv., &D. Sect. 3: Sub-sect. 1. A.] 


2160. Parent inmate of workhouse—No 
contribution to maintenance.]—A pauper inmate 
of a workhouse, towards whuse maintenance no 
contribution is in fact made by his son, is not as a 
matter of law in part dependent on the son’s 
earnings within the meaning of Workmen's 
Compensation Act, 1807 (c. 37), 8. 7 (2), notwith- 
standing the son’s indirect obligation under the 
poor law to contribute to his father’s maintenance. 
—REES v. PENRIKYBER NAVIGATION COLLIERY CoO., 
[1903] 1 K. B. 259; 721.35. K. B. 85; 871. T. 
661; 67 J. P. 231; 51 W. R247; 19 T. 1. RR. 
113; LLG. R178; 5 W. CGC. ©. 117, G. A. 
winnotationa :-—Distd. Coulthard v. Consett Tron Co., [1905] 

2 K. 3B. 869. Refd. Williams ¢. Ocean Coal Co. (1907), 

07 L. T. 150; HNodgeon v. West Stanley Colliery Co. 

(1910), 102 L. T. 194. 

2161. —-— Of mother on children—lIn addition to 
dependency on husband.|—(1) A father & his two 
sons, workmen in the same cmployment, were 
hilled by one & the same accident. The earnings 
of all three formed a common fund out of which 
the whole family was inaintained. The mother 
& her surviving children, none of whom earned 
wages, were as a matter of fact dependent upon 
the earnings of each & all of the three deceased :— 
Held: the mother & her surviving children were 
entitled to cumpensation in respect to each of the 
three deaths under the Workmen’s Compensation 
Act, 1906 (c. 58). 

Senor v. Fountains, No. 2138, ante, ov rd. 

(2) There is no warrant in the Workiuei:n’s Com- 
pensation Act. 1906 (c. 58), for refusing the maxi- 
mum amount of compeusation in cases of partial 
dependency.-- WopcGson v. Wrst STANLEY COol1- 
MERY, [1QIOJ A.C. 22935 TL. J. aK. B. 3563 102 
1. T2194; 26 7. 1. BR. 3235 54 Sol. Jo. 4035 3 
B.W.C.C. 2605 745. P. Jo. 124, UL. 
annotations :-—Asto (1) Folld. MeLcan v. Mors Bay Hamatite 

& Steel Co. (1910), 5 Sol. Jo. 441. Consd. Briggs rr. 

Mitchell (1011), 4 B. W. CG. C. 400; New Monckton Col- 

licries v. Keoling, [1911] A. C. 648. Apld. Pearce ev. 

Southern Ry. (1925). 95 L. J. K. BB. G41.) Refd. Hall r. 

Tamworth Colliery Co., (1911) 1 K. 2B. 34135) Montgomery 

” Blows, (1916) 1 K. 2B. 899: Sheldon v. Butterley Co., 

11919) 2 K. 2. 6003) Sinnertons «. Addie (Collierics), 

Ltd. (1920), 13 BL W.C. GC. 4003) Dearie v. Barr & Thorn- 

fon (1925), 18 B. W. CL. O. 693. sts fo (2) Refd. Potts «. 

Niddrie & Benhar Coal Co., (1913) A.C. O31. 

2162. ——-- ——— -——.|—-M. had married a 
Woman with an illegitimate son, of whom he was 
not the putative father. The three lived together, 
the son paying his wages to his mother, who put 
them into the common fund out of which the whole 
family was maintained. The son was killed by 
accident, & M. & his wife claimed compensation as 
‘dependants ” :— Held: as dependency was a 
question of fact in each case, & resps., by failing to 
appear on the appeal, admitted that on the facts 
In this case the mother was dependent in part on 
her son’s carnings, she was entitled to compensa- 
tion.--MCLEAN v. Moss Bay LUemarity & STEEL 
Co., Trp. (1910, Apr. 15), 54 Sol, Jo. 4413) 8 
oe CLC. 402, 0. 1.3 revsg., [1909] 2 1K. B. 521, 
alnnatations :— - ; 

(1910, Mar. yy Tilo) Ae ad. 

21611. ‘hildren—In- 
addition to depndedeg oe tema 
KILGARIFF v, ASSOCIATED GOLD MINES 
a ra 





West Stanley Colliery 
Refd, Toole rv. Isle of 


ees ee eee 





ARROL & Co. - Lip. 

7 ¥F. (Ct. of Sess.) 906; 

695 > 13 S. Ia T. 261.—SCOT. 
f. Total dependency—Of 


MASTER AND SERVANT. 


, 9), 3 B. W.C.C. : n 
Gislitocios nor ine LiL] A. é. bis; pactee i oe 
Ry., (1926) 2 K. B. 204. 

2163. ——— In respect of each member deceased— 
Several members killed by same accident.}] — 
Hopason v. WEST STANLEY COLLIERY, No. 2161, 
ante. 

2164. ——— Award not expressly based thereon— 
Presumption of such basis.|—A widow was solely 
dependent for the upkeep of herself & two 
daughters on the money derived from her three 
children. Mach daughter brought 6s. a week, & 
lived with their mother. The son lived apart, & 
brought 10s. a week. The son was killed by acci- 
dent, & his mother claimed as dependant. There 
was no direct evidence of total dependency on the 
son's carnings, & the county ct. judge, without 
actually finding partial dependency, stated that 
the only question for him tu decide was as to the 
amount of compensation to be paid, & he awarded 
£00 :—eld: the case wa, clearly dealt with on 
the basis of partial dependency, & there was no 
misdirection.-—FORD v, OAKDALE COLLIERY COo., 
Lrn. (1915), 8 B. W. C. C. 127, C. A. 

2165. Contribution by two children— 
Equivalent sum secured to parent on cessation by 
one child—Death of other child.]—A woman lived 
at home with her two sons who paid for the up- 
keep & maintenance of the home. Once of the sons 
married & fceft his mother. In his place came two 
lodgers on terms that they contributed to the cost 
of coal used in the house, rent, & so forth, much 
as the son had done before he married. A few days 
later the other son was killed. "The mother claimed 
compensation as a dependant. The county ct. 
judge found partial dependency only, & awarded 
compensation on that basis. The mother appealed 
on the ground that she was wholly dependent :— 
Held: the question was one entirely of fact, & 
there was evidence to support the county ct. judge's 
finding.- Brook v. LopGr (HENRY), Lrp. (1917), 
10 Bb. W.C. C. b74, C. A, 





iv. Other Relationships. 

ve Workmen’s Compensation Act, 1925 (ec. 84), 
sed. 

2166. Sister—Married & living with husband— 
Brother lodging with applicant—-Payments in excess 
of cost of lodging.|-—Appct. who lived with her 
husband in his house claimed compensation as 
being a partial dependant of her brother, a sea- 
taan who, when at home, boarded & lodged with 
appct., his sister. He paid her sums of money in 
excess of the amount required for his board & 
lodging, as he intended that appct. should spend 
the surplus as she wished :-—Held: appct. could 
not be partially dependent on the brother as she 
was wholly dependent on her husband with whom 
she lived.-—TOOLE v. ISLE or RIN (OWNERS) 
(1909), J B. W. GC. C. 110, C. A. 

2167. Under fifteen.|—Under Workmen's 
Compensation Act, 1923 (c. 42), s. 2 (now contained 
in Workmen’s Compensation Act, 1925 (c. 84), 
s. 8), where a workman at his death leaves a widow 
or other member of his family, not being a child 
under the age of fifteen, wholly or partially 











parents. ]—VARESICK v. BRITISH COLUM- 
BIA CoPPER Co., Lrp. (1906), 12 
B.C. R. 286.—CAN. 


r. KELLY (1905), 
42 Se. L. It: 


mother— 


2161 ii. ———-— —~,]— Barrer v. 
eats rye ay, Co. (1899), 1 
- (Ct. of Sess. 39; 36 Se. L. R. 
$74; 78. L. T. 88-—scoTr. 
d. ——— ——~.}—- HEALY v. Re 
[1917]21.R. 446.-IR. ee 
e.—— Of father on child.) — 


Mother in prison.--ADDIE & SONS 
COLLIKRIES, LYp, v. TRAINER (1904), 
7 F. (Ct. of Sess.) 115; 42 Se. L. RB. 
85; 128. L. T. 460.—SCOT. 

gs. ——- ——.]}—-RINTOUL v. DAL: 
eof ee Co., LTp., [1908] S. C, 1025. 


h. Occusionul sums  remiticd to 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (0) iv. 


k. Sistcr.)— Durry v. MORGANS 
(1907), 9 W. A. L. RK. 203.—AUS. 

1. HIusband.)--Tho value of scr- 
vices rendered by a wife in the manage- 
ment of her husband’s house is to 
reckonod in determining the extent 


Part XIV.—WorkKMEnN’s ComMPENsATION ACTS. 


dependent upon his carnings, & in addition leaves 
one or more children under the age of fifteen so 
dependent, then an extra sum calculated in 
accordance with the sect. is to be added to the 
compensation payable as an allowance for the 
children :—Held: the words “child” & ‘ chil- 
dren ’’ are to be construed in both parts of the 
sect. in the same sense, & are not to be confined to 
the workman’s own lineal descendants, but include 
any young persons under the age of fifteen who arc 
within the definition of ‘‘ dependants ” & ‘‘ mem- 
ber of a family ”’ in sect. 18 of the principal Act ; 
therefore, the workman’s two sisters, children 
under the age of fifteen, being partially dependent 
upon his earnings, & members of his family were 
entitled to the extra allowance provided by the 
section. —FAULKNER v. SUTTON (OWNERS), [1927] 
1 K. B. 207; sub nom. FAULKNER ?, OVERTON S.S, 
Co., 961. J. K.B. 128; 135 1. T. 756, 0. A. 


D. Devolution of Right. 

See 1925 Act (c. 84), s. 2, Sched. IT (2). 

2168. On death of dependant--—To personal repre- 
sentative— Death before award.|—Where the sole 
dependant of dcceased workman, whose death 
was caused by an accident arising out of & in the 
course of his employment, made a claim against his 
employers for compensation under Workmen’s 

‘ompensation Act, 1897 (c. 37), but died before 
any award was made in respect of that claim :-- - 
Held: the right to compensation survived, & 
passed to the legal personal representative of 
deceased dependant.—DARLINGTON 9». Rosco 
& Sons, [1907] 1 K. B. 219; 761. J. Kh. B. 371; 
96 L. TT. 1793 28 UT. R. 1673 51 Sol. Jo. 130 ; 
9W.C.C.1,C. A. 


Annotations :—Apprvd. United Collierics v. Simpson, [1909] 
A.C. 383. Roafd. Tomalin v. Pearson, [1909] 2 K. B. 61. 


2169. -—-—- ~—— Death before claim.] — The 
right of a dependant of a deceased workman to 
make a claim & take proceedings under Workmen’s 
Compensation Act, 1906 (c. 58), passes to the exor. 
of the sole dependant who has died without 
having made a claim. 

The maxim Actio personalis morilur cum persona 
is not applicable to cases under the Workmen’s 
Compensation Act, 1906 (ce. 58), 

A workman in the employment of applts., a 
collicry co., was knocked down by a waggon while 
in the course of his employment on July 9, 1907. 
He died of his injuries on July 14. ILis mother, 
alleged to have been dependent. upon him, died on 
Oct. 16, 1907, without making any claim upon 
applts. ‘he extrix. made a claim on Dec. 10, 
1907, under the Workuicn’s Compensation Act, 
1906 (c. 58), as representative of the mother :—: 
Held: the claim must be admitted in law.— 
UNITED CoLLIERIES, Ln. v. SIMPSON, [1909] A. C. 
$83; 78 1. J.P. C. 129; 25 T. lL. R. 6783 5% 
Sol. Jo. 630; sub nom. UNITED COLLIERIES, ITD. 7. 
HENDky, 101 L. T. 129; 2 B. W. CG. C. 308, 11. L. 


Annotations -—Apld. Krzus v. Crow’s Nest Pass Coul Co., 
(1912) A.C. 590. Consd. Daff v. Midland Colliery Owners’ 
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Mutual Indemnity Co. (1913), 82 L. J. K. B. 1340; Grime 

». Fletcher, [1915] 1 K. B. 734; Phillips ». Kershaw, 

Leeso, [1920] 3 K. B. 297. 

2170. Death after award.|—Ivry v. 
Ivry, No. 3683, post. 








Srct. 3.—PERSONS NOT ENTITLED TO 
COMPENSATION. 


SunR-SECT, 1.—EMPLOYMENT OTHER THAN MANUAT, 
LABOUR WITERE REMUNERATION EXCEEDS 
£350 PRR ANNUM, 


A. Employment Other than Manual Labour. 


Hae Workmen’s Compensation Act, 1925 (c. 84), 
s. 3 (2). 

2171. Whether labour manual or otherwise— 
Principal work to be considered—Employment in- 
cluding manual work—Expert chemist in dye works. | 
—A man, who had taken a degree in science, 
entered the employment of a dye & chemical 
manufacturing co., under a written agreement for 
five years’ service, & upon terms with regard to 
salary, commission on profits of inventions or 
improvements in manufacture discovered by 
him, restrictions as to employment after the 
termination of his engagement, & disclosure of 
matters relating to the business of the co. & his 
own researches, applicable to employment as a 
skilled expert. in the business of his employers. 
His employment involved mmanusl labour on his 
part. In the course of his employment he met 
with an accident which caused his death. On 
an application under Workmen’s Compensation Act, 
1897 (c. 37), an award of compensation was made 
by a county ct. judge, on the ground that the fact 
that the man did manual labour brought. the case 
within the Act. On appeal :—Held: the govern- 
ing factor in determining whether the man was a 
workman within the meaning of Workmen’s 
Compensation Act, 1897 (c. 37), was the question 
what he was employed to do, & the judge mis- 
directed himscl£ by not taking into consideration 
the terms of the employment as disclosed in the 
agreement, & in treating the performance of 
manual Iabour in the discharge of his duties as 
conclusive that the man was a workman within the 
Act.--BAUNALL ¥v. LEVINSTEIN, Lrp., [1907] 1 
K. B. 631; Wi. J. K. 1. 234; 96 L. T. 184; 
231. 1. BR. 165; 51 Sol. Jo. 145; 9W.C. ©. 100, 
C. A. 

Annotalions -—Consd. Jaques iv. Steam Tug Alexandria 

(1920), 13 B. W. CG. GC. 261. Refd. Rushbrook v. Grimsby 


Palace Theatre Co. (1908), 100 LL. 1. 2538; Siinmons +. 
Heath Laundry Co., [1910] 1 KB. 543. 


2172. —— Tug master.|—IJn con- 
sidering whether an employee is ‘‘ employed other- 
wise than by way of manual labour” within 
Workmen’s Compensation Act, 1906 (c. 58), s. 13, 
the test is, what is the substantial nature of the 
employment regarded as awhole. If it be manual 








labour, the fact that the employment involves 





to which the husband was dopendent 
upon his wife’s carnings under Work- 
ined eee wane g 1906.— 
”. FERGUSON i. T. 
129.—IR. eure 
m. Grandchild.| — M1ItTcnRriL v. 
Scottisn IRon & STKEL Co., LT. 
(1920), 13 B. W. C. GC, 415.—SCOT. 


ae XIV. SECT. 2, SUB-SECT. 2.-— D. 
689i. On death of dependant—T'o 
personal vépressntaline— Deh before 
claim.}—~Re O'DONOVAN & CAMERON, 
SWANN & Co., [1901] 2 I. R. 633.— 


-—— = -— , J— BODELi ev, 


| .. 2169 ii. 
CABLR, [1921] N. Z L. R. 211.—N.Z. 


PART XIV. SECT. 3, SUB-SECT.1.- A. 


n, Whether labour manual or 
otherwise--Principal work to be con- 
sidered—Employment including manual 
work.J—BRISBANK STEVEDORING & 
WooLDUMPING Co., LTD. v. MCDONALD, 
[1913] S. R. Q. 203.—AUS, 

: --—.}-In deciding 
whether or not an employce was en- 
gaged in manual labour within the 
definition of workman in Workmen’s 
Compensation Act, 1908, 8. 2, the real 








test is whether the substantial nature 


of the employment. was or was not 
tnanual Jabour. If the substantial 
part of the employment could not be 
(lescribed as manual labour, the fact 
that manual labour had to be per- 
formed would entitle him to the 
benefits of # manual labourer.—He 
DILLEY & CANADIAN Paciric Ry. 
Co., Re WORKMEN’S COMPENSATION 
an (Alta.), (1924) 2 W. W. R. 377.— 


; —— ——,]— Deccased 
employed as an engineer on an auxi- 
liary boat, & was drowned when the 
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Sect. 3.—Persons not entitled lo compensation: Sub- 
sect. 1, A. & B.: sub-sect. 2, A.] 


duties which are not manual Jabour does not 
exclude the employee from the benefit of the Act ; 
if it be not manual labour, the fact that the 
employment necessitates some amount of manual 
labour does not bring him within the Act.—- 
JAQUES v. STEAM TUG ALEXANDRA, [1921] 2 
A. C. 339; 126 L. T. 46; 37 T. L. R. 881; 14 
B.W.C.C. 148; sub nom. JACQUES 1. ALEXANDRA 
(Owners), 90 1. J. K. B. 1325, UL. 

Annotution :—Apld. Reid v. British & Irish Steam Packet 

Co., [1921] 2.4K. B. 319. 

2173. ——- ——— Principal duty supervision— 
Quay foreman.]—The test whether a foreman is 
outside the definition of a ‘t workinan ” in Weork- 
men’s Compensation Act, 1906 (c. 58), s. 13, which 
excludes ‘‘ any person employed otherwise than 
by way of manual labour whose remuneration 
exceeds £250 a year,’”’ is not whether he is engaged 
only in supervision but whether his principal 
work is supervision & not manual labour, & the 
words ‘* whose remuneration exceeds £250 a year ”’ 
cover the case of an employee who is being paid at 
a monthly rate which, if the contract should con- 
tinue for a year, would amount to more than £250. 

Appet. was a quay foreman in the employ of 
resps. Lis duty was to supervise gangs of dock 
labourers. While so engaged he was wilfully 
assaulted by one of the men & sustained a severe 
injury to his eye whereby he was totally incapaci- 
tated, & for which he sought compensati:.:n under 
Workmen’s Compensation Act, 1906 (c. 58). 
At the time of the injury he was receiving £21 
a month from resps., by whom he had been 
employed for twenty years, his engagement being 
determinable by one month's notice. The county 
et. judge made an award in his favour. Resps. 
appealed on the grounds: (@) that the injury 
was not due to an accident arising out of the 
employment; (0) that appet. was not a ‘ work- 
man’? within sect. 13 of the Act. There was 
evidence that he occasionally lent a hand to the 
men, but his substantial duty was that of super- 
vision only :—Held: (1) the injury was caused by 
an accident arising out of & in the course of the 
employment; (2) appcet. was not a ‘ workman ”’ 
within the Act, his substantial employment being 
supervision & not manual labour, & his remuncra- 
tion exceeding £250 a year. —RED v. BRivisn & 
Inisn Seam Packer Co., (1921) 2 KK. B. 319; 
901.5. K.B.d803 125 7.1. 673 37 Te. 1. R. 862 ; 
65 Sol. Jo. 3826 3 14.B.W.C. GC. 20, Co. A, 
alnnotations :-—1s to (1) Folld. Parker v. Federal Steam 

Navigation Co. (1925), 95 L. J. K. 3B. 6 .fe to (2) Apld. 

Kerswell ¢. Perry (1924), 132 1. T. 238. 

2174. Manager of coal mine—Presence required 
in mine. —-The certificated manager of a coal mine, 
who is paid a yearly salary, & who, although his 
duties require his presence in the mine, is not 
required to engage in manual labour, is not a 
‘workman’? within Workmen’s Compensation 
Act, 1897 (ce. 37). —SIMpSON v. EBBW VALE 
STEKL, IRON & COAL Co., [1905] 1 KK. B. 453; 74 
L. J. KR. B. 347; 92 LT. 2825 53 W. RR. 390; 
21 7. 1. 1. 2005 49 Sol. Jo. 2213; 7W.C. GC. 101, 
CU. A. 


Annotations :--—Consd. Bagnall ». Levinstein, [1907 . zB. 
43813 Sitnmons ¢. Heath Laundry Co.,, igiG] I i iM ‘ 


MASTER AND SERVANT. 


B. Remuneration Exceeding £350 per annum. 


See Workmen’s Compensation Act, 1925 (c. 84), 
s. 3 (2). 

2175. What included in remuneration — All 
‘‘ earnings.’’|—‘“* Remuneration’? in Workmen's 
Compensation Act, 1906 (c. 58), 8. 13, which excepts 
from the definition of ‘‘ workman” any person 
employed otherwise than by way of manual labour 
whose remuneration exceeds £250 a year, 1s synony- 
mous with “ earnings ”’ as used in the Act. 

A claim for compensation by the widow of 
the purser of a ship which was lost with all hands 
was resisted on the ground that the purser’s 
remuneration exceeded £250 a year. In addition 
to his regular wages, at the end of each voyage, 
whenever everything was reported to be satis- 
factory, the purscr received, at a fixed rate per 
month, a bonus or extra wages. He also made a 
profit’ by the sale on board ship of whisky in 
nips. Le was debited with so much per bottle, & 
nips were suld at a fixed price which produced a 
larger sum per bottle than the sum debited. This 
balance was kept by the purser with the know- 
ledge & consent of his employers :—Held: both 
the bonus & the profit on the whisky ought to be 
taken into account in estimating the purser’s 
remuncration.—SKAILES 7? Bron ANCIIOR LINE, 
Lrp., {[1911] 1 K. B. 360; 80 L. J. K. B. 442; 
103 L. T. 7413 27 'T. LR. 1193 55 Sol. Jo. 107 5 
4B. W.C. C. 16, C, A. 

Annotations -—Refd. Brandy v. 8.8. Raphael, [1911] 1 K. B. 


376; Stephenson ». Rossall Steam Fishing Co. (1915), 
84 L. J. K. B. 6775; Williams ». S.S. Maritime, [1015] 


2K. 2B. 137; G.W. Ry. v. Helps, [1918] A. C. 141 

2176. Value of board.}—Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 13, provides that 
* workman ’’ does not include any person employed 
otherwise than by way of manual labour whose 
remuneration exceeds £250 a year. 

Upon a claim for compensation by the widow & 
children of a ship’s captain, who was accidentally 
killed by a tramcear at a port where his ship was 
in dock, it appeared that the remuncration of 
deceased was £216 a year in cash in addition to his 
board :—- eld: in considering whether the re- 
muneration exceeded the limit prescribed by the 
sect., the test of the money value of the board 
provided by the owners was not. what the captain 
saved by the arrangement, or, in other words, 
what he could have boarded himself for, but 
what the reasonable style of board provided by 
the owners would have cost him if he had had 
to purchase it) himself.-—DoTuin v. MACANDREW 
(RoBERT) & Co., | 1908] 1K. B. 808; 771.35. K. 3B. 
388; 98ST. 7.495; 24 7T. LR. 8263; 1B. WO. C. 
308, CL. A, 

Annotations :—Refd. Rosenqvist rv. Bowring, [1908] 2 K. 1B. 


108; Skailes v. Blue Anchor Line, 11911] 1 K. B. 360; 
Poulton v. Keleall (1912), 106 L. T. 822. 


2177. -|—The captain of a ship was 
employed under an agreement dated Mar. 13, 
1914, to take command at the rate of wages 
of £20 per month, & it was provided in the 
agreement that if he kept the ship free of all 
damage & claims he was to reccive a gratuity* 
of £48 per annum, but that if he failed to do so 
he was to forfeit the gratuity & his remuneration 
reduced to £16 per month. The ship was lost 
with all hands on Apr. 12, 1914, & the widow 











efd. Jacques r. Steam Tug Alexandria (1920), 90 ots: applied on behalf of herself & the other dependants 


K. L. 473. 


yame was wrecked, His work in- 
cluded, in addition to running the 
vugine, duties which were a mechanic's : 
—Held: the manual labour performed 
by deceased was not nicrely incidental 
or accessory to but waa the real 








engaged. — W 





substantial work for which he was 
VEEKES wv | 
es [1921] N. Z. L. HR. 824.— 


q. —-—.)— Hewitrr. Hunson's BAY 


of deceased for compensation under Workmen’s 


eet 


Co. (1910), 15 W. L. R. 372; 20 Man. 
L. R. 126.—CAN. 


vr. Pit boss. }~—TEreo vr. Weer CANA- 
DIAN COLLIERIES (1911), 1 W. W. KR. 
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Compensation Act, 1906 (c. 58). In the course of 
the proceedings the value of deceased’s board & 
accommodation on his ship was assessed at £45 10s. 
per annum, & no question arose as to this :—Held : 
(1) the captain’s remuneration did not exceed £250 
a year, & he was therefore a ‘‘ workman ”’ within 
Workmen’s Compensation Act, 1906 (c. 58), s. 18, 
& his dependants were entitled to compensation ; 
(2) in determining the remuneration, regard must 
be had only to the existing agreement & what had 
happened undcr it, & seeing that the ship had been 
lost, she had not been kept free of damage, & 
deceascd’s salary must be taken as £16 per month, 
which, with £45 10s. for board & lodging was less 
than £250 a year.—WILLIAMS v. MARITIME 
(OwneERsS), [1915] 2 K. B. 1873 841. J. Ch. 688 ; 
112 L. T. 907; 31 T. ML. R. 218; & BW... OG. 
267, C0. A. 

2178. Bonus & perquisites.|—SkAILES 7. 
BLvuE ANCHOR LINE, Ltp., No. 2175, ante. 


2178. ———- Bonus or penalty—Dependent on 
how contract performed.]|—WILLIAMS v. MARI- 
TIME (OWNERS), No. 2177, ante. 


2180. Calculation of statutory limit—Remunera- 
tion at higher rate at time of accident—Actual or 
possible remuneration for year within limit.]|— 
An employee not engaged in manual labour, whose 
remuneration was at the rate of £10 a month, was 
given other employment by his employers, in 
which his remuneration amounted to £24 10s. 
amonth. The probable duration of this employ- 
ment would be about six months after which he 
was to resume his old work at the former rate of 
pay. While in this more lucrative employment he 
met his death by accident, & his dependant claimed 
compensation :—Held: although his remuncra- 
tion at the time of his death under his then con- 
tract of service was at a rate exceeding £250 a 
year, as the total amount which he would earn 
for the year would not exceed that sum, he was 
not excluded from the definition of ‘‘ workman ” 
in Workmen’s Compensation Act, 1906 (c. 58), 8. 13, 
& his dependant was entitled to compensation. 

If the contract of service is one which may con- 
tinue for more than a year, & the servant as 
incident to that contract earns, or but for some 
circumstance determining his earming power 
would be able to carn, in a year a sum exceeding 
£250 he will be within the exception in sect. 13, 
wlthough at the moment of the accident the 
remuncration he is actually carning may be at a 
lower rate than £250 per annum. On the other 
hand, if the actual or assumed earnings be less 
than £250 per annum, the man will be a ‘“‘ work- 
man” although at the moment the remuneration 
he is actually earning is at a higher rate (WaAR- 
RINGTON, L.J.).—-GRIFFITH v. PENRHYN CASTLE 
(OWNERS), [1917] 1K. B. 4743 861. 3. K. 3B. 449; 
116 1. 'T. 169; 10 B. W. C. CG. 111, C. A. 
Annotations :~-~Consd. Mackay v. 8.8. Crainond (1920), 89 

ad. K. B. 10363 Reid v. British & Irish Steam Packet 

Co,, [1921] 2 K. B..319. Apld. Kerswell ve. Perry (124), 





132 1. T. 238. Refd. Round v. Wathen (1916), 86 L. 
K. B. 1011. 
2181. ——- -—— Evidence of continuance of 


higher rate—-For period of year.|-—The rules in 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. 1, (2) (a) as to computing average weckly 
earnings do not apply to cases under sect. 13 of 
the Act. 

A man, employed otherwise than by way of 
Manual labour, met with an accident avising out 
of & in the course of his employment. He had 
only been engaged in the employment, which was of 
& permanent nature, for a few weeks, & there was 
evidence that during that. period his remuneration 
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had been at a rate exceeding £250 a year, & that 

during the preceding year men in the same employ- 

ment had earned oh an average more than £250 

a year. In proceedings for compensation under 

Workmen’s Compensation Act, 1906 (ce. 58) :— 

Meld: the arbitrator had not misdirected himsclt 

in holding that it was not proved that if appct. had 

continued in the employment for a year, his 
remuneration would have exceeded £250 a year, 
so as to bring him within sect. 13 of the Act.—- 

THOMSON (W.) & Co. t. MACKAY (1921), 90 Ti. J. 

K. B. 1337; 126 L. T. 333 37 T. LR. S613 Th 

B. W. C. CC. 1485) sub atom. Tiomas & Co. 0. 

Mackay, 65 Sol. Jo. 695, HH. Tis affg. S. C. sub 

nom. MACKAY ». CRAMOND (OWNERS) (1920), SY 

L. J. K. B. 1086, C. A. 

-Annofations :—Distd. Reid t. British & Irish Steain Packet 
Co., {1921} 2 kK. B. 319. Consd. 'I'widale v. L. & N. E. Ry., 
Ce ae LB. 455. Refd. Kerswell v. Perry (1924), 132 
2182. ——- ——- —--- cla v. BRITISH 

& Inisn STaamM PAcKeET Co., No. 2173, ante. 

2183. —_— ——  ——..|— Resp. to this 
appeal in Feb. 1922, was engaged by applts. as a 
foreinan for supervision work on the enlarging 
of the City & South London Tube railway at. six 
guineas a week & was so employed until Nov. 10, 
1922, when he was totally incapacitated by an 
accident during the employment & was paid 
compensation. Kecently applts. refused to con- 
tinue the payment of compensation on the ground 
that he was not a workman within the definition 
of workman in Workmen’s Compensation Act. 
1906 (c. 58), s. 18, but fell within the exception 
therein meptioned of a person whose remuneration 
exceeded £250 a year. Up to the time of the 
accident he had received remuneration amounting 
to £248 17s. Od. The county ct. judge held that 
at the date of the accident. resp.’s remuneration 
was under £250 a year & awarded him £1 & statutory 
additions per week :—J/ eld: resp. was within the 
exception in sect. 13 as he was employed on a 
contract which but for some untoward incident 
would have continued for a year & would have 
been able in that year to earn a sum exceeding 
£250 a year, & therefore not. being a workman 
within the definition of workman in sect. 13 could 
not claim compensation under the Act. - KEers- 
WELL v. Perry & Co., rp. (1924), 182 1. T. 238 ; 
17 BL. W.C. CO. 198, C. A. 

2184. -—— Remuneration at lower rate at time 
of accident---Actua] or possible remuneration for 
year beyond limit.]—Gruiurritn vy. PENRHYN CASTLE 
(OWNERS), No. 2180, cae. 








oe — 


Sup-sEecr. 2.— EMPLOYMENT OF CASUAL NATURE 
AND ONTUERWISKE THAN FOR KMPLOYER’'S 
TRADE OR BUSINESS. 


A. Employment of Casual Nature. 


Sce Workmen’s Compensation Act, 1925 (c. 84), 
s. 3 (2). 

2185. Interpretation of ‘‘ casual ’’—-Not a term 
of precision.]—Ksiant v. BUCKNILE, No, 2187, 
0s. 

: 2186. —_- ——.|—-A woman engaged as a 
‘temporary cook,’ in the place of a regular cook 
away on @ holiday, for a period of fourteen days 
with an option tu extend it, at a weekly wage & 
provided with board & lodging, met with injury 
by accident. in the course of her employment. 
The county ct. judge found that she was not a 
‘workman’? within Workmen’s Compensation 
Act, 1906 (ec. 58), as being in ‘‘ employment of a 


~ 
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Sect. 3.—Persons not entitled to compensation: Sub- 
sect. 2, A. & B.] 


casual nature’ :—Held: (1) there was cvidence 
to support the finding & no misdirection; the 
word ‘‘ casual ’’ as used in Workmen’s Compensa- 
tion Act, 1906 (c. 58), is not a term of precision, 
& is incapable of being exactly defined ; (2) where 
the question, whethcr the employment is or is not 
of a casual nature, is reasonably debatable, it must 
be for the county ct. judge to decide finally as a 
question of fact.—STOKER v. WORTHAM, [1919] 
1K. B. 499; 881. J. K. B. 457; 1201. T. 426; 
35 T. 1. R. 225; 63 Sol. Jo. 2453; 12 B.W. C2 C. 
34,C. A. 


Annotations :—As to (2) Consd. Williams », Haigh (1625), 
134 L. T. 238. Refd. Hughes +. Walker (1926), 19 PR. W. 


CG. Cc. 79. 

2187. What amounts to casual labour—Question 
of fact.]-—A jobbing gardencr was employed to cut 
& lop some trees, on the terms that he should be 
paid 3s. bd. a day. Jle did the work, & was then 
kept on to level the lawn, & that being done he was 
told to cut) & lop some other trees. JTe had been 
working daily in this way for the same employer for 
five weeks; his wages were paid to him weekly. 
He was injured by # fall from one of the trees. 
The county ct. judge found that the employment 
was of a casual nature: - //eld : there was evidence 
to support the finding. 

Casual is here used not. as a term of precision, 
but as a colloquial temm . .. when the question 
is reasonably debatable it} must be for th county 
ct. judge to decide (ITAMILTON, I..J.).—-K NIGHT ¢. 
BuckNiy, (1913), 57 Sol. Jo. 2455 6 BL W.C. C. 
160, C. A. 

Annotations :-—Distd. Sinith v. Buxton (1915), 84 L. J. K. B. 
607. Consd. Stoker v, Wortham. (1919) | KK. 1. 499; 
Williams «. Haigh (1025) 138 Lo. T. 2383 Wurhes ¢. 
Walker (1926), 10 B. WW... 79. 


2188. —-— — .J—Sroker v2 WortTiITAM, No. 
2186. ante. 
2189. ——- —--.]-—A workman was emploved 


to build a wall round the garden of a house which 
his employer had bought as a speculation. Le 
claimed compensation for injury by an accident 
suffered in the course of his employment, & the 
county et. judge held that the employment. was 
not of a casual nature :--J/eld: it was a question 
of fact as to which there was evidence to support 
the finding, & no = misdirection.---IUaies 7, 
WALKER (1926), 19 B. W. CG. C. 790, CL A. 

2190. ——— Regular employment—On specific 
work—aAt specific intervals.]|—A washerwoman & 
charwoman was engaged in washing clothes at. 
the private house of a man & his wife, when she 
met with an accident to her left hand & was 
permanently incapacitated. For about. cightcen 
months prior to the accident, which happened on 
au Tuesday, she had been in the habit of going to the 
house every Friday & on alternate Tuesdays, for 
the purpose of washing, & on other days of the 
week she washed & cleaned for different persons, 
& also did washing at her own home. She made a 
claim under Workmen’s Compensation Act, 1906 
(ce. 58), & the county ct. judge found that she was 
not in the casual but in the regular employment: of 
the man & his wife, & he made an award in her 
favour bascd on her aggregate earnings in the 





ree: remeron 
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21901. IVhat amounts to casuallabour 
— Regular employment—On apecific work | % 
—At specific intervals.)---M‘'Cartiy +, 
NorcoTr (1908), 43 I. L. T. 173 2 
B. W. C. C. 279.—IR. 


with overtime, 


a certain number of hours per day, 
Deceased perished in 
natural disturbance :—ZJleld : 
deceased’s employment wax not con- 
tinuous there was noething to show 
that. he was in deft.’s employ at the 
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different employments :—Held: there was ample 

evidence to justify the finding; consequently 

applit. was a ‘‘ workman’”’ engaged under “a 

contract of service’ within sect. 13 of the Act, 

under which the employment was not “ of a casual 
nature,’’ but was periodical & regular; & with 
regard to the measure of compensation the case 

was within Workmen’s Compensation Act, 1906 

(c. 68), Sched. I., 1 (2) (}). —DEWltURST v. MATHER, 

(1908]2 K. B. 754; 77L. J. Kk. B. 1077; ool. T. 

568; 247. L. R. 819; 52 Sol. Jo. 681; 1B. W. 

CC. 3828, C. A. 

Annotations :—Retd. Knight, », Bucknill (1913), 6 B. W. CC. 
160; Sinith v. Buxton (1915), 112 L. T. 893; Stoker +. 
Wortham (1919), 88 l. J. K. H. 457. Mentd. Simmons vr. 
Heath Laundry Co., [1910] 1 K. B. 543. 

2191. ——.]—A. labourer who 
had been regularly employed every year for many 
years to work in the woods on a gentleman’s estate 
during the season for this work, which lasted some 
two months, for the season, at. a weekly wage, was 
injured by accident in this employment. :—Held : 
the employment was not of a casual nature, «& 
the man was a ‘‘ workman” within Workmen's 
Compensation Act, 1906 (ec. 58), s. 13, & was 
entitled to compensation under the Act.—SMITH 
® BUXTON (1915), 84 L. J. K. B. 6973; 112 L. T. 
8935 8B. W.C. C. 196, C. A. 

Annolalions : --Consd. Williams . Haigh (1925), 134 L. 7. 
238. Rafd. Stoker ». Wortham, [1919] 1 K. B. 499. 
2192. Irregular employment—Arrangement 

for work not made in advance.|—A. man who 

earned his living by doing odd jobs was employed 
by the occupier of a private house to clean his 
windows. Le had been so employed at irregular 
intervals of about six weeks during a period of 
two years. Hle was usually sent. for when the 
windows required cleaning, & when he came was 
paid Us. 6d. a day for his work. There was no 
agreement) between the parties for cither 
permanent or periodic employment. While so 
employed the man met with his death through an 

accident: -Held: the employment was ‘of a 

casual nature’’; deceased was therefore not. a 

“workman” within Workmen's Compensation 

Act, 1906 (c. 58), 8s. 133; & consequently the 

employer was not liable to pay compensation under 

the Act.—HILr v. Brag, [1908] 2 K. B. 8023 77 

J. K. B. 1071; 99 1. 'N. 1045 24 VW... BR. 711; 

52 Sol. Jo. 581; 1B. W.C. ©. 320, CL. A. 

Annotations :—Distd. Dewhurst r. Mather, [1908] 2 K. b. 
754. Expld. Knight v. Bucknill (1913), 6 2. WoC. CL 160. 
Consd. Smith» Buxton (1915), 81.1... K. 3B. 697, Expld. 
Hughes ». Walker (1926), 19 B. W. (C. G. 79. Befd. 
Rennie v. Reid (1908), 1B. W. C. C. 3243 Blyth ». Sewell 
(1909), 2 B. W. C. C. 4763 Gane vr. Norton Hill Colliery 
Co. (1909), 100 L. T. 979. Mentd. Simmons ¢. Heath 
Laundry Co. (1910), 79 1. J. K. B. 395, 

2193. j§—BOswELL v. GILBERT 
(1909), 2B. W. GC. C. 251, Go A. 

2194. -}—A window cleaner 
cleaned the windows of a private house for the 
same employer once a month for four years, when 
he fell & was killed. No arrangements as to the 
work were made in advance. The county ct 
judge found the employment was of a casua 
nature :—l/eld: there was evidence to support the 
finding.—Rircuinas v. BRYANT (1913), 6 B. W. 
CG. C. 183, C. A. 


























N. Z. lu. R. 189.—N.Z. 


2192 i. Irregular employment— 
Arrangement for work not made in ad- 
vance. }—RENNIF v. ReIbD, [1908] 8. C. 
1051.—SCOT. 





as 





2190 ii. ——- ——- ——- ——-,.] —Joe- | time of tho accident, & therefore deft. t. Temporary postman.) — 
ceased, employed by deft. as couk for entitled to judgment.—YOuNGa v. BoLDEN Vv. CHASE (1919), 46 N, h. hr. 
& gang, was paid an hourly rate for N. Z SULPHUR Co., Lrp., 1917] 147.—CAN. 
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2195. ——— Miscellaneous nature of work.] 
—KNIGHT v. BUCKNILL, No. 2187, ante. 

° Temporary cook.]—StTokEnr v. 
WORTHAM, No. 2186, ante. 

2197. —— Engagement for specific work—To be 
completed within stated time.|—The workman was 
employed to lop the trees of applt. overhanging 
a road, pursuant to a notice to abate the nuisance 
caused thereby served on applt. by the local 
council. The agreement come to was that the 
workman should receive a wage of 12s. a day, 
the job to be done in three or four weeks. The 
workman worked for a week, then took a day off 
to attend to some home affairs, & on resuming 
next day fell from a bough on to the road & was 
instantaneously killed. On a claim for compensa- 
tion by his dependants the county ct. judge held 
that deceased was a workman within the definition 
contained in Workmen’s Compensation Act, 1906 
(c. 58), s. 138, & that his employment was not of a 
casual nature :—Held: it was a question of fact 
as to which there was evidence to support the 
findings, & there was no misdirection.— WILLIAMS 
v. Haien (1925), 134 L. T. 238; 18 B. W. C. C. 
549, C. A. 

2198. Casual nature admitted by applicant.|— 
D., living in the country as a private gentleman, 
owhed property in Kensington. He contracted 
with S., whose workshop was in Kensington, to 
collect rents & do repairs. On the occasion in 
question, if was necessary to carry out painting 
work on this property. S., without extra pay, 
& unknown to D., engaged a man for a short time 
to help. ‘This man fell from a ladder & was killed. 
The widow claimed against D. In her evidence 
she admitted that deceased was only casually 
employed. The county ct. judge found that 
deceased was cmployed by D. through S., who 
was his agent, but that the employment was 
casual, & that as D. carried on no trade or business 
appct. could not recover compensation. Further, 
he held that if S. were a contractor the case could 
not come within Workmen's Compensation Act, 
1906 (c. 58), 8. 4, because D., the principal, as said, 
carried on no trade or business. It was argued, 
on appeal, that the judge should not have decided 
the case on the ground that the employment was 
casual, as this point was not raised in resp.’s 
answer :—Hcld: the widow’s own evidence had 
put her out of ct., before resps. were called upon, 
& the judge had no other course except to dismiss 


the application. Mines v. DAWE (1915), 8 B. W. 
C. C. 225, C. A. 








B. Employment Otherwise than for Employer's 
Trade or Business. 

. Soe Compensation Act, 1925 (c. 84), 

2199. What amounts to employment for em- 
ployer’s trade or business—Question of fact.]— 
The question whether a casual labourer is employed 

for the purposes of the employer’s trade or 
business”? so as to bring himself within the 
definition of “ workman” in Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 18, depends upon the 
facts of each particular case, & does not turn on 
the question whether the premiscs in respect of 
which the work is done are used solely for business 
purposes or are used for domestic purposes also. 


2202 ii. 





PART XIV. SECT. 3, SUB-SECT. 2.—B. 


2202 i. What amounts to employment 
ur employer’s trade or business—He- 
Pairing or improving business premises. ] 
ieee v. MELLICK, (1908) S. R. Q. 


J.—VOL. XXXIV. 


——.J]—Where a casual 
workman was emplo;ed to assist u 
slater in repairing the roof of a house 
used solely for ey 
& was killed by falling from the roof: 
—Iicld: his dopendants were cntitleg 
to compensation, inasmuch as the wor; 


urpose of business, 
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A farmer, who lived in a small farmhouse on the 
farm, employed a casual labourcr to thatch the 
roof of the farmhouse. ‘lhe man fell off the roof 
& sustained injuries which caused his death. It 
was & common practice for farmers in the district 
to do their own thatching. Upon a claim for 
compensation by the dependants :—Held: there 
was evidence upon which the county ct. judge 
could find that the deceased man was employed 
for the purposes of the farmer’s trade or business. 

(2) It is absolutely clear that the right of the 
dependants is not in any way directly derived from 
the man whose death has been occasioned by an 
accident in the course of his employment: they 
recover compensation for loss of the benefit which 
they would have derived from the continuance 
of his life, & there could be no estoppel by reason 
of the agreement made between the employer & 
employce (LORD FINI.AY).—MANTON v. CANTWELL, 
[1920] A. C. 781; SY9L. J.P. C. 73; 123 L. T. 
433; 36T. L. BR. 534; 64 Sol. Jo. 477; 13 3B. W. 
C. C. 55, OW. Ia. 

Annotation :—As to (2) Refd. Harper v. Dick, Kerr (1920), 

00 L. J. K. B. 1313. 

2200. Trade or business—Management of 
own property.|—Deft. owned several houses & 
was co-owner of three others, which were Ict to 
weekly tenants. She collected the rents & 
gencrally managed the property, accounting to the 
other co-owners for rent received on their behalf, 
but they paid her nothing for so doing :—Weld: 
she was not carrying on the business of an estate 
agent within Workmen’s Compensation Act, 
1906 (c. 58), so as to be liable to compensate a 
workman whose employment was of a casual 
nature, & who inct with an accident while engaged 
in doing some repairs to the houses.—BARGEWELL 
v. DANIEL (1907), 98 IL. T. 257, C. Aw; reveg., 
9W.C.C. 142. 

2201. -—— Employment of neighbour by farmer 
—To cut boundary hedge.| —‘he garden of a 
labourer was scparated trom the adjoining land 
of a farmer by a hedge on the land of the farmer, 
& the labourer complained of the height of the 
hedge. The farmer agreed with the labourer that 
the latter should cut the hedge & he would pay 
him 10s. for doing it, the farmer to lave the poles 
from the hedge to use in his hop Ueld. While 
cutting the hedge the labourer met with an 
accident :-—Held: the employment, though of a 
casual nature, was for the purposes of the farmer's 
trade or business, & the labourer was a ‘‘ work- 
man” within Workmen's Compensation Act, 
1906 (c. 58).—Tombs v. Bomrorp (1912), 106 
L. T. 823; 5 B. W. C. C. 338, C. A. 

Aeaniie font. Alderman v. Warren (1916), 85 L. J. 





2202. —— Repairing or improving business 
premises.]—Appct. was a rag & bone dealer, who 
had on certain occasions used his donkey & cart, 
with which he was accustomed to go about his 
work, for payment for the purpose of fetching 
beer for a publican. Lle did other odd jobs 
besides his ordinary occupation, & one day he 
was invited to come into the public-house & take 
down a stove that was in the bar thereof, which 
had got out of order, & the chimney of which was 
smoking. In doing that work he sustained injury 
by accident, in respect of which he claimed com- 
pensation from the publican under Workmen’s 


he was engaged to assist in doing was, 
though of a casual nature, for the pur- 
poses of the employors’ trade or busi- 
NOSK.— JOHNSTON v. MONASTEREVAN 
GENERAL STORE Co. (1908), 42 I. L. T. 
268 ; 3 B. W. C. C. 183.— IR. 

2202 iii. ———-—-— .}A retired doctor 
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Sect. 3.—Persons not entitled tu compensation : ‘Sub- 
sect, 2, B.; sub-sects. 3, 4 & 5.) 


Compensation Act, 1906 (c. 58), 5. 1, which was 
followed in due course by a request for arbitration. 
It was decided by the county ct. judge that, 
although appct.’s employment by resp. was 
admittedly of a ‘‘ casual nature ” within the mean- 
ing of sect. 13 of the Act of 1906, yet he came within 
the definition in that Act of a‘ workman ”’ because 
that employment was ‘for the purpose of the 
employer’s trade or business’; & that therefore 
appct. was entitled to compensation at the rate 
of half his ‘‘ average weekly earnings” of 208. 
per week, being the amount which he obtained 
from his business of a rag & bone dealer. Resp. 
appealed :—Held: (1) what appct. was employed 
to do for resp. was not ‘for the purposes of the 
employer’s trade or business,” fur although it 
might be advantageous thereto that the smoking 
of the chimney should be prevented & that certain 
neccessary repairs 10 the stove should be exccuted, 
yet it would be an extension of the statutory words 
to treat them as applicable to such a case as the 
present; (2) in any event the ‘ average weekly 
carnings ” of appct. in his own business of a rag 
& bone dealer could not be regarded in ascertain- 
ing the compensation payable to him, but only the 
amount that he realised from odd jobs which he 
occasionally did under a ‘‘ contract of service.” — 
ALDERMAN Vv. WARREN (1916), 85 L. J. KK. B. 1442 5 
115 L. T. 863; 82 T. L. Rk. 665; 9 B. W. C. C. 
507, C. A. 

Annotations :— ts to (1) Distd. Boothby v. Patrick (1618), 





88 L. J. K. b. 190. Consd. Manton v. Cantwell, 11520) 
A. C. 781. 
2203. ——.]—A man whose ordinary work 


was that of a grain porter was temporarily employed 
by a firm of saw millers, timber merchants & 
contractors for wood work to assist their own 
workmen in rcmoving a crane to a mill of the 
employers, to be used there for lifting timber. 
While so working the man was injured by accident : 
—Held: he was cmployed ‘for the purposes of 
the employers’ trade or business,’’ & he was there- 
fore a ‘“‘ workman” within Workmen’s Com- 
pensation Act, 1006 (c. 58), s. 13, & was entitled 
to compensation.—-BouotnBy v. Parikick (PETER) 
& Son (1918), 88 L. J. K. B. 190; 120 L. T. 7; 
357T. LL. R.485 11 B.W. C0. C. 201, GC. A. 
Annotation :—-Consd. Manton v. Cantwell, [1920] A. C. 781. 
2204. ——- e]—MANTON v. CANTWELL, No. 
2199, ante. 





SUL-SECT, 3.—EMPLOYMENT ILLEGAL. 

He ec Compensation Act, 1925 (c. 84), 
be . 

2205. General rule.}—1f the contract under 
which a workman is employed is illegal, it is not 
a contract for service within Workmen's Cum- 
pensation Act, 1006 (c. 58), s. 13. 

A child between thirteen & fourtcen years of age 
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was employed to work as ‘‘odd boy” with a 
barge. He was to be paid according to the work 
he did, & to have his meals when out with the 
barge. On Sept. 8, 1916, the day of the accident, 
he startcd work at 3.30 a.m. He was ordered to 
drive the horse towing the barge, & was kicked by 
the horse, & he was severely injured. The county 
ct. judge found that any contract of service under 
which the child was working was rendered void 
by the hours at which he was sometimes required 
to begin his day’s work, as contravening Mmploy- 
ment of Children Act, 1903 (c. 45). Such a con- 
tract of service could not support a claim for com- 
pensation, & he gave his award, therefore, in favour 
of resps. :—Held: there was evidence to support 
the finding, & no misdirection ——POUNTENEY Uv. 
TURTON (1917), 34 T. L. R. 103; 62 Sol. Jo. 159 ; 
10 B. W. C. C. 601, C. A. 

Annotation :-—Refd. M‘Lelland v. Hutchisum (1915), 14 

Lb. W. C. C. 428. 


2206. Offence against Truck Acts.}—Kemr v. 
Lewis, No. 2052, ante. 

2207. IWegal employment of children. 
POUNTENEY v. ‘TuRTON, No. 2205, ante. 


SuB-secr. 4.—]MPLOYMENT ABROAD. 


See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 35-37. 

2208. British employers..—Workmen's Cum- 
pensation Act, 1906 (c. 58), has no application 
outside the territorial limits of the United Kingdom, 
except in the case of seamen & apprentices as 
provided by sect. 7. 

Where an English workman in the employment 
of English contractors was sent out by them to 
Malta to work for them there, & met with a fatal 
accident :—Held: his widow was not entitled to 
compensation under the Workmen’s Compcnsa- 
tion Act, 1906 (c. 58).—TOMALIN v. PEARSON (8.) 
& Son, Lrv., [1909] 2 K. B. 61; 78 L. J. K. B. 
8643; 100 L. T. 685; 25 'T. L. R. 477; 2 B. W. 
C. 0.1, 0. A. 

Annotafions :-—Apprvd. & Distd. Krzus v. Crow's Nest 
Pass Coul Co., [1912] A. C. 590. Folld. Schwartz v. Indiu 
ee ae sane Percha & Telograph Works Co., [1912) 
2209. ——— Accident on voyage to place of em- 

ployment.J—A workman employed by defts. was 

directed to proceed at their expense, in a British 
ship, to Teneriffe to do work upon electric cables 
there. The ship foundered in the Bay of Biscay 

& the workman & all on board were lost. His 

dependants applied for compensation :—Held : 

Workmen’s Compensation Act, 1906 (c. 58), had 

no application to British ships on the high seas 

except in the case of seamen & apprentices within 
sect. 7.—ScHWARTZ v. INDIA RUBBER, GUTTA 

PERCHA & TELEGRAPH WoRKS Co., Ltv., [1912] 

2K. B. 299; 81L. J. K. B. 780; 106 L. T. 700; 

28 'I. L. R. 381; 5B. W.C. C. 390, C. A. 
Seamen.]—See Sect. 2, sub-sect. 1, W., ante. 





farmed some 215 acres for profit. The 
swaying of come trees Shouk the rvots, 
& thereby injured the wall of | his 
haggard. He employed a man casually 
to lop the trees :—Hcld: the omploy- 
mont was for the purposes of the em- 
pavers trade or business.—CorTrer rv, 

OHNSON (1911), 45 I. L. T. 259; 6 
B. W. C. C. 568.—IR. 


CAN v. 
Y, 229,— 


aeeetees 0 lee =f cote 


2202 iv. .] I 
ot HORNELL (1913), 47 I. L. 


2202 v.-——— ——. ]— A casual labourer 


b. Lm 
engagod by a shopkeeper to repair Emp 


houses disconnected from the shop & 
occupied by tenants is not employed 
for the purposes of the trade or busi- 
ness of the employer.—KELLY v. 
aaa (1913), 47 I... T. 228.— 


a.-——— Cleaning ship’s oiler. }— 
TOR, s. Gr pep as Se: L. MF S53 
. C. 1259; c L. R. 893; 

(1909) 28. L. T. 107.—SCOT. 


PART XIV. SECT. 3, SUB-SECT. 3. 
meu of 
army—Lmploycrs without knowledye— 


Contract only voidable.-—A deserter 
from the army was employed by ship- 
owners, who did not know that he 
was @ deserter, a8 a marine fireman or 
trimmer. He was drowned Lt the 
loss at sca of the vessel on which he 
was employed :—J/cld : his widow was 
entitled to recover compensation in 
respect that the contract of employ- 
ment with her doceased husband was 
not void but voidable, & had not been 
avoided at the date of the accident.—- 
M°LELLAND v. HuTcnison (1919), 12 


deserter B. W. CG, U. 428.—SCOT. 


rom 


Part XI1V.—WoRKMEN’S COMPENSATION AC's. 


SUB-SECT. 5.—INDEPENDENT CONTRACTORS. 


2210. Whether workman or independent con- 
tractor—Payment by tonnage—Applicant engaging 
workmen—Employer supplying tools.|—A quarry- 
man was employed under a written agreement that 
he should be paid a certain sum per ton of material 
worked, his employers supplying the necessary 
tools. He engaged & discharged men to work 
under him. He determined his employment, but 
resumed it again upon his employers assuring him 
that he should be compensated in case he was 
injured by accident :—Held: there was evidence 
that he was a workman within Workmen’s Com- 
pensation Act, 1897 (c. 37), & not an independent 
contractor.—HVANS v. PENWYLLT D1iNAs SILICA 
Brick Co. (1901), 18 T. L. R. 58; 4W.C. C. 101, 
UC. A. 


Annotations :—Consd. Vamplew v. Parkgato Iron & S&tcel 
Co., [1903] 1 K. B. 851; Jones v. Penwylit. Dinas Silica 
Brick Co. (1913), 6 B. W._C. C. 491. Refd. Bagnall r. 
Levinstein (1906), 76 L. J. K. B. 234. 

2211. -]—In an arbitration under 
Workmen’s Compensation Act, 1897 (c. 37), 
upon a claim by the dependants of a man who 
was killed by an accident while at work upon 
the premises of resps., the evidence was that 
the deceased man worked for resps. at breaking 
steel & clearing cinders, that he was paid by 
tonnage, & that he had five or six working under 
him whom he employed & paid on his own account : 
~—-Held: the county ct. judge was justified in 
finding that the deceased man was not a ‘* work- 
man” in the employment of resps. within the 
meaning of the Act.— VAMPLEW v. PARKGATE IRON 
& Sree, Co., [1903] 1 K. B. 8513; 72 L. J. K. L. 
5753; 88 L. T. 756; 67 J.P. 417; 51 W. RK. 691; 
ie lL. R. 4213; 47 Sol. Jo. 469; 5 W.C. GC. 114, 
CLA. 

Annotation :—Reid. Jones v. Pouwyllt Dinas Silica Brick 
Co. (1913), 6 B. W. C. C. 491. 

2212. ——- -—— Under orders of works 
manager.|—A quarryman, with a partncr & six 
men who worked with him & under him, was 
employed to obtain stone from a quarry & 
was killed at work. He received 1s. 2d. per ton 
for ordinary stone & a higher payment for building 
stone. The quarry manager ordered the kind of 
stone he wished to be obtained, & would have 
given deceased notice to determine the contract 
had he been disobeyed. Deceascd could work 
When & where he pleased provided he obtained 
the necessary stone. All tools belonged to the 
quarry owners. The horse used also belonged to 
them, but deceased had to keep & feed it. 
Deceased had to obey the manager as to where the 
refuse was put. ‘I'he county ct. judge found that 
deceased was a workman under a contract of service 
with the quarry owners:—Held: there was 
evidence to support the finding.—JoNES v. 














rear pciesns w 
op the agrevinent, appct. 
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PENWYLLt DiINAS SILICA Brick Uo. (1913), 6 

B. W.C. C. 491, C. A. 

2218. ——— Contract for work at fixed price— 
Applicant supplying labour é& tools.]|—Appct. con- 
tracted with resp. to supply labour & tools for the 
purpose of carrying out the bricklaying work 
on a certain building for the sum of £160. As 
the work proceeded payments on account were 
made of about 75 per cent. of the value of the 
work done. Appct. while working upon the build- 
ing as a foreman bricklayer was injured by 
accident :—Jleld: appct. was a sub-contractor & 
not a ‘‘ workman ”’ within the meaning of Work- 
men’s Compensation Act, 1897 (c. 37), & therefore 
not entitled to compensation under the Act.— 
Simmons v. Fauups (1901), 65 J. P. 371; 17 
T. L. R. 3523; 3 W.C. C. 169, C. A. 

Annotation :— Refd. Vamyplew v. Parkgate Lron & Steol Co., 
[1903] 1 K. B. 851. 

2214. ——— Foreman of work gang—Lump sum 
payment to gang—Engaged & directed by em- 
ployer.]/—A tree feller, C., was engaged by a bailiff 
to cut down certain trecs. Le asked that his son 
might help him, & also reconimended another man. 
These men, with a further man, were all engaged 
by the bailiff, & the whole gang worked under the 
directions of VC. The tree fellers were paid a lump 
sum for the job, which sum was distributed among 
the gang by arrangement among themselves. The 
men found some of the tools, the bailiff supplied 
others. On one occasion the bailiff instructed the 
men which way to let a tree fall, & after the 
accident he engaged two new men to take the place 
of C. The county ct. judge found that C. was not 
a workman :—Held: there was evidence to support 
the finding. —Curtris v. PLUMPTRE (1913), 6 
Bb. W. C. C. 87, ©. A. 

Annotations :--—Refd. Hughes rv. Quinn (1917), 11 B. We. 
420; Bray v. Kirkpatrick (1919), 12 B. W. CG. C. 493. 
2215. —— Liberty as to hours of work.|— 

A decorator agreed with a builder to paper a house, 

being erected by the latter. The decorator was 

to have complete liberty as to hours of work. 

He madc out a bill for the work done by him on 

the payment of which he gave a receipt. On a 

claim for compensation for injury by accident, the 

county ct. judge found that the decorator was 
under a contract of service with the builder :-— 

Held: there was evidence to support. the finding. — 

LEWIs v. STANBRIDGE (1913), 6 B. W. C. C. 568, 

C. A. 

2216. Delegation of work not possible. | 
—A workman was cugaged by a firm to break 
up old metal by means of blasting. He had no 
regular hours of work ; his time of arrival depended 
on the kind of morning & the work to be done ; 
he could leave when he liked ;_ he pleased himself 
& did not go to work every day as there was not 
always work. Iaving suffered an injury while 











—— 2 ee 











was an | (1902), 5 . (Ct. of Sess.) 150.—SCOT 





. _ | independent contractor.—M‘CONNELL 2215 vi. —— .}~+CHISHOLM v, 
Fe Droplets ‘ i bated erin rachidbaas! pe v. GALBRAITH (1913), 7 B. W. ©. G | WaLkek & Co., [1908] S.C. 313 46 
aie Opptean nf aupniying ti hour €: | 268.—IR. Se. L. KR. 24; 168. L. T. 3955 2 
tools.}—RAlLWAYS Com, v, RICHARDS, 2215i. ——— Liberty as to hours of | B. W.C. C. 261.—SCOT. 


{1911] S. R. Q. 51.—AUS. 


2213 ii. ——- ——- ——_..}_pozz ». 
ies (1918), 20 W. A. wit 104.— 


2218 iti, ——_- —__ —__. }_ Huaursv 

QuINN (1917), 52 I. L. T. 21: 11 

B. W.C. C2430 TE Jae 

c.-—~- ———.}—A rabbit trapper, 
wri h 


2215 ii. 


having my Sie in with an 
employer to do tho trapping of rabbits 
on certain lands for a season, at a fixed 
paymont per couple, the employer 
supplying the gear & the use of a 
cottage while so engaged, was injured in 
ho course of his employment :—Zleld : 


493.—IR. 


21. RK. 178.--- IR. 


work. }—BYRNE v. BALTINGLASS RURAL 
DIsTRicr Councit & KeruLy (1911), 
45 1.L. T. 206; 5B. W. C. C. 566.— 
IR. 

— s ———.]—- RYAN». 
TIPPERARY NortTn Rivina COUNTY 
oe (1914), 8 B. W. CG. C. 415.— 


2215 iii. —————.. ] ~ Bay v. KinK- 
PATRICK & SONS (1919), 12 BH. W. C. C. 


9215iv. —— 3 ———. ]-—- CROWLEY st. 
LIMERICK COUNTY COUNCIL, 


2215 Vv. ————.. — HAYDEN v. DICK 


2215 vii. ——_-———. —Evwankps & Co, 
*. LLoyp, (1919) T. P. D. 291.—S. AF. 

2216 i. Delegation of work 
not possi }—-Held: the nurse was 
employed under a contract for pro- 
fessional services & not under a cou- 
tract of service, &, accordingly, was not 
a workman within Workmen's Coin- 
pensation Acts.—Dow v. M'NEILL, 
{1925] 8. C. 50.—SCOT. 

d. Necessity for wages.}—A 
worker, in 








order to be ontitled to the 
benofits of Workors’ Compensation Act, 
1902, must, at the time of the accident 
iu respect of which he claims, have 


8 Z 


[1923] 
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Sect. 3.—Persons not entilled to compensation: Sub- 
sects. 5,6, 7,8 & 9. Sect. 4: Sub-sect. 1.] 


at work, which resulted in total incapacity, he 
made an application for compensation, & the 
county ct. judge found that he was a ‘‘ workman ”’ 
within the meaning of Workmen’s Compensa- 
tion Act, 1906 (c. 58), on the ground that as the 
contract was one in which it was impossible for 
him to delegate the work, it was a contract of 
service :—Ield: whether there was powcr to 
delegate the work or not was not the correct test ; 
the case must go back for a rehearing for the 
county ct. judge to consider more fully the question 
of ‘control’? of the work & workman by the 
alleged cmployers.—ONDERWOOD v. PERRY & 
Son, Lrp. (1922), 15 B. W. C. C. 131, ©. A. 

2217. ——- Accident during work done in spare 
time—Work obtained through assistance of em- 
ployer.|.—A workman was engaged by the lessce 
of a theatre to do work which occupied him part of 
the nforning & the whole of cach evening. Tor 
this he was paid a weekly wage, & given carly 
information as to the movements of theatrical 
performers, so as to enable him to contract with 
them for the moviug of their luggage to & from the 
railway station at the beginning & end of each 
week. While removing luggage in the perform- 
ance of one of these contracts he met with injury 
by accident :—Held : he was not under the control 
of the lessee at the time, or temporarily lent to 
another, person, but an independent contractor, 
& therefore, the accident did not arise 01 . of or in 
the course of his employment.—HUSCROFT v. 
BENNETT (1914), 110 1. T. 494; 58 Sol. Jo. 284; 
7B. W.C. C. 41, C. A. 

2218. —— Assistance given by workman’s 
family—é& by hired assistance.|-A workman was 
employed as a dairyman on the terms of a written 
agreement which described the parties to it as 
employer & employee, provided that the latter 
should (inter alia) manage a herd of forty-five 
cows, & that several things should be done accord- 
ing to the instructions or desire or directions of 
the employer. The cinployer was to give 45s. 
«week with house & garden & certain extras. The 
employee kept a boy at 3s. 6d. a week to assist 
him in the work, & his own two sisters lived with 
him & helped in the dairy. He paid the boy’s 
wages & boarded him & also paid allowances to, 
& the board of, his sisters. In proceedings by him 
for compensation under Workmen’s Compensation 
Act, 1906 (c. 58):—Held: on the construction 
of the agreement, appct. was a ‘* workman ”’ within 
the Act & not an independent contractor; & 
expenses of help given by younger members of the 
family who lived with the workman ought not to 


boen ongaged under a contract of 
sxorvico with his omployor at a 
remunoration which can be pruperly 
described as wages.—-CORCORAN ¢, 
Ginkcat FINGALL GQ. M. Co., Lrp. 
(1907), 9 W. A. L. R. 192.—AUS. 

e. Housepuinter.} — Painter 
employed to Recut ® homostead is 
precluded by Workmen’s Compensa- 
tion Act, 6. 10, from recovering com- 
poniatiou for anys sustained at that 
work.—SMIb v. TOWNSEND (1915), 8 
W. W. Rt. 474.—CAN, Pee 

f. No exclusive employment. 
—A, man who had a carting ee 
used to cart stones for a county council. 
Ho did the work as & when he liked, 
being uncontrolled by the council, 
except that their surveyor told him 
where tho stones were to be placed. 








Ca 





to do, b 


council :—Hed: 





CLARE 


CoOUNUIL (1912), 48 I. L. T. 69; 3 
B. W. C. C. 578.-~IR. : 


g. ---A man 
employed by the road ovorsecr of the 
county council to draw stones from a 
quairy, & used for the purpose u horse 
«& cart belonging to his father. 
was evidence that he was to 
now & again when there woul 
ut there was no objection to 
his working for some ono clse when he 
was not wanted badly by the county I. 
the man was employed 
under a contract of service & was a 
workman with the Act.—O’DONNELL 
v. County CoUNCIL 
471.L.T.41; 6B. W.C. C. 457 


h. —— ——-.}+-Ta 
& Co., [1910] S. C. 705.—SCOT,. 
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be deducted from his wages in the absence of an 
express contract or proof that he could not earn 
his wages without their assistance.—HOPER v. 
HussEy-FREKE, (1915] 3 K. B. 222; 113 L. T. 
635; sub nom. RoPER v. FREKE, 84 L. J. K. B. 
1351; 31 T. L. R. 507; 59 Sol. Jo. 596; 8 B. W. 
C. C. 604, C. A. 

Annotation :—Consd. Joncs v. International Anthracite 

Collieries Co., [1919] 1 K. B. 156. 


2219. Description in contract of service— 
Employer & employee.}]— RorER v. HuvUssEy- 
FREKE, No. 2218, anle. 

2220. Engagement at weekly wages—Sub- 
ject to week’s notice— Salvage contractor.] — 
Appct., a man with long experience as a diver & 
highly skilled in salvage operations, was engaged, 
under a contract in writing with harbour comrs., 
‘‘to superintend the work of dispersing ’’ a barge 
sunk in the harbour, at a salary of £10 a week, the 
engagement to be determinable by either party 
giving the other a week’s notice, & the comrs. 
supplying a diver & assistants, boat, diving gear, 
explosives & all neccessary plant. In the course 
of the operations he fell & injured his back, & was 
thereby totally incapacitated from work, & 
claimed compensation :—Held: on the true con- 
struction of the contract, appct. was not an inde- 
pendent contractor, but was a ‘‘ workman’’ who 
had entered into a ‘ contract of service ’? with his 
employers within Workmen’s Compensation Act, 
1906 (c. 58), s. 13.—BINDING v, GREAT Y ARMOUTIL 
Port & HAVEN Comps. (1923), 92 lL. J. K. B. 377 ; 
128 L. 'T. 743; 16 B. W. C. C, 28, C. A. 








ee ee 


Sub-sEcr. 6.—MEMBER OF POLICE FORCE, 

See Workmen’s Compensation Act, 1925 (c. 84), 
gs. 3 (2). 

Daa. Police constable acting as fireman—-In 
pursuance of duty—Not within compensation pro- 
visions.|—Part of the duty of a police constable 
was to act as a fireman. Ie was injured while so 
acting :—Held: when a police constable in pur- 
suance of any duty under an Act of Parliament acts 
as a fireman, he is acting as a member of a police 
force, & is not a‘ workman ’”’ within the meaning 
of Workmen’s Compensation Act, 1906 (c. 58), 8. 13. 
—SUDELL v. BLACKBURN CoRPN. (1910), 3 B. W. 
C, OC, 227, C. A. 


Sub-secr. 7.—MEMBER UF RoYAL IORCES. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 33. 

Reservist in Royal Forces—In civil employment.] 
—See No. 2078, ante. 


materials. The owner of the houso 
iudicated where the defect was, gave 
some directions to the plumbor as to 
what he was to do, & from time to 
time during the course of the work 
visited the place to see what preres 
was boing made. The plumber met 
with an accident :—Held : the plumber 
was a servant, & not an independgsht 
contractor.—MCNALLY 0. FITZGERALD 
(1913), 7 B. W. C. C. 966.—IR. 
Contract to supply ship 
ercw.}—A man, who had contracted 
with harbour comrs. to supply a yawl 
& a crew of four mon for pilotage pur- 
poses, was drowned whilst Putting a 
pilot on board a vessel:—Held: he 
was an independent contractor, & his 
dependants were not entitled to com- 
ensation.—_ WaLsSH v. WATERFORD 
ARBOUR Comns., (1913), 7 B. W. C. C. 


was 


There 
t work 
be work 





(1912), 
—IR. 


YLOR v. BURNHAM 





He did not work continuously, doing k. ——— Directions wor 
aR ot a on he Wishod «Held: | yiecn.}—A plumbor, cated’ in’ to | 960.—IR. 
ran vorkinan Within tho Aet. 3 , e : oe | ap] 7 
YAN f. THTERARY (8. To righenreeteh execute repairs, was paid by time, the m Workgang supervised by 


vwucr of tho house supplying the 


foreman. }--M'CREADY¥ tv. DUNLOP & 


Part XIV.—WoORKMEN’S CoMPENSATION AcTs. 


SusB-SEcT. 8.—MEMBER OF EMPLOYER'S FAMILY 
DWELLING IN HIS HOUSE. 

eee Compensation Act, 1925 (c. 84), 
s. 3 (2). 

2222. Employment by parent—Effect of claim 
being barred—On claim against principal of 
parent.|—Hesp. a timber merchant, having pur- 
chased certain trecs in the course of his busincss, 
contracted with M. to fell same. M. employed 
appet., his son, to help him in carrying out his 
contract with resp., & appct. suffered personal 
injury in so doing. In proceedings by the son to 
recover compensation from resp. as principal 
under Workmen’s Compensation Act, 1906 (c. 58), 
s. 4, it being admitted that the son had no claim 
against his father by reason of his being a ‘‘ member 
of his employer’s family dwelling in his house ”’ 
within the definition of ‘‘ workman ”’ in scct. 13 
of the Act:—Held: inasmuch as the liability 
under sect. 4 is a liability on the part of the 
principal to pay compensation to the ‘* workman 
employed,” & as the son was not a ‘ workman ”’ 
within the meaning of the Act as between himself 
& his employer, his father, resp. was not liable as 
2 principal under sect. 4.—MARKS v. CARNE, [1909] 
2K. 3B. 516; 78 L. J. K. B. 853; 100 1, T. 950 ; 
25 'T. lL. R. 620; 53 Sol. Jo. 561; 2 B.W.C. C. 
186, C. A. 

Annotation :—Consd. Wood r. Wood (1923), 93 L. J. K. 3B. 

r? ) , 


2223. Employment by family partnership—One 
partner resident elsewhere.| —-Woopn v. Woon, No. 
2231, post. 


A) 


SuB-Skor, 9.—-PARTNERS. 

2224. No claim between partners—Or by widow 
of deceased partner.]|—A member of a partnership 
formed for the purpose of working a mine, by 
arrangement with his co-partners, worked in the 
mine as a working foreman, & received weekly 
wages out of the profits of the business. While 
working in the mine, he met with an accident which 
caused his death, & his widow thereupon claimed 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37), from the surviving partners :— 
Held: the case contemplated by the Workmen’s 
Compensation Act, 1897 (c. 37), was that of 
a workman employed by some other person or 
persons ; deceased having been himself one of the 
partners in the firm for which he was working, he 
could not be said to have been employed by them ; 
& therefore the case was not within the Act, & 
appct. was not entitled to compensation.— 
KLLIs v. ELLs (JOSEPH) & Co., [1905] 1 K. B. 324; 
741.3. K.B. 229; 92 L. T. 718; 583 W. RR. 811; 
217. L. R. 182; 7 W. C. C. 97, C. A. 


Annotation -—Apld. Whelan v. Great Northern Steam Fishing 
Co. (1909), 100 L. 1. 913. 





Co. (1900), 2 F. (Ct. _ 
fo. ), 2 F. (Ct. of Sess.) 1027 


PART XIV. SECT. 3, SUB-SECT. 8. 

n. Employment by parent.}—A son, 
employed by his father, lived with him, 
& paid him board & lodging. He was 
injured while absent for several weeks 
on his father’s business :—Zleld: he 
was a “‘momber’? of his employer’s 
family, ‘‘ dwelling in his house,’ & 
was therefore not a workman within 
the Act.—M'DOUGALL ». M‘DOUGALL, 
TestE ie ha aoe Se. L. R. 315; 
. de e 6; 4 B. W. be ye 
373.—SCOT. . - 


ing 


552.—SCOT. 


PART XIV. SECT. 3, SUB-SECT, 9. Lrg hed 


0. Partnership must be proved.}— 


| (1923), 16 B. W. GC. G. 19, G. A. 


A person who owned ten sixty-fourth 
shares of a trading schooner wus 
omployed as master by the managing 
owner, & met his death while in the 
course of his employment :—HHeld: | 
in the absence of any proof of partner- | v. 
ship or joint-adventure in a course of 
trading, the master was u workman 
& his dependants were entitled to 
recover compensation from the Inanag- 
owner.--CARSWELIL. v. 
{1910] S. C. 391; 47 Se. L. HR. 335; 
{1910) 18. lL. T. 80; 3B. W. GC. Cc. 


PART XIV. SECT. 4, SUB-SECT. 1. 
is an 
words *‘an employer” in \ 
Compensation Act, R. &. 
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Sect. 4.—PERSONS LIABLE TO PAY 
COMPENSATION. 
SUB-SECT. 1.—IN GENERAL. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 5, 48 (2). 

2225. Who is an employer— Question of fact.|— 
Resps. were owners of a threshing machine which 
they let out on hire to farmers. They were bound 
by statute to have three men to attend the 
machine, two to look after the engine & a third as 
a “road man.”’ At farms the road man acted as 
assistant in the threshing, being paid for this by 
the farmer & not by resps. While engaged in 
the threshing appct., the ‘‘ road man,” was injured. ° 
& claimed compensation from resps., who denied 
liability, stating the farmer was employer. The 
county ct. judge held resps. were the employers :— 
Held: the county ct. judge had decided a question 
of fact, & there was evidence to support his decision. 
—REED v. SMITH, WILKINSON & (Co. (1910), 3 
BR. W. ©. GC. 223, C. A. 

2226. ——.J|—A workman was drowned 
while mooring a ship of resps. ; he was paid by a 
stevedore who worked for resps. & other firms. 
Jtesps. contended that: he was employed by the 
stevedore & not by them. ‘The stevedore gave 
evidence that, the money was paid through him 
merely for the convenience of the resps. :—- 
The county ct. judge held that) the man was 
employed directly by resps. & not by the steve- 
dore :—Held: it was a question of fact, & the ct. 
could not interfere, as there was some evidence 
to support the decision.--POLLARD v. GOOLE & 
IluLi. STEAM Towina Co., Im. (1910), 3 B. W. 
C. ¢C. 360, C. A. 

2227. oJ—Appet. was a pupil at a sea 
training school learning the work of a stoker. By 
arrangement with a gas co. the pupils visited the 
gas works for the purpose of learning trimming & 
stoking coal, as part of their training, for which 
they received no remuncration. Subsequently 
the gas co. having difficulty in obtaining labour, 
made an arrangement with the school whereby the 
work required was done by the pupils. Koys were 
selected by the school authorities, & marched to 
the work, supervised & marched back by the 
school instructor. The gas co. pa:d cach boy 6d. 
an hour. During this employment appct. Was 
injured & claimed compensation. JTe said that: 
he thought this employment was part of his 
training. ‘The county ct. judge found that this 
was not so, but that appet. was in the employment, 
at the time of the accident, & under the control 
of the gas co. Upon this he made an award. in 
favour of appct. against the gas co.:-JTeld: 
it was a question of fact upon which there was 
evidence to support the finding, & there was no 
misdirection.— BAGLEY v. GRAVESEND GaAs CO, 

















c. 278, 8. 12 (3), include any employer 
who falls within the purview of the 
Act. & is deft. to a workman’s action 
for injuries even though he was not the 
employer of said workman.—PETEK 
YORKSHIRE KstatE Co., LTp., 
(1926) 2 lb. L. R. 641; (1926) A.C. 
5135 [1926] 2 W. W. RR. 545; affy., 
11925] 3D. L. R. 11938; 36 3B. C. K. 
71; revag., (1925] 2 D. L. R._12138 


Snanre, | [1925] 2 W.W. K.78; 35 6.C. R431. 
—CAN. 


q. ** Undertaker.’’| —— MURRAY 
ve. NORTH BritTisH Hy. Co. as i 
de ry 


(Ct. of Sess.) 540; 41 Sc. 
118. L. T. 746.—SCOT. 





emBlouer. }—~The 
orkmen’s r. Landlord of farm let fur share 
L. C., 1924, | of produce—Nov relation of employer to 
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Sect. 4.—Persons liable to pay compensation: Sub- 
sect. 3, B., C. & D.; sub-sect. 4.] 


of the roof was no part of the business of the 

builder, the last clause of Workmcn’s Compensa- 

tion Act, 1897 (c. 37), s. 4 applied, & the builder 

was not liable to pay compensation.—BUSsH v. 

Hawes, [1902] 1 K. B. 216; 71 L. J. K. B. 68; 

85 L. T. 507; 66 J. P. 260; 50 W. R. 311; 4 

W.C. C. 33, C, A. 

Annotation :—Apld. Hockley +. West London Timber & 
Joinery Co. (1914), 112 I. T. 1. 

2246. Liability only within provision. |— 
SKATEs v. JONES & Co., No. 2239, ante. 

2247. Erection of station for railway com- 
pany.|}—The erection of a railway station is work 
‘‘ which is merely ancillary or incidental to, & is 
no part of, or process in, the trade or business ”’ of 
a railway co. within the meaning of Workmen’s 
Compensation Act, 1897 (c. 37), 8.43; & therefore 
the railway co. are not liable to pay compensation 
under that Act to the workman of a contractor, 
who has contracted with them to do such work, 
in respect of an injury occasioned to the workman 
in the execution of it.—PEARCK v. LONDON & 
SoutTH WESTERN Ly, Co., [1900] 2 Q. B. 100; 69 
L. J. Q. B. 683; 82 L. 1. 487; 48 W. R. 599; 16 
TT. L. R. 3386; 2 W.C. C. 47, C. A. 

Annotations :—Refd. Kuight +. Cubitt (1901), 3 W. C. C. 
71; Wrigley v. Bugley & Wright, [1901] 1 K. B. 780. 
2248. Erection of iron roof for builder.]— 

Busny v. UVawss, No. 2245, ante. 

2249. Fixing wheel to steam engine of 
factory.|—A firm of enginecrs contracted with the 
owners of a cotton spinning factory to put a new 
driving wheel into the steam engine belonging to 
the factory. While engaged in the work of 
fixing the new wheel a workman employed by the 
engincers met with an accident which caused his 
death :—Held: the work being merely ancillary 
or incidental to & no part of or process in the 
business of the owners of the cotton spinning 
factory the case did not come within Workmen’s 
Compensation Act, 1897 (c. 37), s. 4, & therefore 
a dependant of the deceased workman was not 
entitled to compensation under the Act against the 
owncrs of the cotton spinning tactory.—WRIGLEY 
v. Baarry & Wriant, [1901] 1 K. B. 780; 70 
L. J. K. B. 538; 841. 1. 415; 65 J.P. 8725 49 
W. RR. 472; 3 W. OG. CG. 61, GC. Aw; on appeal, 
sub nom, WRIGLEY v, WHiTraAkER & Sons, [1902] 
A. C. 209, H. 1. 

Annotations :—Refd. Willmott vr. Maton, [12¢2] 1 K. 3. 
237; Pattison r, White (1904), 20 T. LR. 7753 Moulder 
Line v. Griftin, [1905] A. CG. 220; Back vt. Dick Kerr, 
! ne) A.C. 3253 Spencer v. Harrison (1908), 1B. W.O. C. 


2250. ——- Demolition of building for builder.]— 
A firm of builders entered into a contract with 
the owner of two adjoining houses in a street, 
numbercd respectively 16 & 17, for the demolition 
of No. 17 & the erection of a new building on the 
site of it, & for alterations & repairs to No. 16, 
The firm habitually entered into contracts for the 
demolition of buildings & the erection of new 
buildings on their sites. 1t was, however, their 
practice not to execute the work of demolition 
themselves, but to sub-contract for that work 
with another person, which they accordingly 
did with regard to the house No. 17. The two 
houses respectively, & the party wall common 




















Sactory.}—BEE v. OvENs (19 : 
(Ct. of Sess.) 430.—scoT. O™» ® F: 


h. —— Erection of signals for 








railway company.}—BURNS vy. NORTH ] 
Athens ity. (1900), 2 I. (Ct. of Soss.) cutting For wifgetion of stone sail in 
k. Collection cf: delivery of ARBROATH JOINT KR 


goods for railway company.}— GREEN- 
HILL v. CALEDONIAN Hy. (1900), 2 F. 
(Ct. of Sess.) 736.—SCOT. 


Erection of stone wall in 


Y. 
(1901), 3 K. (Ct. of Sess.) 843.—SCOT. 


MASTER AND SERVANT. 


to both, were of a height exceeding thirty feet. 
An accident happened to a workman employed 
by the sub-contractor in the demolition of No. 17 
in the course of his employment, which caused his 
death. At the time of the accident No. 17 had 
been reduced to a height of about eleven feet, 
excepting the party wall, which was not to be 
pulled down, & remained standing. Ona claim by 
the workman’s widow for compensation for herself 
& children as dependants on deceased under 
Workmen’s Compensation Act, 1897 (c. 37), the 
county ct. judge found that the workman was 
employed in the demolition of a building which 
at the time of the accident exceeded thirty feet 
in height, & that the builders were liable to make 
compensation to his dependants under s. 4 of the 
Act :—Jleld: there was evidence to support 
the county ct. judge’s finding as above mentioned ; 
work of demolition was not merely ancillary to 
their business > & therefore they were liable under 
Workmen’s Compensation Act, 1897 (c. 37), 8. 4.— 
Knicut v. Cupirr & Co., [1902] 1 kK. B. 31; 71 
I. J. K. B. 65; 85 L. T. 526; 66 J. P. 52; 50 
W. R. 118; 18 T. L. BR. 26; 46 Sol. Jo. 49; 4 
W. C. C. 42, C. A. —— ee ee 

} -—Distd. ; 65, oie ; 
AWaL Wicket e Poke (1902), 87 L. T. 558; Hartley v. 

Quick, [1905] 1 K. B. 359. 

2251. Navigation to destination of ighter— 
For coal merchants.]—A limited co. carried on the 
business of coal merchants in various parts of the 
world, including Cape Verd, &, as incidental to that 
business, the business of lightermen,°& they pur- 
chased in Mingland a lighter for use in their business 
at Cape Verd. By an agreement entered into 
between the co. & G., G. agreed for a lump sum to 
navigate the lighter from Kngland to Cape Verd 
& deliver her into the co.’s hands there, & to 
provide & pay for the crew, & the co. agreed to pay 
all demands for insurance, also clearances at the 
port of departure. B., who was appointed by G. 
to take command of the lighter, engaged the crew. 
The boatswain, who was incapacitated by an 
accident on the voyage, applicd against the co. 
for compensation under Workmen’s Compensation 
Act, 1906 (c. 58) :—Held: the co. in the course or 
for the purposes of their business had contracted 
with G. for the execution by or under G. of part of 
the work undertaken by them & were liable as 
principals under Workmen’s Compensation Act, 1906 
(c. 58), 8. 4 (L).—DITTMAR v. SHiP V 593 (OWNERS), 
[1909] 1 K. B. 389; 78 L. J. K. B. 523; sub nom. 
DITTMAR 7, WILSON, SoNS & Co., 100 L. T. 212; 
25 'T. L. R. 188; 2B. W. C. C. 178, C. A. 
Annotations :—Distd. Hockley v. West London Timber & 

Joinery Co. (1914), 112 L. T. 1. Refd. Skates v. Jones, 

11910] 2 K. B. 9038. ; 

2252. Services of lecturer at exhibition— 
Engaged by licencee of exhibition authorities.|— 
WAITES v. FRANCO-BRITISL IW XHIBITION, No. 2044, 
ante. 

2253. Repair of own house for surveyor.|— 
A surveyor contracted to have his house repaired, 
& agreed to supervise the work himself :—Held : 
this was not a contract in the course of or for the* 
purposes of the surveyor’s trade or business.— 
BRINE v. May, Enis, GRACE & Co. (1912), 6 
LB. W.C. C. 134, C. A. 

2254. ——— Scaling of ship’s boiler—For ship 
owners.|— Where the owners of a steamship entered 














m. —— Cleaning windows of work- 
akon for firm of tailors.) — DEMPSTER 
©. HUNTER (1902), 4 F. (Ct. of Sess.) 
580.—SCOT. 


Tarring 


n. chambers of 
®. CARLIN | chemical ks. }-—-Zvuaa 


works. QG v. CUNNING: 
HAM (J. & J.), LTp., [1908] S. C. 827 ; 


Part XIV.—WoRKMEN’sS CoMPENSATION ACTS. 


into a contract with a contractor to scale the 
boilers of the vessel, & he engaged certain work- 
men to do the work, the principals not exercising 
any control over the workmen, it not being their 
practice to undertake the scaling of the boilers of 
their steamships themselves, they always employ- 
ing an independent contractor to do it, the 
operation that the contractor had contracted to 
perform for the principals was held not to be work 
executed ‘‘ in the course of or for the purposes of ”’ 
the principal’s ‘‘trade or business’’ within 
Workmen’s Compensation Act, 1906 (c. 58), s. 
4 (1), so that the principals were not liable to pay 
compensation to one of the workmen who was 
injured by ‘‘ accident arising out of & in the course 
of”? his employment.—LUCKWILL v. AUCHEN 
S.S. Co., Lrp. (1913), 108 Iu. T. 52; 6B. W.C.C. 
51; 12 Asp. M. L. C. 286, C. A. 


Annotation :-—Apld. Hockloy v. West London Timber & 
Joinery Co. (1914), 112 I. T. 1. 


C. Indemnity. 

See Workmen’s Compensation Rules, 1926, rr. 
20-24. 
2255. Right of principal to indemnity—On com- 
pensation paid to workman—Award of com- 
pensation declaring no right to indemnity.]|—The 
contractor for the building of a house sub-let 
the plastering work to F., who agreed to supply 
& control the labour for it, the contractor to find 
the matcrials & plant for such work. One of F.’s 
workmen, while engaged in the plastering work, 
met with an accident, & recovered compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
from the contractor. The contractor appealed 
from that part of the award so far as it declared 
that he was not entitled to an indemnity from F. : 
—Held: allowing the appeal, F. had agreed to 
execute a substantial part of the work of con- 
struction, although only supplying & controlling 
the labour therefor; he was consequently an 
“undertaker ’”’ in regard to that part, & he was 
bound to indemnify the contractor.—WAaAGSTAFF 
v. PERKS & Son (1902), 87 L. T. 5583 SL W. R. 
210; 19T. L. R.112; 47 Sol. Jo. 145; 5 W.C. CG. 
110, C. A. 

2256. —— .|—Applts. undertook to build 
a house, & agreed with a sub-contractor that he 
should slate the roof. A workman employed by 
the sub-contractor was killed in the course of his 
employment, & his widow was awarded compensa- 
tion against applts. as undertakers under Work- 
men’s Compensation Act, 1897 (c. 37):—Held: 
the sub-contractor would have been liable as an 
undertaker, & applts. were entitled to be 
indemnified by him against the amount of com- 
pensation awarded.—CooreER & CRANE v. WRIGIT, 
[1902] A. ©. 302; 71 L. J. K. B. 642; 861. 
a ai a W.R. 12; 18 T. L. BR. 622; 4 W. 0. C. 


Annotations :-—Folld. Wagstaff v. Perks (1902), 87 lL. T. 
958; McCabo v. Jopling & Palmer's Travelling Cradle, 
eet 1K. B. 222. Refd. Kvans v. Cook, [1905] 1 K. B. 


2257 = -]—The contractor for the repair 
of a building pS Fe thirty feet in height agreed 
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fix, & remove four travelling cradles which were 
used as a scaffolding in the process of repairing 
the building. Dumnog the process of removing the 
cradles, which the arbitrator found to be a sub- 
stantial part of the process of repairing the 
building, one of the sub-contractor’s workmen 
was fatally injured :—Held: the sub-contractor 
was liable to indemnify the contractor, who had 
been held liable to pay compensation to the 
deceased workman’s dependants.—-McCABE 1, 
JOPLING & PALMER’S TRAVELLING CRADLE, LTD., 
[1904] 1 K. B. 222; 73 1. J. K. Js. 129; 8Y 
L. T. 624; 68 J. P. 1213; 52 W. R. 8583; 20 
T. L. R. 119; 6 W.C. C. 100, C. A. 
Annotation :—Refd. Plant v. Wright, [1905] 1 K. B. 353. 
2258. Mode of recovery—Whether limited to 
arbitration—High Court action.|—A workman in 
the employment of a sub-contractor sustained a 
personal injury by accident under circumstances 
that entitled him to compensation wnder Work- 
men’s Compensation Act, 1897 (c. 37). The 
undertaker who had contracted to do the whole 
of the work agreed to pay to the workman during 
incapacity one-half of his average weekly earnings, 
& made payments accordingly. In an action 
brought by the undertaker to recover from the 
sub-contractor the amount so _ paid :—Held: 
there was nothing in the Act which affected the 
right of plitf. to bring the action in the High Ct.—- 
EVANS v. Cook, [1905] 1 K. B. 53; 741. J. K. B. 
95; 92L. T. 43; 53 W. R. 81; 21 'T. 1. R. 42; 
49 Sol. Jo. 53; 7W.C.C. 41, C. A. 


_ D. Exceptions to Liability. 
See Workmen’s Compensation Act, 1925 (c. 84), 


s. 6. 

2259. Accident occurring elsewhere than in, 
on, or about premises—Meaning of ‘‘ about ’’— 
Proximity to premises—Accident in public street 
two miles distant.|— A workman who was 
employed in connection with certain paving 
operations by a sub-contractor, his duties being to 
cart materials for the work, & remove rubbish, 
while so engaged was accidentally killed in the 
public street at a distance of two miles from the 
site of the work :—Held: the accident had not. 
occurred “ on, or in, or about premises ”’ on which 
the principal contractor had undertazen to execute 
the work, or which were “ otherwise under his 
control or management ”’ within Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 4 (4), & consequently 
the principal was not liable to pay compensation 
under the Act.-- -ANDREWS 7. ANDREWS & MEARS, 
[1908] 2 K. B. 567; 77L. J. K. B. 974; 900. T. 
214; 247. LR. 709; 1B. WLC. C. 264, C. A. 
Anniation :—Refd. Dittmar vr. Ship V 593, [1509] I K. B. 


2260. No claim maintainable against contractor 
—Principal not Hable.]|—Marks rv. CARNE, No. 2222, 
ante. 


8 


SUB-SECT. 4.—INSURANCE AGAINST LIABILITY. 
Sce INSURANCE. Vol. XXIX., pp. 404-406, 443, 


with a sub-contractor that the latter should supply, | Nos. 3195-3203, 3416. 





45 Sc. L. R. 670; 168. L. T. 51: 
B. W. GC. C, 257.—SCOT. a a 


Sess.) 666.—SCOT. 
o. ———_ Boiler-scaling for _ship- 


owner. }—SPIKRS v, ELDERSLIE 8.8. Co : 

LTD., : : S.8.CO. | op joint & 

B93" [1909] FS Tee ote. 8S: ee ee | Mtapility of tho employer & that of tho 
C.C. 205.—scoT. "8! * 4 8 + | principal are alternative & neithor 


PART XIV, SECT. 4, SUB-SECT. 3.——C. 


2256 i. Right of princtpaltoindemnit 
—On compenauttos paid to workman. }— 





Torrine v. Rump (1904), 6 F. (Ct. of 


p. Liability alternative— Nol joint 
several.|-—-The statutory 


oint nor joint & scoveral.—HEATH v. 
OLIVER (1014), 27 W. L. R. 597; 6 
W. W. R. 305.-—CAN. 


}—MeE IER ?. 





Corpn. (1912), 46 I. IL. T. 236; 6 
B. W. Cy Cc. 441.—IR. 


r. ——— ——.]—HeERD ». SUMMERS 
(1905), 7 IF. (Ct. of Sess.) 870.—SCOT. 


PART XIV. SECT. 4, SUB-SECT. 3.—D. 

t. Accident occurring elaewhere than 
g | tn, on, or about premises—Meaning of 
‘* about "-—~Al or near.}—MONAGHAN vv. 
UNITED COLLIERIES (1900), 3 F. (Ct. of 


Dusum | Sess, 149.—SCOT. 
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Sect. 5.—RIGHT TO COMPENSATION. 
SUB-SECT. 1.—PERSONAL INJURY BY ACCIDENT. 
A. In General. 

Sce Workmen’s Compensation Act, 1925 (c. 84), 


s. 1. 

2261. Meaning of ‘‘ accident ’’—Something for- 
tuitous & unexpected.]|—The word ‘‘ accident ”’ in 
Workmen’s Compensation Act, 1897 (c. 87), s. J, 
involves the idea of something fortuitous & 
unexpected.—HENSEY v. WiITE, [1900] 1 Q. BR. 
481; 69 L. J. Q. B. 188; $1 L. T. 767; 638 J.P. 
804 ; re W. R. 257; 16 T. 1. R. 64; 2 W.C. C. 
1,C. A. 

Annotations :—Apld. Timmins v. Leeds Forge Co. (1900), 


83 L. T. 120. istd. Walker v. Lilleshall Coal Co., [1900] 
1 Q. B. 481, 488. Overd. Fenton v. Thorloy, [1903] A. C. 
443, sd Harrison, Turvey v. 


Consd. Higgins v. Campbell & 

Hrintons, [1904] 1 K. B. 328. Refd. Roper vr. Greenwood 
(1900), 83 L. T. 471: Boardman v. Scott & Whitworth, 
(ees is K. B. 43; Clover, Clayton v. Hughes, [1910] 


2262, —— -.|—A workman, having a 
blistered finger, was handling oil & red lead in the 
ordinary course of his employment, &, in so doing, 
failed to keep the red lead from the blistered finger, 
which accordingly became inflamed & was 
seriously injured :—Held: he had not suffered 
any injury by “ accident ”’ within the rule laid 
down in Hensey v. While, No. 2261, ante.-—WALKER 
® LILLESHALL Coal Co., [1900] 1 Q. B. 481, 488 ; 
09 L. J. Q. B. 192; 81 1. T. 769; 64 J. P. 85; 
a a L. Rk. 108; 44 Sol. Jo. 117; 2 W.C. C. 7%, 
Annotations :—Consd. Roper v. Greenwood (1.00), 83 L. T. 

471. Apld. Timmins v. Leeds Forge Co. (1900), 83 I. T. 

a Refd. Boardman tv. Scott. & Whitworth, [1902] 1 


. B. 43; Higgins ». Campbell & Harrison, Yurvey v. 
Brintonr, [1904] 1 K. B. 328. 


2263. ——- ———.|—-TimmIns v. LEEDS FORGE 
Co., Lirp., No. 2291, post. 

2264. ——- An untoward event not expected or 
designed.}—-In Workmen’s Compensation Act, 
1897 (c. 37), the word ‘ accident ”’ is used in the 
popular & ordinary sense, & means a mishap or 
untoward event not expected or designed. 

A workman employed to turn the wheel of a 
machine, by an act of over-exertion ruptured 
himself :---Held: he suffered an “injury by 
accident”? within the meaning of the Act & was 
entitled to compensation. 

Hensey v. While, No. 2261, ante, overruled. 

When personal injury & its cause or causes have 
been ascertained the question whether such cause 
on causes amount to an accident within the 
meaning of the Act is a question of law on which 
the decision of the county ct. judge is not final ; 
& is not a question of fact on which his decision 
Is not open to appeal (LORD LINDLEY ).—FENTON 
v. Tuortey & Co., Lrp., [1903] A. C. 443; 72 
L. J. K. B. 787; 40 1. UT. 814; 52 W. R. 81; 19 
TL. R. 6845 6 W.C. 0.1, H. bL. 

«innotations ;~Consd. Higgins v Campbell & Harrison, 


Turvey v. Brintons, [1904} 1 K. B. 328. Folld. Brintons 
v. Turvey, [1905] A. C. 230. Consd. Steel ©. Cummell, 





Laird, (1905) 2 K. B. 232; Wicks v. Dowell, [1905] 2 
K. B. 225; Ismay, Imrie v. Williamson, [1908] A. C. 
437; Clover, Clayton v. Hughes, [1910] A. CG. 242; 


Kolly v. Auchenlea Coal Co. (1911), 4 B. W. C. C. 417: 
Murray e. Denholm (1911), 6 B. W. C. C. 496; Alloa Coal 
Co. v. Drylic (1913), 6 B. W. C. C. 398; Paton v. Dixon 
(1913), GB. W. C. C. 882; Finlay vo. Tullamore Union 
Grdns. (1914), 7 B. W. C. C. 973. pld. Trim Joint 
District School, Board of Management v. Kelly, [1914 
A. C. 667. Apld. Glasgow Coal Co, v. Welsh, [1916] 

A.C. 1. : Innes (or Grant) v. Kynoch, [1919] A. C. 
765 ; Denholme v. Shipping Controller (1920), 124 L. T. 
378. Refd. Marehall v. East. Holywell Coal Co., Gorley ». 
Backworth Colliorics (1905), 93 L. T. 360; Broderick ¢. 
L. GC. C., je) 2K. B. 807; Fitzgerald v. Clarke, [1908] 
2 K. B. 796 ; Coe v. Fife Coal Co. (1909), 2 B. W. GC. 0. 8 ; 
Re Ktherington & Lancashire & Yorkshire Accident Insce., 
[1909] 1 K. B. 591; Anderson v. Balfour (1910), 3 B. W 
O. C. 5688; Nisbet v. Rayne & Burn (1910), $0 L. J. K. B. 
84; Warner vr. Conchman (1910), 103 L. T. 693: Borland 
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v. Watson, Gow (1911), 5 B. W. CO. C. 514; ; 
Dalziel (1912), 6 B. W. C. C. 900; M‘Ardle v. Swansea 
Harbour Trust (1915), 85 L. J. : : : 
Pearson, [1916] 2 K. B. 81; 
nion Fire Insce. Soc., . B. 
Carr v. Port Glasgow Burgh (1923), 16 B. W. C. C. 331. 
Mentd. Sherwood ov. Johnson (1912), 5 B. W. GC. C. 686; 
Vacher v. London Soc. of Compositors, [1912] 3 K. B. 
547; Re Boaler, [1915] 1 K. B. 21. 


2265. .]—A workman employed in un- 
loading coal) from a ship, who was required in the 
course of his duty to stand by the open hatchway 
through which the coal was being brought up from 
the hold, was seized with an epileptic {it while at 
work, & fell into the hold & was seriously injured : 
—Held: regard must be had to the proximate 
cause of the accident resulting in the injury, which 
was to be found in the necessary proximity of the 
workman to the hatchway ; the accident therefore 
arose ‘‘ out of’’ as well as ‘‘in the course of ”’ 
his employment, & he was entitled to compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37). 

It. is said that these decisions on the meaning of 
the word ‘ accident ’”’ in insurance policies have 
no application to the word as used in Workmen’s 
Compensation Act, 1897 (c. 37), & reliance is 
placed on some observations made in Fenton v. 
Thorley & Co., Lid., No. 2264, ante, in the House of 
Lords. But when those observations are care- 
fully looked at, I think that they do not affect 
the authority of the insurance cases on the question 
before us. The point that was there being 
insisted on was that the remedies under Work- 
men’s Compensation Act, 1897 (c. 37), were not 
to be limited by special contracts of insurance, 
& it was not suggested that what would have been 
an accident but for such limitations was not an 
accident under Workmen’s Compensation Act, 
1897 (c. 37); in other words, compensation for an 
accident might be recoverable under that Act, 
although an action might not lie under the same 
circumstances upon an accident insurance policy. 
If injury is caused by an accident under the 
narrow standard of construction applied to in- 
surance policies, a fortiori, it is so caused within 
the meaning of Workmen’s Compensation Act, 
1897 (c. 37) (COLLINS, M.}.).—-WiIcks v. DOWELL 
é& Co., Lrp., [1905] 2 K. B. 225 ; sub nom. WILKES 
v. DOWELL & Co., 74 L. J. K. B. 572; 92 L. T. 
677; 53 W. 1.515; 21 T. lL. R. 487; 49 Sol. Jo. 
480; 7W.C.C. 14, C. A. 

Annotations :—Consd. Rodger v. Paisley School Board 
(1912), 5 B. W..C. C. 547 ; Thom (or Simpson) v. Sinclair, 
[1917] A. C. 127; Wright & Greig v. M‘Kendry (1918), 
12 B. W. GC. C. 410. Refi. Hughes v. Clover, Clayton 
[1909] 2 K. BK. 798 ; Fonnah v. Mid. & G. W. Ry. of Irelan 
(1911), 4 B. W. C. C. 440; Coyle (or Brown) v. Watson, 

5) A.C. 1; White v. Avery (1915), 9 B. W. C. C. 663. 


» Williams ». Llandudno Coaching & Carriage C'o. 
(1915), 112 L. T. 848. 


2266. Meaning of injury.|—Woopcock v. LON- 
DON & NORTH WESTERN Ry. Co., No. 4085, post. 
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B. Questions of Law and Fact. 


2267. Question of law—Whether facts found 
constitute an accident.]J—FENTON v. THORLEY *& 
Co., Lrp., No. 2264, ante. 

2268. —-—- Inference to be drawn from facts 
found.|—GANE v. NorTon HILL COLLIERY Co., 
No. 2559, post. 

2269. —— ——.]—RREAD v. BAKER, No. 2632, 
post. 

2270. Question of fact—Whether accident in fact 
happened.|—On July 31, 1923, a workman was 
carrying bags of cement upstairs, when, according 
to his evidence, a bag seemed to twist round his 
back. He went home & was confined to the house 


for three months. The county ct. judge, after 
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hearing conflicting medical evidence as to whether 
the man’s condition was due to the accident or 
not, found that no accident had in fact happened 
to the workman on July 31, or on any other day :— 
Held: it was a question of fact upon which there 
was evidence to support the finding, & there was 
no misdirection.—BaFFA v. MONGIAT (1924), 17 
B. W. ©. C. 168, C. A. 

2271. ——— Whether accident occurred in course 
of employment.]— JoHNsON v. TORRINGTON 
(OWNERS), No. 2277, post. 


C. What are Personal Injuries by Accident. 
(a) In General. 

a oe Compensation Act, 1925 (c. 84)» 
s. 1 (1). 

2272. Epileptic fit..—-Wicks ». Dowrn. & Co., 
Lrp., No. 2265, ante. 

2278. Intrusion of foreign body into eye.|— 
Whilst a dock labourer was unloading a cargo of 
bran, some of the bran blew into his eye. ‘here 
was grit in the bran, & this, by his constantly 
rubbing his eye, produced an abrasion of the 
cornea. In the end, his eye had to be removed. 
The county ct. judge found that the injury was 
due to an accident within Workmen’s Compensa- 
tion Act, 1906 (c. 58) :—Held : there was evidence 
to support. the finding.—ADAMS v, THOMPSON 
(1911),5 B. W. GC. OC. 19, CO. A. 


Annotation :-—Consd. Bellamy  v. 
B. W. CO. C. 53. 


2274. -|—Appct. was a youth about nine- 
teen years of age, in the employment of resps. as an 
apprentice turner. On Sept. 11, 1918, he was 
engaged in turning a stcel piston when a piece of 
stecl flew off & entered his eye. He went to an 
eye hospital, & it was found that a piece of steel 
had lodged under his eyelid, & it was removed. 
He was prescribed for at the hospital & received 
from the dispensary some drops & a lotion. 
Appet.. attended as an out patient at the hospital 
for a considerable time, using the drops & the 
lotion. On Oct. 19, 1918, when appet.’s eye was 
very much inflamed, he was seen by a doctor, & 
again on Nov. ]. The doctor had therefore not. 
seen appct. until considerably more than a month 
after the accident. happened to him. Ultimately 
the eye had to be removed, which took place on 
Nov. 5. The doctor’s view was that, as he could 
find no mark of any actual injury to appct.’s cye, 
he was driven to the conclusion that, the inflamma- 
tion must be attributed, not to the foreign body 
Which had undoubtedly been in the eye, but to 
tuberculosis, The doctor gave evidence however 
On cross-cxamination to the effect that) he was 
quite aware that inflammation would follow the 
presence In the eye of such a foreign body as a piece 
OF steel, but that as he could not find any abrasion 
on the eye he thought that there was some other 
cause, such as tuberculosis, for the inflammation. 
__ Jt was decided by the county ct. judge that the 
Injury to appct.’s eye had resulted in its removal 
& that it was “ personal injury by accident 
érising out of & in the course of *’ uppct.’s employ- 
ment. within Workmen’s Compensation Act, 1906 
(c. 58), 8. 1, Resps. appealed :—Held: there was 
evidence upon which the county ct. judge could 
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the injury was an accident within the 
meaning of Workmen’s Compensation 
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come to the conclusion at which he did in favour 
of appct., the doctor’s evidence as to the cause of 
the inflammation being merely conjectural.— 
STANSBY v. AYRTON & Co. (1919), 122 L. T. 149; 
12 B. W. CG. C. 301, C. A. 


(b) Nervous Shock. 

2275. May amount to accident.]— Nervous shock 
causing incapacity to work is as much “ personal 
injury by accident ’’ as a broken limb or other 
physical injury. 

A nervous shock caused by the excitement & 
alarm resulting from a fatal accident to a fellow 
workman while engaged in the employment :— 
Held: to be a case of “ personal injury by accident 
arising out of & in the course of the employment ” 
within Workmen’s Compensation Act, 1906 (c. 58). 
—YATEs v, Sout KiIRKBY, ETC. COLLIERIES, LTp., 
{[1910]2 K. B. 538; 79L. J. K. B. 1035; 103 L. T. 
170; 26T. L. R. 596; 3B. W.C. CC. 418, CL A. 


(c) Exposure to Heat, Cold, etc. 

2276. Exposure to heat—Furnace.] — A work- 
man, in a weak & emaciated condition, while 
raking out ashes from under the boiler in the 
stokehole of a steamship received a heat stroke 
from the effect of which he died :—Held: this 
was a case of death by accident within Workmen’s 
Compensation Act, 1906 (c. 58).—ISMAY, IMRIE & 
Co. v. WILLIAMSON, [1908] A. C. 437; 77 L. J. 
P. C. 107; 99 L. T. 595; 24 T. L. R. 881; 52 
Sol. Jo. 713; 1B. W. C. C. 232, HW. L. 


Annotations :—-Apld. Morgan v. 8.8. Zenaida (1909), 25 
2 da. BR. 446 ; rhage v. Strand Palace Hotel (1910), 3 


Cc. C 


: ‘ Clover, Clayton v. Hughes, 
11910] A. C. 242 ; 


Vs 
Kke v. Hart-Dyke, [1910] 2 K. B.677 ; 
Warner v Couchman (1910), 103 L. T. 693. Distd. 
Karemaker v. S.8. Corsican (1911), 4 B. W. CG. C. 205. 
Consd. Kelly v. Auchenlea Coal Co. (1911), 4 B. W. C. C. 
417; Trim Joint District School, Board of Management 
vw. Kelly, [1914] A. C. 667. Folld. Maskery v. Lancashire 
Shipping Co. (1914), 7 B. W. C. C. 428. Apld. Glasgow 
Coal Co. v. Welsh (1915), 8 B. W. C. C. 635._ Consd. 
M‘Ardie ». Swansca Harbour Trust (1915), 85 L. J. K. B. 
733. Distd. Pypor v. Manchester Liners, [1916] 2 K. B. 
6913; Dennis v. Mid. Ky. (192]), 90 L. J. WL’. Oa 
éerd. 


Apld. _W.G CG. 105. 
: W. ly. of Ireland (1911), 4B. W. CG. C. 


Consd. 


Harris v. ‘Nhomas (1921), 14 B. V 
Fennah v, Mid. & G. 

440; Lee v. Stag Line (1912), 107 L. 'T. 509; Wright & 

(Gireig vu. M‘Kendry (1918), 12 B. W. C. C. 410. 

2277. —-—— ———.]—A fireman on board ship was 
seen frequently drinking water while in the stoke- 
hole. Soon after he was found to be very ill; 
he next became unconscious & diced. No post 
mortem was held, & the medical evidence as to 
the cause of death was conflicting. The judge 
came to the conclusion, there being iucdical 
evidence 1o that effect, that the cause of death 
was cerebral hemorrhage, caused by the heat & 
the drinking of excessive quantitics of water :— 
Held: the question as to whether or not the 
workman did in fact sustain a personal injury by 
accident arising out of & in the course of the 
employment was one of fact for the judge, & there 
had not) been any misdirection.—JOHNSON ¥, 
TORRINGTON (OWNERS) (1909), 3 B. W. C. C. 68, 
C.A 


2278. —-— ~——.]—An engineer, aged nineteen, 
employed in the engine-room on a steamship, 
sailing in the tropics, collapsed from heat stroke, 
& subsequéntly died. The temperature of the 
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usi ick.} 
BURGH, {1923] 8S. C. 844.—SCOT. 


& incapacitated him from work :— 
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engine room was 114 degrees Fahrenheit. There 
was evidence that deceased was physically un- 
suited to withstand the normal heat of a tropical 
climate :—Held: the dcath resulted from an 
accident arising out of his employment.—MASKERY 
». LANCASHIRE Siiprina Co., Trp. (1914), 7 
B. W.C. C. 428. 


Annotations :—Distd. Pyper v. Manchester Liners, [1916] 2 
x. B. 691. Refd. Harris vr. Thomas (1921), 14 B. W. GC. C. 


2279. ——— Sunstroke.]— Appct., an ordinary 
seaman, while engaged in painting the vessel 
when she was lying at a port on the coast of 
Mexico was incapacitated by sunstroke. The 
medical evidence was to the effect that a seaman 
painting the outside of a ship is running a greater 
risk of sunstroke than when employed on deck, 
because he not only gets the direct rays of the sun, 
but he also gets the reflected rays from the ship’s 
side :—Held : his injury arose by accident within 
Workmen’s Compensation Act, 1906 (c. 58), & 
he was entitled to compensation._-MORGAN 1. 
ZENAIDA (OWNERS) (1909), 25 T. I RR. 4465 2 
B. W. C. C. 19, C. A. 

«innotations :—Consd. Warner v. Couchman, [1911] 1 K. B. 
351. Distd. Karemaker v, 8.8. Corsican (1911), 4 23. W. 
C. C. 2953; Pyper v. Manchester Liners, (1916) 2 K. 
691. Consd. Harris v. Thomas (1921), 14 B W. CG. C. 107. 
Refd. Davies v. Gillespie (1911), 105 L. IT’. 464 ; Thom (or 
on) e. Sinclair, (1917] A. C. 127; Wales v, Lambton 
& Hetton Colliery Co, (1917), 117 L. T. 454. 

2280. - ~——,]—Appet., while eng iged for 
several hours in superintending the loading the 
cargo posted on the unsheltered deck of resp.’s 
vessel at a port in the West Indies, had an attack 
of sunstroke, which resulted in his being in- 
capacitated for work :—-Held : appct. was entitled 
to compensation under Workmen’s Compensation 
Act, 1906 (c. 58), he having by reason of the nature 
of his occupation been exposed to a greater risk 
of sunstroke than other persons.— DAVIES v. 
CILLESPIF (1911), 105 LL. T. 494; 28 T. 1. R. 6; 
56 Sol. Jo. 113; 53. W.C. C. 64, C. A. 
lanai mete: Thom (or Simpson) v, Sinclair, [1917] 


2281. ——-- - —.]- A seaman employed as a 
stoker on board a ship died from heatstroke while 
going through the Red Sea. For four or five 
days before his death he had complained of the 
heat,, which was admittedly excessive, & although 
he felt ill he continued working, being persuaded 
to do so in order to lessen the strain upon his fellow- 
workers. On the fifth day he collapsed while at 
work in the stokehold, & was taken up on deck, 
where he died. Upon an application by his widow 
against the owners of the ship for compensation 
under Workmen’s Compensation Act, 190U (c¢. 58) : 
—Held: his death was not the result of an“ injury 
by accident’ within the meaning of the Act, & 
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no compensation was payable.—PyPrEr v. MAN- 

Ceres Liners, Lrp., [1916] 2 K. B. 691; 85 

L. J. K. B. 1459; 115 L. T. 406; 32 T. L. R. 

723+ 60 Sol. Jo. 706; 9 B. W. C. C. 580, C. A. 

Annotation :~Consd. Harris v. Thomas (1921), 14 B. W. C. C. 
105. 


2082. Exposure to cold & damp.] — WARNER 
v. COUCHMAN, No. 2604, post. 





2283. -| — KAREMAKER ¥v. CORSICAN 
(OWNERS), No. 2609, post. 
2284. -——.]|—Upon an application for com- 


pensation by the widow of a miner the arbitrator 
found that, owing to a wreck in the shaft of No. 2 
pit where deceased was working, deceased & his 
fellow workers were ordered to ascend to the surface 
by the shaft of No. 1 pit, this being the downcast 
shaft for the air current which ventilated the mine ; 
that they were kept waiting at. a mid-landing for an 
hour & a half until the men who usually ascended 
by this shaft had been raisej, & were exposed to a 
cold down draft ; that as the result of this exposure 
the deceased caught a chill which brought on 
pneumonia from which he died :—Held : the death 
resulted from the exposure consequent on the 
wreck in shaft No. 2 & there was evidence to 
support the finding of the arbitrator that deceased 
sustained an injury by accident arising out of & 
in the course of his employment.—CoyLE (OR 
Brown) v. WATSON (JOHN), LTD., [1915] A. C. 1; 
$81. 3. P. 6. 307; 111 L. T. 347; 30 T. LR. 
501; 58 Sol. Jo. 533; 7B. W. C. ©. 259, H. L. 
Annotations -—Consd. Barbeary rv, Chuge (1914), 84 1. J. 
K. B. 504; Glasgow Coal Co. v. Welsh, [1916] 2 A.C. 
1: Innes (or Grant) v. Kynoch, [1919] A. C. 765. Refd. 
Aitken v. Finlayson, Bousfield & Co., (1914), 7 B. W. GC. C. 
9{83 Thom (or Sitnpson) v. Sinclair, (1917) A. C. 127. 
Mentd. Fidelity & Casualty Co. of New York t. Mitchell, 
{1917] A. C. 592; Janvier e. Sweeney, [1919] 2 K. B. 
316; Hambrook ¢. Stokes, [1925] 1K. BK. 141. 
2285. ---—.|—A man was employed as a pilot 
to take a ketch out of harbour. Having piloted 
her out, he attempted to get into his own boat, 
towing astern of the ketch, in order to go ashore. 
He jumped in, alighting somewhere near the bows 
of the boat, with the result that they went under 
water, & he was wetted to the thighs. lle was 
pulled aboard the ketch again. Ile ultimately 
got ashore in the boat. Subsequently he suffered 
from sciatica in consequence of this wetting :— 
Held: he was suffering from injury by “ accident ”’ 
& the accident arose ‘‘ out of & in the course of ”’ 
his employment within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1 (1).—BARBEARY v, CHUGd 
(1915), 84 L. J. K. B. 504; 112 1. T. 7975; 31 
T. 1. R. 153; 8B. W.C. C, 37, C. A. ; 
2286. -- —.|—A man employed as a brusher In 
a mine was directed by the mine owncrs to bale 
out a large quantity of water which had accumu- 
lated at the pit’s bottom owing to the breakdown 
of a pump which had occurred five days earlier. 
Iie was engaged in this work, which necessitated 











Iield: thero was no. accident.— 
M‘'MILLAN ¥. SINGER SEWING MACHINE 
Co., LTb., (191318. C. 346: 50S8e. L. R. 
220; (1912) 28. L. T. 484; 6B. W. 
G. CG. 345.—SCOT. 

2282 i. Exposure to cold d&> damp.)— 
An attack of rheumatism, contracted 
by a workman in the course of his 
employment, is not an injury by 
accident’? within the meaning of 
MA seta compen tion Act, 1902.— 
SYLLELEDIS ». ARAPAKIS (1909), 

W. A. L. H. 50.—AUS., ( ™ 


52; 3B. W 


defect might 


2282 il. ——~.}—A workman was em- 
ployed in a millrace, where he had to 
work for a fortnight up to his knees in 
water. As a result he contracted in- 
flammation of the kidneys & died :— 
Helé: this was a porronal injury by 


work on 


accident.—SHEERAN . CLAYTON (F. & 
J.) & Co., Lrp. (1909), 44 1. L. T. 
. W.C. C. 583.—IR. 

2282 ili, ——-.])—A pump in a wet pit 
having been propped in order that a 


accumulated in the 
to the knees of cer 
in consequence of the risi 
left their work & were waiting for the 
cage to take them to the pit-head. 
One of the miners, in 
this immersion, contracted a chill, 
upon which, after he had done some 
three subsequent days, 
pneuinonia ensued, from which he 
ultimately died :—Held: this was an 
accident.—ALLUA CoaL Co., LL 
acon (1913), 6 B. W. C. GC. 398.— 


2282 iv.——-. ]—A miner, in order that. 
he might be among the first to ascend 
the shaft, stood in an accumulation 
of water at the pit bottom for somé 
thirty minutes instead of waiting on 
dry ground til] his turn to ascend came. 

ad he waited he might have reached 
the cage comparatively dry. He had 
recently often been wetted duo to the 
continual breakdown of pumps. He 
contracted a chill. Deafness followed 
as the result & rendered him totally 
unfit for work :—Held : the incapacity 
was not due to an injury by ** accident.”’ 
—M‘LUCKIE v. WATSON (JOHN), LID., 
[1913] S. C. 975; 50 Sc. L. R. 770; 
(1913) 28. L. T. 61; 6 B. W. C. C. 


850.—SCOT. 
c. Twenty-four hour _shift— 
Usual in the employment.}—MAQqvuiIRe 


repaired, water 
it bottom & rose 
in miners, who 

water, had 


consequence of 


TD. v. 
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his standing up to his chest in water, for eight 
hours, with the result that he contracted sub- 
acute rheumatism. Upon a claim for compensa- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), the arbitrator found that the rheumatism 
was caused by the extreme & exceptional exposure 
to cold & damp to which the man was subjected 
on the occasion in question & awarded him 
compensation :—Held: the injury was sustained 
by accident within the Act.—-GLasacow CoAL Co., 
Lrp. v. WELSH, [1916] 2 A.C. 1; 85 L. J. P. C. 
130; 114 L. T. 809; 32 T. L. R. 359; 60 Sol. Jo. 
336; 9B. W. C. C. 371, H. L. 


innolalions :—-Apld. Scott v. Pearson, [1916] 2 K. B. 61. 
Consd. Innes (or Grant) v. Kynoch, [1919] A. GC. 765. 
Refd. Lyons v. Woodilee Coal & Coke Co. (1916), 9 
B. W. CG. CG. 6553 Pyper v. Mafichester Linors, [1916] 2 
K. B. 691; Fenton v. Kelvin (Owners), (1925] 2 K. B. 
47; 


3. 

2287. .|—A brusher, having finished his 
night’s work, went to the bottom of the pit shaft 
to be taken to the surface just at a time when the 
daily statutory inspection of the shaft was 
beginning. The inspection, which generally took 
half an hour going down, that morning took an 
hour owing to the breakdown of the bell wire. 
During that time the workman was standing about 
in a strong current of cold air. He contracted a 
chill & pneumonia intervened, from which he dicd. 
The arbitrator found that although the cause of 
the man’s death arose out of & in the course of his 
employment, nevertheless it was not duc to an 
‘‘accident.’? He had chosen to break off work so as 
to bring himself to the bottom of the shaft just 
at. the time that he knew the daily inspection took 
place, & breakdown of the bell wire was too remote 
a cause of delay to fill up the chain of causation. 
lle made his award, therefore, in favour of resps. : 
—Held: it was competent on the evidence for the 
arbitrator to find that deceased was not injured 
by accident arising out of & in the course of his 
employment.—LYONSs ¥v. WOODILEE COAL & COKE 
Co., Lrn, (1917), 86 L. J. P. C. 1873 117 L. TT. 
655 6L Sol. Jo. 490; 10 B. W. C. C. 416, TT. L. 

Be a i aaa Innes (or Grant) vr. Kynoch, [1919) 
o ov. 


2288. -|—-An engine driver, who had to 
take out an early train on a bitterly cold morning 
in Mar., was called late by a fellow workman, 
employed on night work, who habitually knocked 
him up on his way home. ‘This was an arrange- 
ment between themselves, with which the co. had 
nothing to do. He had only time to put on his 
clothes hurriedly, & did not stop to get his over- 
coat or anything to cat. Insufficiently clad, & 
without his usual food, he drove his engine, with 
the result that he contracted a chill, & pneumonia 
followed from which he died :—Held: there was 
no accident, & therefore no injury by accident 
within Workmen’s Compensation Act, 1906 (c. 58). 
—-DENNIS v. MIDLAND Iiy. Co. (1921), 90 L. J. P. C. 
l443 125 L. 1. 545; 37 T. L. R. 623; 65 Sol. Jo. 
oll; 14B,W.C. C. 71, HL. 

Annotation :—Refd. Hannifin ev. Fitzmaurice (1920), 14 

B. W. C. GC. 320. 

2289. ———.]—A miner, whu habitually worked 
underground, was employed to shovel snow during 
« blizzard at the top of the colliery tip which was 
high up on the side of the mountain. After 
working for about an hour & a half he went into 
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a fireman's hut to warm himself. He & the other 
workmen were allowed to do this. After leaving 
the hut, he collapsed & died almost immediately. 
In arbitration proceedings the county ct. judge 
found that the death of the man was caused by an 
accident arising out of & in the course of his 
employment. From this decision the employers 
appealed on the ground that there was no evidence 
to support the finding of the judge, that the death 
was due to doing the heavy work in very severe 
weather, & that it was not work arising out of 
the employment. It was contended on behalf of 
the employers that the man, in doing the work, 
was doing nothing which would bring a greater 
risk on him than the risk which the ordinary 
public would experience :—Held: it was extra- 
ordinary to suggest that a man who was by reason 
of his employment instructed to do the heavy work 
of shovelling snow on a tip in a blizzard was under- 
going exactly the same risk as that of the general 
public; the accident arose out of & in the course 
of the employment, & the appeal must be dismissed. 
—HEWITT v. PARTRIDGE JONES & PATON (JOHN), 
ane (1922), 128 LL. T. 238; 15 B. W. COC. C. 
30. 

2290." Shipwreck.}]— Fenton v. Kevin 

(OWNERS), No. 2939, post. 





(d) Strain. 


2291. Rupture.|—A workman was cmployed by 
defts. in the work of lifting & removing planks from 
a stack of timber; one night there was rain & 
frost, & the planks became frozen together, the 
planks lower in the stack being more firmly frozen 
together than those above; on the next day the 
workman began to work in the morning, & lifted 
& removed planks all day; about 4 p.m., while 
trying to lift a plank, he ruptured himself. 

The workman claimed compensation under 
Workmen’s Compensation Act, 1897 (c. 37), & 
the county ct. judge found that the injury was 
caused by the lifting of the plank, & was an 
injury by “ accident ” within the meaning of the 
Act :—Held: there was evidence of somcthing 
fortuitous & unexpected upon which the county 
ct. judge might properly find that: the injury was 
caused by ‘“ accident”? within the meaning of 
Workmen’s Compensation Act, 1897 (c. 37).— 
TIMMINS v. LEEDS ForGE Co., Irp. (1900), 83 
I. T. 1203; 16 T. 1. RR. 521; 2 W. OC. 10, 
C. A. 

Annotations: -Refd. Roper v. Greenwood (1900), 83 Ta. 'T. 

71; Boardman v. Scott & Whitworth (1901), 85 L. TT. 

502; Perry v. Baker (1901), 3 W. C. C. 29. 

2292. ——- -.J— FENTON v. THORLEY & Co., LTv., 
No. 2264, ante. 

2293. Strain caused by lifting weight.]—A 
woman who was employed as a box maker, was 
ordered to work upon boxes which were larger & 
heavier than those upon which she had previously 
worked. When she had finished some of the boxes 
& was working upon another, she suffered internal 
injury from the strain of the unusual exertion. 
The county ct. judge found that the injury did 
not arise from an ‘ accident’ within Workmen’s 
Compensation Act, 1897 (c. 37), 8. 1 (lL) :—Held: 
the judge had properly found that the injury did 
not arise from an ‘“ accident ’’ within the Act.— 





v. UNION S.S. Co. oF NEW ZRALAND, 


d. ——— Hingine driver insufficiently 
clad cn snowy morning.}—Re WorkK- 
DENNIS o Mibu Le mst L920 j 

oa e a e 10. p 
21. R. 154.—IR. ; 


—A workm 
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2293 i. Strain caused bylifting weight.) 
an who merely by an effort 
in lifting suffers an injury which dis- 
ables him from wor 
an injury due to an accident within the 


meaning of Workmen’s Compensation 


Act, HK. 8S. S., 1920.—HEWITSON 1, 
Rosin Hoon MILts, LID., [1924] 1 
Db. L. ‘ R. 143; 


R. 206; (1924) 1 
18 Sask. L. It. 9.—CAN. 
2293 ii. ———.] — LOGAN ¢t. 
(1915), 34 N. Z L. Rt. 881.—N.Z. 


W. W. 


has suffered JOHNS 
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Sect. 6.—Right to compensution: Sub-sect. 1, C. (d), 
(e) & (f) i.) 


Roper v. GREENWOOD & SONS (1900), 83 L. T. 
471; 3 W.C.C. 23, 0. A. 
Annotations :—Distd. Boardman v. Scott & Whitworth, 

eae K. B. 43. Dbtd. Fenton v. Thorley, [1903] 


2204. ——.]—It was the duty of a workman 
employed in a factory to remove the empty 
yard beams from looms. He had, in the 
ordinary course of duty, removed such a beam, 
weighing about 100 Ibs., from a loom, & was in 
the act of lifting it on to his shoulder, when, 
finding that it was unevenly balanced, he gave it 
an extra lift up to get it on his shoulder. The 
sudden strain so caused had the effect of laccrating 
the muscles on the right side of his back. Before 
this occurrence he was in good health, & had not. 
found anything wrong with his back. Upon a 
claim made by him for compensation under 
Workmen’s Cumpensation Act, 1897 (c. 37), 
the county ct. judge found that he had been 
injured by an ‘ accident’ :—eld: the decision 
of the county ct. judge was correct.—LBOARDMAN 
v. Scott & WuiTwortH, [1902] ] K. B. 433; 71 
L. J. K. B. 3; 85 L. T. 502; 66 J. P. 260; 50 
W.1. 184; 18 T.L. R57; 4W.C. 0.1, C0. A. 
Annotation :-—Relfd. Neville v. Kelly & Mitchell (1907), 1 

B. W. C. C. 432. 


Disease aggravated by accident.|—Sce Sub-sect. 
1, C. (f) ili., post. 


(e) Crimes of Violence. 


2295. Assault—Stones thrown at engine.|—- 
CHALLIS v. LONDON & SouTH WESTERN Ry. Co., 
No. 2585, post. 

2296. —-— By employer.]—BLAks v. Heap, No. 
2591, post. 

2297. —-— By fellow employee.} — The work- 
man, while employed as a stoker by resp. co. on 
board their ship, was assaulted without provocation 
by an African stoker, who was also employed on the 
Bhip, while they were both engaged in whecling 
barrows of hot ashes, & he claimed compensation 
for the incapacity resulting from his injuries. The 
county ct. judge found as a fact that although the 
assault was an intentioned act on the part of the 
aggressor, a risk of assault was inherent in the 
employment, as appct.’s work brought him into 
contact with this undisciplined African, & made 
an award in favour of appct.:—eld: it was a 
question of fact as to which there was evidence 
to justify the finding, & there was no misdirection. 
—PARKER v. FEDERAL STEAM NAVIGATION Co., 
Lrp. (1925), 05 L. J. K. B. 664; 134 L. T. 137; 
18 B. W. C. C, 469, C. A, 

2298. Murder or manslaughter— Of bank 
cashier.|—A cashicr, while travelling in a railway 
carriage to a colliery with a large sum of moncy for 
the payment of his employers’ workmen, was 
robbed & murdered. On an application by his 
widow for compensation :—Held: the murder 
Was an “ accident’ from the standpoint of the 
person who suffered from it, & it arose “ out of ” 
an employment which involved more than the 





2298 iii. -F—A workinan while 
engaged in the course of his employ- 
ment in replacing a derailed coa) hutch 
on the rails severely strained his back : 
—Held: an injury by accident.— 
STEWART v. WILSON & CLYDE Coal | S. C. 1021: 
Co. 41902), 5 F. (Ct. of Sera.) 120.— 18. 0. T. 81° 
SCOT. scot. — 


of corebral 


e. Cerebral heemorrhaye.}—A work- 
Inan, in the course of his ordinary & 
usual employment, over-cxerted hini- 


self & eventually brought on an attack 
norrhage eld: 

accident within Workmen’s Compensa- 

tion Act, 1906, s. 1 (1).—M‘INNES v. 

DUNBSMUIR & JACKSON, LTD., 

45 Sc. I. R. 804; 

4; 1 B. W. C. Cc, 226.— 
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ordinary risk, & consequently the widow was 
entitled to compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), 8. 1(1).—NISBET v. 
RAYNE & Burn, [1910] 2 K. B. 689; 80 L. J. 
K. B. 84; 103 L. T. 178; 26 T. L. R. 6823 54 
Sol. Jo. 719; 3B. W. C. C. 507, C. A. 


Annotations :-—Consd. Murray v. Denholm (1911), 5 B. W. 
CG. C. 496. Apld. Mitchineun v. Day, [1913] 1 K. B. 603. 
Consd. Trim Joint District School, Board of Management 
v. Kelly, [1914] A. C. 667. Refd. Weckes v. Stead (1914), 
83 L. J. K. B. 1542. 


2299. By drunken man.|—A carman was 
in charge of a horse & van which were standing in 
the street. A man in an intoxicated state 
approached the van & either touched or was 
apparently about to touch the horse when the 
carman warned him that the horse might hurt 
him. The drunken man then struck the carman 
a heavy blow, & before he could protect himself 
a second blow followed which felled him to the 
ground & caused his death. The assault was 
cntirely unprovoked, & the assailant was subse- 
quently tried & found guilty of manslaughter :— 
Held: the carman had suffered “injury by 
accident ”? within Workmen’s Compensation Act, 
1906 (c. 58), s. 1.—MITCHINSON v. DAY BROTHERS, 
[1913] 1 K. B. 603; 82 L. J. K. B. 4213; 108 
L. T. 193; 29 T. L. R. 267; 57 Sol. Jo. 300 ; 
6 B. W. C. C. 190, C. A. 

Annotations :—Consd. Shaw (Glasgow) v. Macfarlane (1914), 
8 B. W. GC. C. 382; Sheldon v. Necdham (1914), 111 L. T. 
729; Weekes v. Stead (1914), 83 L. J. K. B. 1542; 
Thom (or Simpson) v. Sinclair, [1917] A. C. 127. Refd. 
Nash v. 8.S. Rangatira (1914), 7 B. W. C. C. 590; Cooper 
v. N. EK. Ry. (1915), 85 L. J. K. B. 187. Donnis v. White, 
[1917] A. C. 479; Upton v. G. C. Ry. (1923), 130 L. T. 
th F lel v. Federal Steam Navigation Co. (1925), 134 
2300. ———- Of schoolmaster by pupils.]— An 

assistant master al an industrial school, whilst 

engaged in the performance of his duties, was 

assaulted by two of the pupils in pursuance of a 

preconcerted plan of attack & killed. A dependant 

of deceased claimed compensation from the 
managers of the school. The county ct. judge 
found that some of the boys were unruly & badly 
disposed & that deceased met his death by accident 
arising out of & in the course of his employment :— 

Hleld: (1) the death was caused by accident ; 

(2) there was evidence to support the finding of 

the arbitrator that the accident arose out of the 

employment. 

(3) Construction of the Acts (see No. 2040, unte). 
—TrRim Jormnr Districr ScmooL BoarpD oF 
MANAGEMENT v. KELLY, [1914] A. C. 6673 $8 
L. J.P. C, 220; 111 L. T. 305; 30 T. L. R. 452 3 
58 Sol. Jo. 493; 7B. W. C. C. 274, UW. Li; affg. 
S. C. sub nom. KELLY v. TRIM JOINT DISTRICT 
ScHOOL BOARD OF MANAGEMENT’, 6 B. W. C. C., 
921, C. A. 
Annotations are to 





(1) Expld. Weekes v. Stead (1914), 83 
L. J. K. B. 1542. Consd. ‘Vhoin (or Simpson) v. Sinclair 
[1917] A. UC. 127; Reid v. British & Irish Steam Packet 
Co., [1921] 2 K. B. 319; Parker v. Federal Steam Naviga- 
tion Co. (1925), 95 L. J. K. B. 664. Refd. Shaw (Glasgow) 
v. Macfarlane (1914), 8 B. W. C. Cc. 382: © yin v. 
Hardwick Collicry Co. (1915), 85 L. J. K. B. 292; Leyland 
Shipping Co. v. Norwich Union Fire Insce. Soc., [1917], 
1 re 1. 873; Selvage v. Burrell, [1921] 1 K. B. 355; 
Samucl v. Dumas, [1924] A. C. 431. 4s to (2) Consd. 
Reid v. British & frish Steam Packet Co., [1921] 2 K. LB. 





poachers.}—A gamekeopcr, whilo in the 
discharge of his dutics, was attacked 
by poachers & injured:—IZeld: a 
personal injury by accident.—ANDER- 
SON v. BALFOUR (1910), 44 1. L. T. 
168; 3 B. W. C. C. 588.—IR. 


_§. Murder or manslaughter — By 
r 3.J—-Where a carter was shot 
dead at. his work on his lorry in a streot 
in a disturbed locality :—Held: death 
was due to personal injury by accident 


-—H ; en 
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319. Refd. Clayton v. Hardwick Colliery Co. (1915), 85 
L. J. K. B. 292; Slade v. Taylor (1915), 8 B. W. C. C. 65; 
Glasgow Coal Co. v. Welsh, [1916] 2 A. C. 1; Dennis v. 
White, [1917] A. C. 479; Icock v. Rogers (1918), 118 
L. T. 386; Wright & Groig v. M‘Kendry (1918), 12 
B. W. C. C. 410. 


2301. By applicant for employment.|— 
W., was employed as foreman of the yard of a 
firm who carried on the business of furniture 
removers. Among his duties was that of deciding 
daily & weekly between competing persons for 
odd jobs. There was evidence that these appcts. 
for odd jobs contained among them men of a 
particularly rough class who, if disappointed of 
work, were likely to express resentment by rough 
language & rough acts towards the man who 
refused them. There was alsg evidence that W. 
had been assaulted by men to whom he had 
refused work, & similar evidence of assaults made 
on them was given by foremen of other yards in 
the same town. W.’s duty was also to let out 
vans to persons applying for them; but there 
was no evidence that he had ever been exposed to 
assault in connection with the letting out of vans. 
Among those who applied for odd jobs was 8., 
who came to W, late at night & applied for a van 
for the next day. S. said that he was coming 
for the van at 6 a.m., but he did not come till 
8.30 a.m., & by that time all the vans had gonc 
out. At3.40 p.m. 8S. came to the yard & assaulted 
W. by striking him on the mouth. They were 
separated but an hour later S. came back, & when 
W. had his back turned to him S. hit him twice on 
the side of the head, & then, as he was falling, 
struck him again so fiercely that W. died in the 
hospital two or three days afterwards :—Held : 
there was evidence to justify the finding that the 
accident to deceased workman arose ‘“ out of ”’ 
as well as “in the course of”? his employment, 
because there was a special risk of assault upon 
him which was incidental to that employment ; 
&, therefore, the dependants of the deceased 
workman were entitled 10 compensation. —WEEKES 
v. STEAD (WILLIAM), Lrp. (1914), 83 L. J. K. B. 
1542; 111 L. T. 693; 30 T. L. R. 586; 58 Sol. Jo. 
633; 7B. W. C. C. 398, C. A. 
sas tage bt :—Expld. Sheldon v. Necdham (1914), 111 L. T. 


. d. Dennis v. White, [1917] A. C. 479; Upton v. 
U. C. Ry. (1923), 130 L. T. 577. 





(f) Diseuse. 


i, Lume and Place of Contraction. 

Industrial diseases, see Sect. 22, post. 

2802. Necessity for proof of—Lead poisoning.|— 
A workman, whose employment necessitated the 
handling of white & red lead, gradually accumu- 
lated lead in his system, with the ultimate result 
that he suffered from lead poisoning, which pro- 
duced partial paralysis & incapacity for work. 
On appeal from an award of compensation under 
the Workmen’s Compensation Act, 1897 (c. 37): 
—Held: to bring a case within the Act there 
inust be, by reason of sect. 2 (1), an injury by an 
accident of which notice can be given, & that, 
since it was not possible to indicate a time at 
Which there was an accident which caused the 
injury to the workman, he was not entitled to an 
award under the Act.—STEEL v. CAMMELL, LAIRD 
& Co., Lirp., [1905] 2 K. B. 232; 74 L. J. K. B. 





arising out of his employment.— 


OBLE, Lirp. v, C : 
LL BR aE (1923), 57 


PART XIVv. gar tar7 se ideale 1.— | to time. 
ecessily for ; 


h. N. igang: 
Cultracted from has Or ee 


ing sewuye.}—-A 


workman, in the employment of a 
board of guardians, as a machinery 
attenaaut, contractsd typhoid fever 
from the handling of sewage from time 
He died shortly after con- 
tracting the disease, & his 
claimed compensation 
guardians :—Zleld : 
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610; 93 L. 'T. 357; 53 W. BR. 612; 2b. LR. 
490; 7W.C.C. 9, C. A. 

annotations :-—Apld. Marshall v. Kast Holywell Cual Co., 

Gorley v. Backworth Colliories (1905), 93 L. T. 360. 

Consd. Broderick v. L. C. C., [1908] 2 K. B. 807. Distd. 

Kelly v. Auchenlca Coal Co. (1911), 4 B. W. C. C, 417; 

Glasgow Coal Co. v. Welsh, [1916] 2 A. GC. 1. Consd. 

Innes (or Grant) v. Kynoch, [1919] A. C. 765. Folld. 

Williams ». Guest, Keen & NettJefolds, [1926] | K. 3. 

497. Refd. Eke v. Hart-Dyko, [1910] 2 K. B. 677; 

Alloa Coal Co. v. Drylic (1913), 6 B. W. C. C. 398. 

2308. ‘‘ Beat hand ’’—‘*‘ Beat knee.’’|— 
One coal miner was incapacitated for work by 
‘* beat hand ’’ & another by ‘‘ beat knee.” ‘ Beat 
hand ”’ is an injury caused by an abscess gradually 
produced by the jar, friction or pressure to the 
hand caused by using the pick & “beat knee” 
is an injury caused by an abscess in the kneo 
gradually developed by long continued kneeling 
whilst at work. Both are common injuries in the 
ordinary course of work in a coal mine :—Held: 
the injurics were not caused by ** accident ”’ within 
the meaning of Workmen’s Compensation Act, 1897 
(c. 37), 8. 1 (L). 

‘lo be an accident it must be something which is 
capable of being described as having occurred on a 
particular date (COLLINS, M.1t.)—MARSIMALL v. 
Hast LIOLYWELL Coat Co., GORLEY v. BACKWORTH 
COLLIERIES (1905), 93 L. T. 360; 21 T. L. R. 
4943; 7TW.C.C. 19, C. A. 
aonolalion == Rett: Innes (or Grant) v. Kynoch, [1919] 





See, now, Workmen’s Compensation Act, 1925 
(c. 84), ss. 45—47. 

2304. Sewer gas poisoning. !|—Icxcept in the 
case of the industrial diseases scheduled in Work- 
men’s Compensation Act, 1906 (c. 58), to which, 
by sect. 8 the provisions of the Act are to apply, 
unless appct. can indicate the time, the day, & 
circumstance & place in which the accident has 
occurred by means of some definite event, a 
disease cannot be treated as a personal “‘ injury 
by accident ”’ within sect. 1,sub-sect. 1, of the Act, 
& appct. is not entitled to compensation. 

In July, 1909, a gardener & labourer & carctaker 
was ordered by his employer to open certain 
cesspools for the purpose of inspection, & was 
engaged in such work on four or five different 
days. Harly in Aug. he became unwell, & on 
Aug. 23 saw a doctor, who thought he was sulfering 
from the smell of paint. In Sept. another doctor 
saw him, & considered that he was affected with 
sewer gas poisoning. He dicd on Oct. 30, 1909, 
but no notice was given to his employer until 
Dee. 3U. His widow took proceedings for com- 
pensation. The application for arbitration gave 
no date as to when the alleged accident occurred. 
It was admitted that the mun’s disease was 
obscure. ‘The county ct. judge found that it was 
not possible to give any particular day as the date 
of the accident, but he decided that the man died 
from poisoning contracted whilst working on the 
cesspools, & that the employer was not prejudiced 
in his defence by want of notice; & he awarded 
compensation :—Held: (1) the second limb of 
proviso (a) in sect. 2 (1) of the Act had nothing 
to do with the prejudice caused to the employer 
by the want of notice, which was dealt within the 
first limb, but said that the want of notice should 
not be a bar to proceedings for compensation if 











possible to indicato a time & place at 
which there was an “ accident ’’ which 
caused the injury to the workman, he 
was not entitied to an award under 
Workmen’s Compensation Act, 1906 
widow | 8. 1 (1).—FINLAY v. TULLAMORE UNION 
from the | GUARDIANS (1911), 7 B. W. C. C. 973.— 
as it was not | IR. 
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Sect. 56.—Right to compensation: Sub-sect. 1, C. (f) 
dey UU. & Vit.) 
such want was occasioned by a reasonable cause ; 
& under the circumstances there was ‘‘ reasonable 
cause ”’ for not giving the notice; (2) there had 
not been an accident within the meaning of the 
Act, the county ct. judge’s finding was not sufficient 
to support his decision, & consequently no com- 
ensation was payable—EkKE v. HART-DYKE, 
[1910] 2 K. B. 677; 80L. J. K. B. 90; 103 L. T. 
174; 26T. L. R. 613; 3B. W.C. C. 482, C. A. 
Annotations :—As to (2) Apld. Martin v. Manchester Corpn. 
(1912), 106 L. T. 741. istd. Glasgow Coal Co. v. Welsh, 
{1916] 2 A. ©. 1. Consd. Innes (or Grant) v. Kynoch, 
{1919] A. C. 765. Refd. Warner v. Couchinan, [1911] 1 
K. B. 351; M‘Millan v. Singer Sowing Machine Co. (1912), 
82. W. C. C. 345; Sherwood v. Johnson (1912), 5 B. W. 
Cc. C. 686; Alloa Coal Co. v. Drylic (1913), 6 B. W. C. C. 
$983; M‘Luckie v. Watson (1913), 6 B. W. C. C. 850; 
Pyper v. Manchester Liners, [1916] 2 K. B. 6913 Scott 
®, Pearson, (1916) 2 K. B. 61; Williams v. Guest, Kecn 
& Nettlefolds (1925), 134 L. T. 459. 


2305. Fever contracted by hospital at- 
tendant.]—A porter in a scarlet fever hospital had 
an attack of influenza & returned to his work on 
Mar, 22. On Apr. 1 he was in the course of bis 
duty in the scarlet fever wards, & he also cleaned 
the mortuary for the first time after his return. 
About three or four hours afterwards he was 
sick, & for the next three days he was very unwell. 
On Apr. 5, he was found to be suffering from scarlet 
fever. As a result of his illness his heart was 
affected & ne suffered from nephritis, & at the 
date of the application he was totally inca ,acitated 
from work. Jie could not say that there had been 
in the mortuary shortly before the day he cleaned 
it any bodies of persons who had died from scarlet 
fever, but he said that it was very likely there had 
been :—Held ; every hospital nurse or attendant 
who contracted scarlet fever did not suffer an 
injury by accident arising out of & in the course 
of the employment, & as appet. had not satisfied 
the ct. that there was a particular time, place, & 
circumstance by means of which the ‘ injury by 
accident’? happened he was not entitled to an 
award.—MARTIN v. MANCHESTER Corpn, (1912), 
106 L. T. 7413 765 5. bP. 2513 28 T. 1. R344; 
10 L. G. R. 9965 5 B. W.C. GC. 259, C. A. 


alnnotations :---Consd. Innes (or Grant) e. Kynoch, [1919] 
A.C. 765. Refd. Scott v. Pearson, [1916] 2 K. B. 61. 


2806. --— Dermatitis contracted by hairdresser.] 
—~PETSCHETT v. PREIS, No. 2854, post. 

2307. Blood poisoning.|—Where a work- 
man claims that he has sustained ‘‘ personal 
injury by accident arising out of & in the course of 
his employment” within Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 1, it is not necessary to 
establis that his total or partial incapacity for 
work has resulted from the injury in the sense that 
it was the natural & probable consequence of the 
injury. It is enough that it resulted from the 
injury although it was not the sole & unassisted 
consequence thereof. For, if the injury to some 
extent caused the incapacity, it is immaterial 
that some other cause has supervened & increased 
the incapacity by acting on the incapacity caused 
by the injury. 

Where therefore appet., who was a furnace 
Jabourer in the employment of resps., & whose 
duty it was to fork & screen heaps of iron ore which 
had been calcined, came to his work on Feb. 18, 
1917, with one of his hands cracked by frosty 
weather & at about 8 p.m. the previously existing 
cracks became an open wound & bled, & between 
that hour & 4 a.m. the following morning when 
uppct. ceased work, septic poisoning was sct up :— 
Held : the causc of appct.’s incapacity for work was 
septic poisoning due to microbes entering the frost 
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cracked hand some time after 8 p.m. on Feb. 18, 
1917, & 4 p.m. on Feb. 19, & appct. had accordingly 
sustained ‘‘ personal injury by accident arising 
out of & in the course of” his employment.— 
SADDINGTON v. INSLIP IRON Co., Lrp. (1917), 87 
L. J. K. B. 184; 118 L. T. 138; 62 Sol. Jo. 120; 
10 B. W. C. C. 624, C. A. 

toto “oYS3t; Consd. Hutchinson 9. Kiveton Park 

Colliery Co., [1926] 1 K. B. 279. Retd. Doolan v. Hope 

(1918), 119 L. T. 14; Comery v. New Hucknall Colliery 

Co. (1919), 88 L. J. K. B. 462; illiams v. Graigola 

Merthyr Co. (1924), 132 L. T. 227. 

2308. Date fixed within reasonable 
limits..—A workman employed in handling arti- 
ficial manure, consisting mainly of bone dust, 
died from blood poisoning caused by his becoming 
infected through an abrasion on his leg by certain 
noxious bacilli, which were present in large 
numbers in bone dust, but were also found in the 
air & in other substances, though in a much lesser 
degree. It did not appear when or how he received 
the abrasion, & it was impossible to say with 
certainty when the infection occurred. ‘The 
arbitrator found, as the result of the medical 
evidence, that the infection which caused the 
illness was dcrived from the poisonous germs 
contained in the bone dust which deceased handled 
in the course of his employment, & awarded 
compensation under the Workmen’s Compensation 
Act, 1906 (c. 58):—Held: (1) the fortuitous 
alighting of the bacilli upon the abraded spot 
constituted an accident within the Act; (2) there 
was evidence upon which the arbitrator was 
entitled to find that the injury arose out of & in 
the course of deceased’s employment; (3) the 
provisions of the Act as to fixing the date of the 
accident were satisfied if, having regard to the 
nature of the particular injury alleged, the date 
of the occurrence of the accident was reasonably 
fixed, so as to conncct the injury with the accident. 
—INNES (OR GRANT) v. Kynocnu, [1919] A. C. 
765; 88L. J. P.C.85; 121L. 1.39; 35 T. L. it. 
392; U3 Sol. Jo. 4443 12 B. W. C. C. 78, H. L. 
Annotalions :—<As lo (1) Distd. Donnis v. Mid. Ry. (1920), 13 

B. W. GC. CO. 542. Consd. Burrell v. Selvage (1921), 90 

L. J. K. B. 1340; Carr v. Port Glasgow Burgh (1923), 16 

B. W. C. CGC. 3313 Hutchinson v. Kiveton Park Colllery 

Co., [1926) 1 K. B. 279; Wiliams v». Guest, Keen & 

Nottlefolds, [1926] 1 K. 1B. 497. 48 to (2) Consd. Walker 

v. Wynn, Timmins & Co, (1922), 15 B. W. C. CG. 122. 

2309. —--—— ——- ——..]—Where a workygirl has 
received a series of scratches & cuts on her hands 
during her work, extending over a period of some 
months, the combined effect of which is to produce 
a septic condition incapacitating her from work, 
it is an injury ‘‘ by accident’ for which she is 
entitled to compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), although the times & 
places of the several scratches or cuts cannot be 
fixed & her condition cannot be attributed to any 
one particular injury.—BURRELL (CHARLES) & 
Sons, LTD. v. SELVAGE (1921), 90 L. J. K. B. 
1340; 126 L. T. 49; 65 Sol. Jo. 734; 14 B. W. 
C. C. 158, H. L.5 affg. S. C. sub nom. SELVAGE 
v. BURRELL (CHARLES) & Sons, Lrp., {1921} 1 
K. B. 355, C. A. 

Annotation -—Distd. Williams v. Guest, Keen & Nettlefolds, 

[1926] 1 K. LB. 497. 

2810. Silicosis.|— The workman, a coal- 
miner, had been employed since 1914 in boring 
rock. In Jan. 1922, he had to give up work on 
account of breathing trouble. He resumed work 
on two occasions, but had not been able to work 
since Apr. 1925. He was found to be suffering 
from silicosis due to breathing in particles of dust 
from the silica contained in the rock. Compensa- 
tion for disablement from silicosis is provided for 
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by the Silicosis Acts, 1918 & 1924, but these 
Acts admittedly did not apply to the circumstances 
of this case. The workman sought to recover 
compensation by contending that his incapacity 
had resulted from a series of minute accidents the 
accumulated effect of which had caused disable- 
ment from silicosis:—Held: the workman had 
not been injured by accident within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1, & was not 
entitled to compensation.—WILLIAMS v. GUEST, 
Keen & NETTLEFOLDS, [1926] 1 K. B. 4973; 95 
L. J. K. B. 676; 134 L. T. 459; 18 B. W.C. CC. 
535, C. A. 


ii. Diseases of Gradual Onset. 


2311. Paralysis of leg.|—A workman gradually 
acquired paralysis of his right leg through the 
strain of riding a heavy carrier tricycle for his 
employers. At the end of five years the condi- 
tion incapacitated him from work :—Held: the 
paralysis was not a personal injury by accident.— 
WALKER v. HOCKNEY BROTHERS (1909), 2 B. W. 
Cc. C. 20, C. A. 

Annotation :-—Refd. Innes (or Grant) v. Kynoch, [1919] 

A. U. 765. 





2312. Blood poisoning caused by continuous 
pressure of boot.|—The workman claimed com- 
pensation for incapacity due to blood-poisoning 
following a sore foot. His particulars of claim 
stated ‘‘ wound on the third toe of left foot, 
caused by rubbing of boot which had previously 
hecome permeated by some bone manure used 
by resp. on his land.” At the hearing of the 
arbitration, the case he set up differed, & was 
that he had knocked his toe against. a seed drilling 
machine, & that the wound subsequently became 
poisoned by the manure which had saturated & 
dried into his boots some time before. The 
judge found that the injury sustained by appct. 
was caused by the pressure of a boot which had 
become too tight for him, & that this was not an 
nccident, neither did it arise ‘‘ out of ’’ his employ- 
ment, & so made an award in favour of resp. :-— 
Held: the award of the county ct. judge was 
correct.—WHITE v. SHEEPWASH (1910), 3 B. W. 
(". C. 382, C. A. 

2313. Eczema caused by chemicals.]--A work- 
man was employed to dip rings into a basin of 
carbon bisulphide with his fingers. IIe was 
wfected with eczema, caused gradually by the 
exposure to fumes or splashes from the chemical. 
The county ct. judge found that this was not an 
accident within Workmen’s Compensation Act, 
1906 (c. 58), s. 1:—Held: there was evidence to 
support the finding.—KFvans v. Dopp (1912), 5 
B. W. C. C. 305, O.A. 

2314, Heart failure caused by continuous work. | 
—An officer was superintending loading a ship for 
several days. The work was practically con- 
tinuous day & night & very hard. Six days after 
the ship left port the officer died of heart failure. 
Chere was medical evidence that the death was 
due to heart failure caused by the continuous 
strain of work. The county ct. judge found that 
there was no evidence of accident :—Held: there 
was no misdirection.—BLack v. NEW ZEALAND 
ena Co., Lrn. (1913), 6 B. W. C. C. 720, 


Je o 


lil. Disease Aggravated or Accelerated by Accident. 


2315. General rule.|—A workman, employed 
: : yed as 
&® smith at the engineering works of apalke was 
reap eenSeace 
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holding a flatter on an anvil for a fellow workman 
to strike the flat end of the flatter. The fellow 
workman made a bad stroke & struck the rod or 
round part of the flatter & jarred the workman's 
hand, causing it to swell & bringing on gout in 
the hand. The workman had previously been 
attended for gout in the hand & elbow by a doctor, 
who was of opinion that the swollen hand was 
caused by gout brought on by the jar, & who also 
certified that the workman was suffering from a 
weak hand caused partially by the injury :— - 
Held: the injury to the workman was caused by 
an ‘‘ accident,” & the provisions of Workmen's 
Compensation Act, 1897 (c. 37), s. 1, applied so 
as to entitle the workman to reeover compensa- 
tion under the Act.—LLoyp v. Suaa & Co., [1900 
1 Q. B. 481, 486; 69 L. J. Q. B. 190; 81 L. 'T. 
768; 16T. 1. R. 65; 2W.C.C.5,C. A. 

Annotations :-—Consd. Walker v. Lilleshall Coal Co., [1900] 

1 Q. B. 481, 488. Refd. Roper v. Groenwood (1900), 83 

L. 'T. 471; Timmins v. Leeds Forge Co. (1900), 83 1. T. 

120; Boardman vy. Scott & Whitworth, [19028}) 1 K. 1, 

43; Higgins v. Campbell & Harrison, Turvey o. Brintons, 

[1904] 1 K. B. 328. 

2316. Workman with aneurism— Rupture due 
to strain.|—A workman suffering from serious 
aneurism was employed in tightening a nut by a 
spanner when he suddenly fell down dead from 
rupture of the ancurism. The county ct. judge 
found upon conflicting evidence that death was 
caused by aoa strain arising out of the ordinary 
work of deceased operating upon a condition of 
body which was such as to render the strain fatal : 
—Held: there was evidence to support the 
finding, &.it was a case of ‘‘ personal injury by 
accident arising out of & in the course of the 
employment’ within Workmen’s Compensation 
Act, 1906 (c. 58). -CLOVER, CLAYTON & Co., Trp. 
v. HUGHES, [1910] A. C. 242; 791. J. K. B. 470; 
102 1. 1. 340; 267. L. R. 359 3 8B. W.C. C. 275 
sub nom. FHuGues v. Clover, CLAYTON & Co., 
54 Sol. Jo. 374, H. L. 


Annotations :-—Consd. Kennah v. Mid. & G. W. Ry. of Ireland 
(1911), 4 B. W. C. C. 440: Hawkins », Powells ‘Tillery 
Steam Coal Co., (1911) 1 K. B. 988. Apld. Trodden v. 
McoLennard (1911), 4 B. W. C. C. 190. _ Distd. Spence v. 
Baird (1912), 5 B. W. C. C. 542. Folld. M‘Ardlo r. 
Swansea Harbour Trust (1915), 85 L. J. K. B. 733, —Consd. 
Maxwell ». Ruabon Coal & Coke Co. (1916), 86 L. J. K. B. 

Refd. Barnabas v. Bersham Colliery Co. (1910), 102 

Yates v. South Kirby, etc. Collieries, (1910) 

2 K. B. 5383: Groves v. Burroughes & Watts (1911), 4 

B. W. GC. ©. 185; Beaumont v. Underground Elec. Rys. 

of London (1912), 5 B. W. C. C. 247; Euman v. Dalziel 

(191z), 6 B. W. C. CG. . 900; Noden v. Galloways, [1912] 

1 K. B. 46; Alloa Coal Co. v. Drylie (1913), 6B. W. C. C. 

398; Broforst v. S.S. Blomfield (1913), 6 B. W. C..C. 613 § 

Doughton v. Hickman pe 6B. W. 0. C. 773; Micchin- 

son v. Day (1913), 82 J. J. K. B. 421; Aitken v. Finlay- 

son, Bousfield (1914), 7 KB. W. ©. C. 918; Trim Joint 

District School, Board of Management v, Kelly. [1914] 

A. ©. 667; Kerr (or Lendrum) v. Ayr Steam Shipping 

Co., (1915) A. C. 217; Woods v. Wilson (1915), 84 L. J. 

K. B. 1067; Glasgow Coa! Co. v. Welsh, [1916] 2 A. C. 1; 

Wright & Greig v. M‘'Kendry (1918), 12 B. W. ©. C. 410 ; 

Innes (or Grant) v. Kynoch, [1919] A. C. 765; Treasure 

vw. Cardiff Collieries (1920), 13 B. W. GC. C. 283; Clark ©. 

Lord Advocate (1922), 15 BR. W. C. C. 320 5 Carr v. Port 

Glasgow Burgh (1923), 16 B. W. C. C. 33!, 


2317. ——-.]—A workman, who was fifty 
years of age, had been employed at resps.’ tin sheds 
for ten years. On Oct. 6, 1914, while shifting tin- 
plates from a pile to a trolly, he stood on the trolly 
& was pulling a box weighing 2 cwt. towards him 
with a tool when his hands let go & he fell back- 
wards dead off the trolly on to the floor. His death 
was discovered by a post-mortem examination to 
have been caused by rupture of an aneurism of the 
sorta. Sticking the tool into & drawing the box 
forward was the easiest part of the work; the 
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Sect. 5.—Right io compensation: Sub-sect. 1, C. (f) 
in. & iv., & (g).] 

heaviest was lifting the boxes when the shed heap 
had got lower than the heap on the trolly. The 
medical evidence was to the effect that it was the 
continued strain of ten years’ work & the walls of 
the arteries gradually getting weaker accounted 
for the condition of the workman ; that the strain 
in pulling the box forward was quite sufficient to 
cause the rupture of the ancurism, that being 
the culminating point; & that the cause of his 
death was the natural & inevitable termination of 
his disease, the final burst being practically 
instantancous :—Held: there was clearly an 
** accident’ within the meaning of the statutory 
provision as construed by the House of Lords 
in Fenton v. Thoricy & Co., Lid., No. 2264, ante, 
& the facts of the present case were practically 
indistinguishable from those of Clover, Clayton 
& Co., Lid. v. Hughes, No. 2316, ante.—M‘ARDLE v. 
SWANSEA ITARBOUR TRUST (1915), 85-L. J. K. B. 
738; 1131. IT. 677; 8B. W.C. C. 489, C. A. 

Annotation :—~Refd. Andrews v. EHighley Mining Co. (1922), 

15 B. W. C. CG, 192. 

Meaning of “ accident.’’]—Sce Sect. 5, sub-sect. 
1, A., avele. 

2318. ---— No evidence that aneurism caused or 
accelerated by accident.|—A workman with 
degenerate arteries, whose work was very heavy, 
fell out of a railway truck on to his head on the line. 
He resumed work in three wecks, but she “tly after- 
wards became incapacitated again, & was found 
1o be suffering from an aneurism. He claimed 
compensation on the ground that the accident had 
caused or accelerated the aneurism. The judge 
found that the accident) had accelerated the 
aneurism, basing his finding on the fact, as he said, 
that a swelling, a symptom of the aneurism, had 
appeared within four weeks of the accident. In 
truth, the only evidence as to the swelling was 
that it appeared seven weeks after the accident, 
& there was no evidence that the aneurism had 
been in existence at the time of the accident: — 
Held: the judge had misdirected himself, & the 
case must be reheard.---TAYLor 2. BoLcKow, 
VAUGHAN & Co., Trp. (1911), 5 B. W. CG. C. 180, 
CLA. 
2319. Abnormally sensitive skin—Injury caused 
by washing with caustic soda.]—-A scullion at an 
hotel was the subject of a disease, erythro-melalgia, 
affecting his skin, & making it abnormally sensitive. 
On the day he commenced work he washed up 
crockery for a number of hours in a tank contain- 
ing hot water, soft soap, & caustic soda. Hi: 
hands became greatly inflamed, his nails came off, 
& he was disabled for four & a half months :-— 
Held: it was an accident; ‘‘ the mere circum- 
stance that a perfectly healthy man would not have 
met with it is no answer at all.’—DoTZAUER v. 
STRAND PaLacts LTOTEL, Trp. (1910), 3 B. W. C. C. 
387, C. A. 

2820. Rupture — Aggravated by strain.] — A 
workman wearing a truss, sufficient to keep an 
existing hernia up under ordinary circumstances, 
was employed tu attend to a furnace. Lis 
duties invulved the heavy work of raking, poking, 
& coaling the fire. Ue went home to dinner as 
usual, & eppeerd to be quite well, but shortly 
after he returned to work he was found in great 
pain. He died soon afterwards & medical evi- 
dence showed that his death was due tu strangulated 
hernia. The county ct. judge drew the inference 
that the injury was caused by an accident arising 
out of the employment :—Held: there was evi- 
dence to support the inference.— Scares ». Wrst 
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NoRFOLK FarMERS’ MANURE & CHEMICAL -Co., 
Lrp. (1913), 6B. W. C. C. 188, C. A. 

2821. ———.|—A brewer's assistant was 
lifting a heavy cask standing on a shelf five feet 
from the ground, when he felt a severe internal 
strain & became faint & sick. He afterwards 
found that he had ruptured himself. Twenty-two 
years before he had had a rupture in the same place, 
for which he wore a truss for many years, but 
during the last five or six years he had left it off, 
as he found he could do his work without it. The 
county ct. judge held that, although there was 
injury by accident, it did not arise out of the 
employment, as it was the result of a gradual 
weakening, & not of any unusual strain :—Held : 
there was misdirection. ‘‘ Accident’’ having 
been found, the evidence proved that it arose out 
of the employment.—BRown v. KEMP (1913), 6 
B. W.(. C. 725, C. A. 


Annotation :-—Refd. Carr v. Por. Glasgow Burgh (1923), 16 
B. W. C. GC. 331. 


2322. Diseased arteries— Apoplexy caused by 
exertion.|—A fireman, after having been for some 
time at work shovelling coal & raking fires in the 
stokehole of a steam ship, had an apoplectic stroke. 
The medical evidence went to prove that the man 
was in a diseased condition, & that such a stroke 
would be likely to be brought on by such exertion. 
The cy. et. judge drew the inference that the injury 
wus caused by accident within Workmen’s Com- 
pensation Act, 1906 (c. 58):--Held: there was 
evidence to support the inference.--BROFORST 
v. BLOOMFIELD (OWNERS) (1913), 6 LB. W. C. C. 
613, C. A. 

2328. Appendicitis—Death by peritonitis follow- 
ing blow.|—When an arbitrator is sitting with a 
medical assessor he has a right to act upon the 
advice of the assessor on matters of medical 
opinion & medical inference, even if there is no 
corresponding opinion on the part of the medical 
witnesses, 

A workman was engaged in a lighter in coaling 
a ship. He was in the act of filling a basket held 
between his body & a heap of coal when a rush 
of coal came which either hit hin in the stomach 
or knocked the basket against his stomach, & he 
was unable to go on with his work. Ile sat down 
in great pain, & shortly afterwards went home. 
He was attended for four days by his own doctor, 
& was then sent to the infirmary, where an opera- 
tion was performed, & a perforation of the bowel 
was discovered. At the samc time it was ascer- 
tained by the operating surgeons that he had been 
suffering from chronic appendicitis. Three days 
afterwards he died from peritonitis, & during a 
post mortem examination another perforation of 
the bowel was discovered. The county ct. judge 
found that the accident caused acute injury to 
the weakened bowel, & that the injury so caused 
graudually produced perforation & so accelerated 
his death. He accordingly made an award in 
favour of the workman’s widow :—Held: there 
was evidence on which it was competent for the 
judge to make the award.—Woons v. Wirsdn, 
Sons & Co., Lap. (1915), 84 L. J. K. B. 1067; 118 
J.. T. 243; 31 7. L. R. 273; 59 Sol. Jo. 348; 8 
B. W. C. C. 288, Hf. LL. 

2324. Latent tuberculosis—Made acute by acci- 
dent.|—(1) A workman while in his master’s 
employment, suffered in July a serious accident: 
which affected his brain & general health, & he died 
in the following Dec. A post mortem examination 
showed that he died from acute tuberculosis 
which had been latent for some time, but there 
was medical evidence that the tuberculosis might 
have been accelerated or aggravated by his lowered 
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state of vitality due to the accident :—Held : there 
was evidence on which the county ct. judge could 
properly find that the death resulted from the 
accident which set up the disease from which the 
workman died. 

(2) Deceased’s wifc said that deceased returned 
home on Oct. 14, & he stated that he had been 
out that evening & collapsed while out & got wet 
through :—Held: this statement was not 
admissible in evidence, & was properly rejected 
by the county ct. judge—Brark v. GARROD 
(1915), 85 T. J. WK. B. 71730 «118 I. T. 6783 8 
B. W. OC. CO. 474, C. A. 


lnnotation :—Aa to (2) Consd. Sharp v. Loddington Ironstone 
Co. (1924), 182 L. T. 229. 





iv. Particular Diseases, 


Industrial diseases, see Sect. 22, post. 

Diseases of gradual onsct, sce Sect. 5, sub-sect. 1, 
C. (f ) il., ante. 

2325. Blood poisoning.]--—A miner was employed 
in hewing coal, & while so employed a piece of coal 
worked itself into his knee, with the result that 
blood poisoning set in & the workman died :— 
Ileld: his death was the result of an ‘‘ injury by 
accident” within Workmen’s Compensation Act, 
L897 (c. 37), 8. 1.----THOMPSON v. ASITNGTON COAL 
(o., Lrpo. (1901), 84 L. TT. 4123; 65 J.P. 8565 17 
TL. R. 3153 3 W. 0. CL. 21, CG. A. 

See, also, Nos. 2807-2309, arte. 

2326. Anthrax.|—Brintons, Lrp. v. 
No. 3799, post. 

2327. Enteritis.|—(1) A workman contracted 
enteritis from inhaling sewer gas in the course of 
his employment :—Held: this was not a case of 
“injury by accident’? within Workmen’s Com- 
pensation Act, 1906 (c. 58), s. L (1); (2) the 
decision in Brintons, Lid. v. Turvey, No. 3799, post, 
is not to be taken as involving the doctrine that 
all diseases contracted by a workman in the course 
of his employment are to be regarded as acci- 
dents within Workmen’s Compensation Acts.— 
BRODERICK v. LONDON County CouncIL, [1908] 
2K. B. 807; 77 L. J. K. B. 1127; 99 L. T. 569 ; 
24 T. 1. R. $22; 1B. W. CG. C. 219, GC. A. 
«lnnotations :-— 1a to Xk ‘ -Dyk 

2K. B. 677. Const oP, Auahcnle CoarOn dor: 

43. W. C. C. 417, Apld. Martin 2, Manchester Corpn. 

(L912), 106 1. T. 7413 inlay ». Tullamore Union Grdns. 

(1914), 7 B. W. GC. C. 973. Consd. Innes (or Grant) v. 
Kynoch, [1919] A. C. 765. Retd. Sherwood v. Johnson 

(1912), 5 B. W. C. C. 686 ; Allow Coal Co. v. Drylie (1913), 

6B. W. GC. CO. 398; Seott ». Pearson, [1916] 2 kK. B. 61. 

2328. Cattle ringworm.|—-A woman employed 
as a farm servant to tend & feed calves contracted 
cattle ringworm, a contagious disease with which 
the calves were infected, & was thereby 
incapacitated for work. She claimed compensa- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), on the ground that she had sustained an 

injury by accident.’’ It was admitted that the 
calves were infected with the discase, which was 
not an industrial disease within the Act. At the 
Suggestion of the county ct. judge the cross- 
examination of appct. & her witnesscs was reserved. 
Che judge thereupon awarded in favour of the 
employer on the ground that no injury by accident 
had been proved :—Held: on appeal, the disease 
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m. Tetanus—From wound in foot 
of ygardener—Foot pierced 
through boot.J—-WALKKK Uv. LIN! 
(1908), 421. L. T. 168; 1B. WC. 0. 
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might have been caused by an accident or series 
of accidents as in Brintons Lid. v. Turvey, No. 3799, 
post, & the facts had not been sufficiently ascer- 
tained for the determination of the question. If 
a definite time, place, & occasion could be assigned 
for the contracting of the discasc, & if the occasion 
were a part, but an unusual part, of the employ- 
ment, an illness so produced might be deemed an 
‘‘ injury by accident.’’ ‘The case must be remitted 
to the county ct. for further trial.--Scorr v,. 
Parson, [1916] 2 K. B. 61; 85 L. J. K. B. 825; 
114 1. 'T. 8835 32 T. 1. 2. 412; 60 Sol. Jo. 428 ; 
9B. W. C. ©, 229, C0. A. 

2329. Poisoning from noxious fumes.] --~Men 
were employed by applts. to ladle molten metal 
into moulds. The shift usually worked for some 
quarter of an hour & then had to go into the fresh 
air in order to avoid being poisoned by the noxious 
fumes that they came into contact with in the 
course of their work. On Feb. 20, 1920, the 
fumes were very bad indeed, & one of the workmen 
complained of feeling ill from that cause. Three 
days later his doctor certified that he was suffering 
from lead poisoning, & the man claimed com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58), s. 8, but subsequently abandoned the 
claim as his incapacity was not in fact due to lead 
poisoning or to any industrial disease within that, 
sect. He then, on Aug. 6, gave notice of accident 
& made a claim for incapacity as the result of an 
accident on Feb. 20. The county ct. judge found 
that the great accumulation of gas on Feb. 20 
was accidental & that the incapacity from bronchial 
asthma was the result. Ife therefore awarded 
compensation. Upon the point of delay in giving 
notice he found that on the whole evidence the 
employers had not been prejudiced. Upon this 
point there was evidence that the employers knew 
the full circumstances from the beginning :—Held : 
there was evidence to support the findings on both 
the question of accident & notice & no misdirection. 
—IfARRis ». THOMAS & Co. (1921), 11 B. W. CL. C. 
107, C. A. 


(g) Effect of Previous Injury. 

2330. Previous accident-——Contributing cause to 
subsequent accident.|—NoDEN v. GALLOWAYS, LYD., 
No. 2797, post. 

2331. ——— —-—.]-—Appct., a collier, had his leg 
fractured by accident underground on May 6, 1919. 
He was paid compensation for a time & then 
returned to work for over a year. On Oct. 13, 
1920, he was walking across a common not in the 
course of his employment, when he trod on a stone 
& fell, breaking his leg again in the same place. 
He claimed compensation on the ground that the 
second accident would not have happened but for 
the first. The county ct. judge came to the con- 
clusion that long before the second accident, appct. 
had recovered full capacity, but that there was 
some weakness remaining after the first accident 
which contributed to the second accident. He 
could not, however, find as a fact that the second 
accidental injury would not have happened but for 
such weakness, though that was possible. Ie held 
that appct.’s incapacity was attributable to the 


Se. L. R. 741; (1911) 1 8. L. T. 448 5 
by nail B. W. C. C. 409.—SCOT. 


MULLINS 





Oo. Wrenched knee — Subse- 
quent broken cartilage.J—A workman, 
rising from a kueeling position, in 


which he had been at work, folt a pain 


SUB-SECT. 1.— | in his knee. Tho cartilage was found 


ees Unexplained g)- to be ruptured. He had wrenched his 
Sumes—Presumplion in Vibes of oe n. Previous accident — Hernia — | knee three years before, been 
man, }—KELLY ». AUCHENLEA COAL | Subsequent strangulation.J—WALKER v. | incapacitated for a time, but had 
0., LTD., [1911] 8S. C. 864.—SCOT, MuURRAYS, [1911] 8S. C. 825; 4 thereafter worked without difficulty 
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Sect. 5.—Right to compensation: Sub-sect. 1, C. (g) ; 
sub-sect. 2, A. & B. (a) 4.] 


second accident & not to the accident of May, 1919, 
& that the fact that the first accident may have 
contributed to the second accident did not in law 
render resps. liable to compensate appct. on account 
of his present incapacity. He accordingly made 
an award in favour of the employers :—Held: 
there was evidence to support & no misdirection.— 
RoBeErts v. Brovanron & PLAS POWER COLLIERY 
Co., Lin. (1921), 14 B. W. C. C. 186, C, A. 


Annotation :—Folld. Hutchinson ». Kiveton Park Colliery 
Co., (1926) 1 K. B. 279. 


a re eee 


Sus-SEcT. 2.—-ARISING OUT OF, OR IN THE 
COURSE OF THE EMPLOYMENT. 
A. In General. 

See, now, Workmen’s Compensation Act, 192 
(c. 84), 8. 1 (1). 

2382. ‘* Out of the employment.’’|—A workman 
was injured by a practical joke of his fellow work- 
men, who placed the hook of a crane in his necktie 
& lifted him from the ground, The necktie broke 
& he fell to vhe ground, receiving serious injuries :-— 
Held: he was not entitled to compensation from 
his employers under Workmen’s Compensation 
Act, 10906 (c. 58), as the accident did not arise 
‘‘ out of & in the course of the employ nent.” 

The words ‘out cf & in the course of the 
employment ’’ are used conjunctively, not dis- 
junctively.... The words “out of” point, I 
think, to the origin or cause of the accident ; the 
words ‘‘in the course of”? to the time, place, & 
circumstances under which the accident takes 
place... . It must be an accident resulting from 
a risk reasonably incident to the employment 
(BuckLry, L.J.).—FITZGERALD v. CLARKE (W. G.) 
& Son, [1908] 2 K. B. 796; 77 L. J. K. B. 1018; 
001L,T. 101; 1B. W.C. C. 197, C. A, 

Annotations :—Consd. Cruske v. Wigan, [1909] 2 K. B. 635. 
Refd. Murray v. Denholm (1911), 6 B. W. C. GC. 4963 
Rodgor v. Palsley School Board (1912), 5 B. W. CG. C. 547 5 
Frazer v. Riddell (1913), 7 B. W. GO. CG. B41: 
v. Day, (1913) 1 K. B. 603; Trim Joint District School, 
Board of Manugement v. Kolly, [1914] A. ©. 667; White 
v. Avery (1915), 9 B. W. C. C.. 663; Thom (or Simpson) ». 
Sinclair, 11917) A. C. 127. Mentd. Newson v. Burstall & 
Farrow (1915), 112 L. T. 792. 

2383. -|—PLUMB v. COBDEN FLouR MILLS 
Co.. Lirp., No. 2415, post. 

2334. ——.|/— THOM (OR SIMPSON) v. SINCLAIR, 
No. 2619, post. 

2335. ———.|—DAVIDSON (CHARLES BR.) & Co. v. 
M‘RorB or Orricer, No. 2339, post. 

2386. ——--.]-- A workman was employed to 
proceed by train from <A. station to B. station, 
thence to walk in a public road to a water main, 
repair the main, & return via B. to A. On the 
return journey he waited on B. platform for the 
train. It was a wet & windy morning. The 
train came in; he went. hurriedly across the plat- 
_ form to get into the carriage, slipped, fell, injured 








until this occasion, although he at 
times folt: pain when getting up from 
kneoling :—Held: the workman had 
suffered injury by accident.—BoRLAND 
vw. Watson, Gow & Co., 
Bi Wade BW 
. bo. T. 3273 : We eo, 
SCOT. 


PART XIV. SECT. 5, SUB-SECT. 2.—A. 


23321. * Out of the employment.”’}— 
In order for an aceident to havo been 
one “arising out of” a workman’s 
employment within the meaning of 
Workmen’s Compensation Act, 1908, 


Ry., [1926] 2 


i) ] 4.— Wr 





it must have been an accident arisirg 
out of the nature of the work itself.— 
MARTINEAU ¢. GRAND TRUNK LACIFIC 


D. L. iJ 
2W. W. R113; 22 Alta. L. R. 142.— 
CAN. 


Pp. ong 
method of doing work.}—An accident 
to a workman may be attributable to 
his adopting a wrong & dangerous 
Inethod of doing work which could be 
done safely, & at the same time may be 
an ** accident arising out of & in the 
course of the employment” in the 
Bense of Workmen’s Compensation 
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his knee, & subsequently died as the result. The 
platform was an ordinary one & was not specially 
slippery. In proceedings by the dependant in 
the county ct. it was admitted that the accident 
arose in the course of the employment. The 
county ct. judge held that there being no particular 
peril upon the platform which could be said to have 
caused the accident, the accident did not arise out 
of the employment. This decision was affirmed 
by the Ct. of Appeal, & a further appeal was made 
1o the House of Lords :—Held: there was a causal 
relation between the accident & the workman’s 
employment, & therefore the accident, which 
admittedly happened in the course of the employ- 
ment, also arose out of the employment. 

‘* Arising out of’? no doubt imports some kind 
of causal relation with the employment; but it 
does not logically necessitate direct or physical 
causation. ... That the accident should have 
arisen out of his fulfilment of these conditions [of 
employment] seems to be all that is required to 
establish the only kind of causation that is 
demanded. . If in the course of his ecmploy- 
ment a workman meets with injury by an accident 
which has arisen directly out of circumstances 
encountered because to encounter them fell within 
the scope of the employment, compensation may 
be claimed (LORD ILALDANE).—UPTON v. GREAT 
CENTRAL Ry. Co., [1924] A. C. 302; 93 L. J. K. B. 
224; 130 L. T. 577; 40 T. L. R. 201; 68 Sol. Jo. 
251; 16 3B. W.C. C. 269, IT. L. 

2337. ‘‘In the course of the employment.’’]-- - 
VITZGERALD Vv. CLARKE (W. G.) & Son, No. 2332, 
ante. 





2338. --—.] —MooREe v. MANCHESTER LINERS, 
Lrp., No. 2547, post. 
2339. ~.J—-(1) The chief engineer of a ship 


lying in a part of a public harbour which had been 
taken over temporarily by the Admlty. & was 
closed to the public, & to which access was granted 
only by an Admlity. pass, went ashore on leave for 
purposes of his own. On returning to the ship 
after dark he fell from the quay & was drowned :— 
Held: the control of the Admlty. did not make the 
quay the provided access to the ship & the accident 
was not shown to have arisen out of the employ- 
ment. 

* Arising out of the employment ”’ obviously 
means arising out of the work which the man is 
employed to do & what is incident to it, in other 
words, out of his service (LorD FINLAY, C.). 

(2) Semble: ‘‘In the course of the employ- 
ment ’’ does not mean during the currency of the 
engagement, but means in the course of the work 
which the workman is employed to do & what is 
incident to it; & absence on leave for the work- 
man’s own purposes is an interruption of the 
employment. 

‘* In the course of the employment ’’ must mean 
similarly in the course of the work which the man 
is employed to do, & what is incident to it, in 
other words, in the course of his service (LORD 
FINLAY, C.).—DAVIDSON (CHARLES R.) & Co. v. 





Act, 1897, s. 1—DURHAM ». BROWN 
BROTHERS & CoO., LTD. (1898), 1 F. 
(Ct. of Sess.) 279 a0 Se L. R. 190; 


R. 858; 11926] | 68. L. T. 239.—SCOT. 


q. Accident occurring elsewhere than 
in, on or about the work.}-—To found 
& claim under Workmen’s Compensa- 
tion Act, Sask., claimant must show, 
& this is a question of fact, that he 
suffered the accident while employed 
** on, in or about ’’ the “‘ work,’’ & the 
‘““work’’ means something having 
geographical boundaries.—PATTERSON 
v. ROURKE, [1923] 2 D. L. R. 328; 
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M‘Ross or Orricer, [1918] A. U. 304; 87 L. J. 
P. C. 58; 118 L. T. 451; 34 T. L. BR. 213; 62 
Sol. Jo. 347; 10 B. W. C. C. 673, H. L.; revag. 
S.C. sub nom. OFFICER v. DAVIDSON (CHARLES R.) 
& Co. (1917), 10 B. W. C. C. 480. 


Annotations :—As to (1) Consd. Philbin v. Hayes (1918), 87 
. I. K. B. 7793 Armstrong, Whitworth v. Redford, 
{1920} A. C. 757; Hewitson vo. St. Helena Colliery Co. 
(1923), 16 B. W. C. C. 230; Upton vr. G. C. Ry., [1924] 
A. O. 302; Wilson v. Lyle (1925), 18 B. W. C. C. 731. 
Refd. Hotfcrnan v. Secretary of Stato for War (1918), 
11 B. W. C. C. 424; Stevens v. L. & S. W. “nh (1918), 
87 L. J. K. B. 756; Wilson v. L. & N. W. Ry. (1918), 11 
B. W. C. C. 19; Matthews v. Pomeroy (1919), 12 B. W. 
G. C. 136. As to (2) Consd. Hewitson v. St. Helens Colliery 
Co. (1923), 16 B. W. C. C. 230; Wilson v. Lyle (1925), 18 
B. W. C. C. 731. Reld. ere v. Seerctary of Stato for 


War (1918), 11 B. W. 24: Bell v. Armstrong, 
Whitworth (1919), 88 L. J. K. Ji. 844; Clark v. Lord 
Advocate (1922), 15 B. W. C. C. 320. Generally, Mentd. 


Wild v. Brown, [1919] 1 K. B. 134. 
2340. -|—StT. HELENS COLLIERY Cou., LTD. 
v. HEWITSON, No. 2364, post. 





B. Commencement and Termination of Course 
of Employment. 


(a) Where no Means of Conveyance provided by 
Employer. 
i. In General. 

2341. Accident on way to or from work-—Crossing 
railway lines— Deviation by workman for own 
purpose.]—-BENSON v. LANCASHIRE & YORKSHIRE 
Ky. Co., No. 2379, post. 

2342 User with knowledge of em- 
ployer.|—A workman employed as a fitter’s 
Jabourer had the choice of three ways to his 
employers’ works, the shortest way & one most 
frequently used by the workmen being along a 
railway track. The employers knew of the use 
of this way by their workmen, & did not forbid 
it. The workman, while going to work by this 
way, was injured by a passing locomotive engine : 
—Held: the accident arose ‘‘ out of & in the course 
of the employment,” & although the way taken 
was dangerous, it was recognised by the employers, 
& was not a peril added to the employment by the 
workmen so as to disentitle him to compensation.— 
Fox v. Rees & Kirpy, Lrp. (1916), 86 L. J. K. B. 
43; 115 L. T. 358; 9 B. W. C. C. 459, C. A. 
Annotation : —Cousd. Howolls v. Powell Duffryn Steam Coal 

Co., 11926] 1 K. . 472. 

2343, ——— User by permission of railway 
company.|—A colliery workman at the end of his 
day’s work left the collicry & went to catch a 
train at a railway station about 700 yards away. 
He left the colliery by a road, & about half way 
to the station got on to the railway line, & was 
continuing his way along the line when he was 
caught by a train & killed. He could have gone 
all the way to the station by the road, which was 
& very slightly longer route. The colliery men 
generally made use of the linc in going to & from 
their work. ‘They used it by permission of the 
railway co., but this permission was not given at 
the i sie of the employers or by arrangement 
with them :—Held: the accident did not arise 
either “‘ out of ’’ or ‘‘ in the course of ’’ the empluy- 
ment within Workmen’s Compensation Act, 1906 














{1923)1 W. W. RR. 1128; . : 
su cay R. 1128; 16 Sask. L. R 
r. ———~ In or about an engineering 
rete See 
Y 0. ry : ® * 

462 > 9 W. Ww. R. 1059.—CAN. 
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S.C. 214.—SCOT. 





t. emma se! 


2341 i. dccident on way to or from 
tion rossing railway linea—Deviu- 
by workman for own purpose.}— 


HALEY v. UNITED COLLIERLES, [1907] 


_--A workman who 
was omployed as haulage man in a coal | 9 
mine. & whose dutics were entirely 
underground, had fiuished his work for 
the day, & was returning homewards 
by a track at the side of a branch a. 
railway belonging to 
when, at a placc about 400 
the shaft mouth & 280 ya 
colliery office, he was knocked down & 
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(c. 58), s. L (L)—-WHITTALL v. STAVELEY IRON & 
CoaL Co., LTpD. (1917), 86 L. J. K. B. 985; 117 
co ie 130; 61 Sol. Jo. 523; 10 B. W. C. C. 298, 
Anntalione :—Expid. & Distd. Morgan v. Guest, Keen & 

Nettlefold (1922), 92 L. J. K. B. 192. Refd. Wales v. 
Lambton & Hetton Colliery Co. (1917), 117 L. T. 454. 


2344. Customary way across employers’ 
property.|—A workman who was proceeding to his 
employers’ works took a route, that he had been 
the habit of using for many years, along a footpath 
which ran across a vacant piece of land & then on 
to a railway line & so on to the works. ‘The pro- 
perty in the vacant piece of land was vested in the 
employers. While on this footpath, at a distance 
of little short of a quarter of a mile from the place 
where the workman was to go, he slipped on some 
ice & injured his ankle :—d/eld : the workman had 
no right to go, & his employers could nut confer 
upon him any right to go, along the railway line ; 
another route existed by which he had ready 
access to his work; & therefore the accident could 
not be deemed to have arisen ‘‘ in the course of ”’ 
his employment.—-GILMOUR v. DORMAN, Lone & 
rae ade (1911), 100 L. T. 54; 4B. W.C. C, 279, 
C. A. 

Annotations :—Consd. Stewart (1912), Ltd. v. Longhurst, 
[1917] A.C. 249. Distd. Redford v. Armstrong, Whitworth 
(1919), 88 L. J. K. 2. 850. Refd. Graham v. Barr & 
Thornton (1913), 6 B. W. C. C. 412; Davidson v. M' Robb 
(or Officer), [1918] A. C. 304. 

2345. .|—A miner, proceeding to his 
work along a fuotpath prepared by the employers 
for the workmen’s convenience, slipped on some 
steps at a point about a mile away trom the place 
of employment. ‘here was cvidence that the 
employers knew the steps were not safe :—Held: 
the accident did not arise in the course of the 
employment.—WALTERS v. STAVELEY COAL & 
Inon Co, (1911), 105 L. T. 119; 55 Sol. Jo. 579 ; 
4. W. C. CO. 303, H. L. 


zinnotations :-—Consd. Fox v. Reos & Kirhy (1916), 86 L. J. 
K. B. 43. Distd. Redford v. Armstrong, Whitworth 
(1919), 88 L. J. K. B. 850. 


2346. J—The circumstance that the 
soil of a footpath which a workman uscd 48 a 
member of the public was vested in his employer 
was held not to render an injury that he sustained 
through slipping & falling while passing along 
the footpath on his way to his employment an 
‘injury by accident arising out of & in the course 
of ”’ his employment within Workimen’s Compensa- 
tion Act, 1906 (c. 53), s. 1, so as to entitle him to 
compensation under that Act.--WILLIAMS vv. 
ASSHETON SMITH (1913), 108 L. T. 200; 6 B. W. 
C.C. 102, C. A. 

2347. —-~-~-.] ——The workman, a collier, 
was walking from his work at the pit & had crossed 
a bridge over a railway siding of the colliery co., 
é& continued along a tvotpath over a brickyard 
which belonged to the employers, when he caught 
his foot on sume obstacle, fell down, & fractured 
a thigh. The county ct. judge said that the 
brickyard was not necessarily part of the colliery 
premises, & the workman had left the admitted 
place of employment & was walking along the foot- 
path just as any :uember of the public might walk 























killed by o@& passing engine :—Held 
the accident did not arise out of & in 
the course of his employment.— 
GRADAM v. BARK & THORNTON, [1913] 
. ©. 613; 50 Sc. L. KR. 3913 [1913] 
1 S. L. T. 180 ; 6 B. W. C. C. 412,—- 
SCOT. 
Travelling pay allowed — 
Deviation for own purpose. }}—-MULLIONS 





the colliery, 


ards from | U- ELTHAM, [1921] N. Z. L. R. 697.— 
from the | N-Z. 
b, —— —— Injury on public road.} 
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Sect. 5.—Right to compensation: Sub-sect. 2, B. (a) 
1 & ii., & (b).) 
along it. & therefore the employers were not liable 
as the accident did not arise in the course of the 
employment :—Held: the case must. go back for 
re-trial, as it was not possible to apply the law to 
it until the questions whether the brickfields were 
part of the colliery premises & whether the foot- 
ath over them was a public right of way, &, 
if it was, under what circumstances was the work- 
man using it, had been answered by the county 
ct. judge.—HARVEY v. West CANNOCK COLLIERY 
Co., Lip, (1925), 18 B. W. C. C. 556, C, A. 

2848. Postman on way to first pillar box.|— 
A postman, whose first duty was to collect letters 
from a certain pillar box at 4 p.m., was on Sept. 6, 
1923, riding a bicycle, as he was permitted to do, 
to the pillar box from his home which was three 
niles away from that pillar box. lle was wearing 
his uniform & was carrying his keys & postman’s 
bag. He habitually signed on as at 4 p.m., 
& therefore his week of 40 hours was calculated 
as from that time. From the time when he left 
the oflice at night until he reached the pillar box 
he was not under any control. At 3.40 p.m., 
before he reached the pillar box, he met with a 
street accident which resulted in his death. In 
arbitration proceedings by the widow the county 
ct. judge found on the facts that there was no 
implicd contract that the employment should 
begin when the postman Icft his housc & that in 
fact it began at 4 p.m. when he reached the pillar 
box, & that the accident did not arise in the course 
of the employment. <Appct. appealed :---Jleld : 
it was a question of fact upon which there was 
evidence to support the finding, & there was no 
misdirection.-- HVANS v. POSTMASTER-GENERAL 
(1924), 182 LT. 137; 40 'T. L. R. 856; 69 Sol. Jo. 
95 17B.W. OC. C. 151, CLA, 

2849. Commercial traveller—Accident on way 
home after canvassing.|— DICKINSON v. BARMAK, 
Lib, (1908), 124 L. T. Jo. 108, C. A. 
marae at —-Refd. Gilmour e. Dorman, Long (i!'1t), 105 








li. Reasonable Interval of Time and Space. 

2350. General rule.|—Applt., a workman, while 
working in resps.’ colliery was, for disobedience of 
orders, suspended froin work, pending an inquiry 
into the matter by the under-manager of the 
colliery. It appeared that men were not: allowed 
to remain in the workings of the colliery when 
not at work; & the practice was for a workinan 
who was suspended while at work to go to the pit 
bottom, ie, the bottom of the shaft in which the 
cage worked, by which access to or egress from 
the inine was obtained. Applt., when he was 
suspended, went into a place called a ° pass-by,”’ 
at the side of the tramway leading to the pit 
bottom, While sitting there he was ordered by 
the deputy to go to the pit bottom. He remained 
however in the pass-by, where, about two hours 
later, a fall from the roof took place, by which he 
was injured. If applt. had gone to the pit: bottom 
as directed, he could not have got out of the mine 
till the cage went up in the ordinary course, which 
—BROWN v. UNION S.S. Co, 
No Zed ROWGON ZS CO 1825) 
to reach his aa (ns locked to. 
GIBSON v, WILSON (1901), 3 FL (Ct. 
of Sess.) 661.—SCOT. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) ii. 





435; 7W.W 


tae rails 
23501. General rule.)-—The course of > nie 


a workman’s omployment embraces all 

the time occupied in coming, going, & 

stopping for any purpose ancillary to 

his work.—KVANs v, BRIMSH COLUMBIA 

ELEcTRIC Ry. Co, (1914), 29 W. L. R. 
; . KR. 121.—CAN. 


ad. Coming to work—Miner  cross- 
hae fied fo employer.]|— 
JOL' 


TN 
LTp. (1903), 6 F. (Ct. of Sess.) 8; 41 
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was later than the time at which the accident 
happened. Upon a claim by applt. for compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), the county ct. judge found that the accident 
did not arise out of & in the course of applt.’s 
employment :—Held: there was evidence upon 
which he was entitled so to find. 

While the workman is leaving the place where 
he is employed, I think that, for the purposes of 
this Act, his employment would still continue. 
But though his employment may continue for an 
interval after he has actually ceased working, 
yet there must come a time when he can no longer 
be said to be engaged in his employment in such 
a way that an accident happening to him can be 
said to have arisen out of & in the course of his 
employment (COLLINS, M.R.).—SMITH v. SOUTH 
NORMANTON COLLIERY Co., [1903] 1 K. LB. 204; 
72L.3.K.B. 76; 88. 7.5; 677. P. 3813 5 
W. 1. 209; 19 T. L. R. 128; 5 W.C.C. 14, C1 A. 
Annotation :-—Mentd. Johnson v. Marshall, [1906] A. C. 400. 

2351. .|--GANE v. NoRTON OI CoLiirery 
Co., No. 2559, post. 

2352. Coming to work—Workman crossing rail- 
way siding.|—A workman who is injured in a place 
not under his employer’s control while going to or 
returning from his work is not within the provisions 
of the Workmen’s Compensation Act, 1897 (c. 37). 

A firm of contractors, under a contract with a 
railway co. for the widening of their line, were 
ballasting a siding which was separated from the 
main line by several lines of rail. The siding could 
only be reached by walking for a considerable 
distance through the premises of the railway co., 
& the workmen were advised by the contractors, 
with the authority of the railway co., to enter the 
premises by a gate, from which a path led by the 
side of the railway to the siding which was being 
ballasted ; it was not necessary, while following 
this route, to go upon the main line. On a 
foggy morning, seven minutes before the hour for 
the commencement of the day’s work, a workman 
in the cmploy of the contractors, while on his 
way to his work at the siding, was run over & 
killed on the main line about 150 yards from the 
locality of his work :—Held: it was no part of 
the contract of employment that the employment 
should include the time taken in getting to & 
from the work, under the circumstances the con- 
tractors owed no duty to the workman while 
proceeding to his work, & therefore the accident 
did not arise out of & in the course of the employ- 
ment of the workman within Workmen’s Com- 
pensation Act, 1897 (c. 37), 8. 1 (1).—]IOLNEss v. 
Mackay & Davis, [1899] 2 Q. B. 319; 68 L. J. 
Q. B. 724; 80 L. T. 881; 47 W. I. 581; 15 
T. L. R. 3513 43 Sol. Jo. 476; 1 W.C. 0. 13, UC. A. 


Annolalions :-~—Dbtd. & N.F. Stewart (1912), Lid. ». Long- 
hurt, [1917] A.C. 249. Consd. Howells v. Powell Duffryn 
Sleaim Coal Co., [1926] 1 K. B. 472. Refd. Coldrick v. 
Partridge, Jones, [1909] 1 K. B. 530; Riley v. Holland, 
[1911] 1 K, B, 1029; Fox v. Rees & Kirby (1916), 9 
B. W. C. C. 459; Whittall v. Stuveley Iron & Coal Co. 

(1917), 86 L. J. K. B. 985; Evans v. Postmaster-Geiral 

(1924), 132 L. T. 137. 


2353. ——— Collier crossing foot bridge erected by 
employers.|——This bridge is one of the expedients 
for shortening the way of the workmen to their 





Sc. L. R. 6; 11 S. L. T. 350.—SCOT. 
eo —— Workman using path 
prociied by employer.}—NicoL 2%. 
OUNG’S PARAFFIN LIGHT & MINERA 
OIL Co., Lrp., [1915] 8. C. 439; 52 
Se. L. KH. 354; [1915] 1S. L. T. 159; 
8 B. W. C. C. 395.—SCOT. 
_£. Leaving work—Workman  croas- 
ing railway line of employers.}—A 


‘Ess IRON CO., 
workman, employed at a coal mine, 
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work. Apparently, according to the finding of the 
county ct. judge, this man had got to one of the 
erections, put up for the express purpose of enabling 
the workmen to get to the premises. The man was 
on his way to the premises. I do not agree that 
his employment only begins at the moment he 
strikes the coal with his pick. I think the man 
was really in the employment at the moment 
he reached the bridge, he was doing something 
on his masters’ behalf, that is to say he was on his 
way to the colliery for the purpose of working; 

he was going to get his lamp (LORD HALSBuRY, C.). 

—Cross, TETLEY & Co., LTD. v. CATTERALL 

(1905), [1926] 1 K. B. 488, n.; 184 L. T. 135, n. 5 

18 B. W. C. C. 445, n., H. L. 

Annotations :-—Expld. Sharp v. Johnson, [1905] 2 K. B. 139; 
Hoskins v. Lancaster (1910), 3 B. W. C. C. 476; Stewart 
(1912), Ltd. ». Longhurst, [1917] A. ('. 249. Consd. 
Davidson v. Officer (1918), 87 L. J. P. C. 58; Harvey v. 
West Cannock Colliery Co. (1925), 18 B. W. ©. C. 556; 
Howells v. Powell Duffryn Steam Coal Co., [1926] 1 K. B. 
472, Refd. Nicol v. Young’s Parattin Light & Mincral 
Oil Co. (1915), 8 B. W. C. C. 395. 


2354. Collier passing through iron gate on 
employers’ premises.|—-Each case must depend 
upon its own facts as to the reasonable interval 
of time & space during which a workman’s employ- 
ment lasts. It must not be taken that the pro- 
tection of Workmen’s Compensation Act, 1906 
(c. 58), extends to workmen on any part of the 
employers’ property. 

Appet., a collier, who was employed at resps.’ 
collicry, in order to get to his work had to pass 
through an iron gate which was on resps.’ premises, 
& which was 100 yards from the lamp room where 
appct. had first to go. While appct. was passing 
through the iron gate it slammed & caught & 
Injured him :—Held: the accident arose out of 
& in the course of appct.’s employment, & he was 
entitled to conipensation under Workmen’s Com- 
pensation Act, 1906 (c.58).—LloskINS v. LANCASTER 
(1910), 26 I’. L. R. 612; 3B. W. C. OC. 476, C. A. 


Annotation :—Co e Willi 8 e hi » ( ; 
108 LT 300, nsd gins v. Assheton Smith (1913) 


2355. Leaving work— Leaving ship for dock side.] 
—A seaman discharged at the end of a voyage, 
had for the purpose of going ashore to desvend by 
a ladder fixed to his employers’ ship berthed at a 
lloating stage, known as a dolphin, in the river 
Ihames in order to step on the dolphin. It was 
moored in the river quite close to the ship & at a 
distance of 334 feet from the quay, with which it 
was connected by a permanent bridge. In so 
doing the seaman fell from the dolphin into the 
river & was drowned :—Held: the dolphin was a 
structure forming part of the dock premises, & 
the Scaman had “ landed’’ from the ship ; 
that being so the accident did not arise ‘‘in the 
course of’’ the seamen’s employment, within 
Workmen’s Compensation Act, 1906 (c. 58), 8. 1, 
& therefore his dependant was not entitled to 
recover compensation under that Act.—Cook v. 
MONTREAL (OWNERS) (1913), 108 L. I’. 164; 29 
si n Li, 233; 57 Sol. Jo. 282; 6B. W. CU. C. 220, 


Annotations ‘—Distd. Webber v. Wansvorough Paper Co., 

ee A.C, 51; Stewart (1912), Ltd. r. Longhurst, [1917] 

~ CG. 249, nsd. Davidson v. M‘Robb (or Officer), 
[1918] A. G, 304. 

Go. (1925), 








» Harvey v. West Cannock Colliery 
18 B. W. C. C. 556. 

2356. —-— ——.]_A seaman on board a ketch, 
Which was lying in W. harbour, was employed in 


had finished his day’s work, & was pro- 
Sri 1z home along a private line of 
a lala occupied by the ocollicry, 


point 230 yards distant ge oie the g 
accident did not ariso out of & in the 
course of the employment of the work- 


—— 8 


man within Workmen's Compensation | than that usuall 

Act, 1897, 8. 1 (1).--CATON v. SUMMEL- | 

LEE & MossEnn [RON Co. (1902), 4 
; an 
The mere fact that a workinan at the 
time the accident ocours is leaving 
his employer’s works by a way other 
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unloading the cargo. When the ketch was at 

W. he slept on shore. After his work for the day 

was finished he left the ketch by a plank, one end 

of which rested on the ketch & the other on a 

rung of an iron ladder permanently fixed to the 

quay & belonging to the harbour authorities. 

Whilst ascending the ladder he slipped & fell into 

the harbour & injured his foot. The county ct. 

judge found that the ladder was the proper means 
of access to the ketch & that the accident arose 
out of & in course of the employment :—lIfeld : 
there was evidence to support this finding.— 

WEBBER Vv. WANSBOROUGH PAPER Co., LtD., 

[1915] A. C. 51; 84L. I. K. B. 1273 111 lL. T. 

658; 30 T. L. Rt. 615; 58 Sol. Jo. 685; 7 B. W. 

C. C. 795, H. L. 

Annotations :—Consd. Davidson +. M‘Robb (or Officer), 
[1918] A. C. 304; Harvey o. West. Cannock Colliery Co. 
(1925), 18 B. W. C. C. 556. Refd. Barbeary v. Chugg 
(1915), 112 L. T. 797; M'Lean v. Macbrayne (1916), 

- W. C. C. 687; Stewart (1912), Ltd. v. Longhurst, 
[1917] A. C. 249. 

2357. ——- |—A carpenter, who was 
employed in repairing a barge lying in dock, after 
finishing his day’s work started on a dark night 
to walk along the quay to the dock gates, but fell 
off the quay & was drowned. ‘The dock was 
private property & was not open to the public, but 
the man’s employers & their workmen had leave 
to pass through the dock on their way to & from 
the barge. A claim for compensation by the 
widow was disallowed by the county ct. judge on 
the ground that at the time of the accident the 
relationship of master & servant had ceased :— 
Held: inasmuch as the man was on the duck 
premises solely by virtue of his contract of service, 
the accident arose out of & in the course of his 
employment.—STEWART (JouHN) & Son (1012), 
LTp. v. LONGHURST, [1917] A. C. 249; 86 L. J. 
K. B. 729; 116 L. T. 763; 33 T. 1. 1. 285; Gl 
Sol. Ju. 414; 10 B. W.C. C. 266, H. L. 3 affg. 8. C. 
sub nom. LONGHURST v. STEWART (JOHN) & SON 
(1912), Lrp., [1916] 2 K. B. 803, C. A. 
Annotations :—Distd. Spencer v». Liberty (Owners) (1917), 

86 L. J. K. B. 1381. Consd. Blake v. Ramsay (1917), 

10 B. W. G. GC. 5003 Whittall x. Staveley Iron & Coal Co. 

(1917), 86 L. J. K. B. 985. Distd. Davideon v. M‘ Robb 

(or Officer), [1918] A. C. 304. Consd. Harvey v. West 

Cannock Colliery Co. (1925), 18 B. W. ©. C. 556; FTowells 

». Powell Duffryn Steam Coal Co., (1926) 1 K. BR. 472. 

Refd. Bell rv. Armstrong, Whitworth (1919), 121 LL. T. 258 5 

Simpson v. Bolsover Colliery Co. (1920), 13 B. W. C. C. 

173; St. Helens Colliery Co. v. Hewitson, [1924] A. C. 59; 

Upton v. G. G. Ry., [1924] A. C. 302; Wilson v. Lylo 

(1925), 18 B. W. C. C. 731. Mentd. Armstrong, Whit- 

worth v. Redford (1920), 89 L. J. K. B. 499. 





(b) Where Means of Conveyance provided by 
Employer. 

2358. Railway owned by employer—Use op- 
tional.|—-Davies v. RHyMNeY Iron Co., Lip. 
(1900), 16 IT. L. R. 329; 2 W.C. C, 22, C. A. 
Annotations :—Folld. Walters cv. Bieyeley Coal & Iron Co. 

(1910), 4 B. W. GC. 89. Apprvd. St. Helens Colliery Co. 

¢. Hewitson, (1924) A. C. 59. Refd Coldrick v. Partridge, 


Jones, [1910] A. C. 77; Parker v. Pout (1911), 105 L. T. 
493; Newton v. Guest, Keen & Nottlefolds (1925), 133 


L. T. 26. 

2359. Used by direction of employer.|— 
An engine cleter, who had been employed 
by a railway co. at their station at K., was directed 
by his cmployers to work in a new engine shed 
at H., about four miles distant. The workman, 
who lived near K., was conveyed by the railway co. 





used, does not pre- 
clude an arbitrator from finding that 
the accident arose out of & in the 
course of the employment within 
Workmen’s Compensation Act, 1906, 
8s. 1 (1).—M'‘'KEE v. GREAT NORTHERN 
Ry. Co. (1908), 42 I. L. T. 1382; 1 
B. W. C. C. 165.—IJR. 


unusual way.j-—- 
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free of charge in onc of their trains to their station 
at H., reaching there a short time before the hour 
for commencing work in the shed, & was taken 
back free of charge at the end of his day’s work. 
While crossing the line at the station at H. in 
order to get to his work in the engine shed, & 
shortly before the hour at which work began, he 
was killed by a passing train :—Held : the employ- 
ment of the workman commenced when he got 
into the train to be conveyed to his work, & not 
on his arrival at the cngine shed, & the accident 
arose out of & in the course of his employment 
within Workmen’s Compensation Act, 1897 (c. 37), 
s. 1 (1)—HOLMES vt. GREAT NORTHERN Ly. Co., 
[1900] 2 Q. B. 400; 69 L. J. Q. B. $543 83 L. T. 
44; 64). P.5382; 48 W.R. 681; 16T. LR. 412 ; 
2W. Cc. C. 19, C. A. 


Annotations :-—Distd. St. Helens Colliery Co. v. Hewilson, 


(1924) A.C. 59. Consd. Taylor cr. MacAlpine & Southern 
Ky. (1924), 130 L. T.. 793. Apprvd. Upton v. G. C. Ry., 
924) A. C. 30%. Refd. Gane v. Norton Will Collicry Co., 


11909] 2K. B. 539. 

23860. ———.|— Where a workinan is injured by 
an accident whil» being conveyed to his work in 
a train which is actually the property of his 
employers, & in which he has no right to be except 
by virtue of his employment, the employment 
may be dcemed to have commenced & the work- 
man be entitied to compensation, notwithstanding 
that the use of the train by the workman was not 
obligatory.— HOWELLS », POWELL DUFFk +N STEAM 
Coal Co., [1926] 1 K, 3B. 472; 95 L. J. K. B. 654; 
134 L. T. 129; 70 Sol. Jo. 184; 18 B. W. C. C. 
427, C. A. 
Annotation :-—Refd. Harvey v. West Cannock Collicry Co. 

(1925), ls B. W. C. C. 556. 

2861. Train provided by agreement with railway 
company—As implied term of contract of service.|— 
Where a claim for compensation is made under 
Workmen’s Compensation Act, 1906 (c. 58), s. 1, 
It is still as necessary as before to establish that 
the accident arose not only out of but‘ in the course 
of” the employment. 

A number ot collicrs lived about six miles from 
the collicry in which they were employed. A 
train, composed of carriages belonging to the 
employers, but driven by a railway co.’s men, 
conveyed free of charge the colliers from their 
home to a platform erected by the employers on 
land belonging to the railway co., & took them 
back again. The platform was under the control 
of the employers & was used exclusively by the 
collicrs, who walked from there along a high road 
to the colliery, which was about a quarter of a mile 
away. <A collier, whilst waiting on the platform 
for the return train, was knocked down in a rush 
for seats, & was killed by the train :—Held: it 
Was an implicd term of the contract of service that 
the trains should be provided by the employers, 
& that the colliers should have the right, if not the 
vbligation, to travel to & fro without charge; & 
therefore the employment began when the colliers 
entered the train in the morning & ceased when 
they left the train in the evening, & the employers 
were lable; but it did not follow that every 
workman was entitled to the protection of the 
Act whenever an accident happened to him on 
his way from his home to his employer’s place 
of business.—C'REMINS », GUEST, KEEN & NETTLE- 
FOLDS, Lrp., [1908] 1 K. B. 469; 77 L. J. K. B. 
326; 98 L. I. 335; 241. 1. R. 189; 52 Sol. Jo. 
146; 1B. W.C. C. 160, C. A, 
ions :—Apld. Gilbert v. Nizam (Owners), (1910) 


Te Th 55 that 
- B. ; - Edwards vt. Wingham : 
Implement Co., [1913] 3 k. Bb. 596." Fold Wat 


MASTER AND SERVANT. 


S'red Iron & Coal Co. (1913), 6 B. W.C. CG. 592. — Consd. 
Morgan °. Guest, Keon & Nettlefold (1922), 92 L. J. K. B. 

192. Overd. St. Helens Colliery Co. v. Hewitson, [1924 

A. C. 59. Gonsd. Howells ». Powell Duffryn Stcam Coa 

Co., [1926] 1 K. B. 472. Befd. Gane v. Norton Hill 

Colliery Co., [1909] 2 K. B. 539; Parker v. Pout (1911), 

105 L. T. 493; Williams v. Assheton Smith (1913), 108 

L. T. 200; Whitfield v. Lambert (1915), 112 L. T. 803 ; 

Longhurst. v. Stewart (1912), Ltd., (1916) 2 K. B. 803; 

Whittall ». Staveley Coal & Iron Co. (1917), 117 L. T. 

130; Taylor v. McAlpine & Southern ay. (1924), 130 

L. T. 793; Nowton v. Guest, Keen & Nettlefolds (1925), 

133 L. T. 26; Williams v. Guest, Keen & Nottlefolds 

(1925), 133 L. T. 111. 

2362. .J—A collier, living six miles 
from the pit where he worked, travelled free of 
charge to & from his work on a train provided by 
a railway co. at the instance of the employers. 
By an agreement the collier indemnified the 
employers against loss from accident on the 
journcy, & agreed to desist from exercising the 
privilege of travelling by the train whenever his 
employers required him to do so. In getting into 
this train for the journey home the collicr was 
killed by an accident :—/Ield: the accident arose 
out of & in the course of the employment.— 
WALTON v. TREDEGAR Inon & CoAL Co. (1913), 
6B. W. C. C. 592, C. A. 

Annotations :-~--Refd. Price v. Tredegar Iron & Coal Co. 
peat ey L. T. 688 ; St. Holens Collicry Co. v. Hewitson 


C. 593; Newton v. Guest, Keen & Nettlefolds 
(1925), 133 L. T. 26. 


2363. —— Accident after leaving train & 
proceeding to work.]—- A collier travelled from 
home to his work by a spccial train provided by 
the railway co. at the cost of the employers, & 
from the point where he Ieft the train he had to 
walk some distance to the colliery level. He went 
by a route which took him across a farmyard, by 
permission of the farmer, & while crossing the yard 
on a dark & frosty morning slipped on some ice 
& fell injuring his right leg :—Held: the employ- 
ment having begun, according to the decision in 
Cremins v. Guest, Keen & Nettlefold, Lid., No. 2361, 
antic, when the workman entered the train, there 
was no break in it between the time of leaving the 
train & reaching the pit, as there was no deviation 
from a usual & recognised route, & therefore the 
accident arose out of & in the course of the employ- 
ment, within Workmen’s Compensation Act, 1906 
(ec. 58), gs. 1 (1).—MorGAN v. GuEsT, KEEN & 
NETTLEFOLD, Lrp. (1922), 92 L. J. K. B. 192; 
128 L. T. 239; 15 3B. W. C. C. 245, C. A. 

2364. ----— -—— No obligation on servant to use 
train.|—A workman employed at a colliery was 
injured in a railway accident while travelling in a 
special collicrs’ train from his work to his home at 
M. By an agreement between the collicry co. 
& the railway co. the railway co. agreed to provide 
special trains for the conveyance of the colliery 
co.’8 workmen to & from the coiliery & M., & the 
colliery co. agreed to indemnify the railway co. 
against claims by the workmen in respect of 
accident, injury or loss while using the trains. 
Any workman who desired: to travel by these 
trains signed an agreement with the railway co. 
releasing them from all claims in case of accident, 
& the colliery co. then provided him with a pass 
& charged him a sum representing less than the 
full amount of the agreed fare, & this sum was 
deducted week by week from his wages :—Held : 
there being no obligation on the workman to use 
the trains, the injury did not arise in.the course 
of the employment within Workmen’s Compensa- 
tion Act, 1906 (c. 58). 

A workman is acting in the course of his employ- 
ment when he is engaged ‘‘in doing something 
he was employed to do.’’ Or what is, in other & 
I think better words, in effect the same thing, 
namely, when he is doing something in discharge 
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of a duty to his employer, directly or indirectly, 
imposed upon him by his contract of service. 
The true ground upon which the test should be 
based is a duty to the employer arising out of the 
contract of employment but it is to be borne in 
mind that the word ‘‘ employment ’”’ as here used 
covers & includes things belonging to or arising 
out of it (LORD ATKINSON). 

The man is not in the course of his employment 
unless the facts are such that it is in the course of 
his employment, & in performance of a duty under 
his contract of service that he is found in the place 
where the accident occurs. If there is only a right 
& there is no obligation binding on the man in the 
matter of his employment there is no liability 
(LORD WRENBURY).—StT. HELENS COLLIERY Co., 
LD, v. HEWITSON, [1924] A.C. 59; 93 L. J. K. B. 
177; 130 L. T. 291; 40 T. L. R. 125; 68 Sol. Jo. 
163; sub nom. HEWITSON v. ST. HELENS COLLIERY 
Co., Lrp., 16 B. W. C. C. 230, H. L. 

Annotations :—Folld. Taylor v. McAlpine & Southern Ry. 
(1924), 130 L. 'T. 793. Consd. Williams v. Guest, Keon 
Nottlefolds (1925), 133 L. 'T. 111. Howells »v. 
Powell Duffryn Steam Coal Co., [1926] 1 K. B. 472. 
Folld. Newton v. Guest Koen & Nettlefolds (1926), 135 
L. a aes Refd. Clark v. Southwark Corpn. (1925), 133 
2365. —--- -—— -|—The construction of a 

road from D. to S. was undertaken by the Minister 

of Transport with a view to affording work for 
the unemployed in the London areca. By an 
agreement between the Minister of Transport & 
applts., Sir Rh. M. & co., the construction of the 
section of the road S. to the cast was placed with 
Sir R. M. & co. on condition that they should 
employ only men from the London area. It was 
agreed that the Minister of 'Transport should pay 
the travelling expenses of the men employed & 
provide the travelling facilities, but Sir lt. M. & co. 
were to give the men at the end of each day’s 
employment a voucher in return for which they 
would be able to receive a return railway ticket. 

The Minister of Transport then entered into an 

agreement with the other applts., the Southern 

Railway co., to provide trains to carry the men 

to 8., the payment of the fares to be made by the 

Minister of Transport. The Southern Railway 

issued workmen's return tickets, printed on the 

back of which was a condition that the liability 
of the railway in case of personal injury should be 
restricted to the sum of £100. ‘The trains by which 
the employed men travelled could be used by 
any one who purchased a ticket though he had no 
voucher, Resp. to this appeal was employed 

by Sir kt. M. & co., & received on Aug. 21, 1922, a 

workmen's return ticket from london Bridge to 

‘. in exchange for a voucher given to him by Sir 

R. M. & co. We alighted at M. & some of his 

fellow workmen were killed, & others injured while 

attempting to cross the line, & he assisted the 
railway staff in succouring them, but whilst so 

Cngaged they were run into by a train & he received 

very severe injuries. He applied in Feb. 1923, 

fur compensation, & made the Southern Railway 

Co. third parties to his claim under Workmen’s 

Compensation Act, 1906 (c. 56), s. 6 (2). The 

county ct. judge decided that under that sect. & 

“ub-sect. the railway co. were liable to pay to Sir 

t. M. & co. the whole amount of any compensa- 

tion awarded against them, notwithstanding the 

restriction of their liability to £100 as that sub-sect. 
provided for indemnity ; on the claim he awarded 

Compensation of £1 per week with war additions 

Sere Dn he 
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on the ground that the accident arose out of & 
in the course of the employment. Sir R. M. & co. 
& the third partics both appealed against the 
decision that the accident arose out of & in the 
course of the employment & the award made :— 
Held: there being no evidence of contractual 
obligation on the part of Sir R. M. & co. to provide 
facilities for the workmen to get to & from the 
work or on the part of the workmen to make use 
of the facilities which were provided, & as it had 
very recently been laid down by the House of Lords 
that where there was no duty on the part of work- 
men to use the facilities provided, the employers 
could not be charged with responsibility during 
the use of those facilities, this accident did not 
arise in the course of the employment, there being 
no contract of employment at all until the workman 
reached S.—TayLor v. McA.rins & Sons & 
SOUTHERN Ivy. Co. (1924), 1830 L. T. 793; 17 
B. W. C. CO. 26, C. A. 

2366. —-— —-—.|—A colliery labourer was 
employed by resps. at their colliery. He lived 
three & a quarter miles from the colliery, which 
was on a high hill, the road from his house to the 
colliery being an open mountain road with ponds 
& bogs along the route. In winter thick fogs 
hung over the mountain. Resps., over thirty 
years ago, to enable them to form a shift as early 
as 7 a.m., provided trains by which the miners 
could travel to the colliery. These trains were run 
by the Great Western Railway Co., under an agree- 
ment between them & resps. ‘Ihe colliery agent, 
in evidence, said that the men were expected to 
travel by these trains. ‘The coaches & platform 
were owned by resps. On Oct. 18, 1923, the work- 
man, whilst crossing the line about 5.35 a.m. 
to join one of these trains to travel to the colliery, 
was knocked down by a light enyine, & as a result 
of the injuries he received, his left leg had to be 
amputated. The county ct. judge found that the 
only practicable & reasonable means of access to 
the colliery for appct. was the train provided by 
resps., & held that it was therefore the man’s duty 
to travel by this train & consequently that the 
accident arose out of & in the course of his employ- 
ment :---Held: there was no evidence on which 
it could be found that it was part of the work- 
man’s duty to use the train whenever he went 
to & from the mine, & therefore it formed no part 
of his contract of employment; the accident 
consequently did not arise in the course of his 
employment. 

There is no doubt that the test of duty .. . is 
the accepted basis on which these questions ought 
to be dealt) with (LORD CAVE, U.).—NEWTON »v. 
Gurst, KEEN & NETTLEFOLDS, LTD. (1920), 135 
lL. IT’. 386; 70 Sol. Jo. 689; 19 B. W. C. C. 119, 
If. L. 

Annotation : -Distd. Howells v. Powell Duffryn Steuin Coal 

Co., 11926] 1 K. B. 472. 

2367. Ticket provided by employers —No obliga- 
tion on servant to use train.|—'he employers, ship 
scalers, gave a workman a return ticket to the 
dock railway station, telling him to report himself 
on board a ship a 7 a.m. in the morning. ‘The 
workman made use of the ticket. On arriving 
at the dock he mistook the position of the gang- 
way, & falling between the dock wall & the ship 
was injured. Jlis day’s pay would have begun 
from the time he reported himself on board the 
ship. Neither dock, ship, nor gangway were under 
the control of his employer. The county ct. judge 
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2367 i. 


Lrp., [1926] 8, COT. 


Ticket Bab tty by employers—No obligation on servant to use train.}—M'PHERSON v. REID, M'FARLANE & CO., 
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Sect. 5.— Right to compensution: Sub sect. 2, B. (b), 


(c) & (d), & C.] 


on an arbitration between the workman & the 
employers under Workmen’s Compensation Act, 
1906 (c. 58), found that the giving of the return 
railway ticket was merely a gratuitous concession 
by the employers, & that it was in no way obligatory 


on the workman to go or to return from his work 


train :—Held: the accident did not arise out 


b 

of & in the course of his employment.—NOLAN 
v. PORTER & Sons (1909), 2 B. W. C. C. 106, C. A. 
Annotations :—Consd. Kdwards v. Win 


Implement Co., {1913} 8 K. B. 596. Rt. Holens 
Colliery Co. v. Howitson, [1924) A. C. 69. Refd, Nowton 
vw. Guest, Keon & Nottlefolds (1925), 133 L. T. 26. 


2368. Conveyance provided by farmer—To con- 
vey newly engaged workman.|—A shepherd newly 
engaged by a farmer was killed by falling from a 
waggon which had been sent by the farmer to the 
shepherd’s home, situate several miles from the 
farm, for the purpose of conveying him with his 
family & furniture to the cottage that he was to 
occupy during his employment :—Held: although 
there was a contract of service between the farmer 
& the shepherd, the employment of the latter did 
not commence when he left his home in the 
waggon belonging to the farmer, but would have 
commenced at the earliest period of time when he 
would have entered on his duties as a shepherd if 
he had not: met with the accident which caused his 
death ; therefore, the accident did not arise ‘“‘ out 
of & in the course of the employment, ’’ « { deceased. 
—WHITBREAD v. ARNOLD (1908), 99 L. T. 103; 1 
B. W. C. C. 317, C. A. 
ahiinattun :—Refd. Whitfield v. Lambort (1915), 112 L. T. 


2369. Boat provided by employer--Only means 
of transit.|—A workman, whose only method of 
getting to & from work was by means of w boat 
supplied by his employer, was drowncd by falling 
from the boat as he was returning at the usual 
hour :—HHeld: the accident arose out of & in the 
course of the employment.—MoLE v. WADWORTH 
(1913), 6 B. W. C. ©. 129, GC. A, 

Annotation :—Distd. Edw » Wi ‘ic 
Implement bo t0134 3K B. 506" a mc 
2370. -|—--A workman was employcd 

on an island at yearly wages & buard & lodging, 

& it was part of his contract of service that he 

should be allowed at reasonable times to cross to 

the mainland to visit his wife, & be taken across 
in his employer’s boat for that purpose. He met 
with an accident whilst in the boat on his way 
home, from the effects of which he died :—Held: 
the accident arose ‘‘ out of’ as well as ‘in the 
course of” the cmployment, & his widow was 
entitled to compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58).— RICHARDS v. MORRIS, 

[1915] 1 K. B. 221; 84 L. J. K. B. 621; 1101. 7. 

496; 7B. W.C. CG. 130, C. A, 

Annotations :—Consd. Newton v. Guest, Keen & Nettlefolds 


1925), 133 L. T. 26. Refd. St. 
Hewitson (1984) AG. oe Helons Colliery Co. », 


2371. Bicycle provided by employer— Use b 
employee not obligatory.|—In a claim under Work. 
men's Compensation Act, 1906 (c. 58), by the 
dependants of a deceased workman, it appeared 

hat he was employed as an engine driver & was 
paid by the hour, his work consisting in going 
round from farin to farm with an engine & thresh- 
ing machine belonging to his employers, to do the 
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employers’ Jand but had not reached 
the point at which his duties com- 
the accident occurred 
twenty minutes before the hour at 
which work started :—Held: the acci- 
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threshing, to look after the interests of his 
employers, & solicit orders from farmers. For 
these purposes ho was supplied by his employers 
with a bicycle to use in travelling between his work 
& his home & between the farms in his district. 
He also had to make up a daily sheet giving the 
name of the farmer using the machine, & the 
number of hours worked, lost time, moves, & 
flagmen. Ie was not bound to use the bicycle, 
but the evidence showed that the use of a bicycle 
was part of the arrangement & a term of the con- 
tract of engagement. On Sept. 25, 1912, his work 
having ended at 6 p.m., he procceded to go home 
on his bicycle. On the way home he came into 
collision with a motor lorry & sustained injuries 
from which he dicd the next day :—Held: the 
employment ended at 6 o’clock & it was not part 
of his duty to ride home on the bicycle, therefore 
the accident did not arise in the course of the 
employment.—EDWaRDs v. WINGHAM AGRI- 
CULTURAL IMPLEMENT Co., Lrp., [1913] 3 K. Bb. 
506; 82 L. J. K. B. 998; 109 L. T. 50; 57 Sol. 
Jo. 701; 6B. W.C. C. 511, C. A. 

aniaion -—Relfd. Philbin v. Hayes (1918), 11 B. W. CC. C. 


(c) Arrival on Premiscs before Time of 
Employment. 

2372. General rule.|—A number of the workinen 
employed on certain building work in the county 
had to come down from London cach day by a 
train which brought them to the place of employ- 
ment about twenty minutes before the time 
fixed for commencing work in the morning. 
The workmen employed on the works were paid 
by the hour, & each of them had, within threc 
minutes after the time fixed for commencing 
work for the day, to deposit a ticket at a ticket 
oftice at the entrance of the works. It was to the 
knowledge of the employers the practice of the 
men coming from London, on their arrival by the 
train, to come to the works about twenty minutes 
before the time fixed for commencing work, &, 
after depositing their tickets at the ticket office, 
to go for refreshment to a mess cabin provided by 
the employers on the works for the supply of 
necessary refreshment to the workmen employed. 
Onc of these workmen, who had come from London 
one morning, while proceeding to deposit his ticket 
at the ticket office about twenty minutes before 
the time fixed for commencing work, sustaincd 
injuries through accidentally falling into an excava- 
tion on the works near the ticket office :—Leld: 
the accident arose out of & in the course of his 
employment within Workmen’s Compensation 
Act, 1897 (c. 37), 5. 1. 

A. reasonable margin must be allowed to the 
workman for the purpose of getting to the part of 
the premises where his actual work is to be carried 
on; & if during that interval he is engaged in 
doing something which is for the benelit of his 
employer... he is just as much engaged in dis 
employment as if he were engaged in the actual 
work which he has to do. ... The moment at 
which the actual work of the workman begins 
cannot be taken as the true moment of the coim- 
mencement of his employment for the purposes 
of the Act (CoLLINSs, M.R.).—- SHARP u. JOHNSON & 
Co., Lrp., [1905] 2 K. B. 139; 74 L. J. K. B. 


or 








dent did not arise out of & in the course 
of the employment.—ANDERSON VU. 
Firr Coan Co., Ltp., [1910] 8. C. 8; 
47 Sc. L. R. 3; [1909] 28. L. T. 260; 
3 B. W. C. C. 53 ——8 OT. 
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560; 92 L. IT’. 675; 538 W.R. 597; 21 'T. L. RR. 482; 
7W.C.C. 28, C. A. 
Annotations :—Oonsd. Hoskins v. Lancaster (1910), 26 

T. L. R. 612. Refd. Gane v. Norton Hill Colliery Co. 

1909), 100 L. T. 979; Nicol v, Young’s Paraffin Light & 

ineral Oil Co. (1915), 8 B. W. C. C. 395; Bell y. Arm- 

strong, Whitworth (1919), 88 Iu. J. K. B. 844. 

2373. Miner waiting at pit head.J|—A miner’s 
employment has commenced when he has obtained 
his pit-lamp & his “‘ tallies,” & is waiting at the 
pit brow to descend.—FITZPATRICK v. HINDLEY 
FIELD COLLIERY Co. (1901), 4 W. C. C. 7, C. A. 

2374. Lighterman employed to pump barge— 
Arrival at wharf before tide sufficiently low.|]— 
Appct., who was employed as a lighterman by 
resp., received instructions from him to take on 
the early morning flood tide a barge which was 
lying in the river Thames to the south of mid- 
stream off a wharf to a certain place. While 
waiting until the tide had ebbed sufficiently for him 
to reach the barge appct. stepped into a boat that 
was lying on the mud to rest himself. In so doing 
he slipped with his foot caught under the thwart 
of the boat, & sustained injuries :—Held: the 
evidence was sufficient to support the finding that 
appct. in going to rest in the boat was acting 
reasonably & within the ambit of his employment ; 
& therefore the accident which befell him arouse 
** out of & in the course of ’’ his employment, within 
Workmen’s Compensation Act, 1906 (c. 58), s. 1, 
entitling him to compensation.—May v. Ison 
(1914), 110 L. T. 525; 7B. W. C. C. 148, C. A, 


(d) Lteturn to Premises for Legitimate Purpose. 


2375. After termination of service-—Return to 
obtain tools.|—A workman a few days after leaving 
his work, obtained leave to go down into the mine 
to bring up his tools, & while there for that 
purpose met with an accident. ‘The county ct. 
judge, in a considered judgment, found that the 
accident ‘‘ arose out of & in the course of ”’ the 
man’s employment with the colliery owners, & 
awarded him compensation. he colliery owners 
appealed on the ground that the judge had mis- 
conceived the facts. Although his finding of 
fact was that the man was ordered by the manager 
to fetch his tools, the judge ought to have found 
on the evidence that he had ceased to be their 
servant, & had met with the accident while in the 
mince on his own business. They asked that the 
case should be remitted :—Held: the employers’ 
request must be refused, as this ct. had no juris- 
diction to interfere with the finding of fact.— 
MoLLoy v. SouTH WALES ANTHRACITE (‘OLLIERY 
Co. (1910), 4B. W. C. C. 65, C. A. 

Annotation :-—Refd. Riley v. Holland, (1911) 1 K. B. 1029. 


2376. Return to receive wages.!-— Appct., 
who was employed at resps.’ mill, was discharged 
on a Wednesday. By the usage of the mill the 
wages were made up to Wednesday & were pay- 
able at the mill on Friday. Appct. went to the 
mill on the Friday for her wages, which were paid 
her, &, on going down the stairs of the mill, slipped 
& was injured :—/eld: the accident arose out of 
« in the course of her employment within Work- 
pen 8 Compensation Act, 1906 (c. 58), 5. 1 (1).—- 

ILEY vy, HOLLAND (WILLIAM) & Sons, LTD., [1911] 
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paid for. 
(1908), 42 I. 


2376 i. After termination of service— 
Htclurn ty receive wages.}—LastUkA.p, | 158-—IR- 
(1913) 9g BUNK PaciFio Ry. Co. 1. Return to inapect 
569: 11 DI L.. " 137; 4 W. W. R. | Joluntary inspection by superintendent 
59.—CAN, - L. R. 375; 6 Alta. L. R. | outside regular 


k. Return io work after receiving 


ea from pay depot—Travelling time 
oak: fh Nh KLSON v. BELFAST COKPN. 
I. TT. 223 > ] B. Ww. Cc. Cc: 


hours.}-PUBLIO TRUS- 
TEE v. CHRISTCHURCH CORPN., [1919] 
N. Z. L. R. 257.—-N.Z 
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1K. B. 1029; 80L. J. K. B. 814; 104 L.'T. 371, 
27'T. L. R. 3827; 4B. W.C. C. 155, C. A. 
Annotations :-—Apld. Baird v. M‘Graw (1919), 13 B. W. GC. C, 
394. Refd. Cook v. Ship Montreal (1913), 108 L. T. 164. 
23877. Return to receive wages.]-—— Applt. was 
employed as a collier by resps., & it was part of 
his contract of employment that the employers 
should pa him his wages at their pay office. 
Applt. left work on Saturday at 5 am. At 
12.30 p.m. he was going for his wages along a path 
which had been made by resps. for their workmen, 
& while going along a railway co.’s line which 
ran through resp.’s premises he was knocked down 
by an engine & injured :—Held: he was injured 
“‘in the course of the employment” within 
Workmen's Compensation Act, 1897 (c. 37), 
s. 1 (1), & was entitled to compensation.—LOWRY 
v. SHEFFIELD CoAL Co., Lrp. (1907), 24 T. L. ht. 
142; 1B. W.C.C.1,CLA. 
Annotations :—-Polld. Riley v. Holland, [1911] 1 K. B. 1029. 
Apld. Baird v. M'Graw (1919), 13 B. W. C.C. 394. Refd. 


Dothic v. MacAndrew (1908), 98 L. T. 495: Phillips v. 
Williams (1911), 4 B. W. ©. C. 143, 


2378. Return to settle dispute with employer— 
No intention to return to work unless dispute 
settled.|— A collier reccived his paynote on a 
Saturday. Being dissatisfied with the amount, 
he spoke to the manager, who referred him to the 
under-manager. The latter could not be seen till 
Monday. ‘The collier came on Monday at mid-day, 
not intending to resume work unless the dispute 
was settled in his favour, & saw the under-manager, 
who did not give in. The collier then proceeded 
to leave, but was knocked down by a coal waggon 
& killed:—Held: the accident arose neither 
out of nor in the course of the employment.—- 
PHiLuirs v. WILLIAMS (1911), 4 B. W. C. C, 148, 
C. A. 


C. Interruption of Course of Liiployment. 

Risks incidental to employment.|—.Sce Sub-scct- 
3, H., post. 

2379. General rule.|-—An engine driver in the 
employ of a railway co. had, in order to conmmence 
his day’s work, to go in the morning to the co.’s 
engine shed. His proper route to the engine shed 
was through a gate opening from the public road 
on to the railway, & thence by a pathway which 
did not cross the rails. One morning, on getting 
through the gate, instead of going along the 
pathway towards the engine shed, he went in 
the opposite direction along the railway to a signal 
box, which stood in the middle of the line with 
rails on both sides of it, in order to get some 
information from the signalman for his own 
purposes. After obtaining the information which 
he required, he proceeded from the signal box 
towards the engine shed along the railway. Some 
time afterwards he was found lying on the line 
seriously injured, having presumably been run 
down by an engine, & he subsequently dicd of his 
injuries. On a claim for compensation by his 
dependants against the co. under the Workmen's 
Compensation Act, 1897 (c. 37):—Jield: the 
accident could not be said to have arisen out of 
& in the course of deccased’s employment, & 
therefore the claim for compensation must fail. 

I do not think that the protection given by the 
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m. Miner Icaviny work to ged a 
drink of water.}—-A miner who had 
left the pithead, where he was working, 
to get a drink of water, was killed by a 
runaway hutch when he was return- 
ing :—Held : he was killed in the course 
of his employment within Workmen’s 
Compensation Act, 1897, 8. l (1).--- 


machinery —— 


284 


Sect. 5.—Right to compensation: Sub-sect. 2, C. & 
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a 


Act can be confined to the time during which a 

workman is actually engaged in manual labour, 

& that he would not be protected during the 

intervals of leisure which may occur in the course 

of his daily employment. A workman is not a 

machine, & must be treated as likely to act as 

workmen ordinarily would during such intervals : 

&, as regards any reasonable use which, while cn 

the employer’s premises, he may make of moments 

when he is not actually working, I must not be 
supposed to say that he would be thereby deprived 

of the protection of the Act (MATHEW, L.J.).— 

BENSON v. LANCASHIRE & YORKSHIRE Ry. Co., 

[1904] | K. B. 242; 73 L. J. K. B. 122; 891. T. 

715; 68 J. P. 149; 52 W. R. 243; 20 T. L. R. 

139; 6 W.C. C. 20, C. A. 

.{nnotations :—Distd. Roberteon v. Allan (Liverpool & 
London), S.S. Corsican (1908), 98 L. T. 821. Consd. 
Harding v. Brynddu Colliery Co. (1911), 105 L. T. 56. 
Refd. Dothie v. McAndrew (1908), 98 L. 'T’. 495. 

2880. Accident occurring out of working hours.| 

—A labourer employed upon some works by a 

contractor while asleep in a hut on the works 

belonging to the contractor was injured by the hut 
being blown down by a strong wind. He was 
engaged upon the terms that he was to be provided 
with a hut to live in at 2d. a day, but he was not 
by the terms of his service obliged to sleep in the 
hut :—Held: the accident did not arise ‘in the 
course of the employment ’”’ within W srkmen's 
Compensation Act, 1906 (c. 58), s. 1 (1).— PHILBIN 
v. HAYES (1918), 87. J.1K.B.779; 119. T. 133 ; 
34 T. L. R. 403; 62 Sol. Jo. 519; 11 B. W. C.C. 


«innotations :—Apld. Armstrong, Whitworth we. Ledford, 
(1020) A. C. 757. Refd. St. Helens Collicry Co. v. Hewit- 
son, [1924] A. C. 59. 

2381. Accident occurring in meal time.]—A 
workman was pee by the hour for the number of 
hours per week that he was actually engaged on 
his work, not including the midday dinner hour. 
During that hour he was at liberty to stay & take 
his meal on the premises, or to go elsewhere. Ie 
stayed on the premises, & sat down to eat his 
dinner, & while so doing a wall fell upon him, & he 
was injured. On appeal from the refusal of an 
application for an award of compensation under 
Workmen’s Compensation Act, 1897 (c. 37) :— 
Held: during the dinner hour there had been no 
break in the employment of the workman, & he 
was cntitled to claim compensation.—HLOVELT v, 
SAWYER, [1904] 1 K. B. 271; 73 L. J. K. B. 155; 
89 L. T. 658; 68 J.P. 110; 52 W. RR. 508; 20 
T. L. R. 105; 48 Sol. Jo. 115; 6 W.C. C. 16, C. A. 


Annotations :-—Expld. Brice v, Lloyd, [1909] 2 K. B. 804. 
Consd. Pope v. Hill’s Plymouth Co. (1910), 102 L. T. 632. 
Apld. Alderidge ». Merry (1912), 6 B. W. C. GC. 450: 

ae v. L. & Y. Ry. (1916), 85 L. J. K. 8.1513. Distd. 

Bell ». Armstrong, Whitworth (1919), 88 L. J. K. B. $44. 

Consd. Armstrong, Whitworth v. Redford, [1920] A. C. 


757. 





2382. -J—Mornis v. LAMBETH Conpn., No. 
2621, post. 

— ——.] - ROWLAND v. Wriaut, No. 2596, 

Ost, 

2384. -——.]-— MARTIN v. LOVIBOND (J.) & SONS, 


Lrp., No. 2635, post. 

2385. Accident occurring between two employ- 
ments.]|—A workman was engaged to load a van, 
& was promised employment in unloading it at 


ES Ee ES ee 





KEENAN 0. KFLEMINGTON CoaL Co, 
(1902), 5 F. (Ct. of Sess.) 164.—SCOT. 
PART XIV. SECT. 5, SUB-SECT, 2.— | 
D. (b) i. 

n. Workman 


: easing girders oul- 
side lifi—Crushed by counterweiyht. }— I. R. 639.—I1R. 


Youna v. STUART (1918), 15 8. R. 
N.S. W. 435; 32 N.S. W. W.N. 144. 


o. Boy using machine not forbidden 
to touch.}—TOBIN v, Rd ty 2 
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another place if he would be there by the time the 
van arrived. He agreed to be there, & started 
on his bicycle, but on the way met with an accident. 
The judge held that the employment was con- 
tinuous, & awarded compensation :—Held: there 
were two separate & distinct employments; one 
had ended & the other had not begun. The 
accident therefore did not arise out of & in the 
course of his employment.—TPERRY v. ANGLO- 
TA DECORATING Co. (1910), 3 B. W. C. C. 
310, C. A. 

2386. Absence with leave—Seaman—Whether 
employment interrupted.]|—DAVIDSON (CHARLES R.) 
& Co. v. M‘' ROBB OR OFFICER, No. 2839, ante. 

2387. ——— ———.| — KITCHENHAM Uv. 
JOHANNESBURG (OWNERS), No. 2548, post. 

2888. Absence without apace — WARREN Vv. 
HEDLEY’s COLLIERY Co., Lrp., No. 2460, post. 


D. Scope of Employment. 
(a) Prohibited Acts. 
Sce Sub-sect. 2, i., post. 


(b) Added Perils. 
i. Necessary or Reasonable Acts. 

2389. Workman engaged to load ship—-Fixing 
cross-bars over hatchways after loading completed.| 
—LyYsons v. KNOWLES (ANDREW) & Sons, LID., 
STUART v. NIXON & BRUCE, No. 3433, post. 

2390. Leaving ship by means of rope.|—The 
workman, a rivetecr working on a ship in dock, 
was about to go ashore for his breakfast. When 
he came on deck he found the vessel was being 
removed to a dry dock, & was already a short 
distance from the quay. The gangway had been 
removed, & there was no other means of getting 
ashore than by slipping down a rope which still 
held the vessel to the quay. By means of this 
rope a fellow workman got ashore safely, & appct. 
attempted to follow him. The rope gave way, & 
he was thrown against the quay wall & injured :— 
Held: there was evidence to support the finding 
of the county ct. judge that the accident ‘‘ arose 
out of & in the course of ”’ the man’s employment. 
- Saks eae v. BuRDICK & Co. (1910), 4 B. W. CG, C. 
$7, C. A. 

2391. Lighting temporary stove in cabin during 
intense cold.|--While resps.’ steamship was lying 
in poit in the Black Sca in Feb. 1911, the second 
engineer, on account of the intensity of the cold, 
rigged up a stove in his cabin. He had been 
allowed by the chicf enginecr to use the stove 
during the day time, but was forbidden to use it at 
night, as it was dangcrous. On Feb. 9 there 
was no fire in the stove at 11 p.m.; but apparently 
the second engincer lit the fire at some period of 
the night, & he was found dead the next morning, 
having been asphyxiated by the fumes of the fire. 
On an application by his dependants for com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58), the county ct. judge held that the 
accident arose out of & in the course of deccased’s 
employment ; h?2 accordingly made an award of 
compensation :—Held: there was evidence upon 
which the county ct. judge could find as he did.— 
EDMUNDS v. PETERSTON (OWNERS) (1911), 28 
T. Lb. R.18; 5B. W.C. C. 157, C. A. . 

Annotation :—Mentd. Taylor v. Cripps, [1914] 3 K. B. 989. 


p. Workman jumping from vehicle in 
motion—To recover pipe.}—M‘LAUCH- 
LAN v. ANDERSON, [1911] S. C. 529; 
48 Sc. L. R. 349; [1911] 18. L. T. 
127; 4B. W. Cc. C. 376.—SCOT. 


qa. ——~ To recover coat.}—STRONG 
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2392. Sailor washing clothes in dark alley way.] 
—aA sailor, washing his clothes in a dark alley way, 
fell down a half-open hatchway & was injured. 
The county ct. judge found that it was necessary 
to wash his clothes, & that he was doing it in a 
reasonable place & manner :—Held: the accident 
arose out of the employment.—COKOLON v. 
KEnTRA (OWNERS) (1912), 5 B. W. C. C. 658, 


Je A. 

2393. Sailor discharging cargo on gangway-— 
Alteration of position of gangway—Swinging from 
stern of another vessel to lighten gangway.|— 
A seaman employed on board a fishing vessel was 
engaged in discharging fish from it across a gang- 
way resting on a floating pontoon. While he was 
standing in the middle of the gangway it became 
necessary to lower the end of it that rested on the 
pontoon. Instead of walking off the gangway the 
seaman caught hold of the stem of another vessel 
which was moored alongside, & swung himsclf 
therefrom. While doing so he slipped & fell into 
the water sustaining such serious injuries that he 
died :—Held: the accident arose ‘‘ out of” as 
well ag ‘‘ in the course of’? the seaman’s employ- 
ment.—GALLANT v. GABIR (OWNERS) (1913), 108 
L. T. 50; 29 'T. I. R. 1983; 57 Sol. Jo. 2255; 6 
B. W.C. C. 93; 12 Asp. M. L. C. 284, C. A. 

2894. Window cleaner—Climbing from one sill 
to another.|—A. man employed (inier alia) as a 
window cleaner at a hotel was cleaning a second 
floor window on the outside. There was another 
window 2 feet 2 inches away, which was joined 
to the first window by a common ledge 9 inches 
wide. After cleaning the first window the man 
climbed along the ledge to get. to the next: window. 
Ilis fingers slipped, & he fell & was killed. There 
was no reason why he should not have gone back 
into the room to get to the other window. He 
was a competent workman, who had been employed 
similarly for four years:—Held: the accident 
arose out of the employment.—BULLWORTHY v. 
(@LANFIELD (1914), 7B. W. C. C. 191, C. A. 

Ane tOn :—Distd. Palmer v. Harrods (1216), 85 L. J. K. B. 
a9, 

2395. Farm bailiff going round farm buildings at 
night—Climbing through window to obtain key.]— 
A farm bailiff, whose practice it was to go round the 
farm buildings every evening at about 8 o'clock 
when his day’s work was finished in order to see 
that all was secure, on one occasion after doing so, 
as usual, went to a neighbouring town for the 
purpose of shopping, & returned to his home at 
about 11 o’clock, when he again went round the 
premises. Being desirous of obtaining the key 
of one of the buildings, which he had earlier 
left inside a cowshed, he remembered that the key 
of the cowshed was in his own house, which was 
distant about three minutes walk. In order to 
avoid the walk he vaulted on to the window sill 
of the cowshed &, leaning through the window, 
endeavoured to reach the key which he required. 
Tn so doing he overbalanced himself & fell upon the 
floor of the shed, sustaining injuries from which he 
died :—Held: the accident arose out of & in the 
course of deceased’s employment. The obtaining 
of the key was part of his duty, & the fact that he 
endeavoured to discharge that duty by im- 
prudently taking a short cut did not deprive his 
dependants of the right to compensation under 

A orkmen’s Compensation Act, 1906 (c. 58).— 
PEPPER ». SAYER, [1914] 38 K. B. 994; 83 L. J. 


285 


K. B. 1756; 111 L. T. 708; 30 T. L. R. 621; 58 

Sol. Jo. 669; 7B. W. C. C. 616, C. A. 

Annotations :—Refd. Wardle v. Enthoven (1916), 86 L. J. 
K. B. 309; Guest tv. Gaston (1926), 95 L. J. K. B. 759. 
23896. Driver of motor van—Removal of floor 

boards to improve working of clutch.]—A work- 

man was employed as a motor van driver. The 
clutch of his motor was so worn that it was 
impossible to change the speeds without con- 
siderable noise & injury to the gear. He com- 
plained of this once or twice, & something had 
been done to remedy it, but without effect. In 
order to work the clutch more efficiently & without 
noise, he removed two boards from the floor of 
the van. ‘This would have enabled him to press 
the clutch further down. As he was adjusting 
his rug, preparatory to moving off, one end of the 
rug fell through the gap left by the boards which 
had been removed, & got caught in the shalt, 
with the result that the man was drawn down & 
his leg broken. The county ct. judge found that 
the man had not been guilty of serious & wilful 
misconduct in removing the boards, & that the 
accident arose out of & in the course of the employ- 
ment :—JIeld: there was evidence to support 
the finding, & no misdirection.—PARTRIDGE »¥, 

WHITELEY (WM.), Imp. (1915), 8 B. W. C. C. 53, 

C. A. 

2397. Workman carrying heavy burden —Obtain- 

ing lift in passing cart.|—A builder’s handyman 

was sent to remove a window & to put another in 
its place at a farm about two miles distant from 
his employer’s yard. He was told to take the 
window frame there the best way he could. Ifis 
employer had no horse & trap available to convey 
the window frame to the farm. The workman 
started to carryit on his shoulder. On the way he 
came up with a pony & cart going past his destina- 
tion. With the driver's permission, he placed the 
window frame in the cart, & started to climb up 
himself. The pony bolted & he fell out & was 
injured. The county ct. judge found that the 
man was acting reasonably in carrying out. his 
duties, & held the accident arose out of the 
employment :—Held: there was evidence to sup- 
port the finding & no misdirection.—MULLINGER 

v. BIDEWELL (1916), 10 B. W. ©. C. 104, C. A. 
2398. Workman waiting for pay—Resting on 

machinery.]|—A workman, who was employed at. 

a rubber machine, knocked off work at about 

5.15, as it was too late to finish another batch of 

rubber before 5.30, when the day’s work ended. 

It was a Friday, & he & the other men had tu wait 

in the works until 5.30 to be paid. Ie intended 

to lean or sit upon the stationary part of the 
machine, but as he was going there, his foot slipped. 

Ife threw out his arm to save himself, and it was 

caught in the revolving rollers of the machine & 

so badly crushed that it had to be amputated 
above the elbow. The county ct. judge found 
that it was the usual thing for men, waiting about 
such as this, to lean against or sit on this part of 
the machine, & that the employers knew of it, & 
never objected; &, further, that it was not an 
obviously dangerous thing to do. He therefore 
found that the accident arose out of & in the course 
of the employment, & made an award accordingly : 

—Held: there was evidence to support the 

findings & no misdirection.---MAYOR v. LEYLAND 

(BIRMINGHAM) RUBBER Co. (1920), 13 B. W. C. C. 

115, CLA 





v. WRI tau! 
BCOT” GHT & Co., (1922] S. C. 516. 
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paris outside her duty.J—-A_ woman, 
art of whose work was to clean cer- 

ery in a factory, find 

the guard removed from another par 


of the machinery which it was not her 
duty to touch, proceeded to clean that. 
While she was cleaning it the machinery 
started, & she was injured :—Held: 
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2898. Workmen travelling on employer’s cart— 
Instead of van sent for purpose.]—Resp., a farmer, 
told appct. to go, on the following day, by tram- 
car to a certain place where she & some other 
women would be met by his man with a four- 
wheeled van in which they would be driven to 
the field where they were to pick up potatoes. 
At the appointed place on the following day the 
women found the van waiting for them. ‘There 
was also a two-wheeled farm cart, in charge of one 
of resp.’s men at the same place. This farm cart 
was also going to the field. One of the women 
said she would ride to the field in the cart, & the 
other women all got in after her. The man in 
charge of the van expostulated with the women, 
but made no attempt to stop them riding in the 
cart. He then drove off & the cart followed. 
Going round a corner the cart upset & appct. was 
injured. The county ct. judge took the view that 
the women got into the cart to please themselves 
& that the accident did not arise out of the employ- 
ment. He consequently made an award for resp. : 
Held: wpon the admitted facts, the question was 
one of law. The accident arose out of & in the 
course of appcets.’ employment.— BIRD v. PRICE 
(1920), 138 B. W. 0. CG. 148, C. A, 

2400. Seaman going ashore for own & em- 
ployer’s benefit.)—-(1) A seaman, employed on a 
steain trawler, had been assisting in co ling the 
vessel in port. when, by reason of the condition 
of the tide, no more work could be done for some 
hours. The captain ordered a plank to be placed 
from the ship to the quay so that the hands could 
go ashore. There was no other means of access 
to the quay. The seaman fell from the plank 
to the vessel & died as the result. His object for 
going ashore was to collect certain money that had 
been realised, on a previous occasion when the 
ship was in that port, by the sale of old rope. The 
crew were entitled to the proceeds of such sale, 
but the owners had a right: to deduct from it the 
value of any broken crockery. On the occasion 
in question there was nothing to deduct :—~Held : 
the accident arose out of & in the course of the 
man’s employment. 

(2) The seaman in the above circumstances 
was paid 6s. a day & “trip money,” commonly 
called a bonus which was fixed at 6s. to be paid 
whenever the catch for seven days amounted in 
value to £100 :—Held: the ‘trip money” or 
*‘ bonus ”’ was really an extra wage paid upon the 
happening of certain events & was not. a share in 
the profits or gross carnings of the vessel.—Duck 
v. NortH SEA STEAM TRAWLING Co., Liv. (1915), 
9B. W. C. C. 8&3, CL. A. 

2401. Workman resting during interval for meal 
—Accident while fetching cap of fellow-workman.| 
—A workman was ordinarily employed as a gas 
stoker. On the night of the accident he was 
engaged with others in removing crown bricks 
which had fallen into a furnace from the roof. 
Two men at a time went into the furnace, & after 
being there about five minutes, came out to cool 
& rest, their places being taken by two others. 
During this work an interval, chou at no stated 
time, was allowed for food. About 2 a.m. the 
workman & his mate had come from the furnace 
for arest & were told to get their meal, & then come 
back. They brought their food with them, but 





the accident arose out of the employ- as —_— 
ment.— GREER v, LINDSAY THOMPSON, - t Pie pe 
LTD, (1912), 46 i. L. T. 89; 5B. W. adjccient to 





mak 
machine—After removal 


MASTER AND SERVANT. 


before the man went to get his food from the place 
where he had left it in his coat, his mate asked him 
if he knew where his cap was. He replied that he 
thought it was where they had previously been 
sitting & he would get it for him. While in the 
act of fetching the cap he fell into an unfenced & 
unlighted hole & was seriously injured. The 
county ct. judge found that at the time of the 
accident the man was acting reasonably within the 
scope of his vias hiepaces & held that the accident 
arose out of & in the course of his employment :— 
Held: the decision was one of fact; there was 
evidence to support the finding, & no misdirection. 
—BRATTON v. JONAS & COLVER, Lrp. (1920), 13 
B. W. C. C. 305, C. A. 

~ 2402. Man employed to load cart—Injury while 
moving cart to suitable eae i eRe was a work- 
man’s duty to count bags of sawdust delivered 
for his employer. He was injured while helping 
to move the cart containing the sawdust. The 
cart belonged to the person bringing the sawdust, 
whose duty it was to put the sawdust in a certain 
shed. ‘The county ct. judge found that the 
accident arose out of & in the course of the man’s 
employment & made an award in his favour :-— 
ITeld: there was evidence to support the finding 
é& no misdirection.—Eastwoop v. Brunt (1921), 
14 B. W. C. C. 48, C. A. 

2408. Cleaner employed on sweeping—Injury by 
picking up & cleaning detonator.|—A man was 
employed to sweep up & clean an engine house. 
In the course of this work he swept up a small 
metal tube. Ie knew it to be a detonator & that 
it should not have been in the house, for these 
detonators were only given out to the shot firers 
in the mine, one at a time, & were supposed to be 
used by the shot firer at once. Thinking that it 
was an empty detonator case, covered with 
dust, he tanped it on the table to remove the 
dust, & it exploded, severely injuring his hand. 
The county ct. judge held that the accident did 
not “arise out of’? the man’s employment, & 
refused to award compensation :—Held: in 
picking up the detonator the man was acting 
within his employment, & as it was a perfectly 
natural thing to do to tap it to remove the dust, 
this was no evidence that the man was acting 
outside the sphere of his employment. The 
accident must be held to have arisen out of & in 
the course of the employment.—J ONES v. YNYSAR- 
WED COLLIERY Co. (1921), 14 B. W. C. C. 111, C. A. 

2404. Workman taking meal in shed—Injury 
from boiling water used for meal.]—Mcn em- 
ployed at an oil wharf were allowed to take their 
meals in a shed close to the engine room. The co. 
Peace a fire & a table & some seats for the men, 

ut no utensils for cooking anything. A work- 
man went to take his tea in the shed &, there being 
no kettle, he used a large oil can to boil the water 
for the tea. As he was sitting in front of the fire 
waiting for the water to boil, the coal in the grate 
fell in & the can tipped over, & he was scalded b 
the water that was splashed over his feet. & legs. 
The employers admitted that the accident arose in 
the course of the man’s employment, but they 
contended that it did not arise out of the employ- 
ment. The county ct. judge decided against that 
contention & awarded compensation :—Held: 
there was evidence to support the finding, & no 
misdirection. 

Of course, if the risk from which he suffered was 
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a, mere risk that any one incurs from taking tea, 
that is to say that he might drink his tea too hot, 
or that he might choke himself with too large a 
piece of bread & butter, or that he might injure 
himself by cutting himself with a knife in spreading 
his butter or otherwise using it, I think a difference 
might very well arise, but taking the facts as agreed 
in this case, it appears to me that this was a risk 
incidental to the employment (ATKIN, 1...J.).— 
SMIDMORE v. LONDON & THAMES HAVEN OIL 
WurARvEs, Lrp. (1921), 14 B. W. C. ©. 174, C. A. 

2405. Workman returning to post by improper 
route —Accident after arrival at proper post.|— 
A dock labourer, engaged in unloading mutton 
from a ship, returned to his work by an improper 
route. After arriving at a point at which he would 
have had to arrive at had he gone by the proper 
route he alighted, as was his duty, from a sling of 
frozen mutton on to a defective hatch cover. The 
hatch cover broke, & the man fell through & was 
injured : Held: (1) as he was obliged to approach 
the hatch cover by way of the sling of mutton, 
it was immaterial that he did not come by the 
proper route to the sling of mutton ; (2) as at the 
time of the accident he was deing what it was his 
duty to do & acting as he was bound to do, the 
accident arose out of & in the course of his employ- 
ment. ReaD v. PactFic STEAM NAVIGATION Co, 
(1922), 15 B. W. CG. CO. 89, OA. 

2406. Workman crossing elevator to return to 
duty.} —A workman was employed to handle 
empty wagons after they had been brought to a 
high Jevel on a moving elevator. While waiting 
between the arrival of successive batches of wagons 
he was entitled to, & did, shelter in a cabin near 
the bottom of the elevator, from where he had to 
return to his post: beyond the top of the elevator 
upon the arrival of a wagon. While so returning 
he crossed the elevator, which was not a necessary 
act, & slipped & was injured, with the result. that 
ii leg had to be amputated. The county ct. 
judge held that the accident arose out of & in the 
course of the employment, inasmuch as he found 
that the crossing of the elevator was merely a 
negligent way of returning to his post, & was not 
an act altogether outside the scope of the man’s 
employment. The employers appealed on the 
ground that it was no part of the workman's duty 
to cross the elevator :—Held: it was a question 
of fact, upon which there was evidence to support 
the finding, & there was no misdirection.— 
KiDWARDS v. OCEAN COAL Co., Lin. (1924), 131 
..'T. 73 17B. W.C. 0.7, C. A. 

2407. Workman mounting cart by hanging 
ladder.|—Applt. claimed as sole dependant of the 
deceased workman who had been employed for 
Some years by resp. corpn. as one of their dust 
collectors & had for some time suffered from 
hernia, but with some assistance from his mates 
was able to do the work. When the round was 
linished & the steam lorry was full the gang 
employed would ride back in the lorry to the depot 
'o there shoot the rubbish & clean the lorry. 
"he habit of the men was to stop on the way 
back to the depot some distance from it at a coffee 
shop, but deceased always then walked on to the 
depot. The lorry was taken to the depot & 
emptied & on the way from there to the garage 
where it had to be cleaned to be used that day for 
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other purposes, came on deceased who endeavoured 
to clamber on to it by means of one of two swinging 
ladders used for the purpose, but fell back & was 
fatally injured. At the time the lorry was only 
going two & ahalfmilesanhour. Part of the duty 
of deceased was to help clean the lorry, & if he 
had not attempted to get into the lorry he would 
have been late for the job. The county ct. judge 
found that it was no part of the duty of deceased 
to hazard that which caused the injury; & the 
man had left his employment at the time of the 
accident since he ought to have gone straight 
to the depot, therefore the accident did not arise 
out of & in the course of the employment :—Held : 
the accident arose out of & in the course of the 
employment as the workman had not at the time 
Jeft his employment as he was employed to go to 
the garage to help clean the lorry & his attempt 
to get into the lorry was not of a nature so dan- 
gerous as to add a peril not incident or necessary 
to the employment.-~ CLARK v. SOUTIIWARK CORPN, 
(1925), 133 L. T. 753; 18 B. W. C. C. 367, C. A. 

Anneoton :-—Consd. Guest v. Gaston (1928), 95 L. J. K. B. 

5%. 


ii. Unnecessary or Unreasonable Acts. 


2408. Mines—Labourer acting as collier.|—-An 
accident occurring to a labourer in a mine while 
he is, without instructions, acting as a collier is 
not one arising out of & in the course of his employ- 
ment.—EDWARDS Vv. INTERNATIONAL COAL Co. 
(1899), 5 W. C. C. 21, C. A. 

2409. Passing between trucks unsecured.| 
—-The workmen employed in a colliery were in 
the habit of going to & from their work across a 
“jig brow,”? where tubs were run up & down an 
inclined plane by means of an endless rope. At 
the times when the men were expected to cross 
nothing was done with the tubs, no machinery 
was in use, a “ stop block ”’ was let down to keep 
the tubs in place, & there was no traffic & no 
danger. A workman had permission to leave work 
two hours before the usual time. He came to the 
‘‘jig brow’ & attempted to cross between two 
tubs before the stop block was down, & in pushing 
them apart set them in motion, whereby he sus- 
tained fatal injuries. There was evidence that if 
he had waited a minute the stop biock would 
have been put down, or he could have walked 
round the end of the tubs instead of trying to pass 
between them. In a proceeding by his widow for 
compensation :—Held: there was evidence upon 
which the county ct. judge could find that the 
accident did not arise out of the employment but 
from an added peril due to the conduct of the 
servant himself.—BAKER v. BRADFORD (EARL) 
(1916), 85 L. J. K. B. 1081; 114 L. T. 1144; 60 
Sol. Jo. 498; 9B. W. C. ©. 436, H. L. 

Annotations :—Apld. Senior v. Brodsworth Main Colliery 

Co. (1917), 86 L. J. K. B. 1387. Refd. L. & Y. Ry. wv. 

Highlicy, [1917] A. C. 352 ; Armitstead v. eur eee 


Dock Engineering Co. (1918), 88 L. J. K. B. : 
wonder v. Chislet Colliery Co. (1920), 89 L. J. K. B. 
1209. 





2410. ——— Workman leaving work to relieve 
nature—Latrine provided by employer.|—Appct. 
was in the employment of resps. in the fitting shop 
on the surface of their colliery. On Sept. 29, 
1916, while crossing a railway line, he was run over 
by a train which so injured his right foot that it 


machinery forbidden to wse.]—BURNA 
v. SUMMERLEE IRON Co., LTp., [1913] 
8. C. 227; 50 Sc. L. R. 164; Moe 
2 Ss. lL. Ty. 469; 6 B. W. C. C. 20.— 
SCOT. 


. d. —— Workman sitting on pulley 
cover. }-—-FRARER ©. LOOHGELLY TRON 
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Sect. nae to compensation: Sub-sect. 2, Ds 
ti. 

had to be amputated. It appeared that on the 
day when the accident happened appct. was 
suffering from diarrhoea, & had occasion to 
evacuate his bowels several times in the course of 
the day. At about 4.30 p.m. appct. was desirous 
of again performing that function. There was a 
set of privies which was provided by resps. 
speciall for the use of the fitters, which was 
situated suitably close to the fitting shop where 
appct. habitually worked. But, instead of going 
to that sanitary convenience or to any other of the 
sets of privies provided, appct. went to a place 
in the open to which it was forbidden for him to 
go, which was distant about 200 to 300 yards 
away from the fitting shop, & to arrive at which 
it was necessary for him to cross many dangerous 
sidings & lines of railways. That proceeding was 
directly contrary to the general regulations made 
hy the TIome Secretary under Coal Mines Act, 
1911 (c. 50), regulation 111 of which provides 
as follows: ‘‘ No person shall relieve his bowels 
on the surface except in one of the conveniences 
provided in accordance with the foregoing regula- 
tions.’” Where appct. went there was a tip & 
on the slopes of that there were trees & bushes 
growing, which would screen appct. from observa- 
tion :-—Held: the added peril to which appct. 
exposed hiinsclf was not incidental to his employ- 
ment nor due to the nature thereof: he was 
consequently acting outside the sphere of his 
employment; & he was not entitled, & therefore 
he was not employed, to do things which were 
unreasonable or which were expressly forbidden.— 
SENIOR v. BRODSWORTH MAIN COLLIERY Co., LTD. 
(1917), 86 L. J. K. B. 1387; 117 LL. T. 4963; 61 
Sol. Jo. 676; 10 B. W. C. GC, 577, CO. A. 

2411. —--— Workman taking short cut on railway 
line.|—Appct., a» labourer employed by a colliery 
¢co., was injured by accident while going to his 
employer’s office, where he had to report before 
beginning his day’s work in the carly morning 
before daylight on Dec. 17, 1920. To get to the 
office from his home he had to cross a line of rail- 
way. His proper route lay along a private road, 
but for eight months he had been in the habit of 
taking a short cut by going along a private rail- 
way line running into the colliery. He was 
walking between the rails in the dark when he 
stumbled on a projecting rail & fell, breaking his 
leg. There was no evidence of any existing express 
prohibition by the employers against walking 
along the railway track, but the use by appct. 
of the railway track as a road to the office was 
without the knowledge or consent of the employers. 
The county ct. judge found that at the time of the 
accident appct. was in a place where his dutics 
did not require him to be, & was running a risk 
which was not one of the ordinary risks of the 
employment. He therefore held that the accident 
did not arise out of the employment, & made an 
award in favour of the employers :—Held: there 
was evidence to support the finding, & no mis- 
direction.—_ JOHNSON v. BELL BROTHERS, LTD. 
(1921), 14 B. W. C. C. 181, C. A. 

2412. Machinery—Unskilled labourer starting 
machinery.]—A girl, eighteen years of age, acting 
as she thought in her master’s interest, left her 
work to start an engine, which was in charge of 
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a person who was not present. As she went 
towards it several of her companions told her she 
ought not to touch it :—Held: there was evidence 
that an accident that occurred at the machine 
did not arise out of & in the course of the employ- 
ment.—LosH v. Evans (RICHARD) & Co., Ib. 
(1902), 51 W. R. 243; 19 T. L. BR. 142; 47 Sol. 
Jo. 158; 5W.C.C. 17, C. A. 

2413. Unskilled labourer cleaning ma- 

chinery.|—A boy, employed to piece broken 
ends of yarn in a spinning mill, injured himself 
while cleaning machinery in motion. The judge 
found as a fact that he was not employed to clean 
the machinery :—Held: the accident did not arise 
out. of the employment.—NayLor v. MUSGRAVE 
SPINNING Co., Lrp. (1911), 4 B. W. C. C. 286, 
C. A. 
2414. ——-- Workman employed solely on one 
machine— Injured on another.]}|—A workman, 
employed solely to work one machine, scratched 
her hand on a machine of another sort. It was 
not explained how she came to be at the other 
machine. Blood poisoning followed, & she died : 
-—Held: the county ct. judge was not justified 
in inferring that the accident arose out of the 
employment.—CRONIN 1. SILVER (1911), 4 B. W. 
C. C. 221, C. A. 

2415. Workman using shafting improperly.| 
—A workman, who was employed at a flour 
mill to stack sacks by manual Jabour, made an 
improper use with that object of the revolving 
shafting of certain machinery which was erected 
in the mill. He was caught by the shafting «& 
severely injured. The county ct. judge found 
that what the workman had done was unwise & 
dangerous & unknown to his employers, & if known 
would have been forbidden; & that he did not do 
the act for his own benefit, but in the interests 
of his employers, as the sacks were thereby raised 
more expeditiously, & that the employers were 
liable to pay compensation :—Ifeld : the workman 
was not entitled to compensation, not because 
he was acting outside the sphere of his employ- 
ment, nor because by his conduct he brought 
on himself a new & added peril, but because he 
failed to show any circumstance which would 
justify a finding that the accident arose ‘“‘ out. of 
his employment.” 

There are prohibitions which limit the sphere of 
employment & prohibitions which only deal with 
conduct within the sphere of employment. A 
transgression of a prohibition of the latter class 
leaves the sphere of employment where it was & 
consequently will not prevent recovery of com- 
pensation. A transgression of the former class 
carries with it the result that the man has gone 
outside the sphere (LORD DUNEDIN).—PLUMB v. 
COBDEN FLOUR MILLs Co., Lrp., [1914] A. C. 62; 
83 L. J. K. B. 197; 109 L. T. 759; 30 T. T.. KR. 
174; 58 Sol. Jo. 184; 7B.W.C.C.1, 0.1. 
Annotations :—Consd. Carinduff v. Gilmore (1914), 7 B. W. 

C. C. 981; M’William v». G. N. of Scotland Ry. (1914), 

7B. W.C.C. 875. Distd. Chilton v. Blair (1914), 111 L. ‘I’. 

782. Ald. Price v. Tredegar Iron & Coal Co. (1944), 


111 L. T. 688; Pritchard v. Torkington (1914), 11° I. T. 
917 ; Corbett v. Pitt (1915), 8 B. W. ©. C. 46 nad 








White v. Avery (1915), 9 B. W. ©. C. 663. : 
v. Bradford (1916), 85 L. J. K. B. 1031; Dennis ». White. 
1916] 2 K. B. 1; Herbert v. Fox, (1916) 1 A. C. 405; 


aunt vw. Babcock & Wilcox (1917), 10 B. OG. C. 733; 
L. & Y. RY, v. an ree (1917) A. C. 352; Maydew v. 
Chatterley-Whitfield Collieries, [1917] 2 K. B. 742 (see 
119 L. T. 262); Senior ». Brodsworth Main Colliery Co. 
(1917), 86 L. J. K. B. 1387. Consd. Thom (or Simpson) r. 





—A boy, while employed as an assistant 
attendant at a circular saw, went into 
the saw pit to recover a can belonging 
to another employee, & while doing 
so was injured by the saw. In the 
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tenga 


A. C. 127. Apld. Wilson v. L. & N. W. 

Ry. ( L. J. K. B. 843; Matthews v. McCluro 

1920), 90 &. J. K. B. 610; Brown v. Baton Collicry Co. 

1921), 14 B. W. C. C. 265. Folld. Moore v. Donnelly, 
fe Coal Co. v. Sharp, 


te) 
Same Co. v. Fyfe, [1921] 1 A. C. 

Apld. Estler v. Phillips (1922), 91 L. J. K. B. 470; 
Finn ov, Shelton Iron, Steel & 1 Co. (1923), 131 L. T. 
ta Davies v. Gwaun 


~3 


Sinclair, ae 
1918), 8 


(19 
Coa 
cacgurwen Colliery Co., [1924] 
K. B. 651; Fife Coal Co. v. Braid (or Laurence, or 
Wilson, or Murray) (1924), 93 L. J. P. C. 225. Consd. 
Leivers v. Barber, Walker (1924), 93 L. J. K. B. 933; 
Borley v. Ockenden, [1925] 2: K. B. 325. Apld. Jones v. 
Tarr, [1926] 1 K. B. 25. - Keon v. St. Clement's 
press (1914), 7 B. W. C. C. 542; Pepper v. Sayer, [1914] 
83 K. B. 994; Smith v. Fife Coal Co., [1914] A. C. 723; 


Trim Joint District School Board of Management ». 


Kelly, [1914] A. C. 667 ; Blair v. Chilton (1915), 113 L. T. 
14: Cooper v. N. EB. Ry. (1915), 85 L. J. K. B. 187; 
Burstall & Farrow (1915), 112 L. T. 792; 
Thorn v. Humm ee 84 L. J. K. B. 1459; Griffiths 
v. Robina (1916), 10 B. W. C. C. 90; Kettle v. McKay & 
Ryland (1916), 85 L. J. K. B. 1490; M‘Lean v. Macbrayne 
(1916), 9 B. W. C. O. 687; Palmor v. Harrods aves 
114 L. T. 869; Wales v. Lambton & Hetton Collieries 
(1917), 86 L. J. K. B. 1346; Stevens v. L. & 8. W. Ry. 

. J. K. B. 756; Bourton v. Beauchamp, [1920] 
A. C. 1001; Whiddert ». Chislet Colliery (1920), 89 L. J. 
K. B. 1209; Smith v. Russell (1921), 14 B. W. C. C ; 

Costello v. Addio’s Collicries, [1922] 1 A. C. 164; 

v. Fife Coal Co. (1923), 16 B. W. C. C. 299; Upton ». 

Gd. C. Ry. (1923), 180 L. T. 577; Edwards 1. Ocean Coal 

Co. (1924), 131 L. T. 7; Garrallan Coal Co. v. Anderson 

(or Devlin) (1926), 19 B. W. C. C. 356; Wilsons & Clyde 

Coal Co. v. McFerrin, Kerr v. Dunlop, [1926] A. C. 377. 

2416. Soap stamper assisting fellow work- 
man with machine.|—A lad, a soap stamper, was 
supposed to make himself ‘‘ handy about the 
place’ after he had finished stamping soap. Le 
went to help a fellow workman remove a piece of 
soap which had jambed in a soap-compressing 
machine, with the result that his hand & arm were 
caught & injured in the revolving knives of the 
machine. Le said that he had been ordered to 
go to the machine, but this was denied by the 
employers. The county ct. judge disbelieved the 
boy, & found that he had no right to touch the 
machines, & consequently found that the accident 
did not arise out of & in the course of the employ- 
ment :—Held: there was evidence to support 
the finding.-—DAVIES v. CROWN PERFUMERY Co. 
(1913), 6 B. W. C. C. 649, C. A. 

2417. ——— Workman employed to adjust belting 
—Not using ladder provided.|—A workman em- 
ployed in a room with machinery driven by 
belting from revolving shafts in the ceiling, had, 
as part of his duties, to replace this belting on the 
pullies attached to the shafting. Ladders were 
provided for this purpose. Deceased worked with 
a mate at a machine near a window recess, & on the 
occasion of the accident tried to replace a shifted 
belt by climbing on to the sloping window ledge 
with the help of his mate, though at the time one 
of the ladders was only 12 feet away. Some- 
how, not seen by any one, deceascd fell from this 
position fatally injured. The judge visited the 
place & came to the conclusion that the man did 
an unsafe thing, & incurred a risk which was not 
incidental to his employment, & therefore found 
that he was not injured by accident arising out 
of his employment :—Held: there was evidence 
to support the finding & no misdirection.— 
Russe v. MurRAY (A. G.), Lrp. (1915), 9 B. W. 


C.C. 81, C. A. 

Annotations :—Consd. Wardle v. Enthoven (1916) 
K. B. 309. Refd. Borley v. Ockenden, [1925] 
325; Guest v. Gaston (1926), 95 L. J. K. B. 759. 
2418. Joiner using planing machine.]|— 

A joiner, engaged in fitting spokes in gun wheels, 

endeavoured to facilitate his work by obtaining a 

suitable block of wood on which to rest the wheel. 


Newson v. 


Ad ’ 





86 L. J. 
2K. B. 
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Having found a block he inserted it into a planing- 
machine at the time unattended, in order to shape 
it for the purpose for which he wanted it, & in 
working the machine his hand was seriously 
injured. The county ct. judge found that, at the 
employer’s works machine men were speciall 
employed, & were the only men allowed to wor 
the machines, & that joiners & others did not in 
fact do so, & therefore the accident was not 
caused by a peril incidental to the man’s employ- 
ment, & did not therefore arise out of the employ- 
ment :—Held: there was evidence to support 
the finding & no misdirection—ANDERSON v. 
ARMSTRONG, WuITwortH & Co., Lrp. (1916), 
10 B. W. C. C. 67, C. A. 

2419. ———- Workman employed at hand press— 
Assisting at power press.|—A girl was employed 
to make metal squares by means of a hand press. 
She was working on the top floor of a factory &, 
having finished the work she was then engaged 
upon, went down to the second floor to see the 
foreman about more work. On the second floor 
other girls were at somewhat similar work, only 
using more dangerous machines driven by power. 
The foreman was not at his usual place at the time 
& the girl went over & helped another girl who was 
doing piece work on one of the power presses. She 
had never used one of these machines before, & 
somehow injured herhand. ‘lhe foreman admitted 
that he had known such help given before & if 
the girl had finished her own work said he raised 
no objection. On the other hand, one of the girls 
called said that whenever anything of the kind 
was done they took good care the foreman was not 
about. The county ct. judge, without finding 
whether the girl had taken on an added risk 
not within her employment, dealt with the case 
chicfly on the basis as to whether or not the work 
done was in the interests of the employer, & then 
found that the girl was injured when doing work 
which she was not employed to do & which it was 
no part of her duty to perform :—Ield: apart 
from the reasons given by the learned county 
ct. judge there was ample & self-apparent cvidence 
to support the award. 

I think we ought to support the award .. . if 
there are facts which are sclf-appareni, although 
county ct. judge has not based his decision upon 
them (Lorn CozENs-I[ARDY, M.1t.).—BRINCK- 
MAN v. HARRIS (1916), 9 B. W. C. C, 200, C. A. 

2420. Girl employed on twine spinning 
machine—Injury while recovering comb.|—A girl, 
whose duty it was to put bobbins on a twine 
spinning machine, took her hair down just before 
the dinner hour & began to comb out the fluff & 
dust. It was customary for girls to do this & 
was well known to the employers. While she 
was thus engaged she uccidentally dropped her 
comb between two of the machines near the 
driving belt which was running at the time. In 
stooping to try & recover the comb she caught 
her hair in the machinery & was very severely 
injured. On a claim for compensation being 
heard, the county ct. judge found that when she 
‘‘ put her head into the machine ”’ to get the comb 
she was not doing anything which arose out of her 
employment, & awarded for resps.:—Held: the 
question was really one of fact, & there was 
evidence to support the finding & no misdirection. 
—HEATHCOTE v. GRIMSBY CORDAGE Co., LTD. 
(1920), 138 B. W. C.C. 1, C. A. 
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ordinary porlormance of his duties 
ie was not required to enter the saw 
bDIL:—Held: the accident did not 
arise out of & in the course of his em- 


J—VOL. XXXIV. 


ployment.—EsPIE v. BRITISH BASKET 
ar Ee: (1920), 13 B. W. C. C. 


0 Co. {iss 


ing home along line after warning of 
492. | danger.}—TODD v. CALEDONIAN Ry. 
9), 1 F. (Ct. of Sess.) 1047: 36 
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ae a to compensation: Sub-sect. 2, D. 
di. 
2421. Girl employed on screw turner— 





Injured while recovering screw from beneath 
machine—Not using means provided.|—A girl 
was employed as a screw-turner at a lathe which 
was worked by means of a shaft beneath it. There 
was & sufficient guard protecting the shaft down to 
12 inches from the ground, & rakes were provided 
for the recovery of any screws which rolled beneath 
the machinery. On the occasion in question a 
screw rolled under the machinery, & the girl placed 
her head between the foot of the guard & the floor 
in order to reach the screw more easily. The 
machine was in operation at the time & her hair 
was caught in the shaft, with the result that she 
was scalped & totally incapacitated. In pro- 
ceedings commenced by her in the county ct. the 
judge, in the course of his judgment, said: ‘‘ The 
question in law that I must ask myself is ‘ was it 
part of appct.’s employment to hazard, to suffer, 
or to do that which caused her aay 2’ The 
answer must be in the negative. I hold that the 
accident did not arise out of the employment. 
Award for resps.”” Appct. appealed :—Held: 
it being obvious that the guard was there for the 
express purpose of protecting workmen from risk, 
& as rakes were provided for the purpose of recover- 
ing screws from beneath the machinery, the girl 
had, in acting as she did, gone clearly beyond the 
scope of her employment ; the eviden: e was such 
as to cntitle the county ct. judge to find as he did 
& the appeal must be dismissed.—FA1RI1URST v. 
HOLLINWOOD Screw & Rivet Co., Lrp. (1923), 
129 L. T. 688; 16 B. W. C. C. 168, C. A. 
2422. Railway—Stoker attempting to board 
engine in motion.|—A stoker on a locomotive 
engine was paid by mistake the wages of another 
man X. He left his engine & went over to an 
engine which X. was working in order to give him 
these wages. This cngine was travelling at about 
five miles an hour. The workman attempted to 
board the engine by grasping the rails at the side 
of the doorway, missed the step & sustained 
personal injuries by the whecls of the engine 
passing over his foot :—Held: the attempt to 
oard the engine whilst in motion was obviously 
dangerous & wholly unnccessary, & the accident. 
did not arise out of & in the course of the employ- 
ment.—WILLIAMS v. WIGAN VoAL & Iron Co., 
Lrp. (1909), 3 B. W. C. C. 65, C. A. 
anne on :—Refd. Clark v. Southwark Corpn. (1925), 133 


24238. ——- Workman crossing line—Footbriage 
provided.|—-A deceased workman was employed 
by w builder. It was part of his duties to go to P. 
daily to supervise erection of houses there by his 
employer, who supplied him with a seasun ticket 
for the purpose. There were notices at P. station 
that passengers must cross the line by the foot- 
bridge only, but it was proved that large numbers 
of people crossed over the metals at a point where 
there was boarding for crossing luggage, & that the 
railway co. did not object. On tho day of the 
accident, the train by which deceased had come 
was standing in the station & blocking the ordinary 
crossing point over the metals. Deceased went 
to the end of the platform & crossed in front of 
the standing engine, which concealed from him 
what was coming on the other side. He was 
knocked down by an incoming express & killed :-— 
Held: the workman had exposed himself to an 
added risk which was not incidental to the em loy- 
ment; the accident did not arise out of his 
employment.—PRITCHARD v. TORKINGTON (1914), 


MASTER AND SERVANT. 


111 L. T. 917; 58 Sol. Jo. 7389; 7B. W. C. C. 
719, C. A. 
Annotation :—Refd. Jibb v. Chadwick, [1915] 2 K. B. 94. 

2424. ——- ——.]—A carter, smaproyes by a 
firm of contractors, who were engaged upon build- 
ing operations at several railway stations, was told 
to go from one station to another to fetch some 
mortar from the mortar mill there. He was told 
at the mortar mill that he could not take the 
mortar without a permit from the foreman. His 
duty was to remain with his horse & cart, but, 
instead, he backed them against the railway 
embankment, left them, & went on the line to sec 
if he could find the foreman. He was then killed 
by a passing train :—Held: the accident did not 
arise out of the employment.—Morris v. Row- 
BOTHAM (1915), 8 B. W. O. C. 157, O. A. 

2425. ——_- ——— Crossing under stationary 
trucks.|—The widow of & workman employed on 
a railway claimed compensation for the death of 
her husband. On the day of his death deceased, 
with other workmen, was under orders to travel 
by train to a place further down the line to work 
there. The men arrived at a station where they 
had to change, & having some time to wait for 
the next train, they started to cross the lines to a 
mess room on the opposite side of the station 
where they could get hot water for their breakfast, 
which they had brought with them. On his way 
to the mess room deceased attempted to pass 
under the trucks of a standing goods train. The 
train moved & he was killed. The mess room 
could have been reached without crossing the 
lines, but this way took longer, & the men for 
their own convenience habitually used the way 
across the lines. The county ct. judge found that 
the accident did not arise out of or in the course 
of the employment :—Held: deceased, in attempt- 
ing to pass under the trucks, was exposing himself 
to an added peril & was not acting within the 
sphere of his employment.—LANCASHIRE & YORK- 
SHIRE Ry. Co. v. HIGHLEY, [1917] A. C. 3523; 86 
L. J. K. B. 715; 116 L. T. 767; 33 T. L. R. 286 ; 
61 Sol. Jo. 397; 10 B. W. C. C. 241; revsg. S. C. 
sub nom. HWIGHLEY v. LANCASHIRE & YORKSHIRE 
Ry. Co. (1916), 85 L. J. K. B. 1518, C. A. 


Annotations sani. Senior v. Brodsworth Main Colliery 
Co. (1917), 86 L. J. K B. 1387; Armitstead ». Humber 
QG ock & Engineering See 88 L. J. K. KB. 

140. nsd. Stevens v. L. & S. ‘ an re 87 L. J. 

K. B. 756; Wilsone. L. & N. W. Ry. (1918), 87 L. J. K. B. 

843; Woodilee Coal & Coke Co. v. Robertson (1919), 

12 B. W. 3. Apld. Bourton v. Beauchamp, [1920] 

A. C. 1001: Matthews v. McClure (1920), 90 L. J. K. B. 

510. Distd. Rossiter v. Waterford Port Comrs. (1920), 

13 B. W. C. C. 550. 

(1821), 14 B. W. C. C. 26! 


d. Brown v. Baton Colliery Co. 
; Smidmore v. London & Thames 

aven Oil Wharves (1921), 14 B. W. C. C. 114. msd. 
Davies v. Gwauncaegurwen Colliery, [1924) 2 K. B. 651; 


Leivers v. Barber, Walker ee 93 L K. B. 933; 
Borley v. Ockendon, [1925] 2 K. B. 325. d. Byrne v. 
t 8.8. Co. (1918), 88 L. J. K. B. 1255; Gibbins 


rr naga ete ® 
v. British Dyes (1918), 88 L. J. K. B. 716; Bell ». Arm- 
strong, Whitworth (1919), 88 L. J. K. B. 8443; Horner 
v. Wandsworth, Wimbledon & Epsom Gas Co. (1919), 
88 L. J. K. B. 355; Bird v. Price (1920), 13 B. W. C. C- 
143; Braine ov. Port of London Authority (1929), 13 
B. W. GC. C. 342: Bratton v. Jonas & Colver (19 ), 13 
B. W. ©. OC. 805; Cook v. L. & S. W. Ry. (1931), 14 
B. W. C. C. 100; Moore v. Donnelly, Fife Coal Co. r.- 
Sanit Same Co. %. wh het {1921} 1 A. C. 329; Re . 
Pacific Steam Navigation Co. (1922), 15 B. W. GC. C. 39; 
Edwards v. Ocean Coal Co. (1924), 131 L. T. 7; Fife Coa! 
Co, ». Braid (or Lawrence, or W: ison, or Murray) (1924), 
98 L. J. P. C. 225; St. Helens Colliery Co. v. Hewitson. 
praee C. 59; Clark v. Southwark Corpn. (1925), 133 


2426. Entering train in motion.]— A fore- 
man joiner was in the employment of applts., 
who were builders carrying on business at Rother- 
ham, a short distance from Sheffield, where they 
had contracts for work. The foreman lived at 
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Rotherham, & applts. provided him with a rail- 
way season ticket between the two places. It 
was his duty to return each evening at a specified 
time in order to report upon his work. One 
evening he arrived at Sheffield Station just as 
the train, by which it was necessary for him to 
travel in order to keep his appointment at Rother- 
ham, had started. e endeavoured to get into 
it whilst in motion, fell between the train & the 
platform, & was killed. Upon a claim by his 
dependants for compensation under Workmen’s 
Jompensation Act, 1906 (c. 58) :—Held: the risk 
attaching to the attempt to enter a train in 
motion was not a risk reasonably incidental to 
deceased’s employment; he had exposed himsclf 
to an added risk by doing an unauthorised & 
illegal act, & the accident did not, therefore, arise 
out of the employment within Workmen’s Com- 

pensation Act, 1906 (c. 58), s. 1 (1).—-JIBB v. 

YADWICK, [1915]2 K.B.94; 84L. J. K. B. 1241 ; 

112 L. T. 878; 31 T. L. R. 185; 8 B. W. C. C. 

152, C. A. 

Annotations :-—Consd. Byrne ». Larrinaga S.S. Co. (1918), 
i a oa B. 1255. Distd. Upton v. G. C. Ry., [1924] 
2427. ——— Driver using rail to trim shovel.]— 

Tn order to trim the shovel which was used for 

stoking a railway engine, & which had become 

ragged at the edge, the driver & the fireman 

alighted from the engine as it was standing on a 

siding waiting to be called on for shunting duty. 

The fireman held the shovel to one of the rails of 

a siding adjoining the siding on which the engine 

was standing as if the rail had been an anvil, 

while the driver used a hammer & chisel to trim 
the shovel. While they were thus engaged 
another engine came along without them seeing or 
hearing it, which knocked them both down 
inflicting injuries upon the driver from which he 
shortly afterwards died. It was not disputed 
that the position in which the driver so placed 
himself was extremely dangerous, the rail which 
was so used as an anvil being one over which 
engines & vehicles frequently passed. It was no 
part of the duty of the driver & fireman to trim 
the shovel. They did it voluntarily. If a shovel 
was in want of repair, the proper course for the 
engine drivers & firemen was to return it to the 
store & either obtain a new one or have the old 
one made serviceable. But when all that was 
required was trimming, it had for a considerable 
time been the usual if not the invariable practice 
for the drivers & firemen to do the trimming them- 
selves. ‘he dependant of the driver having made 

i. claim for compensation against his employers, 

it was followed in due course by a request for arbn. 

under Workmen’s Compensation Act, 1906 (c. 58) : 

—Held; deceased incurred, not a risk incidental 

to his employment, but a new & added peril by 

using the running rail as an anvil, it not being a 

peril which his contract of service either involved 

or at all obliged him to encounter. Award for 
résps.— STEVENS v. LONDON & SouUTH WESTERN 

Ry. Co. (1918), 87 L. J. K. B. 756 ; 118 L. T. 792 ; 

11 B. W. C.C. 7, CG. A. 

2428, Surgeon—Voluntary submission to experi- 
ment.|—An infirmary received a present of X-ray 
ipparatus. Nobody knew the time for nccessary 
exposure for treatment of ringworm, but a house- 
Surgeon volunteered to have an experimental 
exposure on hisownarm. The result of this was 
a serious burn :—Held: the accident did not arise 
me of the employment.—Curtis v. TaLBoTt & 

IDDERMINSTER INFIRMARY COMMITTEE (1911), 5 
B. W. C. C. 41, CO. A. 


2429. Farm labourer returning te farm for pay— 


29] 


Injury while mounting empty cart.J—Appct. was 
employed on different farms belonging to resp. 
Having finished his work at one farm, appct. was 
proceeding to another, about two miles distant by 
road, for the alta of receiving his day’s pay 
& to inquire about the work for the next day. 
Finding an empty cart belonging to resp. returning 
to the same farm, appct. attempted to get into it, 
& while so doing an accident occurred to him. 
Hesp.’s workmen not unfrequently returned in 
such an empty cart, & this fact was known to 
him :—Held: it was no part of appct.’s contract 
of service that he should travel to his employer’s 
farm by a cart, whereby he added unnecessarily 
to the risk of his employer; & therefore he was 
not entitled to compensation under Workmen's 
Compensation Act, 1906 (c. 58).—PARKER »v. 
es (1911), 105 L. T. 4938; 5 B. W. C. C. 465, 
C 


2430. Workman returning to work-- Loitering 
in dangerous area.|— Repair work was being done 
to a ship in dock, &, in consequence, part of the 
quay was roped off as dangerous, notices being 
put up to that effect. Men going to the ship 
to work often went under the ropes & across the 
dangerous area, as it was the quickest way. 
Deceased was employed on the ship as a boiler 
scaler, but had nothing to do with the repair work. 
After his dinner hour, having signed on at the 
tally house, he returned by way of this dangerous 
area. He stood for some minutes within the areca 
watching the repair work, & was killed by a rope, 
attached to the ship, snapping & hitting him :— 
Held: the accident did not arise out of the employ- 
ment.—MURRAY v. ALLAN BROTUERS & Cv. 
(U. K.), Lrp. (1913), 6 B. W. C. C. 215, C. A. 

2431. Assistant porter at hospital—Dusting lift.] 
-—An assistant porter at a hospital, whilst ascend- 
ing in a Jift to do cleaning work on the top floor, 
went up some steps which he had placed in the 
lift, & sat on the top step for the purpose of dusting 
the top of the lift. Ile was crushed between the 
top step, which projected above the top of the lift, 
& a beam at the top of the lift shaft. IIe had 
never been told to dust the lift. He had helped 
to grease it before, but only in the presence & 
under the orders of the head porter, when the lift 
was at rest :—JZeld: the accident did not arise 
out of & in the course of the employment.— 
WHITEMAN v. CLIFDEN (VISCOUNT) (1913), 6 
Bb. W. C. C. 49, C. A. 

2432. Man employed to walk beside traction 
engine—Injured while attending to lamps.|—A. 
man was employed to walk beside a traction en zine 
to help if necessary, persons in veliicles on the road 
wishing to pass the engine. He had nothing to 
do with the engine itsclf. If the lamps wanted 
attending to, it was his duty to call the attention 
of the engine driver to them. One night one of 
the lamps burnt dimly & the man, by walking 
sideways when the traction engine was moving, 
attempted to put it right. He slipped & was 
fatally injured. The county ct. judge found that 
it was no part of his duty to touch the lamps & 
awarded for the employers, on the ground that 
the accident did not arise out of the employment : 
—Held: there was evidence to support the finding 
& no misdirection.— PAYNE v. CURTIS & SON (1915), 
9B. W. C. C. 29, C. A. 

2433. Porter sent to deliver parcels—No person 
at place of delivery—Accident while asleep.]— 
A porter, a man twenty-six years of age & in good 
health, was sent with a parcel weighing 17 Ibs. a 
distance of some three miles on a very hot day. 
When he arrived at the house to which he was sent 
he knocked at the door; but no one was in, & he 
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sat down on a coping at the top of some steps 
leading to the door. About half an hour later, 
he fell off the coping into the area below, & received 
injuries from which he died a few days later :— 
Held: the accident did not arise ‘‘ out of’ the 
reamecer within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1 (1).—KETTILE v. McKay & 
RYLAND (1916), 85 lL. J. K. B. 1490; 115 L. T. 
397; 9B. W.C. C, 544, C. A. 

2434. Workman travelling by goods lift.|— 
A workman employed in packing parcels, & in the 
course of his work required to go frorn the second 
floor of the establishment to the ground floor, 
made use of a lift only intended for carrying parcels 
from one floor to another, & quite unsuitable for 
use by a man, in order to descend to the ground 
floor & return to the second floor. In so doing his 
head was crushed, & he met his death :—Held: 
the use of the lift was an added risk & not within 
the scope of the workman’s employment, & his 
dependant could not recover compensation, as the 
accident did not arise out of the employment.—- 
PALMER v. HARRODS, Lrp. (1916), 85 L. J. K. B. 
1650; 114 L. T. 869; 32 T. L. R. 382 5 9 B. W. C.C. 
201, C. A. 
<tanctation :—Refd. Warden v. Enthoven (1916), 116 I. T. 


2435. Workman killed by poisonous fumes—-Coke 
fire lit for own convenience.|—A coppe, smith was 
engaged in doing work upon a warship in dry 
dock. The men worked in shifts of twenty-four 
hours, with intervals for meals, one of which was 
between 3.30 a.m. & 4 am. The workman & a 
companion were found dead at 8 a.m. in a confined 
space on the vessel, death having been caused by 
asphyxiation from carbon fumes given off by a 
coke fire the men had lit in a bucket for their own 
comfort, the weather being very cold at the time : 
~—Held: the death being caused by a peril 
imported by the workman for his own con- 
venience, & unnecessary for his employment, did 
not result from injury by any accident arising out 
of the employment.—ARMITSTEAD v. HUMBER 
GRAVING Dock & ENGINEERING Co., Lrp. (1918), 
88 L. J. K. B. 140; 120 1. 'T. 161; 63 Sol. Jo. 
114; 11 B. W. C. C. 269, C. A. 

2436. Attempt to board tramcar in motion.]-— 
A chief steward of a steamship went ashore to 
make some purchases for the use of the steamship, 
& on his way back at night attempted to board a 
tramcar in motion, but slipped & fell & was severely 
injured. In his evidence he stated that he believed 
it was the last car that evening, & that he con- 
sidered it to be his duty to get on to it if possible, 
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so as to get to the steamship that night :—Held: 
he had taken upon himself an added risk or peril 
which was not incidental to his employment, & 
consequently the accident did not arise out of & 
in the course of the hehe within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1).—BYRNE 
v. LARRINAGA S.S. Co., Lrp. (1918), 88 L. J. K. B. 
1255 ; 120 L. T. 163; 63 Sol. Jo. 114; 11 B. W. C.C. 
260, C. A. 

2437. ——-.]—Applt.’s husband was employed 
by resps. to supervise the weighing of cotton at 
their various warchouses in Liverpool. He was 
allowed by his employers to use the tramcars to 
get from their head office to a warehouse, from 
warchouse to warehouse & back to the head office. 
One day, having concluded his work at a ware- 
house, he was returning to the head office. In 
attempting to get on a tramcar which had just 
started to move from a stopping place he fell & 
was killed. The regulations of the tramway 
authority forbade passengers attempting to get 
on or alight from tramcars in motion. The 
county ct. judge held that the accident did not 
arise out of deceased’s employment because the 
act of deceased in attempting to board the tramcar 
when in motion was an act which he did at his 
own risk, & his employers were not liable :—Held : 
the judge had misdirected himself. It being 
within the scope of the workman’s employment to 
use the tramcar to get from the office to a ware- 
house & from warehouse to warehouse & back to 
the office, the mere fact of his trying to get on a 
tramcar which had just started to move from a 
stopping place, was not suflicient to support a 
finding that the accident did not arise out of & 
in the course of his employment. The case must 
go back to the judge to find whether on the facts 
the act of the workman was an act of negligence 
in doing something which was within the scope 
of his employment, or an act which in its nature 
was such as to take the case outside Workmen’s 
Compensation Acts altogether.—GUEST v. GASTON 
& Co., [1927] 1 K. B.1; 95 L. J. K. B. 7593 135 
L. T. 400; 42 T. L. R. 547; 70 Sol. Jo. 667; 19 
B. W. C. C. 237, C. A. 

2438. Workman using unlighted path-—Lavatory 
provided by employers.|—A workman employed 
at. works close to the river Thames being desirous 
while at work at night, of relieving himself, did 
so in a pail, & went to throw the contents of 
the pail into the river. The way to the river was 
dark, &, in doing this, he fell over the quaysidc 
é& struck his shoulder against a barge lying at the 
quay, & was incapacitated. There were lavatorics 
provided by the employers some 250 yards from 
where the man was working, & the way to the 
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24361. Allempl to board tramcar in 
motion.}—-A message-clerk who was 
nent a moasage by his employers, & had 
boon provided with money to pay his 
tramway fare, was injured whilo 
uttompting to board, a short distance 


from its stopping-place, a car which 
was Moy. ut the rate of five miles 
an hour. e acted without invita- 


tion & contrary to a notice on the car, 
of which he was aware :—Zfeld: the 
accident did not arise out of & in the 
course of the omployment.—WEMYss 
CoAL Co., LTD. ». Symon, [1912] S. C 


1230; 49 So. L. HR. 921: [1912] 2 
SL. T. 1273 6B. W. GG. 298.— 
SCOT. 


h. Workman taking circuitous route 
on ship—Horie unlightcd & dangerous. } 
—PasH v. VICTORIAN STEVEDORING 
& GENERAL CONTRACTING Co. Pty., 
LTD., {1920] Vv. L. R. 35.—AUS. 

k. ——.}—-A mate employed on a 
drodger elected to cross the vessel by 


an obviously dangerous, but not pro- 
hibited, route, although an alternative 
& comparatively safe way was avail- 
able. 6 was caught between the plat- 
form & the mast, & sustained injuries 
which resulted in his death :—Held: 
the accident arose out of the employ- 
mnent.— ROSSITER v. PORT OF WATER- 
nia aa (1920), 13 B. W. Cc. C 


l. ——— Increased rather than added 
risk.}—READFORD v. NEW ZEALAND 
ae Co., [1921] N. Z L. Rt. 40. 


m. Manual labourer — Assisting 
fcllow workman outside his ordinary 
work & without authority. -—FERGUSON 
©. BrRioK & Suppiies, LTp. (1914), 27 
W. L. KR. 70; 5 W. W. R. 12273 16 
D. L. R. 67 ° 7 Alta. L. R. 337.—CAN. 

n. Deliberate adoption of dangerous 
method of work.}—A workman who, 
with full knowledge of the risk he is 


taking, deliberately adopts a dangerous 
method of doing his work, where there 
is open to him another mothod of dolng 
it which is free from risk, cannot im- 
pose liability upon his employer for 

ersonal injuries resulting entirely from 

is adoption of the unsafe course.— 
POWRLL v. THOMAS, JAMIKION & 
MACKENZIR, Lip. (Alta.), [1918] 3 
W. W. R. 901.—CAN. 

0. -—— Application of principle.) 
—The application of the principle that 
a worker who, in ng out em- 
pomane selects a course of action 

raught with obvious & unnecessary 
danger, goes outside of the course of 
his employment depends not on any 
previously definable state of facts, but 
on tho circumstances of the particular 
Sei under cpnatcration-—TAKLE, ttt 
0. BRYANT HIEL BROTHERS, [191 
V. L. R. 656.—AUS. 
Workman veined coal for van 
hen forbidden 


after working hourse— 
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lavatories was lighted. It was proved that there 
was a practice among the workmen of relieving 
themselves in this manner, but it was not estab- 
lished that the practice was known to the 
employers :—Held: the accident was due to an 
added risk incurred by the workman & did not 
arise out of his employment, &, therefore, he was 
not entitled to compensation under Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1).—_ HORNER 
v. WANDSWORTH, WIMBLEDON & Epsom Gas Co. 
(1919), 88 L. J. K. B. 355; 120 L. T. 4635 12 
B. W. C. C. 21, C. A. 

2439. Carter interfering with crane.]— The 
workman while employed as a carter by resps., 
who carried on the business of- builders, was using 
a horse & cart in the builder’s yard. There was 
in the yard a large hand crane which was not 
intended to be used, as at the time it was not 
sufficiently connected at the base, & a tub of bricks 
was attached to the arm to prevent it swaying. 
he workman, having had trouble with his horse 
when he had to take it near the crane, to prevent 
further inconvenience attempted to shift the tub 
on the crane, but in doing so the crane not being 
steady owing to its base, tilted over, & he was 
struck on the head, receiving serious injuries, 
causing total incapacity. The county court 
judge held that the act of interfering with the 
crane was outside the scope of the employment, & 
therefore not within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1, & consequently could not 
come under Workmen’s Compensation Act, 1923 
(c. 42), 8. 7:—Held: whether the act was within 
Workmen’s Compensation Act, 1906 (c. 58), s. 1, 
was in the circumstances a question of fact, & 
there was evidence to support the finding, & no 
misdirection, & therefore Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 7, did not apply.— 
TIAWKINS v. KENDRICK (W.) & Son (1926), 19 
B.W. C. C, 825, C. A. 


(c) Acling in EHmergency. 

2440. General rule.|—An accident happening to 
a workman who, while in his master’s employment 
& on his master’s work, does upon an emergency an 
act in the interests of his master outside the scope 
of what he was employed to do, & suffers injury 
while doing the act, is within Workmen’s Com- 
pensation Act, 1897 (c. 37). 

A fireman employed in a coal-mine was in 
the course of his duty carrying a report of the 
state of the mine from the pit’s mouth to the office ; 
the horse drawing the tramway truck in which he 
was riding ran away, & in endeavouring to stop it 
he fell & was killed :—Held: the accident arose 
out of or in the course of the workman’s employ- 
ment within Workmen’s Compensation Act, 1897 
(c. 37), 8. 1 (1).—-REES v. THOMAS, [1899] 1 Q. B. 
1015 ; 68 L. J.Q. B. 539; 80 L. T.578; 47 W. R. 
oC ; ye T. LR. 301; 43 Sol. Jo. 397; 1 W.C.C. 


Annotations :—Retd. Mitchinson v. Day, [1913] 1 K. B. 
603; Jones v. Tarr, {1926] 1 K. B. 25. 


2441. Stopping employer’s horse.]|—REEs v. 
THomas, No. 2440, ante. 
2442. Altering points to avoid collision.) — 


a 
of using boat provided.}—GUILFOYLE 


by foreman.J—Layors v. MR. (1921), 
20 Exch. C.'R. 473; 69 D. L. It. 147. |», FRNNESSY (1912), 
6B. W. C. C. 453. 


Meee, Dehile Practfon engine. a 

Lh. 7, 180 ORRAY (1911), 45 
Yr. —— Lo Z —R ; 

9l1)8.c Oth eer v. CUMMING, 


t. Workman swimming river instead 


Unnecessarily & 


b. Electrician 


aap 


. Canal overseer on railway linc— 
raenas without authorit 


M‘LAREN v. CALEDONIAN 
{1911] S. C. 1075.—SCOT. 

cleaning apparatus 
—Without ing 
BROWN tv. BaTON COLLIERY Co., [1921] 
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Appct., a boy, was employed to grease the wheels 
of railway trucks. Ilaving greased all that were 
ready & while waiting for more to como up, he 
went & sat on a point lever in front of a fire which 
was a short distance away. Seeing an engine 
coming up, & thinking that the points were in a 
wrong position, the boy pulled the lever, but the 
engine forced the points open, with the result 
that he was thrown against the engine by the 
lever & injured :—Held: the county ct. judge was 
right in finding that the accident arosc ‘‘ out 
of & in the course of the employment,”’ & the boy 
had not been guilty of serious & wilful mis- 
conduct.—HARRISON v. WHITAKER BROTHERS, 
LTp. (1899), 64 J. P. 54; 16 T. L. R. 108; 2 
W.C. C. 12, C. A. 

2443. Endeavouring to drive lion back into cage.] 
—-HAPELMAN v. POOLE, No. 2595, post. 

2444. Enemy bombardment—Risk run common 
to every one.]—CoopEerR v. NoRTH-EASTERN Ity. 
Co., No. 2581, post. 

2445. Seaman employed on liner—Protection of 
passengers from insult.])—Appct. was employed 
as third baker on board the Ormonde. While the 
steamer was at Port Said, during an interval 
in his work of baking, appct. went on deck for 
fresh air, as he was permitted to do. As he was 
pee ne up the companion way he heard an 

igyptian using very foul language to two Mnglish 
lady passengers who had accidentally brushed 
against the Egyptian in passing him. The baker 
told the Egyptian to stop, & threatened to have 
him turned off the steamer if he did not stop. 
The Kgyptian thereupon drew out a knife & 
attacked him, & appct. in self-defence used his 
fists & struck the Egyptian a severe blow in the 
face. The Egyptian was subsequently turned off 
the steamer by the master-at-arms. Appct., in 
striking the Egyptian, cut his knuckles against 
the EKgyptian’s teeth. In consequence of this, 
blood poisoning sect in which resulted in total 
incapacity. On a claim for compensation the 
judge at the City of London Ct. found that appct.’s 
incapacity was caused by an accident arising out of 
& in the course of his employment & made an 
award in his favour :—Held: in protecting a lady 
passenger committed to his employers’ care, from 
insult, although not doing something which was 
part of his specific duties, appct. was discharging 
in this emergency an implied duty upon him as a 
member of thecrew. There was therefore evidence 
to support the award & no misdirection.---CULPECK 
v. ORIENT STEAM NAVIGATION Co., LTD. (1922), 
15 B. W. C. C, 187, C. A. 

2446. Act done in aid of workman not fellow 
employee.|—J., together with G. & S., was 
employed upon brickwork in a pit belonging to 
resp., who supplied all the tools. J. was in charge 
of the job, & being in necd of a bricking hammer, 
sent G. & S. to a neighbouring pit, belonging to 
Il., to fetch a hammer belonging to J.’s brother. 
S. let G. down II.’s pit. G. found the hammer, 
but when S. was winding up the bucket, G. was 
overcome by nox‘ous gas fell out of it. S. 
immediately fetched J., who went down H.’s 
pit to rescue G., but he, too, was overcome by the 


Sere RD 


S. C. 323.—SCOT. 


47 1. L. T. 195 | pant xiv. SECT. §, SUB-SECT. 2.— 
» (6). 


c. Adjusting machinery of fellow 
workman—Though not in charge of 
machinery. }—M‘QUIBBAN v. MENZIFS 
(1900), 2 F. (Ct. of Sess.) 732; 37 Se. 
L. R. 526; 78. L. T. 432.—SCOT. 

d. Rescue of fellow workman in 


y-}— 


Ry. Co., 


off current. 
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gas, & both he & G. lost their lives. J.’s daughter 
claimed compensation, & the county ct. judge 
awarded her damages :-—H/eld: (1) in giving the 
order to G. & S., & in acting as he did, J. had him- 
self stepped outside the sphere of his employment ; 
he exposed himself to risk unconnected with his 
employment & to which he was not employed to 
expose himself; G. being at the moment a 
stranger to the common employer, it was not a 
case of emergency to a fellow workman so as to 
render the act of J. an act in the course of his 
employment; & appct. was not entitled to recover 
compensation, inasmuch as the accident did not 
arise out. of & in the course of J.’s employment 
within Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1), & was therefore one to which Workmen’s 
Compensation Act, 1923 (c. 42), s. 7, did not 
apply ; (2) Workmen’s Compensation Act, 1923 
(c. 42), s. 7, did not enlarge the scope of Work- 
men’s Compensation Act, 1906 (c. 58), 5s. 1— 
JONES v. TARR, [1926] 1 K. B. 25; 95 L. J. K. B. 
203; 133 L. T. 7833 41 T. L. R. 642; 69 Sol. 
Jo. 763; 18 B. W. GC. C. 386, ©. A. 


Annotation :-— As to (2) Refd. Hawkins v. Kendrick (1926), 
19 B. W. C. C. 325. 


(2d) Workman Acling for Own Purpose. 

2447. Railway—Employee standing on footboard 
of moving train—To talk to friend.|—'‘ihe Ct. of 
Appeal has jurisdiction under Workmen’s Com- 
pensation Act, 1897 (c. 37), to entertain an appeal 
upon questions of law only. A workman in the 
employment of a railway co. as a platclayer was 
occasionally engaged in the duty of collecting 
tickets, & on one occasion, after having completed 
the collection of tickets, got on to the footboard of 
a carriage to speak to a passenger. It was found 
as a fact that he got on to the footboard not for any 
object of his employers, but only for his own 
pleasure. In getting off the train after it had 
started he fell between the platform & the train, & 
was killed :—Held: the accident did not arise out 
of hisemployment within Workmen's Compensation 
Act, 1897 (c. 37), 8. 1 (1) 3 to render an employer 
liable to pay compensation the accident must arise 
not only ‘' out of,’”’ but also ‘‘ in the course of ’’ the 
employment, & consequently the railway co. were 
not liable.—SMm1TH v. LANCASHIRE & YORKSHIRE 
Ry. Co., [1899] 1 Q. B. 141; 68 L. J. Q. B. 51; 79 
LL. 'T. 683; 47 W. R. 146; J5 J. 1. R. 645 43 
Sol. Jo. 75; 1W.0.C. 1, C. A. 

Annotations :—Distd. McNicholas v. Dawson, [1899] 1 
Q. B. 778, Rofd. Pomfret ». 1. & Y. Ry., (1903) 2 K. B. 
718; Dothie c. MacAndrow (1908), 98 L. T. 495 ;. Robert- 
son v. Allan Gaver pool & London), The Corsican (Owners) 
erat 98 L. T. 821; Low & Jackson v. General Steam 

ishing Co., [1909] A. C. 523. 

, .|—A railway porter closed 
the handle of a carriage door just as the train was 
starting, & in some manner slipped & fell between 
the train & the platform & was seriously injured. 
No one on the platform actually witnessed the 
accident, but the stationmaster two days after- 
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wards obtained written statements from two 

assengers to whom the porter had been talking 
just. before the train started. At the arbn. they 
gave evidence in favour of the workman, incon- 
sistent with those statements, which were in fact 
put to them in cross-examination. 'The county 
ct. judge disbelieved the evidence of appct.’s 
witnesses, & found that appct. had not discharged 
the onus of proof which was upon him & that the 
accident happened by reason of the workman 
doing something entirely for his own pleasure, & 
therefore the accident did not arise out of his 
employment. On appeal it was argued that the 
facts contained in the statements had influenced 
the judge’s mind :—Held: apart from such state- 
ments, which though inadmissible as_ direct 
evidence were properly admitted to discredit 
the witnesses, there was evidence to support the 
county ct. judge’s finding & no misdirection.— 
PARSONS v. SOMERSET JOINT COMMITTEE OF 
SOUTH WESTERN & MIDLAND Hy. Cos. (1916), 9 
B. W. C. C. 532, C. A. 

2449. ——- Engine driver crossing line to speak 
with friend.]|—An engine driver in charge of his 
engine left it, &, for a purpose of his own & not in 
the execution of his duty or in the interest of his 
employers, crossed a siding. On returning to 
his engine he was killed by a waggon which was 
being shunted :—Held: the accident did not 
arisc out of & in the course of his employment 
ue Workmen’s Compensation Act, 1897 (c. 37), 
s. 1. 

I agree that in all these cases it is incumbent 
upon the claimant to make out that the accident 
in respect of which compensation is claimed arose 
out of & in the course of the injured man’s employ- 
ment, not upon the employers to prove the con- 
trary (LORD MACNAUGHTEN). 

It is not that he thereby violated a rule, but that 
the accident did not arise out of or take place in 
the course of the employment at all. It took 
place while for the moment he quitted his employ- 
ment (LORD LOREBURN, C.).—REED v. GREAT 
WESTERN Ry. Co., [1909] A. C. 31; 78 L. J. K. B. 
31; 99 lL. T. 781; 25 T. L. R. 363 53 Sol. Jo. 
sl; 2B. W.C. C. 109, H. I. 


Annotations :—Distd. Low (or Jackson) v. General Steam 
Fishing Co., [1909] A. C. 523; Corlett v. lL. & Y. Ry. 
(1918), 120 1. T., 236. Refd. Mackinnon v. Miller (1909), 
2B. W.C. G. 64; Williams v. Wigan Coal & Iron (o. 
(1909), 3B W.C. C. 65; Evans v. Astley (1911), 4 B. W. 
©. C. 319; Williams v. Llandudno Coaching & Carriage 
Co. (1915), 112 L. T. 848; L.& Y Ry. vw. Bighley: [1917] 
A. C. 352; Tinker ». Hulse (1918), 11 B. W. C. C. 285 
Bratton v. Jonas & Colver (1920), 13 B. W. C. C. 305. 


2450. Workman travelling on train pro- 
vided by employer—Leaving train in motion for 
own purpose.|—A collier who was riding in a rail- 
way train that was provided by his employers 
for the use of the colliers, under an arrangement 
with the railway co., attempted to leave it while 
it was in motion, in violation of the regulations of 
the railway co., at a distance of about one hundred 
yards from the eolliers’ platform, entirely for 4 
purpose of his own, that is to say, to shorten the 
way to his home. He suffered such injuries as to 








Setenita Core Suote CORTE 
& 10. v. BROWN (1905), j 
(Ct. of Seas.) 488.—8COT. ( - 

@. ———-.]—MULLKN v. STEWART & 
Co., Lrv., (1908) 8. CG. 991; 45 Se. 


L. R. 729; 168. L. T. 172; . W. 
C. C. 204.—SCOT. rene 


f. General rule.) —An accident oc- 
curring to a workman while doing 
something purely for his personal con- 
venience, & foreign to his duty, is not 


an accident arising out of & in the 
course of his employment.—ScCALzo 
v. COLUMBIA MacCCARONI FACTORY 
(1912), 17 B. C. R. 201.—CAN. 


- Own yurpose— What amounts 
to.§—In dete whether an acci- 
dent arose out of in the course of 
the employment within Workers’ Com- 
pensas on Act, 1916, s. 8, where a worker 
8 injured while doing something on 
his omployers’ premises for his own 
immediate panpose & benefit, mies # 
still under his contract of service, the 
ct. will consider whether or not he 


was in the circumstances making ®& 
reasonable use of the facilities afforded 
him for so doing.—CAMPBELL¥v. NORTH- 
roan ae Co., Ltp., [1921] V. L. R. 


2449 i. Railway—ngine driver cross- 


ing line to sneak with A OODLET 
o. ClsapONiAa tet Co. (1902), 4 F. 
(Ct. of Seas.) 986: 39 Sc. L. R. 759; 


10S. L. T. 203.—SCOT. 


h. —— Workman climbing on wagon 
when returning hile) ae MORRISON 2. 
CLYDE NAVIGATION TRU , (1909) 
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cause ‘‘ serious & permanent disablement ”’ within 
Workmen’s Compensation Act, 1906 (c. 58), s, 1 
(2) (c):—Held: the contract between the em- 
ployers & the workman was not to take him from 
any part of the colliery to any pore of the railway 
line where he might be minded to alight; & the 
accident to the workman at the place where & 
at the time when it happened was not an “ acci- 
dent arising out of & in the course of the employ- 
ment,” it being caused by an added pal for his 
own personal convenience & for nothing else.— 
PRICE v. TREDEGAR IRON & Coat Co., Lrp. (1914), 
111 L. T. 688; 30 T. L. R. 583; 58 Sol. Jo. 632 ; 
7B. W. C. C. 387, C. A. 

Ans -—Refd. Jibb 0. Chadwicke (1915), 84 L. J. K. B. 

2451. .]—A railway servant who, 
against the rules of the co., & for his own con- 
venience, jumps out of a train in motion is 
deliberately taking an added peril which is not 
within the scope of his employment; & conse- 
quently his dependants, in the event of his being 
fatally injured, are not entitled to compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1)—WILSON v. LONDON & NORTH-WESTERN 
Ry. Co. (1918), 87 L. J. K. B. 843; 118 L. T. 
796; 11 3B. W.C. C. 19, C. A. 

Anonaton Oi. Clark v. Southwark Corpn. (1925), 133 

de o 600 

2452. Deviation in returning from lIatrine.] 
—Appct., a youth in the employment of resps. on 
their railway as a crane driver, had the necessity 
to visit the W.C. On returning therefrom he 
proceeded along the railway line on the 10 foot 
way & he stepped across it to the 4 foot way to 
ask a boy the time. A bale of cotton which was 
being rolled from a cart on the road with the object 
of being ultimately loaded on a railway waggon 
fell & struck appct. while he was standing between 
the rails. If he had continued on the 10 foot way 
the accident would not have happened to him :— 
Held: the terms of appct.’s employment required 
him to run a risk in passing from the crane to the 
W.C, & back over a perilous route ; the mere fact 
of his asking the boy the time was not such a 
departure from the sphere of his employment as 
to show that he was running a risk that was not 
part of his employment; & therefore the accident 
urose “‘ out of”? as well as ‘‘ in the course of ”’ his 
employment, entitling him to compensation from 
his employers.—CoRLETT v. LANCASHIRE & YORK- 
SHIRE Ry. Co. (1918), 120 L T. 236; 63 Sol. Jo. 
115; sub nom. CoRBETT v. LANCASHIRE & YORK- 
SHIRE Ry. Co., 11 B. W. C. C. 293, C. A. 

Annotation :—Refd. Bratton v. Jonas & Colver (1920), 13 

B. W. G. ©. 305. 

2453. Seaman—Going ashore for meal.]—Applt.’s 
husband was employed by resps. to watch trawlers 
is they lay in Granton Harbour. He was on duty 
for twenty-five hours, during which time he had to 
provide his own food; & in connection with his 
duties it was occasionally necessary for him to be 
on the quay. In the course of his watch he left 
the trawlers & went to an hotel which was a short 

istance away from the harbour, where he got half 
a glass of whisky & a glass of beer. He was absent 
a very short time, & on his return to the quay, 
while descending a fixed ladder attached to the 
quay to go on board one of the trawlers, he fell 
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into the water & was drowned :—Held: the 
accident arose ‘“‘ out of & in the course of”’ the 
employment of deceased within Workmen’s Com- 
pensation Act, 1906 (c. 58), for when the accident 
occurred he had returned to the quay which was 
the scene or sphere of his duty.—Low (or Jack- 

SON) v. GENERAL STEAM FISHING Co., Ltn., [1909] 

A.C, 623; 78L. J. P.C. 148; 101 L. T. 401; 25 

T. L. R. 787; 53 Sol. Jo. 763; 2B. W.C.C. 56. 

Annotations :—Apld. Webber v. Wansborough Paper Co., 

[1913] 3 K. B. 615. Reld. Hewitt v. Ship Duchess, [1910] 

1 K. B. 772; Moore v. Manchester Linors, [1910] A. C. 
498; Kitch v. 8.8. Johannesburg, Leach v. Oakley 
Street, [1911] 1 K. B. 523; Warren v. Hedley’s Colliery 
Co. (1913), 6 B, W. C.C. 136; Trim Joint District School 
Board of Management ». Kelly, [1914] A. C. 667; Braine 
v. Port of London Authority (1920), 13 B. W. C. 0. 342. 
2454. .}—An engineer on a ship which 

was lying in dry dock, after completing his 

morning’s work of getting stores on board, went 
home to his dinner, & on his return fell into the 
dry dock, where his dead body was found :—Held : 
there was no evidence that the accident arose out 
of & in the course of his employment within Work- 
men’s Compensation Act, 1906 (c. 58), & his 
dependants were not entitled to compensation.— 

GILBERT v. NIZAM (OWNERS), [1910] 2 K. B. 555 ; 

79L. J. K. B. 1172; 103 L. T. 168; 26 T. lL. RB 

604; 3B. W.C.C. 455, C. A. 

Annotations :—-Distd. Parker v. Black Rock (Ownors) (1914), 
110 lL. T. 620. Refd. Armstrong, Whitworth v. Redford, 
[1920] A. C. 757. 

2455. —— .]}—One of the duties of a ship’s 
steward was to victual the ship when in port, at a 
certain store some three hundred yards away 
from the quay. The store was within the dock 
gates. When he went to the store he was per- 
mitted to visit his home, which was one & a half 
miles in a different direction. One morning he 
left the ship with a list of stores required, went 
home & breakfasted, & in returning to the stores 
was killed by a dock engine soon after he had 
entered the dock gates & when he was about 
four hundred yards from the store. The accident 
happened between his home & the store & not 
between the store & the quay. lle had the list 
of required stores in his hand when knocked 
down :—/IIeld: the accident did not arise out of 
or in the course of his employment.---LEE v. St. 
GEORGE (OWNERS) (1914), 7B. W. C. C. 85, C. A. 

2456. Going ashore for provisions.]—A 
fireman on board a steamship went ashore, with 
leave, to buy provisions for himself. When he 
endeavoured to return to the ship the night was 
rough & dark, & he fell off the pier where the ship 
was supposed to be, though in fact she had been 
moved, & was drowned. In his contract of ser- 
vice, which was contained in a printed document 
issued by the Board of Trade, the Board of Trade 
scale of provisions was struck out & the words 
“Crew to provide their own provisions’’ were 
substituted :—Held: the deceased owed no dut 
to his employer to go ashore to buy provisions 
his death was not caused by accident arising out 
of his employment.—PARKER v. BLack Rock 
(Owners), [1915] A. C. 725; 831. J. K. B. 1878 ; 
113 L. T. 515; 31 I. L. R. 482; 59 Sol. Jo. 475 ; 
8 B. W. C. GC. 327; 13 Asp. M. L. ©. 187, H. L. 
Annotations :-—Consd. White v. suet Falah gy 9B. W.C.C 


663. Apld. Bell v. Armstrong, worth (1919), 88 L. J. 
K. B. err Consd. Armstrong, Whitworth v. "Redford, 
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Sect. 5.—Right to compensation: Sub-sect. 2, D. (a), 
(e), (f), (9) & (h), & F. (a).] 
11920) A. ©. 7573; St. Helons Colliery Co. ©. Hewitson 
(1924 A. ©. 59. ‘Refd. Whitficld ». Lambert (1915), 112 
. T, 803; L. & Y. Ry. ov. Highloy, [1917] A. C. 352; 
Davidson v. M‘Robb or Oimcer, [1918] A. C. 304; Newton 
wv. Guest, Keen & Nettlefolds (1925), 133 L. T. 26. 


2457. Going ashore to sleep.|—A ship’s 
fireman left his ship lying in the Thames at Dept- 
ford on Sunday, & went to his son’s house at Pop- 
lar, where he slept the night. Early next morning 
he made his way back towards his ship. On 
reaching the public quay, St. George’s Steps, 
Deptford, he hailed a waterman, but on descending 
the steps slipped, fell, & was injured :—Held: the 
accident did not arise out of & in the course of his 
employment.—KELLY v. FOAM QUEEN (OWNERS) 
(1910), 3B. W. C. C. 113, C. A. 


Annotation :—Folld. Kitchenham v. 8.8. Johannesburg, 
Leach v. Oakley Strect, (1911) 1 K. B. 523. 


2458. Finding ship moved—Accident while 
proceeding to new berth.]|—A seaman went ashore 
with leave for his own purposes. When he 
returned late at night he found that the ship had 
meanwhile been moved to another part of the 
dock ; he proceeded to make his way to the ship, 
along the dock-side, which had many railway lines 
upon it. Ile was injured by a train on the docks, 
about two hundred yards from his ship :—Held: 
the accident did not arise out of the employment.— 
BIGGART v. MINNESOTA (OWNERS) (1911), 56 B. W. 
©. C. 68, C. A. 

2459. Carter— Deviation for refreshment.]—A 
carter was sent with a horse & cart to deliver a load 
of sand. Instead of returning to his employers’ 
yard by the nearest & ordinary way, he, for his 
own purposes, went back by another road, which 
was only a little farther, & stopped at a public- 
house to drink. On resuming his journey back, 
the horse ran away & he was thrown out of the 
cart: & killed :—Held: the accident did not arise 
out of & in the course of the man’s employment.— 
KVERITT v. KMASTAFF & Co. (1913), 6 B. W. C. C. 
184, C. A. 

Annotation :—Refd. Dennis v. Taylor (1919), 89 L. J. K. B. 








158. 

2460. Collier—Leaving work to inquire time.|— 
A collier was employed to work in a special stall 
in amine. At regular intervals a haulier brought 
trucks to take the coal away. On the night in 
question the collier commenced work at 11 p.m., 
& would have had to leave the mine at 7 a.m. 
The haulier on one occasion seemed late in coming, 
& the collier walked some distance away to ascer- 
tain the time from two other colliers. The time 
was 4.20 a.m. On his return journey he was 
killed by a fall of the roof. The county ct. judge 
found the collier had not gone to sce the time in 
the interests of his employers, & that there was a 
temporary interruption of the employment. He 
thereupon held that the accident did not arise 
out of or in the course of the employment :—Held : 
there was evidence to support the finding, & no 
misdirection. 

I think if a man for his own purposes deliberately 
goes away from the place where he was employed, 
& meets with an accident on the way back before 
he reaches the point where he should be to do his 


MASTER AND SERVANT. 


duty, the judge is justified in finding, prima facie, 
that the accident did not arise in the course of his 
employment (CozENS-HARDY, M.R.).—WARREN 
». HEDLEY’s COLLIERY Co., Lrp. (1913), 6 B. W. 
C. C. 136, C. A. 

2461. Injury while hiding provisions on ledge 
under machine in motion.|—An apprentice, in 
charge of a printing machine, injured his hand 
while putting a tin of condensed milk on a ledge in 
the machine immediately below the running 
machinery. The practice of keeping things for 
tea in this place had existed for a long time, but 
was kept entirely a secret to prevent pilfering by 
other workmen :—Held: the accident did not 
arise out of the employment.—KEEN v. Sr. 
pone Press, Lrp. (1914), 7 B. W. C. C. 542, 

A, 

2462. Injury while working for outside firm.|— 
OATES v. TURNER (THOMAS) & Co., No. 2236, ante. 

2463. Injury while gossiping with fellow work- 
man.|—Appct., a lad of fifteen, was employed 
by resps. as a lathe learner at their works. ‘The 
foreman told him to ask H. for a screw cap required. 
for his lathe. H. was engaged at a lathe close by. 
H. had not one, but said he thought M. had. 
M., in fact, had a spare cap, but refused to give it 
to appct., who then returned to H., & the two had a 
chat. While the lad was standing talking to H., 
the latter put a nut in a vice & began chipping it. 
This act was no part of H.’s employment. A chip 
of metal from this nut hit appct.’s eye, & the 
eye had to be removed. ‘he county ct. Judge 
found that the accident happened to appct. while 
idling away his time talking with another work- 
man, & held that it did not arise out of or in the 
course of his employment :—/Ield: there was 
evidence to support the finding & no misdirection. 
—TINKER v. HULSE & Co., Limp. (1918), 11 B. W. 
C. C. 28, C. A. 


(e) Workman as mere Licencee. 


2464. Agreement that workman should have 
conveyance to convey luggage to house—Accident 
while in charge of horse & cart.|—Appct., who was 
a farm hand, was hired by resp., who was a farmer, 
to enter resp.’s employment on Nov. 13, 1913. 
It was a term of the employment that appct. could 
have a horse & cart to convey his box from the 
railway station to resp.’s farm. About 12.30 p.m. 
on the date fixed appct. arrived at the farm, 
having cycled over from his home, & his box 
was then at the railway station. Resp.’s wife, 
having given appct. his dinner, told her boy to 
show appct. which horse he had to take. The 
boy pointed out a horse. The appct. harnessed 
the horse to the cart & Eroccoded towards the 
railway station to procure his box. On the way 
the horse was frightened by a motor, & an accident 
happened whereby appct. was seriously injured :— 
Held: appct. in going with the horse & cart, 
for his box, was not fulfilling any contract by 
resp., to carry that box from the railway station 
to the farm; appct. was merely using resp.’s 
horse & cart with leave & licence as it was agreed. 
that he should be at liberty to do; he was going 
on his own business & not on resp.’s business, & 





2462 i. Injury while working for out- | —M‘ALLAN %. PERTHSHIRE C. C. reuance of any duty.-—RODGERS ¥. 
ne = JARLTON t. SINCLAIR, LTD., | WESTERN District (1906), 8 F. (Ct. NITED TURKRY Rep Co., LTD., [1926] 
[1914] 8. C. 871.—SCOT. of Boas.) 783} 43 Se. L. It. 592; 14 | 8. C. 906.—SCOT. 

m. Domestic servant drying hair | °: “4 +: 90 ° ; 
in front of rc. }—-CLIFFORD v. Joy : ler — PART XIV. SECT. 5, SUB-SECT. 2.— 
(1909), 43 1. L. T. 193; 2B. W. C. C. line geet eee coe ey D. (e). 


2.—IR. 


n. Roadman tending fire of at 
roller-—~Pricate Pibitecseh cA wit driver.| 


8. C. 732.—SCOT. 


HENDRY v. CALEDONIAN 


p. Boy aacending by crane—WNot in 


tries. }— 
a. Employee on premises of em- 

Ry., [1907] ployer during hours of emp / bus 

redurning from his own business. 


GONYEA v. CANADIAN NORTHERN HRY. 


Part XIV.—WoRKMEN’S CoMPENSATION ACTS. 


therefore the accident did not arise ‘out of” 
appct.’s employment having regard to the evi- 
dence.— WHITFIELD v. LAMBERT (1915), 84 L. J. 
eee 1878; 112 L. T. 803; 8 B. W. ©. C. 91, 
C. A. 


(J) Workman “ Larking.” 

2465. Boy throwing missile at another boy— 
Injuring different boy.|—Where an accident hap- 
pened to a workman, while engaged at his work, 
through the tortious act of a fellow workman 
which had no relation whatever to their employ- 
ment :—Held: the accident did not arise out of 
the employment within Workmen’s Compensation 
Act, 1897 (c. 37), 5. 1 (1).—ARMITAGE v. LAN- 
CASHIRE & YORKSHIRE Ry. Co., {1902] 2 K. B. 
178; 71 L. J. K. B. 778; 86 1. T. 883; 663. P. 
613; 18 T. L. R. 648; 4W.C.C. 5, C. A. 
Annotations :-—Folld. Fitzgerald v. Clarke, [1908] 2 K. B 

96. Consd. Murray v. Denholm (1911), 5 B. W. C. C. 

496. Refd. Pomfret v. L. & Y. Ry., [1903] 2 K. B. 718 ; 

Challis ». L. & 8S. W. Ry., [1905] 2°K. B. 154; Mitchinson 

v. Day, [1913] 1 K. B. 603; Trim Joint District Schoo! 

Board of Management v. Kelly, [1914] A. C. 667, 

2466. -|—Applt., a boy, was employed at 
resp.’s colliery to pick stones out of coal. Another 
boy in the same employment threw a stone, as 
the arbitrator found mischievously & tortiously, 
which struck applt. in the left cye, & injured it, 
so that he lost the sight of that eye. There was 
evidence that the boys employed sometimes threw 
stones to attract the attention of others, & there 
was a notice up at the colliery prohibiting the 
practice. In a proceeding under Workmen’s 
Compensation Act, 1906 (c. 58):—Held: there 
was evidence on which the arbitrator might find 
that the accident arose out of the employment 
within Workmen’s Compensation Act, 1906 (c. 58). 
—CLAYTON v. HARDWICK COLLIERY Co., Ltn. 
(1915), 85 L. J. K. B. 292; 114 lL. T. 241 3° 32 
a . R. 159; 60 Sol. Jo. 138; 9 B. W. C. C. 136, 
Annotations :—Refd. Dennis ». White, [1916] 2 K. B. 1; 

Ince v. Reigate Education Committee, [1916] 2 K. B. 671; 

Read v. Baker, [1916] 1 K. B. 927. 

2467. Practical joke by fellow workmen.]— 
ear v. CLARKE (W. G.) & Son, No. 2332, 
ante. 

2468. Boy playing with machine.|—A boy who 
had charge of the handle of a machine, lifted off 
the cover over some pinion wheels & played with 
them, with the result that his hand was caught in 
the wheels & the end of one of his fingers was torn 
off. He had orders not to lift the cover or touch 
the pinion wheels :—Held: the accident did not 
arise out of & in the course of his employment.— 
FURNISS v. GARTSIDE & Co., Ltp. (1910), 3 B. W. 
C. C. 411, C. A. 


Annotation :-—Folld. Cole v. Evans, Lescher & Webb (1911), 
4B. W. 0. C. 138. 


2469. ——.]—A lad, set to clean a machine at 
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rest, was larking with another lad, & accidentally 
started the machine, thereby injuring himself :— 
Held: the accident did not arise out of the employ- 
ment.—CoLE v. Evans, Son, Lescnzr & Wes, 
Lip. (1911), 4 B. W. ©. ©. 188, C. A. 

2470. Fall from a push.}]-—A workman went for 
some purpose to a fellow workman in a workshop ; 
on parting he tapped his friend on the back with a 
rule & received a push in return, from which he 
fell & was injured. The county ct. judge found 
they were larking :—Held: the accident did not 
arise out of, & in the course of the employment,— 
WRIGLEY v. NASMYTH WILSON & Co., Lirp. (1913), 
6B. W.C. C. 90, C. A. 


(g) Acts Done under Order of Superior. 
See Sub-sect. 2, F., post. 


(hk) Acts in Accordance with Custom or Practice, 
See Sub-sect. 2, H., post. 


Ki. Prohibided Acts. 
(a) In General. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), s. 1 (2). 

2471. Effect of Workmen’s Compensation Act, 
1925 (c. 84), s. 1 (2).]—WiLsons & CLYDE COAL 
Co. v. M‘FERRIN, KERR v. DUNLOP (JAMES) & Co., 
No. 2499, post. 

2472. Distinction between prohibitions defining 
what work to be done—é& those defining how work 
to be done.]|—The question whether a servant who 
violates his master’s order is or is not acting in the 
course of his employment depends on whether 
the order is or is not one limiting or defining the 
scope of the servant’s employment. 

A workman was employed as a carpenter, & 
part of his duty was to sharpen his tools on a 
grindstone rotated by machinery. He had 
received orders not to touch the machinery. 
The band that rotated the grindstone having 
slipped he endcavouged to replace it, & in doing 
so was injured. On a claim for compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
the county ct. judge found that the accident 
arose out of & in the course of the employment 
of the workman, & negatived serious & wilful 
misconduct on his part, & made an award in his 
favour :—Held: the disobedience of the master’s 
order did not of itself prevent the act of the 
workman from being an act done in the course 
of his employment, & as it had not been shown 
that the replacing of the band was an act on the 
part of the workman so remote from his ordinary 
duties that it could not fairly be said to be one aris- 
ing out of & in the course of his employment, the 
award must stand.—WHITEHEAD v. JEADER, 
[1901}2 K. B. 48; 70 L. J. K. B. 546; 841L. T. 





eG; teh Le R. 57; 5 Ae W.R. 
55.—-CAN e ry - 685; 6 Sas . Le R. 
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PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (). 664.—8 


24861. Boythrowing missile at another 
boy.}—BAIRD (WILLIAM) & Co., LTD. 


v. BURLEY (1908), 45 8c. L. R. 416: 

1B. W. C. C. 7 BGOT: Fe tee co 
Yr. Farm 1 ee ee 

yun ne abourer vi ede gun = 

with authority—A 


ccidental discharge. }— 

HULL v. SHaw (1913), 47 I. L. T. 221. | time of inju 
- while engage 

ne Horse play.)— A workman in 
with "au aocldeat Bates oymen ‘ low 
ellow 

workmen, who at the time were not 


Cngaged at their work, but were in- 


a fellow-servant, 


dulging in horse-play :—Held: 

accident was not one arising ‘ out 

of”? the employment.—FALCONER vv. 

Gow ENGINEERING, 

Co. (1901), 3 
COT. 


b. Ball thrown at nurse by fellow 
sercant—Nurse playing with child at 
.}-A domestic servant. 
in the performance of 
her duties was struck on the eye by a 
child’s ball playfully thrown at her by 
the child’s nurse, 
with the result that she almost com- 
pletely lost the sight of tho eye :— 


Tleld: that the accidont arose out 
of the employment within Workmen’s 
Compensation Act, 1906, 8. 1 ( 
WiLsoNn v. LAING, [1909] 8S. C. 1230; 
46 Se. L. R. 843; [1909] 25. L. 7.18; 
2B. W. C. C. 118.—S8COT. 


the 


F. (Ct. of Sess.) 


a. Fellow workman grabbing tool 
in anger from injured workman.}— 
M‘'INTYRE v. RODGER & Cu. (1903), 6 


PART XIV. SECT. 5, SUB-SECT. 2.— 
E. (a). 


Be. he Be 107; c. General rule.}—-An employee 


in doing an act which is unnecessary 
& which is to his knowledge expressly 
forbidden by his employer’s rules is 
acting outside the scope of his employ- 
ment & cannot recover for injuries 
received in doing it.—JACKSON v¥. 
CANADIAN Pacirio Ry. Co. (Sask.), 
{1919} 3 W. W. R. 766.—CAN. 


d. Distinction between prohibitions 
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Sect. 5.—Right to compensation: Sub-sect. 2, E. (a) 
& (b) 4. & it.) 
514; 65 ae P. 408 ; 49 W. R. 562 ; 17 i bys lL. R, 
387; 3 W.C. C. 40, C. A. 
Annotations :-—-Consd. Conway v. Pumphorston Ol] Co. 
(1911), 4 B. W. C. GC. 392: Harding ». Brynddu Colliery 
-» [1911] 2 K. B. 747; Chilton «. Blair (1914), 111. L. T. 
782: Plumb v. Cobden Flour Mills Co., [1914] A. C. 62; 
Gaunt v. Babcock & Wilcox (1917), 10 B. W. C. C. 733. 
Apld. Fife Coal Co. v. Braid (or 
Murray) (1924), 93 L. J. P. C. 225. 








2478. -|— BARNES v., NUNNERY 
CoLirery Co., Lrp., No. 2489, post. 
4, —— ——.|—PLumB v. COBDEN FLOUR 


MILs Co., Lrp., No. 2415, ante. 

2475. Duty of arbitrator—To decide nature of 
prohibited act.|—A machine minder injured her 
hand while engaged in her employment, through 
having it drawn into the moving machinery. 
The evidence left it doubtful how the accident 
happened, but the county ct. judge held it did not 
arise out of the employment, on the ground that 
she was doing something at the time which was 
dangerous & was fully aware of her danger :-— 
Held: there must be a new trial, on the ground that 
the judge had not decided whether there was 
misconduct within the sphere of the employment, 
or whether the accident was due to undertaking 
an added risk not incidental to the employment.— 
Koukxs v. GARSIDE (1915), 9 B. W. C. C. 91, C. A. 


(b) Prohibition Limiting Sphere of W: rk. 
i. In General. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), 8. 1] (2). 

2476. Manual labourer—JInterfering with ma- 
chinery.|—A boy was employed in a pottery ; 
his duty was to make balls of clay & hand them to 
the woman working at) a machine, & he was 
forbidden to interfere in any way with the 
machinery. He sustained an’ injury through 
attempting to clean the machine while the woman 
was temporarily absent :—Held: the accident 
did not arise out of or in the course of his employ- 
ment, & thereforc he was not entitled to com- 
pensation under the Workmen’s Compensation 
Act, 1897 (c. 37).—-LOWE v. PEARSON, [1899] 1 
Q. B. 261; 68 L. J. Q. B. 122; 79 L. T. 6545 47 
W. RK. 193; 15 T. L. R. 1245; 43 Sol. Jo. 139; 
1W.C.C. 5, C. A. 

Annotationa :—Consd. Rees v. Thomas, [1899] 1 
Distd. Whitehead v. Reader, [1901] 2 K, B. 48. . 
Losh vw. Kvane (1902), 19 T. Le. RR. 142. Refd. Davies v. 
Gwauncacgurwen Colliory Co., [1921] 2 K. B. 651. 
2477. .]—A_ baker in a steam bakery 

required to have an engine started, in order to mix 

the dough be had prepared. The man in charge 

of the engine being absent, he started the engine 
himself. He had often done so before, & had been 
forbidden to do so. The machinery caught him 
up & killed him. The county ct. judge found that 
he was not employed to touch the engine at all, 

& that the accident did not arise out of the employ- 

ment :—Held:; there was evidence to support the 

finding.—MArRRIotr v. Bretr & BENEY, Lrp 

(1911), 5 B. W. C. O. 145, OG. A. 

' 2478. - ———.|—A_ boy was employed a8 a 
box-minder”’ in woollen mills, & knew it was 

his duty, if the machine feeding the box was not 

for safety of workmen —d: those de- 
fining how work to be dune.]— MOR- 

REAU v. GRAND TRUNK Pacirio Ry, 


Co., (1921) 3 W. W. R. 156; 
D. L. R. 458.—CAN. Perrin 


Q. B. 1015. 
48. A 











Ss. C. 7 0 1.—SCOT. 


KERR v. BAIRD & Co., LTpD., [1911] 


f. Driver of canal boat steering 
although forbi to do so.}—A man 
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working properly, to report the matter to the fore- 
man, & not to touch it himself. A warp having 
slackened in passing, over rollers, he endeavoured 
to tighten it himself with the result that his fingers 
were caught & crushed in the rollers :—Held: 
the accident did not arise out of the i ether 
McCaBeE v. NortH (HENRY) & Sons, Lrp. (1913), 
109 L. T. 369; 6B. W. C. C. 504, OC. A. 

Aannaltos :—Distd. Foulkes v. Roberts (1919), 122 L. T. 

169. : 


2479. ——.]—A lad was employed to 
stand behind a machine & take skeins of wool 
as they came through some rollers & put them in a 
basket. On.the day of the accident, contrary to 
express orders he went to the front of the machine 
& picked off the bits of fluff from the rollers. 
While doing this his hand was drawn in between 
the rollers & his arm so crushed that it had to 
be amputated. The county ct. judge found that 
picking fluff from the front of the rollers was an 
act outside the sphere of his employment & 
awarded the employers :—Held: it was a question 
of fact for the judge, & there was no misdirection.— 
Hop.ikEy v. Poot, LORRIMER & TABBERER (1915), 
8 B. W.C. C. 512, C. A. 

2480. Workman dusting switchboard.|—A work- 
man in a power house dusted the switchboard. 
1t was no part of his duty, & he was expressly 
forbidden to do so. In doing this he fell against 
the live gear, & sustained injuries :—Held: the 
accident did not arise out of the employment.— 
JENKINSON v. IIARRISON, AINSLIE & Co., LTD. 
(1911), 4 B. W. C. C. 194, C. A. 

2481. Alleged breach of rules as to shot firing— 
Accident occurring while loading.|—A qu an 
was ramming a cartridge preparatory to blasting. 
The cartridge exploded prematurely & injured him. 
The employers alleged that the workman was 
acting outside the scope of his employment, in 
breach of certain special rules as to shot-firing. 
The rules, in fact, related only to the firing of shots, 
& not to loading. The explosion occurred whilst 
loading :—Held: the accident arose out of the 
employment.—JOYCE v. WELLINGBOROUGH IRON 
Co. (1911), 5 B. W. ©. C. 126, C. A. 

2482. Liftman cleaning & oiling lift.)—A liftman, 
forbidden to clean or oil the lift, was killed by the 
lift suddenly starting when he was cleaning & 
oiling it :—Held: the accident did not arise in 
the course of the employment.—DouGatL v. WEST- 
BROOK (1913), 6 B. W. C. O. 705, C. A. 

2483. Shunter going between moving trucks.|— 
By a regulation made by a railway co. shunters 
were forbidden to go between two vehicles, for the 
purpose of coupling or uncoupling them, until 
the two had been brought to rest. In breach of 
this rule a shunter signalled the engine driver to 
‘““ease up”’ one of two corridor carriages for the 
purpose of coupling them together & got on 
the line standing by the carriage that was 
stationary, to await the shunting of the other 
carriage. He failed to allow for the projecting» 
gangway, which struck him on the head & injured 
him fatally. The county ct. judge found that the 
risk he voluntarily ran was, by the regulation 
referred to, put outside the scope of his employ- 
ment, & that the regulation had not been waived 


A boatman who had been temporarily 

in c e of the horse had deserted a 

short time before the accident, & the 

other boatman, who was also the 
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by any sanction or conduct of the employers, 
& that, therefore, the accident did not arise out 
of deceased’s employment :—Held: there was 
evidence to support the findings & no misdirection. 
—Cook v. LONDON & SouTH WESTERN Ry. Co. 
(1921), 14 B. W. C. C. 100, C. A. 
dennaion -—Distd. Mellor ». Ashton (1921), 14 B. W. C. C. 
2484. Controlling trucks down incline from in 
front.]—A miner, whose duty it was to take hutches 
down an incline in a mine, by guiding them down 
at the side or from behind, attempted to do so by 
placing himself on the rails in front of them. 
This was in direct violation of an express verbal 
prohibition by his employers. He was fatally 
injured by being crushed between the hutches 
coming down & some stationary ones lower on the 
line. The sheriff-substitute held that the breach 
of this prohibition took the act of the workman 
outside the scope of his employment & awarded 
for the employers :—Held: the prohibition was 
one limiting the sphere of the employment & not 
one dealing merely with the workman’s conduct 
within the sphere of employment. The accident 
therefore did not arise out of & in the course of the 
employment.—Firz Coan Co. v. Braip (oR 
LAURENCE, OR WILSON, OR MURRAY) (1924), 93 
1. J.P. C. 225; 181 L. T. 618; 40 T. L. R. 555; 
sub nom. Fire Coa Co., Lirp. v. MCLEAN Brarp 
(OR LAURENCE, OR WILSON, OR MURRAY), 17 
Bb. W. C. C. 120, H. L. 
2485. Bootmaker doing repairs at home & out 
of hours.|—Borrzy v, OCKENDEN, No. 2578, post. 
2486. Miner entering prohibited workings.|— 
Deceased was a miner, & was asphyxiated in a 
chamber which he entered to obtain tools that he 
had left. there six weeks before, when working 
there. The chamber had been marked as a 
prohibited area. He was at the time of his death 
working in another chamber with borrowed tools, 
& could have continued to work with them. 
The county ct. judge refused to admit evidence of 
statements of deceased tending to establish that 
the tools he went to fetch were his own :—Held : 
the accident did not arise out of & in the course of 
his employment, since deceased entered a pro- 
hibited area without leave, & even if the rejected 
evidence had proved that the tools belonged to 
deceased, the onus was not discharged of proving 
hat the act of getting them was done for the 
purposes of & in connection with his employer’s 
trade or business within the meaning of Work- 
men 8 Compensation Act, 1925 (c. 84), s. 1 (2).— 
Tomas v. PENTREMAWR COLLIERY Co., : 
(1926), 19 B. W. ©. C. 881, ©. A. 
Acts done under orders of superior.]— See Sub- 
sect. 2, G., post. 
,_ Acts in accordance with custom & practice.]— 
See Sub-sect. 2, H., post. 


li. Forbidden Mode of Transit. 

2487, Riding on couplings between ene 
collier going from one part of a minc to another 
rode on the coupling between two trams, in breach 
of the colliery rules. His head was knocked 
against the roof, & he died from the injuries so 
received :—Held: the accident did not arise out 
of the employment.—PoWELLv. BRYNDU COLLIERY 

co: (1911), 5 B. W. GC. OC. 124, 0. A. 
meen aero Price v. Tredegar Iron & Coal Co. (1914), 


out of & in the course of the employ- 
ment.—WHELAN 9, MOooRE 1909) 73 
1.L. T. 206; 2B. W. C. O. ree 


L. R. 883; 
6 B. 


, & Workman cleaning machinery 
Hac Motion. }—-M'DIaRMM ¢. OGILVY 
THERS, [1913] S.C, 1103; 60 Sc. 


[1913] 2.8. L. T. 113; 
W. C. ©. 878.—SCOT. 


E. (b) ii. rule in force in the mine, of Wwhichs the 
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2488. Trying to board moving train.]|—A work- 
man on his way home by a route across his 
employer's property which he was allowed to take 
tried to get into one of a train of trucks which was 
moving up an incline, which was on his way home, 
& fell between the trucks & was killed. There 
was a regulation that no one, except the persons 
in charge of the train, should ride on any moving 
train on an incline without special leave :— 
Held: the accident did not arise ‘‘ out of” or 
‘‘in the course of” his employment, & his 
dependants were not entitled to compensation.— 
Pops v. HI1tw’s PiymMoutsH Co. (1911), 105 L. T. 
678; 5 B. W. C. C. 175, H. L. 


Annotation :—Refd. Harding v. Brynddu Collicry Co. (1911), 
105 L. T. 55. ree ne ad 


2489. Travelling in tubs in colliery..—A boy 
employed at a colliery, noticing that an endless 
rope having a number of empty tubs attached to 
it was about to start for a level where his work 
was, jumped into the front tub with three other 
boys in order to ride to his work instead of walking 
as he ought to have done, & in the course of the 
journey his head came in contact with the roof of 
the mine & he was killed. It was a common 
practice for the boys to ride to their work in the 
tubs, but it was expressly forbidden & the pro- 
hibition was enforced as far as possible. Upon 
a claim by the father for compensation under 
Workmen’s Compensation Act, 1906 (c. 55), the 
county ct. judge found that the accident arose 
out of deceased’s employment :—Held:; there was 
no evidence to justify this finding, & the death was 
caused by an added peril to which deceased by his 
own conduct exposed himself, & not by any peril 
involved by his contract of service. 

Nor can you deny him compensation on the 
ground only that he was injured through breaking 
rules, But if the thing he does imprudently or 
disobediently is different in kind from anything 
he was required or expected to do & also is put 
outside the range of his service by a genuine pro- 
hibition I should say that the accidental injury 
did not arise out of his employment (1.oRD LORE- 
BURN, C.).—-BARNES v. NUNNERY COLLIERY CoO., 
Lrp., [1912] A. C. 44; 81 L. J. K. B. 2138; 105 
L. T, 961; 28 T. L. R. 185; 56 Sol. Jo. 159; 5 
B. W. C. C. 195, H. L. 

Annotations :—Folid. Powell v. Bryndu Colliery Co. (1911), 
5 B. W. C. C. 124; Watkins v. Guest, Keen & Nettlefolds 
(1812), 106 L. T. 818; Gallant «. Ship Gabir (1913), 108 

.T. 50; M‘Diarmid v. Ogilvy (1913), 6 BR. W. C.C. 8 

- Richardson ce. Denton Colliery Co. (1913), 

L. T. 370. Folld. Sanderson v. Wright (1914), 110 L, T. 
. Apld. Pepper v. Sayer, (1914) 3 K. B. 994; Plumb 
v. Cobden Flour Mills Co., [1914] A. C. 62; i 
Fox, [1916] 1 A. C. 405; Palmer vx. Harrods (1916), 85 
L. J. K. B. 16 tfi 


eae . B. 59; Maydew vr. Chatterley-Whitfleld 
Colliers, [1917] 2 K. B. 742. Folld. Woodilee Coal & 


Coke Co. v. Robertson (1919), 12 B. W. C. C, 463. nsd. 
Bourton v. Beauchamp, [1920] 4. C. 1001. Apld. 
Matthews v. M‘Clure (1920), 90 L. J. K. B. 610. Folld. 
Whiddert v. Chislet Colliery (1920), 89 L. J. K. R. 1209; 


Brown v. Baton Collicry Co. (1921), 14 B. W. C._C. 265. 
Apld. Borley v. Ockenden, [1925} 2 K. B. 325; Jones v. 
Tarr, [1926] 1 K. B. 25; Wilsons & Clyde Coal Co. ». 
M‘Ferrin, Kerr v. Dunlop, f1926) A. ©. 377. Refd. Frith 
vw. 8.8. Louisianian, [1912] 2 K. B. 155; Bates v. Mirfield 
B. W. C. C. 165; Mitchinson v. Day, 

. B. 603° Carinduff v. Gilmore (1914), 7 B. W. 
$1; Chilton ov. Blair (1914), 111 L. T. 782; 
am v. G. N. of Scotland Ry. (1914), 7 B. W. C. C. 

875; Smith v. Fife Coal Co., [1914] A. C. 723; Baker v. 
5 . K. B. 263; Newson v. Burstall 
915), 112 L. T. 792; L. & Y. Ry. vo. Highley, 

[1917] A. C. 352; Thom (or Simpson) v. Sinclair, (1917) 
A. GC. 127; Wales v. Lambton & Hetton Collieries (1917), 
86 L. J. K. B. 1346; Stevens vr, L. & S. W. Ry. (1918), 
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by reason of his doing s0. By & 
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ai. & 111.) 
87 L. J. K. B. 756; Upton v. Ga. C. Ry. (1923), 130 Tu. T. 
577; Leivers v. Barber, Walker (1924), 93 L. J. K. B. 
933. Mentd. Trim Joint District School Board of Manage- 
ment vo. Kelly, (1914] A. GC. 667; Braine v. Port of London 
Authority (1920), 13 B. W. C. C. 342. 


2490. ———.|—-Three miners, requiring to leave 
the mine, walked along the haulage road to get to 
the pit bottom. Twosaid they were going to wait 
for a tub to come along upon which to ride. The 
third hurried on saying he would wait for the others 
at the pit bottom. At that time the haulage 
rope was stationary, but it soon started, & a tub 
came along on to which the two miners jumped. 
They had not proceeded far when they heard a 
cry from the miner in front. They stopped the 
line of tubs & found the miner lying across the 
rails injured in such a way as could only reasonably 
have happened by his riding on a tub & striking 
his head against the roof which sloped down at 
that place. There was a tub eleven yards in front 
of where he had fallen, which had been moving 
in the same direction. It was against the rules of 
the colliery to ride on the tubs. From these facts 
the county ct. judge inferred that the accident 
was caused by the miner riding on a tub, & there- 
fore held that the accident did not arise out of the 
employment :—Held: the facts supported the 
inference.— BATES v. MIRFIELD COAL Co. (1913), 
6B. W. C. VU. 165, C. A. 

2491. ——.|—-MAYDEW v. CIIATTERTIL v-WHIT- 
FIELT) COLLIERIES, LTp., [1917] 2 K. B. 742; 86 
lL. J. K. B. 1858; 117 L. 'T. 460; 10 B. W. C. C. 
548, C. A.3 sub nom. MEYDEW v. CHATTERLEY 
WHITFIELD COLLIERIES, 61 Sol. Jo. 645; on appeal, 
sub nom. MAYDEW v,. CHATTERLEY-WHITFIELD 
COLLIERIES, LTD. (1918), 88 L. J. K. B. 360, H. L. 

2492. ——-.]—The injured workman was a 
miner in the employment of applts. He finished 
his shift. at about 2 p.m. & hurried on his way to 
the pit bottom. He was found lying with his 
back injured between the up & down sets of hutch 
rails on an incline in the colliery, leading up from 
his working place to the pit bottom, by two fellow 
workmen who were also walking towards the pit 
bottom & were a little further up the incline & 
turned back on hearing him shout. No one saw 
him sustain the injury. Immediately before he 
was found a rake of loaded hutches had passed the 
nd where he was found. On the morning after 
the accident some of the stone dust on the timbers 
of the incline was found to be rubbed off in such a 
way as could have been done by a man riding on 
a loaded hutch. The arbiter found upon the facts 
that the workman was riding on one of the loaded 
hutches contrary to oxpress regulations, & that 
the accident did not arise out of his employment. 
He stated that he was forced to the conclusion by 
the workman’s evidence that he had committed 
deliberate perjury in denying that he had been 
riding on t e hutch :—Held: it was a question of 
fact as to which there was evidence to support the 
finding & there was no misdirection.—WaTSON 
ae vias v. Brown (1925), 18 B. W. CG. C. 

, WH. 1L. 
An on :— . 

ae a monk yarallso : Goal Co. v. Anderson (or 

2493. Assistant at motor garage—Riding on 
motor cycle.]|—A workman was cngaaed by weal 
maker to look after his shop & do small repairs on 
the premises. He was expressly forbidden to use 


bidden to ride on hutches :—Held: 
the injury was not caused by an acci- 
dent arising out of the employment. 
—EKANK v. MERRY & CUNNINGHAME, 





oF SCOTLAND, LT 
—S§COT. 


LTp., (1911} S. C. 533.—SCOT. 
k. ——.]— JARDINE v. STEEL C 
D,; 
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machines out of the shop. He was insured as a 
cycle repairer & not as a driver, of which fact he 
was aware. He had some physical weakness in 
his legs. One day a customer brought a motor 
cycle to the shop to be repaired. The workman, 
having repaired it, took it out of the shop, & was 
riding it back to the customer’s house when he was 
run into by a motor omnibus & killed. It was not 
a case of emergency :—Held: deceased was not 
acting within the scope of his employment, & the 
accident did not therefore arise ‘‘ out of”’ the 
employment within Workmen’s Compensation Act, 
1906 (c. 58), s. 1 (1).—-LEGGETT v. GIBBONS (1916), 
85 L. J. K. B. 980; 114 L. T. 880; 9B. W.C.C. 
354, C. A. 

2494. Shunter riding on buffers.|—(1) A work- 
man employed as a shunter upon his employer’s 
private railway was scriously & permanently 
injured by falling from the buffer of a waggon 
upon which he was improperly riding. His duty 
when waggons were being moved was to walk in 
front of them & keep a look out, & a notice to that 
effect. was posted on the employer’s engine shed. 
On the occasion of the accident, at the conclusion 
of some shunting operations, four waggons were 
being pushed by an engine towards the engine 
shed, when the workman instead of walking in 
front of the train, climbed upon the buffer of the 
leading waggon & sat there till he fell & was run 
over. Upon a claim for compensation under the 
Workmen’s Compensation Act, 1906 (c. 58), the 
county ct. judge found that the accident arose in 
the course of & out of the employment :—Held : 
the man, in sitting on the buffer, was acting outside 
the sphere of his employment, & therefore the 
accident did not arise out of his employment. 

(2) An arbitrator ought to distinguish clearly 
between his rulings on law & on fact, & cannot 
by finding in the words of the statute secure for a 
finding on a pure question of law, or on a question 
of mixed law & fact, that unassailability which 
belongs only to a finding on a question of pure 
fact.--HERBERT v. Fox (SAMUKL) & Co., LTD., 
[1916)1A.C. 405; 851L. J. K. B. 441; 1141. T. 
426; 32 T. lL. R. 261; 60 Sol. Jo. 237; 9 B. W. 
C. C. 164, H. L. 

Annotations :—-As to (1)_Apld. Palmer v. Harrods (1916), 


85 L. J. K. B. 1659. Consd. Wardle v. Knthoven (1916), 
a Ju A i‘ kK. 309; L. & Y. Ry. vo. Highley, [1917] A. O. 
352. Did. 


Maydew v. Chattorley-Whittield Collferies, 
[1917] 2 K. B. 742. Consd. Fife Coal Co. v. Braid (or 
Laurence, or Wilson, or Murray) (1924), 93 L. J. P. C. 225. 
Apld. Wilsons & Clyde Coal Co. v. M'Ferrin, Kerr v. 
Dunlop, [1926] A. C. 377. Refd. Gibbins v. British Dyes 
(1918), 88 L. J. K. B. 7163 Bourton v. Beauchamp, [1920] 
A. C. 1001; Moore v. Donnelly, Fife Coal Co. v. Sharp, 
Same o. Fyfe, [1921] 1A. C. 329; Phillips v. Estler (1921), 
14B.W.C.C.138. <Asto (2)Consd. King v. Port of London 
Authority, [1920] A. C. 13; Thomson v. Anderson (or 
Scrimgeour) (1921), 91 L. J. P.C. 87. Refd. Longhurst »v. 
Stewart (1912), Ltd., (1916) 2 K. B. 803: Cole v. De 
Trafford, (1917) 1 K. B. 911; Slater v. Maconochie (1920), 
89 L. J. K. B. 1238; Larrinaga v. Soc. Franco-Américaine 
des Phosphates de Medulla (1922), 27 Com. Cas. 160; 
Anglo-Newfoundland Development Co. v. Pacific Steam 
Navigation Co., [1924] A. C. 406; St. Helens Colliery Co. 
v. Hewitson, [1924] A. C. 59. Generally, Refd. Ince 
v. Roigate Education Committee, [1916] 2° K. B. 671; 
Pyper v. Manchester Liners, {1916} 2 K. B. 691. 
Sanatoriuin vo. Marshall] (1916), 32 T. L. R. 477. 


2495. Colliers riding on trams—Employed in 
coupling & uncoupling.|—A lad of seventeen was 
employed underground in a colliery as & 
“‘ shackler,” his duties as such being to join trams 
together into a ‘‘ journey” after they had been 
brought up from the coal face. Working in the 
same part of the colliery was a man employed as & 


l. Boy travelling by prohibited lift.) 
—M‘Daw v. STEEL, [1911] S. C. 859. 
~—-SCOT. 


Mentd. 





0. 
[1926] S. C. 913. 
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‘rider,” his duties being to go up & down with 
ihe trams from the coal face. Applt., at one time 
1aving nothing to do, left the place where his work 
yas & where he was alone authorised to be, & 
vent down to the coal face. He attempted to do 
she rider’s work & bring up a loaded tram, but 
net with a severe accident. The county ct. judge 
‘ound that he was acting outside the scope of his 
smployment, & the accident therefore did not 
arise out of his employment :—Held: there was 
svidence to support the award, & no misdirection. 
—HOwWELL v. BEDWAs NAVIGATION COLLIERY Co., 
“ump, (1921), 14 B. W. C. C. 10, C. A. 

2496. ——- ——.]—A mincr, whose duty was to 
souple & uncouple trucks on a haulage road, was 
killed while riding on a truck. No statutory 
prohibition applied to his case, but the employcrs 
at a late stage of the proceedings alleged, & 
tendered evidence of, a verbal prohibition given 
by them against riding on trucks, & this evidence 
was admitted & accepted by the county ct. judge. 
An adjournment was offered but was refused by 
appct.’s advisers. The county ct. judge found 
that the prohibition limited the sphere of the man’s 
employment, & therefore held that the accident 
did not arise out of the employment :—Held: 
(1) the Ct. of Appeal would not interfere with 
the discretion of the county ct. judge in admitting 
evidence of an allegation, although raised only 
at a late stage of the proceedings, where the dis- 
cretion had been judicially exercised ; (2) there 
was evidence to support the findings of fact, & no 
misdirection in law.—LEIVERS »v. BARBER, WALKER 
& Co. (1924), 93 L. J. K. B. 9383; 1381 L. T. 12; 
40) T. L. R. 361 5 68 Sol. Jo. 457; 17 B. W.C. C. 
38, C. A, 

2497. Employed in filling.|—On Aug. 1, 
1922, a workman, who was employed to fill trams 
with stones, at a tip, & for that purpose only, 
acted without instructions on a certain occasion 
as rider & proceeded with the journey of trams from 
the tip towards the Ievel. Le was last seen before 
the accident half seated upon the tram & half 
walking. Jt was contrary to the colliery instruc- 
tions for men other than riders to sit upon the 
trains unless specially instructed to go with the 
trams in the absence of the rider. On the occasion 
In question the tram went off the lines & the work- 
nan was found dying alongside the tram, with his 
foot caught in the hitching rope, & he dicd soon 
afterwards. The dependant instituted proceed- 
ings for compensation in the county ct. & the 
county ct. judge found that deceased had exceeded 
his instructions & that the accident did not arise 
in the course of his employment. ‘The dependant 
appealed :—Held : in view of the evidence adduced 
before the county ct. judge it was open to him to 
form the conclusion that the workman had taken 
it upon himself to accompany the tram & the ct. 
ought not to interfere with his finding; there 
appeared to be no evidence of any emergency 
justifying the man in going outside his duty & 
that point ought not to be raised as it had never 
been taken before the county ct. judge; & the 
appeal should be dismissed.—WaTKINS v. CWM- 
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30] 


GWRACH & EMPIRE COLLIERY Co., Lrp. (1923), 


129 L. T. 602; 16 B. W. C. C. 67, C. A. 


ili. Breach of Regulations relating to Mines and 
Quarries. 

See, now, Workmen’s Compensation Act, 102d 
(c. 84), s. 1 (2). 

2498. Shot firing—Miner doing work of shot 
firer—Connecting cable with charge—Premature 
firing by shot firer.|—The use of explosives in a 
mine was regulated by statutory rules, which 
provided that every charge should be fired by a 
specially appointed shot firer, & that, where the 
firing was done by electricity, it was the duty of 
the shot firer himself to connect the cable, first, 
with the charge, &, thereafter, with the firing 
apparatus, after seeing that all persons in the 
vicinity had taken sheltcr. A duly appointed shot 
firer, in breach of these regulations handed the 
cable to a miner for the purpose of having it con- 
nected with the charge, &, without waiting until 
this had been done & without ascertaining that 
all persons in the vicinity had taken shelter, con- 
nected the cable with the firing apparatus. He 
then fired the shot, & the miner, who had con- 
nected the cable with the charge & had not had 
time to retire to a place of safety, was injured by 
the explosion :—Held: the essential cause of the 
accident was not the unauthorised assumption 
by the miner of the shot firer’s duty, but the 
premature firing by the shot firer, & there was 
evidence to support the finding of the arbitrator 
that the injury to the miner arose out of & in the 
course of his employment.—SMitH v. Fur—E CoaL 
Co., Lrp., [1914] A. C. 723; 88 L. J. P. C. 359; 
111 L. T. 477; 30 T. L. R. 502; 58 Sol. Jo. 533 5 
7h. W.C. C, 258, H. L. 


Annotations :—Consd. Coltness Iron Co. ». Balllie (1921), 
14 B. W. ©. GC. 2953; Rodger v. Fife Coal Co. (1923), 16 
B. W. C. GC. 299. 

2499. -}—(1) In M‘Aulay’s case 
a miner, who was engaged with a fireman & another 
mincr in firing by electricity a scries of shots in 
a mine, coupled the cable to the detonator of the 
next shot in breach of a statutory regulation, 
which provided that the coupling should be done 
by the person specially authorised in writing by 
the manager to fire the shot. ‘The only person 
so authorised was the fireman, & the mincr had 
no authority or duty to touch the cable, The 
result of his act was that the shot exploded & he 
was killed :—Held: the operation of coupling 
being the work of the skilled fireman, the unskilled 
man had no right to meddle with it, &if he meddled 
he was doing something which he was not engaged 
to do, & entirely outside the scope of his employ- 
ment. The accident, therefore, did not arise out 
of his employment, & Workmen’s Compensation 
Act, 1923 (c. 42), s. 7 (see, now, Workmen's 
Compensation Act, 1925 (c. 84), 8. 1 (2)], had no 
application. i a 

The result of this sect. is, in my opinion, not 
doubtful. It docs not either repeal or amend the 
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radical provisions of the principal Act, that the 
accident to entitle the workman to compensation 
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2498 I. Shot firing—Miner doing work | SCOT. . 270; 15 B. W. C, C. 300.—8COT. 
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must arise out of, & in the course of, his employ- 
ment, but it does introduce a far-reaching, though 
artificial, consideration which prevents a certain 
class of evidence being available to show that the 
accident did not arise out of the employment 
being any longer in force (LORD DUNEDIN). 

(2) In M‘Ferrin’s case a miner was seriously 
& permanently disabled as the result of returning 
to a shot hole from which he had fired a shot 
within the period during which persons were by 
statutory regulations prohibited from approaching 
the shot hole. The arbitrator came to the con- 
clusion that the workman was entitled to the benefit 
of Workmen’s Compensation Act, 1923 (c. 42), s. 7, 
in respect that he had returned to the shot hole 
for the purpose of his employer’s business :—Held : 
the accident arose out of the employment & was 
by sect. 7 still deemed to have done so notwith- 
standing the fact that the workman when injured 
was acting in breach of the prohibition.— WILSONS 
& CLYDE CoAL Co. v. M'FERRIN, KERR v. DUNLOP 
(JAMES) & Co., [1926] A. C. 377; 95 L. J. P. C. 
1380; 185 L. T. 164; 42 T. L. BR. 307; 19 B. W. 
CO. 0.1, U. L.3 affy. S.C. sub nom. MCFERRIN v. 
WILsons & CLYDE CoAL Co., Lrp., M‘AULAY v. 
ees (JAMES) & Co., Lirp., 18 B. W. C. C. 

0, 680. 


Annotations :—As to (1) Apld. Guest +. Gaston (1926), 95 
L. J. K. 3B. 759; Bawkins v. Kendrick (1926; 19 B. W. 


C. CL 325." a to (4) Consd. Guest v. Gaston (1926), 95 
lL. J. K. B. 759, Distd. Hawkins v. Kendrick (1926), 
19 B. W. C. C. 325. 

2500. ——— Shot missing fire—Premature return 


to site.|—By special rules made under Quarrics 
Act, 1804 (c. 42), where a shot has apparently 
missed fire, no person is to go near the place until 
after the lapse of half an hour. A quarry foreman 
had successfully fired two charges, but the third 
missed fire. After waiting only a quarter of an 
hour he went up to the fuse, & was proceeding 
to recharge it, in breach of the regulations, when 
the delayed explosion tuok place & killed him. 
There was evidence that his act was not only an 
offence under Quarries Act, but a very dangerous 
thing to do :-—-I/eld : the county ct. judge was right 
in holding that the accident did not arise out of 
i poe ll th tne risk was one prohibited by 

1e employment.—MATTHEWS v. PoMER 
12 B. W. C. G. 184, C. A. veer 
Annotations :-—Apld. Whiddert. . Chislet Colliery (1920) 

89 L. J. K. B. oC : 8. : 

1021), id B. Ny par oo Cook r. L. & SW. Ry, 
_ 2501. -}] — In considerin 
right to compensation under Workmen’s Core 
pensation Act, 1906 (c. 58), the question whether 
a prohibition limits the sphere of employment or 
deals only with conduct within the sphere of 
employment is not determined by the mere fact 
that the prohibition is statutory. A miner in the 
course of his employment fired a shot by means of 
a fuse & detonator & retired to a place of safety 
lhe shot missed fire. In contravention of the 
Explosives in Coal Mines Order of Sept. 1, 1918 
para. 3 (a), made under the Coal Mines Act, 1911 
(c. 50), s. G1, he returned to the Place of the shot 
in less than one hour, & the shot blew off in his 











exploded, & one of the miners thore- 


upon returned 10 the coal face & ro- noss,’ 


boses of his employers’ trade or busi- 
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face & permanently disabled him. A miner who 
was working in a certain level with another was 
sent by his colleague to get brattice nails. He 
went to a disused part of the mine which was 
fenced off by a railing containing the words 
‘‘ No road ’’ & was killed by poison gas. Brattice 
nails were procurable in an easily accessible part 
of the mine. The General Regulations of July 10, 
1913, made under Coal Mines Act, 1911 (c. 50), 
s. 86, provided, by clause 4, subject to certain 
qualifications & exceptions which did not apply, 
that no workman should go into any part of the 
mine other than that part in which he worked, 
&, by clause 9, that no person should without 
authority pass beyond any fence or danger 
signal :—Held: in each case the contravention 
of these mining regulations took the miner outside 
the sphere of his employment, & consequently 
the injury did not arise ou’ of & in the course of 
his employment. 

No distinction can logically be drawn between 
a prohibition founded on statute & one imposed 
by the employer to regulate the employment. It 
is no doubt true that a statutory prohibition would 
usually be more notorious & more authoritative. 
Nor can it be made the subject of waiver or of 
informal modification (LORD BIRKENHEAD, C.).— 
Moons (A. G.) & Co. v. DONNELLY, Fire CoAL Co. 
v. SHARP, Fire Coa Co. v. Fy¥Fs, [1921] 1 A. C. 
329; 90L. J. P.C.49; 124L. 7.578; 37 T.L. R. 
ae 65 Sol, Jo. 219, 239; 13 B. W. C. C. 458, 


Annotations :—Apld. Cook v. L. & S. W. Ry. (1921), 14 
. W. G& Cc. 100. Consd. Smith v. Russell (1921), 14 

B. W. C. C. 278. istd. Coltness Iron Co. v. Baillie, [1922] 
1 A. C. 170. Apld. Costello ». Addie Collierics, [1922] 
1A. C. 164; awkridge v. Howden Clough ieries 
1923), 128 L. T. 786. onsd. Fife Coal Co. v. Braid _ 

aurence, or Wilson, or Murray) i 924), 93 L. J. P. O. 225. 

Distd. Borley v. Ockenden, [1925] 2 K. B. 325. Refd 
Whiddert v. Chislet Colliery (1920), 89 L. J. K. B. 1209 
Sloan v. Shotts Iro . (1922), 15 B. W. OC. C. 300; 
Rodger v. Fife Coal Co. (1923), 16 B. W. C. C. 299; Finn 
v. Shelton Iron, Steel & Coal Co. (1924), 131 L. T. 213; 
Guest v. Gaston (1926), 95 L. J. K. B. 759; Wilsons & 
Clyde Coal Co. v. M‘Ferrin, Kerr v. Dunlop, [1926] A. CU. 


377. : 

2502. -|—A shot misses fire 
within the meaning of para. 3 (a) of the Explosives 
in Coal Mines Order of Sept. 1, 1923, if a naked 
light is applied to the fuse & the shot does not 
explode at the usual time, & the regulation applies 
where the man who applies the light to the fuse 
bond fide believes that he has not succeeded in 
igniting it. If therefore he approaches the shot- 
hole within the prohibited time, & the shot 
explodes & injures him, he commits a breach of the 
regulation the injury does not arise out of his 
employment.—CosTELLO v. ADDIE (R.) & Sons 
CoLLIERIES, LTp., [1922] 1 A. C. 164; 91 L. J. 
P. C. 72; 126 L. T. 609; 38 T. L. R. 266; 66 
Sol. Jo. 248; 15 B. W.C. C. 19, H. L. 

Annotation :—Refd. Coltness Iron Co. v. Baillie (1921), 91 

L. J.P. C. 75. 

25038. —— ——.|—Witsons & CLYDE 
Coa Co. v. M'FERRIN, KERR v. DUNLOP (JAMES) 
& Co., No. 2499, ante. 

2504. -——~ —— Prohibition restricted to 
actual at a agi 3 (a) of the Explosives in 
Coal Mines Order of Sept. 1, 1913, which provides 
that ‘if a shot misses fire the person firing the 
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b. —— Drilling into misfired hole.} 
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shot shall not approach or allow any one to 
approach the shot hole ’”’ until after a given interval, 
“ve only to the person who actually fires the 
shot. 

Accordingly, where a father, who was engaged 
along with his two sons in a blasting operation, 
loaded & stemmed the shot hole & inserted the 
fuse, to which a light was applied by one of his 
sons, &, believing that the fuse had not been 
effectually lighted, approached the shot hole within 
the prohibited period for the purpose of lighting 
the fuse afresh, & the shot exploded & injured 
him :—Held : in approaching the shot hole he had 
not violated any statutory regulation & was not 
acting outside the scope of his employment, & 
he was therefore entitled to compensation.— 
CoLTNEss JRON Co., Lrp. v. BAILLIE, [1922] 1 
A.C.170; 913. J5.P.C. 75; 126 L. T. 611; 38 
T. a R. 267; 66 Sol. Jo. 249; 15 B. W. C. C. 25, 
H. L. 

Annotation :—Consd. Morgan v. Evans, [1926] 2 K. B. 74. 

2505. Employer’s regulation ex- 
tending scope.|—-By the Explosives in Coal Mines 
Order of Sept. 1, 1913, made under the Coal Mines 
Act, 1911 (c. 50), ‘‘ If a shot misses fire ... the 
person firing the shot shall not approach, or allow 
any one to approach the shot hole”’ until aspecified 
interval of time has elapsed. By anotice putupin 
resps.’ colliery the words were added ‘‘ & no person 
shall in such circumstances, on any pretext, 
return to the place’ before the expiration of the 
prescribed interval of time. Applt., who was 
employed in the mine, was aware of this notice, &, 
in breach of the prohibition, went to the place 
where an attempt had been made to fire a shot 
before the expiration of the prescribed time, & 
the shot exploded, & he was seriously injured :— 
Held: the employers might make a regulation 
of their own in addition to the statutory regulation, 
& it was binding upon their workmen, & therefore, 
applt. was acting outside the scope of his employ- 
ment in going to the place, & was not entitled to 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58).—M‘INTOSH v. ARDEN CoaL Co. 
(1924), 93 L. J. P. C. 264; 1381 LT. 321, H. L.; 
affg. 8S. C. sub nom. ARDEN CoAL Co., Lip. v. 
M'INTOSH (1923), 16 B. W. ©. C. 320. 

250 Attempt to drill out stemming.) 
—A miner employed to get coal by pick or shot 
firing, on arriving at the coal face, saw a hole 
already drilled & stopped with stemming & the 
charred remains of afuse. He proceeded to remove 
the stemming with a view to laying a fresh shot 
in the same hole when an explosion occurred which 
caused his death. The hole had been charged two 
days before, but the shot had missed fire. The 
use of explosives at the mine was regulated by 
statutory regulations made under the Coal Mines 
Act, 1911 (c. 50), which provided that when a hole 
had been charged no part of the stemming should 
be removed, & that if a shot misfired a second 
charge should not be placed in the same hole. 

pon a claim for compensation under the Work- 
men's Compensation Act, 1906 (c. 58), by the 
widow of deceased :—Held: deceased, in disobey- 
ing the statutory regulations, was acting outside 
the sphere of his employment, & consequently his 
death was not caused by accident arising out of 
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& in the course of his employment.—BouRTON 
v. BEAUCHAMP, [1920] A. C. 1001; 89 L. J. K. B. 
1205; 128 L. T. 606; 183 B. W.C.C.90; sub nom. 
paren : BEAUCHAMP & BEAUCHAMP, 64 Sol. Jo. 


Ann -—Expld. Gordon »v. Fife Coal Co. (1920), 13 


BW Oo. oa “Apld. Whiddert v. Chislet Colliery Co. 

(1920), 124 I. T. 14; Cook v. L. & S. W. Ry. (1921), 
14 B. W. C. C. 100; Smidmore v. London & Thames 
Haven Oil Wharves (1921), 14 B. W. C. C. 116. Folld 
Moore v. Donnelly, Fife Coal Co. v. Sharp, Fife Coal Co. 
wv. Fyfe, [1921] 1 A. C. 329. Consd. 

caegurwen Colliery, [1924] 2 K. B. 651. 

Ockenden, [1925] 2 R d 

Coal Co. v. McFerrin, Kerr v. Dunlop, [1926] A. C. 377. 

2507. Failure to retire to place of safety.]— 
A workman, P., was engaged with another man, J., 
in blasting in resps.’ quarry. J. fired the fuse 
& then both men retired some distance off to await 
the explosion, but P. was killed by a fragment of 
rock caused by the explosion. The widow claimed 
as a total dependant. The employers contended 
that deceased had infringed a rule made by them 
under Metalliferous Mines Regulation Act, 1872 
(c. 77), s. 24, by not taking himself to a place of 
safety, & so had placed himself outside the scope 
of the employment. The rule provided that 
‘*the persons firing the shots shall station them- 
selves out of the way of danger.’”? There was 
nothing in the rule to show what a place of safety 
was, nor the distance to which the men should 
retire. The county ct. judge held that the rule 
as it restricted the rights of workmen to compensa- 
tion should be construed strictly, & it was J. & 
not deceased who fired the shot. He found that 
deceased was protecting himself against the effect 
of the firing & not firing the shot, & made an 
award in favour of the widow :—Held: this was 
not such a breach of the rule as to take the case 
outside the scope of the employment. ‘There was 
therefore no misdirection, & evidence to support 
the finding.—PRITCHARD v. Votry & BowypD 
SLATE QUARRIES Co., Lrp. (1921), 14 B. W. C. C. 
209, C. A. 

2508. Using naked light.|—A workman employed 
in resps.’ colliery struck a match to light his pipe, 
after finishing a mcal at the customary knock off 
in the middle of his shift, & an explosion of gas 
followed, by which he was killed. To have or 
strike a match in the mine was an offence under the 
Coal Mines Act, 1911 (c. 50), ss. 32, 35, & this was 
known to deceased man :—Held: his death was 
not caused by an accident arising out of & in the 
course of his employment within the meaning of 
Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1).—ROBERTSON (OR CAMPBELL) v. WOODILEK 
CoaL & COKE Co., Lrp. (1920), 89 L. J. P. C. 79; 
123 L. T. 113; 64 Sol. Jo. 374; 13 B. W. C. C. 
51, H. L.; affg. 8S. C. sub nom. WOODILEE COAL 
& CoKE Co., Lrp. v. RoBERTSON (1919), 12 B. W. 
U. C. 463. 

Annotations ‘—Refd, Bourton he aa Sige 
° if ) , 13 4B. ~O GC . 

Meatd. Gordon v. Fife Coal Co. (1920), 13 B. W. ©. G. 623. 

2509. Relighting safety lamp.]—Moore (A. G.) 
& Co. v. BARKEY, No. 2651, post. 

2510. Crossing uncovered space of shaft bottom.| 
—Where a workman meets with a fatal accident _ 
whilst doing something which the law prohibits 
him from doing, & prohibits his employer from 
ordering him to do, & which his employer has not 








EXECUTOR, [1910] T. P. D. 726.— | S.C. 503.—SCOT. 


Cc. Using naked liyhi— Near ex- ployment 
plosives.}—DAILLY ¥. Ge er 
2 F. (Ct, of Seas.) 1044.—BCOT.  ’” | COLLIERIEs, 
d.——-_———.]— Donnacuix _». | AUS 
UNITED CoLLiznigs, LTp., [1910] 


e. Breach of rcguiation — Accident 
not necessarily taken outside 


USTIN vo. COAL ¥ 
Lrp. (1919), 19 N. 8S. W. 
L. R. 186; 36 N. 8. e WwW. N. 4— 


i.—— ——.]— Where a work- 


man, though in breach of a statutory 
regulation, is nevertholoss acting within 
the sphere of his employment, the 
accident arises out of the employment. 
—QGORDON v. Fire CoaL Co., LTD., 
(1920) S. 0. 747; 67 Sc. L. R. 616. 
—SCOT. 
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in fact ordered him to do, it is not an accident 
arising out of & in the course of the employment 
within Workmen’s Compensation Act, 1906 (c. 58), 


8.1 (1). 


W. was an onsetter engaged to attend to the 
There was 
an east & a west gate, & usually an onsetter at 
each, but on the occasion in question W. was 


gates at the bottom of a mining shaft. 


attending to both gates. The cage came down 
inside an enclosed space in the shaft, & onsetters 
wishing to pass to one or other gate could do so 
by going round outside the enclosed cage space, 
either to north or south. They were forbidden by 
No. 22 of the Regulations made under Coal Mines 
Act, 1911 (c. 50), to cross the uncovered space of 
the shaft bottom, under the cage, except for the 
purpose of working in the shaft bottom, or to 
work there unless the cages were stopped. W. 
crossed from the west to the cast gate, & attempted 
to return across the forbidden shaft bottom. 
Noticing that a sumph board was loose, he took 
a mallct to knock it into its place, which it was part 
of his duty to do, &, while doing so, was killed by 
the descending cage. Ie had hinself signalled 
for the cage to come down, but had apparently 
forgotten it :—Held : on the principle stated above, 
the accident was not one arising out of & in the 


course of the employment.—WHIDDERT tv CHISLET 


COLLIERY, Lrp. (1920), $9 L. J. K. B. 1209; 124 
L. T. 14; 13 B. W. C. C. 157, C. A. 
Annotation :-—Refd. Morgan v. Evans, [1926] 2 K. IB. 74. 

2511. }—(1) By Reg. 22 of the General 
Regulations, dated July 10, 1918, made under 
Coal Mines Act, 1911 (c. 50); ‘‘ No person shall 
attempt to go on or across the uncovered space of 
the shaft bottom, except for the purpose of working 
in the shaft bottom, & no person shall be allowed 
to work in such space unless the cages are 
stopped ” :—Held: ‘‘ stopped ” referred to such 
a stoppage as was necessary for the safety of the 
nen, 2.¢., a stoppage for the purposes of the work, 
& not to a casual stoppage in circumstances in 
which motion might be resumed at any moment 
& without notice. 

(2) The onus is on the workman to prove he was 
acting for the purpose of his employer’s trade or 
business.—GARRALLAN CoaL Co. v. ANDERSON 
(OR DEVLIN), [1927] A. C. 59; 19 B. W. CG. C. 356; 
sub nom. GFARALLAN OOAL Co., Lrp. v. ANDERSON 
(OR DEVLIN), 42 I’. L. R. 747, H. L. 

2512. Riding on tubs.]—.A miner, whose ordinary 
occupation was that. of a repairer in the employ- 
ment of a colliery co., was, on Dec. 1, 1922, 
working in the co.’s mine. An accident happened 
to him on that date while he was riding on one of 
the tubs which were used in the charcoal seam of 
the colliery in which he was working. At the 
time of the accident he was using his left arm to 
steady some pieces of timber which were on the top 
of the train, &, at a time when his arm was above 
the timber which was resting on the train, his arm 
came into contact with the roof of the seam with 
the result that it was injured & had to be 
amputated. In arbn. proceedings it was con- 
tended by resp. co. that when he met with this 
accident he was (a) acting in a manner prohibited 
by Coal Mines Act, 1911 (c. 50), 5, 43, & (b) acting 


——O’HARA &, Capzow COAL Co, (190: 
BF. (Gt. of Sess.) 439.—B00T, 


h. Opening gate fencing — When 
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(H. L.) 1.—SCOT. 















~— GEORGE t. QLAS- 
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material.}—DOBSON v. UNITED COL- 
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outside the scope of his employment, because he 
was disregarding a prohibition which limited the 
scope or sphere of his employment & which pre- 
cluded him from benefiting under Workmen’s 
Compensation Act, 1906 (c. 58). The deputy 
county ct. judge found appct. had not established 
that he was one of the class of persons who was 
entitled to ride on a train in the discharge of his 
duties; that his purpose in riding on the train 
was that of keeping timber on the train, & that 
resps. were entitled to an award in their favour. 
The workman appealed. Coal Mines Act, 1911 
(c. 50), s. 43, exempts from the statutory pro- 
hibition from riding on tubs “‘ (a) a person travel- 
ling on a set or train for the purpose of detaching 
or attaching tubs from or to the haulage rope, 
if that set or train is not proceeding at a higher 
speed than three miles an hour :—Held: (1) the 
man, who was travelling on the train with a view 
to executing repairs which had to be done in the 
course of his duty, was travelling on it for the 
purpose of getting to the point, with the timber, 
where the repairs had to be done, & he had the 
duty of attaching & detaching tubs, & was a 
person travelling on the journey in question, ‘‘ for 
the purpose,”’ & came within the exception ; when 
the deputy county ct. judge was finding that the 
man was riding in order to secure the timber from 
falling, that finding was not sufficient, unless he 
found as a fact that that was the only purpose for 
which he was riding ; the deputy county ct. judge, 
in coming to the conclusion that the man rode on 
the truck in order to secure the timber from 
falling because it was not adequately secured, was 
coming to a cunclusion not of fact only, but of 
mixed law & fact; & he should have come to the 
conclusion that the workman was a person within 
the category & a person relieved or excepted from 
the statutory prohibition; (2) there was on the 
totality of evidence nothing upon which the deputy 
county ct. Judge could have found that there was 
in fact such a definite enforcement of the supposed 
additional domestic prohibition as would have 
prevented the case from being in that respect 
governed by the case of Ltichardson v. Denton 
Culliery Co., Ltd., No. 2560, post, & the appeal 
must be allowed.—-WILILLAMS v. CLEEVES WESTERN 
VALLEYS ANTHRACITE COLLIERIES, LTrp. (1924), 
131 L. T. 231; 17 B. W. C. C. 97, C. A. 

annon :—~.4s tu (1) Refd. Morgan v. Kvans, [1926] 2 


iv. Being in Unauthorised Place. 

a & serious misconduct, sce Sub-sect. 5, 

ost, 

2513. Workman remaining on premises after 
order to leave.|—SmitH v. SoutH NORMANTON 
COLLIERY Co., No. 2350, anfe. 

2514. Taking meals in prohibited spot.]-—A 
workman employed at certain works climbed on 
to a hot water tank in the building to eat his 
supper. The tank was only partially covered in. 
On returning to his work the man fell into the 
tank & was scalded to death. The workmen were 
not allowed on the tank:—Held: the accident 
did not arise ‘‘ out of the employment ”’ within 
Workmen’s Compensation Act, 1906 (c. 58), & 
compensation was not recoverable under that Act. 
—BRIcE v. EDWARD Lioyvp, Lrp., [1909] 2 K. B. 
804; 79 L. J. K. B. 37; 101 L. T. 472; 25 





LIERIES, Lirp. (1905), 8 F. (Ct. of Sess.) 
241.—SCOT. 


m. Breach prior to but not causing 
v. BROXBURN OIL 


rules J TIES 
Oo., [1907] S. C. 581.—SCOT. 
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\ L. R. 759; 53 Sol. Jo. 744; 2B. W. C. C, 26, 
1A 
Je e 

notations :—Folld. Pope v. Hill’s Plymouth Co. (1910), 
a 2L. T. 632. Distd. Harding v. Brynddu Collicry Co., 
[1911] 2 K. B, 747. _Folld. Barnes v. Nunnery Colliery Co., 
1912] A. ©. 44. Distd. Carinduff_ v. Gilmore (1914), 7 
G Ww. Cc. C. 981. Consd. L. & yy, Ry. v. Highle 9 [1917] 
A. C. 352; Senior v. Brodsworth Main Colliery Co. (1917), 
86 Il. J. e B. 1387. ° Redfo TO g, 
Whitworth (1919), 88 L. J. K. B. 850. D 
Gwauncacgurwen Colliery, (19241 2 K. B. 651. L. 
Williams v. Wigan Coal & Iron Co. Nad | B. W.C. C. 
65: Revie v. Cumming (1911), 5 B. «Oy. 0. 
Pritchard v. Torki n (1914), 111 L. T. 917 ; Sandorson 
vy. Wright (1914), 7 B. W. C. C, 141; Sheldon v. Needham 
(1914), 111 L. T. 729. 


2515. Workman sent to a specified place—Pro- 


ceeding to another.|—A workman employed as a 


potman, whose duty it was, amongst other things, 
to run messages, was sent by his employer to 
Hatton Garden for a postal order. He failed to 
get one there & went on to the General Post Office, 
some ha:f a mile further. 


banana skin & injured himself, ‘The county ct. 


judge held that this was not an accident arising 
out of & in the course of the workman’s employ- 
ment, as he had exceeded his duty :—Held: there 


was evidence 10 support this finding.—Sm1TuH v. 
MorRIsoON (1911), 5 B. W. C. C. 161, C. A. 

2516. Miner entering prohibited area.|—H., a 
collier, was employed to drill a hole into a stall 
below to let out an accumulation of gas; the 
entrance to the stall from below had been blocked 
with cross boards to show that it was unsafe in 
accordance with Colliery Special Rules. In 
defiance of these rules & in breach of an express 
order by the overlooker, H. entered the stall from 
below to ascertain the direction of the drill, with 
the result that he was suffocated by the gas :— 
Held: the accident arose ‘‘ out of”? the employ- 
ment, & H.’s dependants were entitled to com- 
pensation.—LLARDING v. BRYNDDU COLLIERY Co., 
Lrp., [1911] 2 K. B. 747; 80 L. J. K. B. 1052; 
105 L. 1. 55; 27 T. L. R. 500; 55 Sol. Jo. 599; 
4B. W. C. C. 269, C. A. 

Annotations :-—Distd. Parker v. Hambrook (1912), 107 L. T. 


249. Consd. Jackson v. Donton Collieries Co. (1914), 
110 L. T. 559. Apld. Foulkes v. Roberts (2919), 122 L. 'T. 
169. Refd. Watkins v. Guest, Keon & Néttlefolds (1912), 


106 L. T. 818; Plumb v. Cobden Flour Mills Co., (1914) 
A. C. 62; Sanderson v. Wright (1914), 110 L. T. 517; 
Wardle v. Enthoven (1916), 10 Bb. W. C. C. 79; Moore 
t. Donnelly, Fife Coal Co. v. Sharp, Fifo Coal Co. v. 
Fyfe, [1921] 1 A. C. 329. 
2517. .]—A collier ordered to cut a road in 
the colliery left his work & went to cut coal in a 
part of the mine where it was forbidden by special 
rule to cut any. He thereby undermined some 
props, & caused a fall, which killed him :—J/eld : 
the accident did not arise out of nor in the course 
of the employment.— WH IGHILL v, SoutH HErron 
ear Lrp., [1911]2 K. B. 757, n.; 4B. W.C. C. 
»C. A. 


Annotations :—Consd. Harding v. Brynddu Colliery Co., 
{1911] 2 K. B. 747. Folld. Parker v. Hambrook (1912), 
107 L. T. 249. Distd. Jackson ». Denton Colliery Co. 
(1914), 7 B. W. C. C. 92. Refd. Watkins v. Guest, Keen & 
Nettlefolds (1912), 106 L. T. 818. 

_ 2518. -]—A collier went to get coal at a stall, 

in which the props had been removed, & where he 

had been expressly told by the foreman not to go. 

Ue was there killed by a fall of coal :—Held: (1) 

the accident did not arise out of & in the course of 
¢c employment 








(2) It is the bounden duty of a county ct. judge 
to take a sufficient note in workmen’s compensation 


a 


Ifere he slipped on a 








haulage cable being in motion all the time. 
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cases (COZENS-HARDY, M.R.).—ToMLINSON  v, 
GARRATT’S, LTD. (1918), 6 B. W. C. C. 489, C. A. 
2519. -}—A collier left his place of work to 
go & relieve nature in an untimbered “ goaf.’’ 
It was a practice of the colliers to go into the 
timbered goaf, but they were prohibited from going 
into the untimbered part. The man was found 
crushed by a fall of stone, his head being about 
15 inches from the last prop & turned towards his 
working place. The judge found that the man 
had voluntarily taken upon himself the risk of 
doing what he was prohibited from doing, & that 
epee dependant, had not discharged the onus 
of proving that the accident arose out of the 
employment :—Held: there was evidence to 
support the findings.—CooKk v. MANVERS MAIN 
CoLLIERIES, LTD. (1914), 7 B. W. C. C. 696, C. A. 
2520. ——.|—A coal mincr was at work in a 
mine hewing coal at a spot in a gallery known as 
the ‘‘ horse lIevel.’’ The under manager, secing 
there was danger there from a threatened fall of 
stone, directed the miner & others working with 
him to move from the horse level a few yards into 
an adjoining gallery running at right angles into 
the horse level & get the coal there. While tho 
mincr was ‘working a stone fell on him, causing 
injuries resulting in permanent incapacity. It 
was proved that at the time of the accident the 
miner was not working whcre directed by the 
under manager, but in the horse level. On an 
application by the workman for compensation 
under Workmen’s Compensation Act, 1906 (c. 58): 
—Held: the ,workman had been guilty of dis- 
obedience of orders in not working where directed ; 
the orders went only as to the method in which 
the work was to be done & not to limit the sphere 
of the employment; & inasmuch as the workman 
was about the work he was employed to do, though 
in an improper manner, the accident was one 
arising ‘‘ in the course of the employment.”’ so as 
to entitle him to compensation.—JACKSON v. 
DENTON COLLIERIES Co., Lip. (1914), 110 L. T. 
559; 7B. W.C.C. 02, C. A. 
sole slarciat i :—Refd. Wardle v. Knthoven (1916), 10 B. W. 





2521. —-— Coal Mines Act, 1911 (c. 50), s. 48 (1).] 
—A number of workmen employed at a colliery 
having knocked off work after completing a night 
shift, walked along the main haulage road & con- 
gregated together near the foot of an incline, the 
Some 
loaded trucks which were being hauled up the 
incline broke loose & injured one man & killed 
another. The county ct. judge found that the 
men congregating there while the cable was still 
working was a practice which had been adopted 
for some time & was known to tho pit officials. 
But it was a practice which the men knew to have 
been prohibited. There were notices warning the 
men against being on the haulage way contrary 
to the regulations made under above sect. The 
employers contended that the accident was not 
one arising out of the employment, on the ground 
that the men were on the haulage road in breach 
of a verbal prohibition by the management, & of 
the regulations made by above sub-sect. The 
county ct. judge found that the verbal prohibition 
had not been enforced, & held that the statutory 
prohibition did not refer to the particular part of 
the haulage road on which the men were at the 





PART XIV. SECT. 5, SUB-SECT. 2.— 632; [1 
shiavar E. (b) iv. er C. C. 392.—SCOT 
—CONWAY vo. PUMPREESTON On Oe. 


J.—VOL. XXXIV. 


Lrp., [1911] 8S. C. 660; 48 Sc. L. KR. 
911) 1S. L. T. 440 


n. Locomotive craneman in wrong 





crane bay.}—MILLER v. NORTH BRITISH 
; 4B. W. 


.L. T, 6009; 2 B. 
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time, therefore the accident arose out of & in the 
course of the employment & he made an award in 
favour of appcts. :—Held: there was evidence to 
support the finding & no misdirection.—RvuckK 
v. STOCKINGFORD COLLIERY Co., LTD., MOORE v. 
SAME (1922), 92 L. J. K. B. 2213 128 L. T. 353 ; 
67 Sol. Jo. 96; 15 B. W. C. C. 219, C. A, 

Annotation :—Refd. Hawkridge v. Howden Clough Collieries 

Co. (1923), 92 L. J. K. B. 642. 

2522. ——.]—Appct., a boy of eighteen, 
was employed as a miner in resp.’s collicry. On 
Apr. 29, 1922, after working on a night shift, he 
was walking along a haulage road while the haulage 
rope wasin motion. He slipped & fell, & his ankle 
was caught between the haulage rope & the wall, 
& he was injured. The employers denied liability 
on the ground that they had forbidden workmen 
to use that road, & that appct. had acted contrary 
to the provisions of above sub-sect., which pro- 
hibits workmen from walking along a haulage road 
while the haulage rope is in motion except ‘‘ where 
there is provided on one side of the road a clear 
space of at least two fect in width between the 
tubs & that side of the road. ...’’ The county 
ct. judge found that the employers had not 
enforced the prohibition, that there was not a clear 
space of two feet between the haulage rope & the 
side of the road along the whole len;th of the 
haulage road, though there was such a space where 
the accident occurred, that appct. must be deemed 
to know the law & had acted in breach of the 
statutory prohibition, & was not, therefore, 
entitled to compensation as the accident did not 
arise out of the employment :—Held: the require- 
ment as to space applied to the whole length of the 
haulage road, the award must be upheld on the 
truc construction of the statutory regulations, & 
there was no misdircction.—UAWKRIDGE vv. 
IIOWDEN CLOUGH COLLIERIES Co., lrp. (1923), 
92L.J.K. 8.642; 128 L. T. 786; 67 Sol. Jo. 401 ; 
16 B. W. C. C. &5, C. A. 

2523. Employment to get flints— Particular trench 
forbidden.|—A workman who was employed to 
dig up flints in a certain hollow or quarry for the 
purpose of road making was forbidden to do so in 
a deep trench in the quarry on account of the 
danger that there was of the earth falling in. 
Nevertheless he went into the trench to work 
because the flints wcre more abundant there & his 
rate of pay depended upon the quantity of flints 
that he dug up. While suo engaged the earth fell 
in & smothered him :—Held: deccased workman 
was not merely doing what he was instructed to 
do in a forbidden manner, but was doing something 
outside the sphere of his employment & for his 
own benefit; & therefore the accident did not 
arise ‘‘ out of & in the course of ” his employment. 
—PARKER v. HAMBROOK (1912), 107 L. T. 249; 
56 Sol. Jo. 750; 5 B. W. C. C. 608, C. A. 

Aree Rad, Clark v. Southwark Corpn. (1925), 133 

2524. Intoxicated seaman ordered to his room— 
Accident in another part of ship.|—The second 
mate of a ship was ordered by the captain to go to 
his room, as he was intoxicated & not fit for work. 
Instead of doing so, he went aft in the opposite 
direction tv spcak to some one on a personal 
matter, & fell down an open hatchway :—Held : 
the accident did not arise out of the employment.— 
Woe ea v. JURA (OWNERS) (1913), 6 B. W. CG. C. 

p We e 


Annotation :—Refd. Nash v. S.s. ; 
C. OC. 590. S. Rangatira (1914), 7 B. W. 





MASTER AND SERVANT. 


2525. Seaman returning to ship to sleep—Sleep- 
ing on board forbidden.]—-A seaman, while return- 
ing to his ship at the quay side, met with an 
accident, which resulted in death. Seamen had 
been expressly forbidden to sleep on board when in 
port, other accommodation having been found 
for them. The accident happened at 11 p.m. :-— 
Held: (1) the accident did not arise out of & in 
the course of the employment. 

(2) County ct. judges ought to state the basis of 
their judgment (CozENs-HARDy, M.R.). 

(3) Evidence of important facts omitted from the 
judge’s notes should not be supplied by affidavit, 

ut should be agreed between the parties (per 
CUR.).—GRIGGS v. GAMECOCK (OWNERS) (1913), 6 
B. W.C. C. 15, C. A. 

2526. Employee killed on railway line—No 
authority to cross.|—A messenger boy, employed 
at a goods station, crossel the lines at night for 
some unexplained reason, contrary to rules, & 
was killed. The county ct. judge found that the 
accident did not arise out of & in the course of the 
employment :—Held: there was evidence to 
support the finding.—McGratn v. LONDON & 
NORTH WESTERN Ky. Co. (1913), 6 B. W. C. C. 
251, C. A. 

2527. Girl leaving machine to see fellow worker.] 
—A young girl working at a sweetmeat machine, 
believed that she heard a fellow worker at the next 
machine, a few feet off, call & ask her to come to 
her. She did so at once, without asking why she 
was wanted, & in some manner she could not 
explain, caught her hand in the cogs of the next 
machine, & severely injured it. She had no 
business as far as her work went, at tho next 
machine :—Held: there was no emergency to 
take her from her proper work, & the accident 
did not arise out of the employment.—CHINNICK 
v. PoTTER & CLARK, Lrp. (1916), 9 B. W. C. C. 
320, C. A. 

2528. Workman leaving duty-—For dangerous 
part of premises.|—A man was employed to {fill 
skips with ore. hen a skip was full it was his 
duty to call for a crane to lift it. If the call was 
not answered, it was his duty to find the crane boy. 
The crane travelled across a structure which was 
placed over a strect in order to connect two parts 
of the cmployers’ premises. This structure, 
although termed a ‘‘ bridge,’’ was only designed to 
carry the travelling crane. One dark evening the 
man called for the crane, got no reply, went up 
on to the ‘‘ bridge ’’ to find the crane boy, & fell 
through a trapdoor in the ‘ bridge ’”’ to the street 
below & was injured. Workmen were forbidden 
to go on to the “ bridge”’; but the man was 
ignorant of this prohibition, & honestly believed 
that he ought to go on to the “ bridge.’”’ It was 
obviously dangerous to go on the “ bridge ’’ at the 
time. ‘The man ought to have hailed the crane 
boy from a safe position near the ‘“ bridge ”’ :— 
Held: the accident did not arise “ out of’ the 
employment within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1 (1). 

If a risk is not in fact imposed by the employ- 
ment, a workman’s mistaken belief that it Is 
imposed will not make it a risk of the employment. 
—WARDLE v. ENTHOVEN & Sons, Lrp. (1916), 86 
L. J. K. B. 309; 116 L. T. 103; 33,7. L. R. 123 5 
61 Sol. Jo. 170; 10 B. W. C. C. 79, C. A. 
Annotations :—Refd. Finn v. Shelton Iron, Stee] & Coal 

Co. (1924), 131 L. T. 213; Borley v. Ockenden (1925), 

133 L. T. 72; Guest v. Gaston (1926), 95 L. J. K. B. 759- 

2529. Messroom boy—Descending shaft without 
authority.|—A mess room boy, employed to run 
errands, © messages, wait on workmen, & 
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generally do anything the foreman told him to do, 
was ascending a ladder from the bottom of a deep 
shaft, when he slipped & fell, injuring himself. 
There was a conflict of evidence as to whether it 
was in any circumstances the boy’s duty to descend 
the shaft. ‘The county ct. judge said that he dis- 
believed the boy’s statement, & believed the 
evidence of resps. that the boy had been warned 
& ordered not to descend the shaft. He therefore 
found that it was no part of the boy’s duty to go 
down the shaft, & held that the accident did not 
arise out of the employment :—Held: there was 
evidence to support the finding, & no misdirection. 
—JEFFERY v. MOWLEM & Co. (1918), 11 B. W. 
C. C. 266, C. A. 

2580. Taxi-cab driver—Plying for hire in pro- 
hibited area.]|—A taxi-cab driver, during an after- 
noon upon which, by arrangement with her 
employer, she was off duty, drove some fares in 
her cab outside the area for which the cab was 
licensed, against the orders of her employer, & 
in breach of the statutory petrol regulations. 
When returning, she met with an accident & was 
severcly injured, her right arm having to be 
amputated :—Held: the accident did not arise 
out of & in the course of the employment within 
Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1).— DENNIS v. ‘TAYLOR (1919), 89 L. J. K. B. 
158; 121 L. T. 296; 12 B. W. C. C. 171, C. A. 

2531. Sweeper in goods yard—Working in pro- 
hibited area.|—A man was employed by a railway 
co. to sweep their yard & goods warehouse. 
Several lines of rails ran through the yard, & it was 
his duty to sweep between the lines, but to stand 
clear of them when trucks were being run over 
them, On June 10, 1918, a capstan man in the 
employ of defts. gave notice to the man that he 
Was going to run trucks into the yard, which notice 
the man acknowledged. The first truck was sent 
in, & the capstan man stated that he saw the man 
apply the brake to it, which was not a part of his 
duty, & then leave the yard. A second truck was 
then sent down on another line, & shortly 
afterwards the man was found sitting on the 
ground, having sustained injuries from which he 
died. Upon a claim by his widow for compensa- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), the county ct. judge decided that, as soon 
a8 the workman received the warning from the 
capstan man, the line of rails to be used was put 
outside the sphere of deceased’s employment, & 
that as the last act he was seen to do was to apply 
the brake to the first truck, which was not within 
the scope of his duties, the accident did not arise 
out of & in the course of his employment within 
Workmen’s Compensation Act, 1906 (c. 58), 
8.1 (1). He accordingly made an award in favour 
of resps.:—Held: as deceased man had been 
seen to leave the yard after applying the brake to 
the first truck, the latter act was not the last act 
that he was seen to do; while it was improper for 
him to be on the line which was being used for 
Shunting trucks, he might, in pursuance of his 
duties as sweeper, have intended to cross that 
line while the trucks were at rest in order to sweep 
in another place; the facts had not been fully 
Tpecrtained, é& there must be a new trial.— 
pe v. GREAT CENTRAL Ry. Co. (1919), 88 
neo: 1177; 121 L. T. 263; 12 B. W.C. C. 
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ment when he starts it when on the 


ESTEEN TRUS 
uGHBY & DuNOAN (1914) 
W. L. R. 818; 7 W. W. RB. 569.—CAN 


307 


2582. Entry into prohibited area.|—Davirs v. 
GWAUNCAEGURWEN COLLIERY, No. 2572, post. 


(c) Prohibitions limiting Mode of Work. 

2538. Touching machinery in motion—Replacing 
band.|—WHITEHEAD v. READER, No. 2472, ante. 

2534. Oiling.|—A workman was employed 
to oil machinery. e was strictly forbidden to oil 
it when it was in motion. He had been seen to do 
so, & warned against the practice. He did so 
again, & received severe injuries, from which he 
died :—Held: the accident arose out of & in the 
course of the employment.—MAWDSLEY v. WEST 
eae ees Co., Lrp. (1911), 5 B. W. C. C. 

9 e e 





Annotations :—Apld. Watkins v. Guest, Keen & Nettlefolds 
(1912), 106 L. T. 818. Distd. M’Diarmid v. npn é gel 
6 B. W. C. C. 878. Apld. Chilton v. Blair (1914), 11 L. T. 


782; Sanderson v. Wright (1914), 7 B. W..C. C. 141. ° 

Distd. Herbert v. Fox, [1916] 1 A. C. 405. _Folld. Phillips 

v. Kstler (1921), 14 B. W. C. C. 138. Reld. Williams v. 

Llandudno Coaching & Curriago Co., [1915] 2 K. B. 101; 

Baker v. Bradford (1916), 85 L. J. K. B. 1031; Leivers 

v. Barber, Walker (1924), 131 L. T.12; Uptons. GC. Ry. 

[1924] A. C. 302. 

2535. Cleaning.|—Resp. was employed by 
applts. to work at a machine, & it was part of his 
duty to clean the machine when necessary. Work- 
men were expressly forbidden to clean machines 
when in motion, & resp. was aware of this rule. 
He did clean his machine while it was in motion, 
é& was seriously injured in consequence :—Held : 
he was acting within the scope of his employment 
although disobediently, & he was entitled to 
compensation under the Workmen’s Compensation 
Act, 1906 (c. 58).—HsTLER BROTHERS v. PHILLIPS 
(1922), 91 L. J. K. B. 470; 127 L. T. 73; 15 
B. Ww. C. C. 291, H. L.; affg. S. C. sub yom. 
PHILLIPS v. ESTLER BROTHERS (1921), 14B.W.C.C. 
138, C. A. 

‘Annotutions :—Consd. Loivers v. Barber, Walkor (1924), 
93 L. J. K. B. 933. Refd. Ardon Coal Co. v. M‘Intosh 
1923), 16 B. W. C. GC. 320; Rodger v, Fife Coal Co. 
1923), 16 B. W. C. GC. 299; Fife Coal Co. v. Braid (or 

urence or Wilson or Murray) (1924), 93 L. J. P. C. 225 5 

ta v. Shelton [ron, Steel & Coal Co. (1924), 131 L. T. 


2536. .|—A boy employed by a builder & 
contractor in doing odd jobs had asked to be put 
on @ machine & was instructed to feed a planing 
machine with planks, the thickness of which had 
to be reduced, & to take them out at the other 
end. Lc was warned not to touch the machine if 
anything went wrong with it, but to report the 
matter tu the foreman. The machine having 
stuck the boy tried to get the plank out of it by a 
method he had seen other workmen use, but in 
so doing accidentally restarted it & seriously 
injured his fingers. ‘The county ct. judge found 
that the accident was caused, not by the boy doing 
anything outside the scope of his employment, 
but by the disregard of a general prohibition in the 
course of doing work within the scope of the 
employment :—Held: there was evidence to 
support the finding & no misdirection.—FOULKES 
v. ROBERTS (1919), 122 L. T. 169; 12 B. W.C. C. 
370, C. A. . 

2537. Collier enteryng dangerous seam.|—HARD- 
ING v. BRYNDDU COLLIERY Co., Lrp., No. 2516, 
ante. 

2538. Collier riding on footboard of train pro- 
vided by employers.]|—A collier on his way to the 
colliery 1 j 








in a train provided for the men by the 
employers, when near the station & before the 





p. Brakeman passing between cara 
to couple.] — WRIGHT v. CANADIAN 
Paorio Ry. Co., (1923) 1 D. L. R. 3713 

.v. | 16 Sask. L. R. $67; (1923) 1 W. W. BR. 
329 130.—OAN. 
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train had stopped, got out of the carriage on to the 
footboard so as to be ready to jump off as soon as 
the train arrived at the stopping place. He fell 
off & lost both hands. The county ct. judge held 
that he was riding in the train in the course of his 
employment, & therefore, although he was guilty 
of wilful misconduct, the injury being permancnt, 
he was entitled to compensation :—Held: this 
decision must be affirmed.—WATKINS v. GUEST, 
Kren & NETTLEFOLDS, Lrv. (1912), 106 L. T. 
818; 5B. W. C. C. 307, C. A. 

Annotations :—Folld. Frazer v. Riddoll (1913), 7 B. W. C. C. 
41. Distd. Price v._ ''redegar Iron 
111 L. T. 688. Apld. Sanderson v. Wright aa 110 

L. T. 517. Consd. Pritchard v. Torkington (1915), 111 

L. T. 917. _Refd. Plumb v. Cobden Flour Mills Co., [1914] 

A. C. 62; Woodilee Coal & Coke Co. v. Robertson (1919), 

12 B. W. C. C. 463. 

2539. Servant riding instead of leading horse.]— 
A groom was thrown from a horse which he was 
exercising, & which, there was some cvidence, 
he had been told to lead, but not to ride. The 
horse threw him, & he lost the sight of one cye & 
suffered otherinjuries. The county ct. judge found 
that the accident: arose out of & in the course of 
the employment :—Held: there was evidence to 
support the finding.—WkIGHT v. Scorr (1912), 5 
B. W.C. C. 431, C. A. 

2540. Employee crossing railway line— Though 
prohibited by railway company.}|—Deceased was 
employed as a traveller by resps., who were dealers 
in scrap iron. It was his duty to go to various 
railway stations in different parts of the country 
to examine the scrap iron which was to be con- 
signed to his employers, & to give directions as to 
what was to be done with the goods. In the 
course of his work he went, as he had gone on many 
previous occasions, to the goods yard at a certain 
station belonging to arailway co. At that station 
there were several lincs, & the yard was so con- 
structed as to admit of a man crossing from one 
side to the other, but he could go round by the 
end of the stop blocks & so avoid danger. It was 
contrary to the rules & regulations of the railway 
co. to cross the yard while shunting operations were 
going on. On the day of the accident complained 
of, the goods for resps. were on the other side of the 
yard, & deccased went round by the end of the 
stop blocks. On coming back from where he had 
seen the goods, he attempted to cross one of the 
railway lines & in doing so he was caught between 
the buffers of two waggons & killed :—Held: even 
although deceased might have been guilty of 
** serious & wilful misconduct ’’ within the meaning 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2) (c), yet that circumstance was immaterial 
inasmuch as the accident which occurred to him 
resulted in his death; & dependants of deceased 
were no less entitled to compensation than if he 
had been one of the servants of the railway co. 
who had in the course of his duty crossed the line 
while shunting operations were in progress & met 
with his death, the accident having been caused 
by a risk incident to the employment.—SANDER- 
SON v. WRIGHT (HENRY), Lrp. (1914), 110 L. T. 
617; 30 T. L. R. 279; 7B. W.C. C, 141, C. A. 

2541. Sitting at work instead of standing.|— 
(1) lf an accident occurs through a workman 
doing his work in a wrong way it may be an 
accident arising out of his employment within 
the meaning of Workmen’s Compensation Act, 
1906 (c. 58). Resp. was employed by applts. to 
attend to a rolling machine. It was his duty to 
stand at the machine, but he chose, in disobedience 


& Coal Co. (1914),. 
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to the rules, to sit on the guard, & in consequence 
his foot was caught in the rollers & seriously 
injured. ‘The accident would not have happened 
if he had remained standing :—Held: the accident 
arose out of his employment, & he was entitled 
to compensation. 

(2) Construction of the Acts (see No. 2041, 
ante) —BLAIR & Co., Lrp. v. CHILTON (1915), 
34 L. J. K. B. 1147; 118 L. 7.514; 31T.L. R. 
437; 59 Sol. Jo. 474; 8 B. W. C. C. 324, H. L. ; 
affg. S. C. sub nom. CHILTON v. BLain & Co., LTp. 
(1914), 111 L. T. 782, C, A. 


Annotations :—<As to (1) Folld. Partridge v. Whiteley (1915): 
8 LB. W. C. GC. 53. - Baker v. Bradford (1916), 85 
L. Js K. B. 1031; Herbert v. Fox, 1916] 1] ° CO. 405. 
Consd. Clarke vw. Anderson & Andersons (1919), 12 
B. W. 0. C. 74. Refd. Wiliiams v. Llandudno Coac 
& C Co. Nad Fe K. B. 1013 

: ard] 


[1916] 2K. B. 6 

L. J. K. B. 309; L. & Y. Ry. v. Highley, [1917] A. C. 
352; Maydew v. Chatterley-Whitfield Collierics, [1917] 
2 K. B. 742; Bourton »v. Beauchamp, [1920] A. C. 

1001; Leivers «. Barber, Walker (1924), 93 L. J. K. B 

933; Upton ». G. C. Ry., [1924] A. ©. 302. 

2542. Firing charge without orders.|—One of 
the duties of a mincr employed as a ‘‘ pikeman ”’ 
was to bore & charge holes for blasting, &, after 
waiting for the fireman’s word, to light the fuses 
he had laid, & fire the holes. He bored & charged 
two holes, & then, without waiting for further 
instructions from the fireman, who was temporarily 
absent, fired both holes, & was killed by the 
explosion of the second :—leld; the prohibition 
he had disobeyed was not one limiting the sphere 
of employment but related to an act within that 
sphere, & the accident therefore arose out of his 
employment.—CoRBETT v. Pitt (H. 8S.) & Co. 
(1915), 8 B. W. C, C. 466, C. A. 

2548. Crossing table in front of circular saw.|— 
Resps. were timber merchants. For cutting up 
the timber they had a circular saw, against which 
the wood to be sawn was pressed by a moving table, 
to which it was fastened down, worked by 
machinery. A lad helped the foreman sawyer 
to work the machine. ‘The foreman said he would 
have his tea, & left the saw running, telling the lad 
to ‘clear up”’ whilc he was away. Some pieccs 
of wood had to be cleared away on the opposite 
side of the table, & instead of going round he crossed 
the table. For sume reasons unknown, the lever 
which held the table stationary became released, & 
the lad was pushed up against the saw & both feet 
were so injured that they had to be amputated. 
The county ct. judge rejected the employers’ 
contention that, in crossing the table while the 
saw was running, the lad incurred a risk wholly 
outside his employment, & found that the accident 
arose out of employment & awarded him compensa- 
tion :—Held: there was evidence to support the 
finding, & no misdirection.— CLARKE v. ANDERSON 
& ANDERSONS (1919), 12 B. W. C. C. 74, C. A. 

2544. Girl tending machine with hair down.]— 
Appct., a girl of sixteen years old, was employed 
by resps. to take full bobbins off the frames & 
replace them with empty ones. When the bobbiss 
were not full, she was told to go to a place called 
the ‘‘ broad alley,” to wait until she was required. 
While waiting there she sat on a skip with her back 
leaning against the frame of the machine, & her 
hair, which was down her back, was caught in the 
moving machinery & she was injured . There were 
typewritten notices in the mill prohibiting girls 
from wearing their hair down their backs, & the 
employers alleged that the girls had been warned 
against the practice. The county ct. judge, how- 
ever, on a claim for compensation being made, 
found that this girl had not received adequate 
warning & had not seen the notices, & that in fact 
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it had been her custom to wear her hair in this way 
when working. He further found that although 
the girl was doing something in a wrong way she 
was not doing anything outside the scope of her 
employment, & he therefore made an award in 
her favour :—Held: there was cvidence to 
support the findings & no _ misdirection.— 
MATTHEWS v. MCCLURE & Sons, Lrp. (1920), 90 
L.J.K.B. 510; 124L.T.103; sub nom. MCCLURE 
& aa Lrp. v. MATTIEWS, 13 B. W. C. C. 221, 
(. A. 


(d) Ambiguous Instructions. 

2545. Workman entitled to compensation.|— 
A painter was engaged with his mate in painting 
a furnace from a scaffold on a gantry about 100 ft. 
above the ground. Owing to the proximity to 
the gantry of explosion doors, from which poisonous 
fumes escaped, when the furnace was in full 
blast, notices were placed in conspicuous places 
prohibiting workmen from working on the furnace 
without permission. The painter had for three 
days been prohibited from continuing his painting 
on the furnace. On the fourth day he delayed 
going up for about threc hours, & ascended the 
furnace with his mate about 10 a.m. He subse- 
quently fell to the ground & was killed. In arbn. 
proceedings commenced by the widow, the county 
ct. judge, at a late stage, admitted evidence by the 
mate that deceased man had told him that he had, 
on the previous evening, asked the furnace manager 
to allow him to continue his work on the follow- 
ing day, & that the manager had said that he would 
make arrangements for deccased workman to go 
up on the following morning. The county ct. 
judge found that the man went up in the bond fide 
belicf that he had permission; & that in view of 
the ambiguity of the instructions, the employers 
could not be heard to say, when the workman 
adopted one of the courses, that those were not 
the instructions given. He therefore made an 
award in favour of the dependant :—Held: the 
evidence was admissible as evidence of a declara- 
tion or statement in the course of his duty; the 
facts justified the county ct. judge in making 
the award; & the appeal must be dismissed.— 
FINN v. SHELTON IRON, STEEL & Coat. Co., Lrn. 
(1924), 181 L. T. 213; 17 B. W. C. C. 69, C. A. 


F'. Seaman Leaving or Riturning to Ship. 

2546. Fall from ladder between quay & ship.]-— 
Applt.’s husband was employed by resps. to watch 
trawlers as they lay in Granton Harbour. Ile 
was on duty for twenty-five hours, during which 
time he had to provide his own food; & in con- 
nection with his duties it was occasionally neces- 
sary for him to be on the quay. In the course 
of his watch he left the trawlers & went to an hotel 
which was a short distance away from the harbour, 
Where he got half a glass of whiskey & a glass of 
beer. He was absent a very short time, & on his 
return to the quay, while descending a fixed 
ladder attached to the quay to go on board one 
of the trawlers, he fell into the water & was 
drowned :—Held: the accident arose ‘‘ out of & 
in the course of” the employment of deceased 
within the meaning of Workmen’s Compensation 
Act, 1906 (c. 58), for when the accident occurred 
he had returned to the quay which was the scene 
or sphere of his duty. 
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Qu.: must a party claiming compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
prove affirmatively not only that the accident 
causing the injury happened during the work- 
men’s employment, but also arose out of & in the 
course of his employment; & if the facts proved 
are equally consistent with the existence or non- 
existence of these essential conditions, must 
appct. fail—Low (OR JACKSON) v. GENERAL 
STEAM FISHING Co., Lrp., [1909] A C. 523; 78 
L. J. P. C. 148; 101 L. fT. 401; 25 T. L. R. 787; 
53 Sol. Jo. 763; 2B. W. C. C. 56, H. L. 
Annotations :—Distd. Hewitt v. Ship Duchess, [1910] 1 

K. B. 772. Expld. Moore v. Manchester Liners, [1910] 

A. C. 498. Consd. Webber ». Wansborough Paper Co., 

[1913] 3 K. B. 615. Refd. Snoddon v. Greonfleld Coal & 

Brick Co. (1910), 3 B. W. C. C. 557; Kitchenham », 
8.8. Johannesburg, Leach v. Oakley Street, [1911] 1 K. B. 
523; Warren v. Hedley’s Colliery Co. (1913), 6 B. W. C. C. 
136; Trim Joint District School, Board of Managoment 





v. ieee f [1914) A. C. 667; Braine v. Port of London 
Authority (1920), 13 B. W. C. C. 342. 
2547. ——-.]|—(1) M. was a fireman employed 


on board a steamship. While that steamship 
was lying off Brooklyn, M. went ashore with leave 
for his own purposes to buy certain articles that 
he wanted. He arrived back at the quayside 
after midnight, & in climbing up the ladder which 
connected the ship with the quay he fell into the 
water & was drowned :—Held: the accident arose 
out of & in the course of M.’s employment, & 
therefore, his widow was entitled to claim 
compensation. : 

(2) An accident befalls a man “in the course 
of” his employment, if it occurs while he is doing 
what a man so employed may reasonably do 
within a time during which he is employed, & at 
a place where he may reasonably be during that 
time (LORD LOREBURN, ©.).—Moore v. MAN- 
CHESTER LINERS, LTv., {1910} A. C. 498; 79 
L. J. K. B. 1175; 103 L. T. 226; 26 T. L. R. 
618; 54 Sol. Jo. 703; 3B. W. C. C. 527, O. L. 3 
revseg., [1909] 1 K. B. 417, C. A. 

Annotations :—.18 to (1) Consd. Low (or Jackson) » Genoral 
Steam Fishing Co., [1909] A. C. 523; Watson v. Sherwood 
(1909), 2B. W. C. C. 462. Distd. Hewitt o. Ship Duchess, 
(1910) 1 K. B 772. Expld. Kitchenham v. 8.8. Johannos- 
burg, Leach v. Oakley Strect, {1911} 1 K. B. 523. Consd. 
Spencer v. Liberty (Owners) (1917), 86 L. J. K. B. 1381 ; 
Davidson v. M‘Robb or Officer, [1918] A. C. 304; Howit- 
son v. St. Helens Colliery Co. (1923), 16 B. W. C. C. 230. 
Expld. St. Helens Colliery Co. v. Hewitson, [1924] A. C. 
59. Refd. Bender v. S.S. Zont, (1909) 2 K. B. 41; 
Gilbert v. Nizam (Owners) (1910), 3 B. W. C. C. 455; 
Halvorsen v. Salveson (1911), 5 B. W. C. C. 519; Kitchen- 
ham »v. S.S. Johannesburg, Leach v. Oakley Street, [1911] 
A. C. 417; Newson v. Burstall & Farrow (1915), 112 
L. T. 7923; Webber v Wansborough Paper Co., [1915] 
A. G. 51. As to (2) Consd. Low (or Jackson) v. General 
Steam Fishing Co., [1909) A. C. 523; Kitchenham v. 
$8.8. Johannesburg, Leach v. Oakley Strect, [1911] A. C. 


417. Expld. M‘Lauchlan v. Anderson (1911), 4B. W. C0. C. 
376. Consd. Parker v. Ship Black Rock, [1914] 2 K. B. 
39: Davidson v. M‘'Robb or Officer, [1918] A. C. 304. 


Refd. Smith v. Fife Coal Co. (1913), 6 B. W. C. C. 435; 
White v. Avory (1915), 9 B. W. C. ©. 663. Espie ov. 
ritish Basket Co. (1920), 13 B. W. C. C. 492; St. Holens 

Colliery Co. v. Hewitson, [1924] A. C. 59. 

2548. Fall from gangway leading to ship.]— 
A sailor, having been absent on leave, was re- 
turning to his ship, when he fell into the water. 
There was no evidence whether he had ever 
reached the gangway which led from the wharf 
to the ship & was well lighted :—Held: the acci- 
dent arose in the course of, but not out of the em- 
ployment, & no compensation was payable.— 
KITCHENHAM v. JOHANNESBURG (OWNERS), (1911] 
A. C. 417; 80 L. J. K. B. 1102; 105 L. T. 118; 
27 T. I. R. 504; 55 Sol. Jo. 599; 4B. W.C. C. 
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2548 i. Fall from gangway leading to 
ship, }—The workman, aa engineer, 
was returning to his ship to attend to 


inistook the g 
boats next to h 


drowned :—/Held : 


the boilers on a dark 


own gangway, & fell 
pol the accident arose 


night. He | out of & in the course of the employ- 


ay tothe tier of | ment.—WILSON wv. LYLE (1925), 18 
roper tier for his | B. W. C. C. 731.—S8COT. 
erefrom & was q. Fall when jumping from pier 


to ship—Return to duly.}—KkKARON v. 
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Sect. ene to compensation: Sub-sect. 2, F., G. 


311, H. L.; affg. 8. C. sub nom. KitcHENHAM »¥. 
JOHANNESBURG (OWNERS), LEACH v. OAKLEY 
Street & Co., [1911] 1 K. B. 528, C. A. 
Annotations :—Apld. Biggart v. 8.S. Minnesota (1911), 5 

B. W. C. C. 68. Consd. Booth v. Leeds & iverpool 

Canal Co. (1914), 73. W. OC. C. 434; Craig v. 8.8. Calabria 

1014). 7 3B. W. C. C. 932; M‘Crae v. aoe 7 
B. W. O. C. 898; Parker v. Ship Black R [1914] 2 
K. B. 39; White v. Avery (1915), 9B. W. C. C. 663. 
Apld. Spencer v. Liberty (Owners) (1917), 86 L. J. K. B 
1881. ned. Davidson v. M‘Robb or Officer, [1918 
A. C. 304. Refd. Amys v. Barton (1911), 105 I. T. 619; 
Greene v. Shaw (1911), 5 B. W. C. C. 573; Halvorsen v. 
Salvesen (1911), 5 B. W. C. C. 519; M‘Iaren v. Cale. 
Ry. (1911), 6 B. W. C. ©. 492; Refuge Assoe. v. Millar 
rl): 6 B. W. C. C. 522; Martin v. Lovibond (1914), 7 

. W. GC. GC. 243; Webber ». Wansborough Paper Co., 
11915) A. C. 513; Williams ¢. Llandudno Coaching & 
Carriage Co. (1915), 112 L. T. 848 ; M‘Lean v Macbrayne 
(1916), 9 B. W. CO. ©. 687; Blake v. Ramsay (1917), 10 
B. W. C. G. 600; St. Helens Colliery Co. v. Hewitson, 
[1924] A. C. 59; Wilson o. Lyle (1925), 18 B. W.C.C. 731. 

2549. Fall passing from ladder to rail of ship.]|— 
A seaman had returned to his ship. He had 
passed over a gangway from the wharf, & had one 
foot on the rail of the ship & the other on a ladder 
leading from the rail to the deck, when he over- 
balanced & fell over the side of the ship & was 
drowned :—Held: the accident arose out of & 
in the course of the workman’s employment.— 
CANAVAN v. UNIVERSAL (OWNERS) (1910), 3 B. W. 
C. C. 355, C. A. 

2550. Fall from pier—While waiting for boat.]— 
The master of a ship, which was lying in Bangor 
Roads owing to stress of weather during a trading 
voyage from Liverpool to Penmacnmawr & back, 
went on shore in the evening &, after staying at 
an hotel for an hour, returned to the pier & hailed 
his ship to send a boat. Before the boat reached 
him he fell off the pier & was drowned. It was not 
poe that he went ashore on the ship’s business, 

ut it was proved that he had a right to be on 
shore. His dependants claimed compensation 
under Workmen’s Compensation Act, 1906 (c. 58) : 
—Held: the accident did not arise out of 
deceased’s cmployment.—FLETCHER v. JUCHESS 
(OWNERS), [1911] A. C. 671; 81 L. J. K. B. 33; 
27 T. LL. R. 508; 65 Sol. Jo. 508; 4B. W. CG. C. 
317; sub nom. HEWITT v. DUCHESS (OWNERS), 
105 L. T. 121, H.W. 

Annee ee aevoren. 2 pees (1811), 6 B. W. 
» : SED Ha &. 8.8. a 7 

Oakloy Strect, [1911] 1K. B. 523. serie tia 

2551. Bringing boat to return to ship.J]— 
The mate of a barge went ashore, though under 
no obligation to do so, with the captain, who had 
to purchase provisions. He moored the boat 
they had used to the end of a floating pier. On 
returning in the evening the captain told the mate 
to go on the pier, get the boat, & bring it round to 
hin at a landing stage. The night was dark, & 
no lights were permitted on or near the pier. 
He went on to the pier, but there was some doubt 
on the evidence whether he actually reached the 
boat or not. A splash was heard & he fell into the 
water & was drowned. The county ct. judge 
drew the inference that deceased had reached the 
boat & was thercfore within the ambit of his em- 
ployment, & the accident arose out of & in course 
of that employment :—Held: there was evidence 
to support the inference.—HARMAN v. Crow & 
Co. (1915), 9 B. W. C. C, 88, C, A. 
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2552. Fall from steps of jetty—Not property of 
employers./—A ship’s carpenter went on shore 
by leave & on his return, going up steps, which 
were part of a jetty which was not the property 
or under the control of the shipowners, the hand 
rail broke & he fell into a small boat in the water 
underneath the jetty. On a claim for compensa- 
tion the county ct. judge made an award in favour 
of the employers on the ground that the accident 
did not arise in the course of the employment ; 
that the jetty was not the property of nor under 
the control of the employers ; & that the work- 
man, though returning to his ship, had not reached 
it & was in effect still on land :—Held: it was not 
possible to say there was no evidence on which 
the county ct. judge could come to the conclusion 
he did come to, & the award must stand.—LAsH- 
BROOK v. TimEsS SHIPPING Co. (1923), 129 L. T. 
403; 16 Asp. M. L. C. 209; sub nom. LASHBROOK 
v. ‘TIMES SHIPPING Co., Lrp., ALCOCK v. TIMES 
SHIPPING Co., Lrp., 16 B. W. C. C. 63, C. A. 


G. Acts done under Orders from Superior. 


2553. General rule.|—The master of a steam 
trawler proceeding upon a fishing voyage was 
warned by the Admlty., of an enemy’s mine fleld, 
& directed to steer a roundabout course which 
would avoid it. In spite of these instructions 
he stecred an easterly course directly through the 
mine field towards his fishing ground. While the 
vessel was in the mine field he saw some mines, 
which he buoyed, & then stecred southward to 
warn some war ships, which he saw in that direc- 
tion, of the mines. While on this course the vessel 
struck another mine, & was blown up. The chicf 
engineer was severely injured by the explosion, 
& claimed compensation. He was unaware of 
the Admlty. instructions:—Held: the injury 
was caused by ‘‘ accident,” &, as it happened 
while the engineer was carrying out the lawful 
orders of the master, it arose out of & in the course 
of the employment within Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 1 (1). 

If a person is put over a subordinate employee, 
that employee is not at liberty in matters within 
the scope of the employment of the subordinate 
to disobey orders given to him by the superior 
& we cannot cncourage any argument that if in 
those circumstances an accident arises the employer 
is not liable (Cozens-Harpy, M.R.).—lRisDALE 
v. KILMARNOCK (OWN#RS), [1915] 1 K. B. 503; 
84 L. J. K. B. 298; 112 1. T. 439; 31 T. L. R. 
134; 59 Sol. Jo. 145; 8B. W. C. 0. 7, C. A. 

2554. Sphere of employment enlarged—Instruc- 
tion by engineer to put machine in order.|—A 
machine for cutting tin lids, at which the workgirl 
was employed, jambed by reason of a piece of 
tin sticking in the machinery. She reported it, 
as was her duty, to the engineer in charge, who 
wrongly told her to see to it herself as he could 
not come then. While she was trying to remove 
the piece of tin she was seriously injured as tife 
result of a fellow workgirl, who knew what was 
being done, interfering with & starting the machine 
by putting her foot on the treadle for some un- 
known reason :—Held: the scope of the ae ete 
ment had been enlarged by the direction of the 
engineer, & the accident arose out of & in the 
course of that employment.—GEARY v. GINZLER & 





KEARON (1911), 45 I. L. T. 96; 
B. W. OC. g 435.—IR. : . 
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with own ovisions— I cae: 
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CRAIG v. CALABRIA (OWNERS) (1914), 7 | SCOT 
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a. Sphere of employment enlarged 
adnan 6b ne to cut bracken for 
bedding. }—COLLINS v. OPOTIKI COUNTY, 
{1923) N. Z. L. R. 747.—N.Z. 


v. ANOHOR- 
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Se aa (1913), 108 L. T. 286; 6 B. W. C. C. 

72,0. A. 

Annotation :—Reld. Risdale v. 3.8. Kilmarnock (1914), 8 
B. W. C. ©. 7. 


2555. Instruction to ‘‘ go & find a job.’’]— 
The workman, a boy of fourteen, was employed 
as a truck boy on a machine for cutting & making 
tops of packing cases, his duty being to push trucks 
of wood from the machine to the stack yard. Ie 
had nothing to do with the machine itself. Whilst 
waiting for a truck to be filled for him to move, 
one of his employers, seeing him apparently idle, 
told him to “ go & find a job.” We accordingly 
got a short stick & endeavoured to clear out the 
blower of the machine, which had become choked 
with chips, & in so doing slipped, & putting out 
his hand to save himself brought it in contact 
with the rotary saw of the machine & was seriously 
injured. On an application by him for com- 
pensation the county ct. judge held that the acci- 
dent did not arise out of & in the course of the 
employment :—Held: the direction by the em- 
ployer to ‘‘ go & find a job’”’ must be taken to 
have meant that appct. was to do something which, 
although it was not within the scope of the employ- 
ment was boys’ work & was not improper for him 
to do; what appct. did was within that direction ; 
& accordingly the accident arose out of & in the 
course of the employment.—LANE v. Lusty (W.) 
& Son, [1915] 3 K. B. 230; 84 L. J. K. B. 1342; 
118 lL. T. 615; 8B. W. C. C. 518, UO. A. 

2556. —-—- Instruction to use lift after forbidden 
hours,|—-A lad worked on the top story in a build- 
ing in which there was a lift. There was an old 
notice posted up to the effect that coal should 
only be taken up in the lift before 9 a.m. In 
the afternoon the lad was told to get some coal. 
Ile went downstairs & found a boy who helped 
him to fill a bath with coal & put it in the lift; & 
then he asked the man in charge of the lift to send 
it up & got into the lift himself. On the way up 
his foot was injured in some way by the lift. The 
county ct. judge held that the injury was due to 
an accident arising out of the lad’s employment : 
—Held: there was no misdirection & the award 
was right.—MARSHALL v. RopGkERS (JOSEPH) & 
Sons, Lip. (1917), 10 B. W. C. C. 588, C. A. 

2557. —_— Instruction by foreman to assist 
fellow employee.]—-A stecl dresser worked near a 
bandsaw at which a young woman was employed. 
On June 12, 1918, he helped her, at her request, 
to remove a blunt saw & put in a sharp one, & 
then to set her job, the stecl casting to be worked 
being too heavy for her. While helping her 
further he overbalanced & was thrown against the 
Saw, losing the first three fingers & part of the little 
linger of his right hand. His & the girl’s evidence 
was that the assistant foreman had told him to 
help the girl in any difficulty, but the assistant 
foreman said he had told the girl to get the work- 
man’s help only in cleaning sand off the castings, 
& that if she was in difficulties in connection with 
her work at the saw she was to get a sawyer’s 
help :—Held: the workman had been obeying 
the instructions of the assistant foreman in helping 
the girl, & therefore the accident arose out of & 
in the course of the employment, so that the work- 
man was entitled to compensation.—Cars v. 
VICKERS, Lrp. (1919), 88 L. J. K. B. 408; 120 
L. T. 465; 12 B. W. C. CG, 27, C. A. 


sees XIV. SECT. 5, SUB-SECT. 2.—H. 
loaded hutch without waiting dor v 
: ver. }—BarRp (WILLIAM) & 4o., LTD. 
SoatQBSON (1914), 7 B. W. C. C. $25,— 





when leaving 
vo. GRAND TRUN 
{1926] 1 


c. Workmen climbing belween cars 
work.) —~ MACKENZIE 
K PAOIFIO Ry. Co., | A 
J1D. LL. R.1; [1926] 8. C.R. 
178; affy., (1925] 3 621 
[1925] 2 W. W. R, 393 ; 
448; affo., (1924] 3 D. L. 
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H. Acts in accordance with Usage or Practice. 


2558. Mines—Using sump shaft instead of 
ladder.]—The proper & safer way to proceed from 
a lower to a higher level of a mine was by a ladder, 
though the miners habitually used a sump shaft 
provided for raising metals. At the time of the 
accident a miner was leaving by way of the sump 
shaft :—Held: there was evidence that the acci- 
dent arose out of & in the course of his employ- 
ment, & was not due to serious & wilful miscon- 
duct.—DovuaG.uas v. UNITED MINERAL MINING Co., 
Lrv. (1900), 2 W. C. ©. 15, C. A. 

nnotation :—. ° : ‘ 

A +s aes ‘Heli, Handing v. Brynddu Colliery Co. (1911), 

2559. Miners leaving by usual route.|— 
(1) Where in a case under the Workmen’s Compen- 
sation Act, 1906 (c. 58), the facts are either found 
or admitted, the only question to be decided is 
the inference to be drawn from those facts, which 
is a question of law, & it is open to the Ct. of Appeal 
in such a case to review the conclusion at which 
the county ct. judge has arrived, & to say whether 
it is or is not wrong in point of law, & whether or 
not he has misdirected himself. 

(2) The employment of a workman is not 
limited to the moment when he reaches the place 
where he is to begin his work, & to the moment 
when he ceases that work. It includes a reason- 
able interval of time & space. 

(3) A collier left his work, after coming up 
from the pit, by a route which crossed on the 
level some lines of rail belonging to & under the 
control of his.employers. At the time the work- 
man tried to cross there were some trucks stand- 
ing on the line, & he tried to get under them; as 
he was doing sv the trucks moved, & he was 
seriously injured. The county ct. judge found 
on the facts that there were three ways by which 
the workman might have gone home, but the way 
he went by was the shortest, was always used by 
all the workmen who lived in the same direction 
as appct., & was so used with the knowledge & 
consent of the employers :—Held: the accident 
arose out of & in the course of appct.’s employ- 
ment within Workmen’s Compensation Act, 1900 
(c. 58), 8s. 1.—GANE v. Norton HI.Lt. COLLIERY 
Co., [1909] 2 K. B. 539; 78 L. J. K. KB. 921; 100 
2. TL. 979; 25 T. L. R. 640; 2 B. W. CGC. ©. 42, 
C. A. 

Annotatiuns :-—.18 to (1) Refd. Scott v. 





Pearson, ({1916] 2 


. B. 61. 4s to (2) Refd. Hoskins v, Lancaster (1910), 
26'T. L. K. 612. Aste (3) Distd. Gilbort v. Nizam (Owners), 
(1910) 2 K. B * Popo v. Hill’s Plymouth Co. (1910), 


. 5553 | 

102 L. T. 632. Folld. Nicol v. Young's Paraffin Lignt & 
Mincral Vil Co. (1915), 8 B. W. C. OC. 395; Fox v. Rees & 
Kirby (1916), 86 L. J. K. B. 43. Apld. Longhurst v. 
Stewart (1912), Ltd., [4916] 2 K. B. 803. Distd. I. & Y. 
Ry. . hley, (1917) A. C. 352. Consd. St. Helens 
Colliery Co. v. Howitson, [1924] A. C. 50. Refd. Brico 
v. Lloyd, [1909] 2 K. B. 804; Vhillips v. Williams (1911), 
4 B. Wy. CG. C. 143; Cook v. Ship Montreal (1913), 108 
L. T. 164; Webber v. Wansborough Paper Co., [1913] 
3 K. B. 615; Usher’s Wiltshire Brewery v. Bruce, (1914), 
6 ‘Tax Cas. 309; Baker v. Bradford (1915), 85 L. J. K. B. 
1031; Williams v. Llandudno Coaching & Carriage Co. 
(1915), 112 LL. T. 848; Palmer v. Harrod’s (1916), 9 
B. W. C. C. 291; Senior r. Brodsworth Main Colliery Co. 
(1917). 117 L. T. 496; Whittall v. Staveley Iron & Coal 
Co. (1917), 86 L. J. F. B. 985; Davidson v. M‘'Robb or 
Officer, {1918] A. C, 304; Gibbins v. British Dyes (1918), 
lL B. W. C. C. 180; Stevens v. L. & 8S. W. Rye 

87 L. J. K. B. 756; Horner v. Wandsworth, Wim 
& Epsom Gas Co. (1919), 88 L. J. K. B. 3553 A 
Whitworth v. ford, {1920] A. C. 757; 
Jonas & Colvor (1920), 13 B. W. C. C. 305; 
Baton Colliery Co. (1921), 14 B. W. C. C. 265; 


{1924] 2 W. W. R. 660.—CAN. 

d. Workmen ex work.) — 
workman was employed as a 

‘* barrow-man ’’ by the consignee of a 

cargo, in the unloadi of a ship. 

Other men working at the unl 

; | were employed by a ship-broker, 


rmstrong, 
Bratton v. 
; Brown v. 
Howells 


D. L. RR. : 
19 Sask. L. RR. 
KR. 47; 
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v. Powell Duffryn Steam Coal Co., [1926] 1 K. B. 472. 
Generally, Retd. Wilmerson v. Lynn & Hamburg 8.8. Co. 
(1913), 109 L. T. 63. 

2560. Miners riding on _ trucks.] — A 
collier met his death by accident while riding on a 
tub between the pit bottom & his place of work. 
By the special rules of the colliery, riding on tubs 
was forbidden except where permitted by the 
manager or ‘ under-looker,’’ but there was no 
evidence that deceased knew of the prohibition. 
Such permission had been given as to certain 
parts of the mine, through the fireman on duty 
there, but not as to the part where the accident 
happened. There was evidence that it was the 
regular practice of men returning from the night 
shift in this part of the mine to ride on tubs when 
they could. By a special rule it was part of the 
fireman’s duty to see that the rules were obeyed ; 
but he, finding the practice existing when he was 
put on duty in that part of the mine, & believing 
that it had been authorised before he came, never 
interfered with it :---Held : the accident arose out 
of the employment.—RicHARDSON v. DENTON 
CoLLIERY Co., Lip. (1913), 109 J. T. 370; 6 
B. W. C. C. 629, C. A. 

Annotations :—Apld. Williams ». Cleeves Western Valleys 
Anthracite Culliories (1924). 131 L. T. 231. Refd. Maydew 
v. Chatterloy-Whitfield Collicrios (1917), 117 L. T. 460. 
2561. Ship’s steward using cargo skid !nstead of 

gangway.|—A ship’s steward, being at :iberty to 

do so, went on shore when the ship was unloading 
cargo, & returned about 10 p.m. the same evening, 
being more or less under the influence of liquor. 

Instead of using the gangway, as he ought to have 

done, he came on board by the cargo skid, in step- 

ping from which he slipped & fell into the hold, 

& was fatally injured. According to the rules, 

the crew were forbidden to come on board by the 

cargo skid, but they often did so, especially when 
they wished to escape observation :—Held: the 
accident arose out of & in the course of the 
steward’s employment, notwithstanding that he 
was committing a breach of discipline in using 
the cargo skid instead of the gangway.—ROBERT- 

SON v. ALLAN BrotruHEers & Co. (LIVERPOOL & 

LONDON), Lrn. (1908), 77 lu. J. K. B. 1072; 98 

L. T. 821; 1B. W. CG, GC. 172. 

Annotations :—Apld. Low (or Jackson) v. General Steam 
Fishing Co., [1909] A. C. 523; Hewitt v. Ship Duchess, 
[1910] 1 K. 33. 772; Moore v. Manchestor Liners, [1910] 
A. C. 498, Distd. Barnes v. Nunnery Colliery Co., [1912] 

-,0. 44. Refd. Pepper v. Sayer (1914), 83°. J. K. B. 

1756; Davidson v. M‘Robb or Officer, [1918] A. C. 304. 

2562. Carter giving lift to fellow workman.]— 
A carter driving towards his employer's yard in 
the course of his employment, was asked by a 
fellow workman going in the same direction for 
a lift. IIe consented, & stood up to fix a seat 
at the back of the cart. The horse suddenly 
moved on & he overbalanced, fell out, & was 
killed. There was evidence that the employers 
knew of & permitted the practice of giving lifts : 
——Held: the accident arose out of & in the course 
of the employment.— Evans v. HOLLOWAY (1914), 
7B. W. C. C. 248, C. A. 
ae Hes :—~Distd. Brinckman v. Harris (1916), 9 B. W. 

2563. Workmen using goods hoist instead of 
stairs.]—A bricklayer employed in the erection of 
a large mill was being carried up to his work, with 
two others, in a hoist, which had been installed for 
the purpose of lifting materials, when the chain 
among them bei some “tippers.” | It 
Ane," geromaad changed Pinos | alipeat 
with an accident while ate this work, 





ractice of the men unloading 

Tt so to exchange work 
& the practice was known to & no 
forbidden by the employers :—Held: 
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broke & precipitated them to the ground. It 
appeared from the evidence that the employer 
told the men to use the staircase & not to go up 
in the hoist, but the prohibition was generally 
disregarded, even by the foreman, whose duty it 
would be to enforce it, & the hoist was constantly 
used by many of the men :—Held: the accident 
arose out of the employment.—McGUIRE v. 
GaBBoTT (1915), 8 B. W. C. C. 555, C. A. 

2564. Casual labourer assisting to move machine.| 
—A farmer employed a proprietor of threshing 
machines to supply a threshing machine, accom- 
panied by two men to drive & feed it, for the pur- 
pose of threshing his corn. It was the practice 
in the district for several casual labourers to 
follow a threshing machine in the expectation of 
being taken on by the various farmers for the 
threshing. Appct. was one of six men who were 
thus taken on by the farmer. After the threshing 
was finished & these men had been paid, they 
helped the men with the threshing machine to 
move it off the farm on to the roadway. In doing 
so appct. was injured, & he brought these pro- 
cecdings, claiming compensation under Work- 
men’s Compensation Act, 1906 (c. 58), from the 
farmer. It appeared from the evidence that the 
casual labourers always helped to get the thresh- 
ing machine on to & off the farm, & that it often 
could not be done without their help. The farmer 
stated that, when he engaged the threshing 
machine with two men, he understood he would 
have to supply the rest of the labour on the farm : 
—Held: it was part of appct.’s employment by 
the farmer to help in getting the threshing machine 
on to & off the farm, & therefore the accident 
arose out of & in the course of his employment by 
the farmer, within Workmen’s Compensation Act, 
1906 (c. 58), s. 1 (1).—-NEWsoN v. BURSTALI 
(1915), 84 L. J. K. B. 585; 112 L. T. 792; 59 
Sol. Jo. 204; 8B. W.C. C. 21, C. A. 

2565. Working machine without guard.]— 
Appct. was employed to work a cartridge tapering 
machine, & while so engaged met with an injury 
to her hand. If there had been a guard on the 
machine the accident would not have happened. 
There was a conflict of evidence as to whether 
a guard was or was not provided by the employers, 
who asserted that a guard was provided, & that, 
in working the machine without the guard, appct. 
had exposed herself to a risk not incidental to her 
employment, & that the employers were therefore 
not liable. The county ct. judge went to see the 
machine himself, & in his subsequent award 
found, as a fact, that there was no guard, & that 
appct. had for a long period worked the machine 
in that condition. He therefore held that the 
accident arose out of the employment, & accord- 
ingly awarded her compensation :—Held: there 
was evidence to support the finding & no mis- 
direction.—Crooks v. GREENWOOD & BATLEY, 
Lrp. (1918), 11 B. W. C. C. 128, C. A. 

2566. Employee using lift..—-A woman went<n 
the course of her employment with four vuther 
employees to see a cashier on the floor above 
where she worked. As they were returning she 
& three other employees travelled down by & 
lift descending from the first to the ground floor. 
It was the custom for employees to.use the lift, 
& there was no effective prohibition against their 
doing so. The lift ultimately stuck about a yard 
from the ground floor, & the gate which travelled 
up as the lift travelled down was then about 4 
the accident arose out of & in the course 
of the employment.—HENNEBERRY ?: 


Doyrxe (1911), 46 I. L. T. 70; 45 
B. W. C. C. 580.— IR. 
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went to the pit at about one o'clock to get his 
pay. Men could not draw their pay without 
their ‘* pay lines,’’ which had been distributed to 
them by the foreman during their work that morn- 
ing. It was necessary for the lad to obtain his 
pay lines from the foreman personally, as he had 
not been at work. He therefore looked for & 
made inquiries for the foreman, but could not 
find him. One of the men from whom he inquired 
said that the foreman would soon be coming to 
give him his pay lines, & so the lad decided to wait 
near to meet the foreman when he came. The 
day was wet & cold & he sat on a log near a fire 
made between some railway lines, a thing which 
it was quite usual to do & which he had done 
before. He was seriously injured by a runaway 
waggon coming down the Jine owing to the care- 
lessness of workmen further up the line. On a 
claim for compensation the sheriff-substitute 
awarded compensation, on the ground that the 
accident arose out of & in the course of the lad’s 
employment :—Held: when the lad went to the 
pit to get his pay he was acting in the course of 
his employment. The accident also arose out of 
the employment.—Batrp (W.) & Co., LTp. v. 
M‘Graw (1920), 891. J.P. C. 188; 124 L. T. 38 ; 
64 Sol. Jo. 650; 13 B. W. C. C. 233, H. Tu. 

2570. Workmen climbing over running machine 
—Prohibition not genuine.|—Spinners employed at 
a cotton mill, to save themselves going round the 
mules often climbed over the headstock when the 
machine was running. Accidents having occurred 
from this practice the mill owners postcd notices 
throughout ‘the mill to the effect that in the 
interest of the employees this practice was pro- 
hibited, & that if in future an accident happened 
from this cause to a workman objection would be 
taken if a claim for compensation was made. 
Appct. disregarded this notice, & in crossing over 
the headstock while the machine was running 
sustained an injury for which he sought compensa- 
tion. The county ct. judge found on the evidence 
that the notice was not a genuine prohibition, & 
that it was disregarded in the presence of the over- 
looker, who did not attempt to stop it, & he 
awarded compensation :—Held: there was evi- 
dence to support the finding & no misdirection.— 
MELLOR v. ASHTON BROTHERS & Co., Lith. (1921), 
14 B. W. C. CO. 128, C. A. 

2571. Riding on trucks—Prohibition not strictly 
enforced.|—- WILLIAMS v. CLEKVES WESTERN 
ae ANTHRACITE COLLIERIES, Itn., No. 2512, 
ante. 


I. Accidents resulting in Death or Scrious and 
Permanent Disablement. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), s. 1 (2), incorporating Workmen’s Com- 
pensation Act, 1923 (c. 42), 8. 7. 

2572. Scope & effect of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 7..—In contravention of 
his employers’ express orders a workman unb- 
necessarily went into a prohibited area to hang up 
his coat, & on turning round to return to his 
proper working place fell into a hole & was fatally 
injured. His widow claimed compensation, con- 
tending that the workman’s acts of hanging up 
his coat & returning towards his work were acts 
done “for the purpose of & in connection with 
his employers’ trade or business,’’ so that under 
above sect. the fatal accident was to be deemed to 
arise out of & in the course of his employment 
notwithstanding that the workman was acting in 
contravention of his employers’ orders. 

The deputy county ct. judge held that the acts 
were done for the workman’s own purposes & not 


foot from the floor of the lift. The three employees 
scrambled out by this gap to return to work, & 
this woman was following when the lift started 
to ascend, & she sustained injuries from which she 
died :—Held: the accident was not due to an 
added pcril outside the sphere of the woman’s 
employment, but that, as it was her duty to return 
to work, she was at most trying to do something 
in the course of her employment in a: wrong way. 
Ifer dependant was, therefore, entitled to com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 38).—GiBBINS v. British DyEs, LTD. 
tors), 88 L. J. K. B. 716; 11 B. W. C. C. 180, 


2567. Carter delivering goods on to customer’s 
premises.|—A driver employed by a general carrier 
was delivering meat at the shop of a butcher. 
He carried a box of meat weighing about 70 Ibs. 
into the shop. The butcher’s wife, who was the 
only person in the shop at the time, requested him 
to put it through to the back, & while attempting 
to do so with her assistance, the meat slipped out 
of the box & fell on his leg & broke it. The 
county ct. judge found that it was customary for 
carters to deliver or assist in dclivering parcels 
on consignees’ premises, & resp. had not given 
appct. instructions not to carry parcels into shops ; 
but the judge was also of opinion that appct., 
in complying, of his good nature, with the request 
of the customer’s wife, in going into the back 
premises had gone outside the scope of his em- 
ployment, & he therefore made his award in favour 
of resp. :—Held : there was no evidence to support 
the finding that the man was acting outside the 
scope of his employment in taking the meat into 
the back premises, & the accident therefore arose 
out of & in the course of appct.’s employment.—- 
Buatass v. Gray (1920), 13 B. W. C. C. 147, C. A. 

2568. Quarry labourer acting as rockman.|— 
The workman, a quarry labourer, was employed 
by resps. as a stonemason’s helper or attendant. 
The stonemason had to leave work at 5 p.m. 
owing to train arrangements, but the workman 
worked on until 6 p.m. After the stonemason 
left, the workman went to work at a rubbish heap 
or tip. While he was so engaged, a fall occurred, 
& he was pinned between two heavy stones, re- 
celving injuries which resulted in his death. The 
employers contended that the work at which 
deceased was engaged when he was injured was 
outside the sphere of his employment. The work 
on which he was engaged was rockmen’s work. 
Evidence was given before the county ct. judge, 
by a number of labourers at the quarry, that 
labourers were in the habit of working occasionally 
on the tip, & that the practice was known to, & 
not objected to, by the officials of the quarry. 
On this point there was a conflict of evidence, 
but the county ct. judge came to the conclusion 
that the practice of the labourers of working 
occasionally on the tip was common, known to 
the officials, & not rigorously or effectively for- 

idden, but was tacitly sanctioned by the quarry 
officials, & that therefore the work on which the 
(leceased was engaged at the time of the accident 
was within the scope of his employment. He 
therefore held that the accident arose out of & 
In the course of deceased’s employment :—Held : 
this was a question of fact. ‘There was evidence 
to support the finding of the county ct. judge, 
& no misdirection—JonEs v. ARENIG GRANITE 
Co., Lap. (1920), 13 B. W. C. C. 317, C. A. 
rn 2569. Waiting for pay in dangerous place.]— 
r Jad of sixteen was employed at a pit, & one 
; Tiday morning, which was pay day, he overslept 
umself & did not come to work. He, however, 
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for the purposes of or in connection with his e:m- 
ployers’ trade or business, so that above _scct. 
did not apply. On the widow’s appeal :—Held: 
the deputy judge’s decision was right. 

Observations on the limited scope & effect of 
above sect. ee 

The sect. does not apply to acts merely ici- 
dental to the employment. 

Qu. : whether above sect. would apply to acts 
having no casual relation to the accident, or to 
acts at a workman’s home, or to the acts of 
domestic servants. 

Semble, although it would apply to unautho- 
rised or forbidden conduct within the sphere of 
employment, it would not, as a rule, apply to acts 
in a prohibited area, such acts being primd facie 
altogether outside that sphere.— DAVIES v. 
GWAUNCAEGURWEN COLLIERY, [1924] 2 K. B. 651; 
94 L. J. K. B. 229; 182 L. T. 221; 40 T. I. KR. 
859; 68 Sol. Jo. 882; 17 B. W. C. C. 181, C. A. 
Annotations :—Apld. Lorley v. Ockenden, [1925] 2 K. B. 

325. Consd. Jones v. Tarr, [1926] 1 K. B. 25. Refd. 

Clark v, Southwark Corpn. a 925), 133 L. T. 753 ; Hawkins 

v. Kendrick (1926), 19 B. W. C. O. 325. 

2573. ~-——.]—-A lad employed as a finisher of 
boots in applt.’s bootmaking business, took home, 
in disobediecace of orders a customer's pair of 
boots in order to execute the necessar.” repairs 
to them, his motive being to improve his own 
skill] & so become a repairer, instead of a finisher, 
of boots at an increased wage. While so working 
on the boots at home & out of business hours, 
the lad injured his cye with an awl, with the result 
that the eye had to be removed. The county 
ct. judge held that inasmuch as the work was being 
done for the purposes of & in connection with the 
employer’s trade or business, the case was covered 
by Workmen’s Compensation Act, 1928 (c. 42), 
s. 7, & he awarded compensation :—Held: the 
act which caused the injury did not arise out of 
& in the course of the lad’s employment at all, 
& he was not entitled to recover. 

Workmen’s Compensation Act, 1923 (c. 42), 
8. 7, must be read as one with Workmen’s Com- 
pensation Act, 1925 (c. 84), 5s. 1 (1), & the mere 
fact that the forbidden, or unbidden, act was done 
by the workman “ for the purposes of & in con- 
nection with his employer’s trade or business ”’ 
will not entitle him to compensation where the 
act in question did not arisc out of & in the course 
of his employment at all, so as to bring him in 
the first instance within Workmen’s Compensa- 
tion Act, 1925 (c. 84), 8. 1 (1).—Bortey v. OCKEN- 
DEN, [1025] 2 K. B. 325; 95 L. J. K. B. 35; 
133 L. T. 72; 69 Sol. Jo, 365; 18 B. W.C. CG. 55; 
oe BalLEY v, OCKENDEN, 41 T. L. R. 314, 


Annotations :—Consd. Jones v. Tarr, [1926] 1 K. B. 25. 
Refd. Clark ». Southwark Corpn (1925), 133 L. 'T. 7 63, s 


2074. —-—.|—- JONES v. TARR, No. 2446, ante, 





Sun-siectT, 3.—-Risks INCIDENTAL TO THE 
EMPLOYMENT. 
A. Accidents during Meal Times and Other 
Intervals, 


Interruption of course of employment, see 2 
sect. 2, C., ante. ployment, see Sub 


PART XIV. SECT. 5, SUB-SECT. 3,.— A. 


2875 1. Workman undertak nar 


cing un- | son of employer.}—CLARK 0. 
necessary risk—Taking meal in dan- (19905, 20 hb N. 8. WwW. 410; 37 
W. W.N. 109.—AUS., 
£. Workman emptying billycan dur- 


gerous place.}—CaRINDUFF v, GILMO N.S. 
(1914), 7 B. W. Cc. c 9381.— IR, zat 
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2575. Workman undertaking unnecessary risk— 
Taking meal in dangerous place.) BRICE v. 
Bpwarp Lioyy, Ltn., No. 2514, ante. 

2576. -—- Relieving nature in dangerous place.] 
—Deceased workman was a labourer employed 
in the construction of a dock, & at 11 p.m. the 
night gang, of whom he was one, were ordered to 
go from one part of the dock to another. They 
marched in single file, & deceased, who was the 
last man in the file, intimated to the next man in 
front that he wanted to stop to ease nature. The 
others went on, & after a while the next man called 
out to deceased asking him why he was not coming 
on. Getting no answer, he went back & found 
deceased dead, his body having been crushed 
between the upper & lower parts of a hoist. The 
structure was so low that deceased must have 
stooped down to enter. The scene of the acci- 
dent was amply lighted. ‘The arbitrator found 
as a fact that the man entered the hoist inten- 
tionally, & that it was an unreasonable place for 
him to go to for the purpose, & that therefore the 
accident did not arise out of the employment :— 
Held: there being evidence to support these 
findings, the arbitrator was justified in finding 
that the accident did not arise out of the employ- 
ment, the risk taken by the workman not being 
one reasonably incident to the employment.— 
RoxE v. MORRISON & MASON, Lrv. (1911), 80 
1. J.K.B.1103; 105 L. T.2; 48. W.C. C. 277, 
C. A. 

2577. —— ———.]-—CooK ». MANVERS MAIN 
CoLLIERIES, LTp., No. 2519, ante. 

2578. Canteen provided by employer—Employee 
injured in public street..— A munition worker, 
during an interval allowed by her employers for 
rest & refreshment, left the actual working pre- 
mises of the cmployers in order to go to a canteen. 
The canteen was provided by the employers for 
their workers & was some 120 yards from the 
employers’ gates at the opposite side of a public 
highway. While upon the highway, the worker 
was run down & killed by a lorry :—Held: 
although the canteen belonged to the employers, 
& the worker was properly going there, yet as she 
was in the strect for her own purposes, & not on 
her employers’ business, nor in respect of any 
duty which she owed to them, the accident did 
not arise out of or in the course of the employment 
within Workmen’s Compensation Act, 1906 (c. 58), 
8.1(1). The fact that the employers, by installing 
the canteen, had in a sense invited her to go there 
did not affect the position.—BELL v. ARMSTRONG, 
Wuitworty & Co. (1919), 88 L. J. KK. B. 844; 
121 L. T. 258; 35 T. L. R. 479; 63 Sol. Jo. 533 ; 
12 B. W. C. C. 188, C. A. 


Annotations :-—Consd. Armstrong 
[1920] A. G. 757. Refd. St. Hel 
son, [1924] A. C. 59. 


2579. Employee injured on steps of canteen.]} 
—A girl employed as a machinist left the works 
where she was employed, during the dinner hour, 
as the rules required, & went to a canteen provided 
by the employers for their women workers in 
another part of the premises. The canteen & 
the works were within the same curtilage, but by 
day the canteen could only be reached by the 
street. The workers were invited, but were not 
obliged, to use the canteen. After finishing her 


Whitworth »v. Redford, 
ens Collicry Co. v. Hewit- 





dinner the girl was hurrying down a flight of stone 


©. Housekeeper killed while 
firing of revolver by 


reat- | ing spell from work—Fall from steel 
chimney through opening—Spell autho- 
rised by emiployer. ee POLLARD & 
ADELAIDE ELECTRIO SUPPLY Co., LID., 
[1924] 8S. A. 8S. R. 396.—AUS, 


g. Fall from ladder to deck—While 


ALCOOK 
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stairs leading from the canteen into the street 
in order to return to her work when she slipped & 
broke her ankle. She claimed compensation under 
Workmen’s Compensation Act, 1906 (c. 58) :— 
Held: there was evidence upon which the arbi- 
trator could find that the injury arose in the course 
of as well as out of the employment.—ARMSTRONG, 
WHITWORTH & Co. v. REDFORD, [1920] A. C. 757 ; 
so L. J. K. B. 495; 123 L. T. 114; 36 T. L. R. 
451; 64 Sol. Jo. 388; 13 B. W. C. C. 68, H. L.; 
uff. 8. C. sub nom. REDFORD v. ARMSTRONG, 
WHITWORTH & Co., 88 L. J. K. B. 850, C. A. 

Annotations :-—Conad. Hannifin v. Fitzmaurice (1920), 14 


B. W. CG. C. 320; Upton v. G. C. Ry., [1924] A. C. 302. 
Refd. St. Helens Volllery Co. ». Saweon: riod ‘A. C. 59. 


B. Acts of the Enemy. 

2580. Floating mine—Injury to seaman on 
trawler.J—RISDALE v. KILMARNOCK (OWNERS), 
No. 25538, ante. 

_ 2581. Bombardment—By enemy warship—In- 
jury to engine driver.|—An cngine driver was 
attending to his duties on his engine near the 
Hartlepools when a bombardment of those places 
by enemy warships commenced, whereupon he 
left his engine & got under a truck attached to 
the engine. Two or three minutes afterwards 
he left the truck & returned to the enginc to 
attend to the injector in order to prevent the 
boiler tubes from getting burnt. Having done 
this, he was returning to the truck, when he was 
struck by a shell & severely injured. Many people 
were killed & injured by the bombardment :— 
Held: the accident did not arise ‘‘ out of” the 
employment within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1 (1).—COOPER v. NORTH- 
Liat a peas 85 L. J. K. B. 187; 

2 TV. 653 32 T. LR. 181; 6 . JO. : 
9 B. W. ©. ©. 129, ©. A. esa 
Ansutation :—Refd. White v. Avery (1915), 9 B. W. C. C. 


2582. ——— By enemy aircraft— Workman injured 
on street in course of employment.]—Applt. was 
employed by resp. as potman in a public-house, 
& was directed by his employer to clean a brass 
plate on the outside of the strect door of the house. 
While he was so engaged a hostile aircraft dropped 
a bomb in the street & he was injured by the 
explosion :—Held: there was no evidence that the 
accident arose out of his employment within the 
ang of the Workmen’s Compensation Act, 
rae (c. 58).— ALLCOCK v. RocErs (1918), 87 

« J. K. B. 693; 118 L. T. 386; 34 T. L. R. 824; 
62 Sol. Jo. 421; 11 B. W.C. C. 149, H. I. 


Annotal — 
wnotations Folld, Knyvett v. Wilkinson (1918), 87 


Refd. Bird ». Keep, [1918] 2 K. B. 692 ; 


upton vo. G. ©. Ry. (1923), 130 L. T. 677. 
a 583. _——J]--On June 138, 1917; 
ceased was passing along a street, on resps.’ 

usiness, when an explosive bomb from hostile 
aircraft fell on the street & he was injured by the 
eae force of the bomb. He was removed 
fo ospital & died shortly afterwards. A claim 
AM compensation was made against resps. by the 
Ane ane of deceased, which was followed in 
ah course by a request for arbn. under the Work- 
fae 8 Compensation Act, 1906 (c. 58), on the ground 
that the death of deceased had been caused by 

accident arising out of & in the course of’’ his 
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employment, within the meaning of sect. 1 of that 
Act :—Held: there was no special danger attach- 
ing to the spot to which deceased was sent, the 
danger of being struck by an explosive bomb from 
hostile aircraft not being what could properly 
be called a ‘street risk” specially attaching 
Paait passing along the street ; the risk of being 
illed by the bomb which injured deceased was 
precisely common to all who might be at or near 
the spot at the time, & had no relation to his 
employment; & the dependants were not, therc- 
fore, entitled to compensation.—KNYVETT Uv. 
WILKINSON BROTHERS, Lp. (1918), 87 L. J. K. B. 
722; 118 L. T. 476; 11 B. W. C. C. 50, C. A. 
2584, ———-—— Workman employed on specially 
dangerous work.]|—A workman was ki ed as the 
result of a bomb dropped by enemy aircraft on an 
oil & colour warehouse to which he was sent by 
his employer in the ordinary course of his employ- 
ment. His widow applied for compensation. 
The facts proved before the county ct. judge were 
that in the case of a fire breaking out upon the pre- 
mises in which deceased workman met his death 
dense & suffocating smoke would be produced from 
the materials stored there; that while he was 
upon the premises they were wrecked & sct on fire 
by a bomb or bombs from hostile aircraft ; 
that deceased workman was found in the basc- 
ment of the premises buried under the wreckuge 
but without any apparent external marks of 
injury upon him. The county ct. judge held upon 
the evidence that the workman died of suffocation 
by smoke; that the employment exposed him to 
a special risk ; & that he met his death by an acci- 
dent arising out of & in the course of his employ- 
ment :—eld: there was evidence from which 
the county ct. judge might reasonably & properly 
draw the conclusions of fact at which he arrived. 
—Birp v. KEEP, [1918] 2 K. B. 692 ; 87 lL. J. KB. 
1199; 118 L. T. 633; 34 T. L. R. 513 62 Sol. 
Jo. 666; 11 B. W.C. C. 133, C. A. 


Annotations :~Mentd. Munro, Brice v. Marten, Munro, 
Brice v. K., [1920] 3 K. B. 04; Barnett v. Cohen, [1921] 
2K. B. 461; Smith v. G. W. Ry., (1921] 2 K. LB, 237 ; 

Re Stollery, Weir v. Treasury Solicitor, [1926] Ch. 284. 


C. Assaults. 


Workmen larking.|—See Sub-sect. 2, D. (f), 
ante. 

2585. Engine driver—Stone thrown at train by 
boy.|—Where an engine driver, while driving a 
train under a bridge, was injured through a stone 
wilfully dropped on the train by a buy from the 
bridge :—Held: his injuries were caused by an 
accident arising out of & in the course of his 
employment within W orkmen’s Compensation 
Act, 1897 (c. 37), 8. 1.--CHALLIS v. LONDON & 
SoutTn WESTERN Ry. Cu., [1905] 2 K. B. 154; 
74. J. K. B. 569; 93 LL. 380; 53 W. RK. 613 | 
21 'T. L. KR. 486; 49 Sol. Jo. 480; 7 W.C. C, 23, 
C. A. 


Annotations :—Consd. Craske v. Wigan, [1909] 2 K. B. 635. 
Apild. Nisbet v. Rayne & Burn [1910] 2 K. B. 689. Consd. 
Marray vp. Denholm (1911), 6 B. W. C. C, 496 ; Trim Joint 

District School, Boani of Management v. Kelly, (1914) 

A. O. ‘ . Clayton v. Hardwick Col Co. 

aoe 111 L. T. 788. ‘ vitegorald v. Clarke, (1908) 

2 K. B. 796; Brice v. Edward loyd, {1909} 2 K. B. 

804: Mitchinson v. Day, [1913] 1 K. B. 603. 





descending to clock on at cl 
ose of din 
hour—No payment de Ve genes 


hour.}—GORMAN ¥ Bane 
Co., {1926} 8. OC. 268.—-8COT. eee 
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h. Assault third — 
Hacked be by part Cook 
was employed as cook Apple in 


which the kitchen & the bar were on 
the same level, & a customer came out 
of the bar into the kitchen, where he 
had no business to be, & made a rush 
at the cook, who, in t 
him, put her arm thro 
& was seriously inju 
was not an accident arising out of the 
employment.—MURPHY v. 


ng A CE A IS EE TD 
(1909), 43 I. L. T.126; 2B. W.C.C. 
103,—IR. 


k.——On workman when rescuing 
fellow workman foe assault. }—CoLLINs 
v. COLLINS, (1907) 2 I. lt. 104.—IR. 

1. —— Workman overbalanced into 
molten metal.}] — An ironmoulder’s 
helper while engaged at work in a 


to avoid 
a glass door 
-—Held: this 


BERWICE 
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2586. Assault by workman on fellow workman.] 
—<A. workman for no apparent reason deliberately 
assaulted a fellow workman, who, in trying to 
prevent himself falling over a moving rope, swung 
up his hand which was holding a hammer, & in- 
jured the other workman’s eye :—Held: the acci- 
dent did not arise out of & in the course of the 
workman’s employment.—SHAW v. WIGAN COAL 
& IRON Co., (1909), 3 B. W. C. C. 81, C. A. 

2587. .}—WEEKES v. STEAD (WILLIAM), 
Lrp., No. 2801, ante. 

2588. .|—Rerp v. Britisu & IRisH STEAM 
PACKET Co., No. 2173, ante. 

2589. ——.]—PARKER v. FEDERAL STEAM NAVI- 
GATION Co., Lrp., No. 2297, ante. 

2590. Cashier murdered while carrying money.] 
—NISBET 2. RAYNE & BuRN, No. 2298, ante. 

2591. Assault by master on workman.|—An 
errand boy was attacked by his employer with a 
hatchet & seriously injured :--Held: a felonious 
act done by an employer is not an accident arising 
out of the employment within Workmen’s Com- 
pensation Act, 1906 (c. 58), & therefore the boy 
was not entitled to compensation under that Act. 
—BLAKE v. IIEAD (1912), 106 L. T. 8223; 28 
T.L. R. 321; 5B. W. C. C. 308, C. A. 


Annotations :—Consd. Mitchinson ». Day, [1913] 1 K. B. 
603. Refd. Trim Joint District School, Board of Manage- 
ment v. Kelly, [1914] A. C. 667. 


2592. Assault by strikers—On workman re- 
maining in employment.|—A workman employed 
as a storckeeper in M. acted as carter for his em- 
ployer at a time when the carters of M. were on 
strike, under a special contract by which the em- 
ployer agreed to be responsible for any injury 
which he might sustain. He was on his way 
home from work & was passing through a market 
place about seven minutes’ walk from his em- 
ployer’s premises, when he was attacked by 
strikers & scriously injured :—Held: the agree- 
ment while enlarging the liability of the employer 
could not bring within the operation of the Work- 
men’s Compensation Act, 1906 (c. 58), an accident 
which was not in the course of the workman’s 
employment, & an award of conpensation under 
the Act could not be maintained.—PouULTON »v. 
KELSALL, [1912] 2 K. B. 181; 81 L. J. K. B. 774 ; 
106 L. T. 522; 28 T. L. R. 829; 5 B. W. C. C. 
318, C. A. 

2598. Assault by third party.]—MITCHINSON v. 
DAY BrotuErs, No. 2299, ante. 

2594. Schoolmaster of industrial school—Murder 
by school boys.|—Trim Joint Districr ScHooL 
BOARD OF MANAGEMENT v. KELLY, No. 2300, ante. 








D. Attacks by Animals, ete. 

2595. Workman employed by lion tamer— 
Injured in driving back escaped lion.]|—A work- 
man was employed by a lion tamer to look after 
baggage, clean out lion cages, & generally make 
himself useful, but it was no part of his duty to 
feed the lions. One afternoon the workman was 
left in sole charge of the cages of lions, with orders 
to see that no harm came to them or any one else 
by reason of their fierceness. One of the lions 
got out of a cage & into a dressing-room, but there 
was no evidence to show how this happened. 
The workman went into the dressing-room & tried 
to drive the lion back into the cage, when the lion 


Btooping position usi @ hammer 
between his legs & in close proximity 
to two boxes of molten metal, was 
struck by an intoxicated stranger, & 


poses pata tee Ge tae 
e es 

& burning :—Held 

injured by accident arising out of the 
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turned on him & killed him. In a claim by the 
workman’s dependants against the employer under 
Workmen’s Compensation Act, 1906 (c. 58), the 


1 county ct. judge dismissed the claim, being of 


opinion that the facts’ were consistent only with 
the deceased having interfered with the lion for 
some purpose of his own, there being no evidence 
to support the theory that the lions had fought 
or that the deceased had acted otherwise on an 
emergency :—Held: as the deceased had been 
left in charge, it was his duty to try to get the lion 
back into the cage, & as he was killed in the dis- 
charge of that duty the accident arose ‘‘ out of & 
in the course of his employment.’’—HAPELMAN v. 
a (1908), 25 T. L. R. 155; 2B. W. C. C. 48, 


2596. Teamster—Bitten by stable cat.) — A 
teamster in the course of his employment was 
eating his dinner in his employer’s stable, & whilc 
doing so was bitten by a cat belonging to the stable 
& was seriously injured. Upon an application 
for compensation under Workmen’s compensation 
Act, 1906 (c. 58) :—Held: the accident arose out 
of & in the course of his employment.—ROWILAND 
v. Wriacnt, [1909] 1 K. B. 963; 77 L. J. K. B. 
1071; 99 L. T. 758; 24 T. L. BR. 852; 1B. W. 
C. C. 192, C. A. 


Annotations :—-Consd._ Armstrong, Whitworth ». Rodford, 
[1920] A. C. 757. Refd. Craske ». Wigan, [1909] 2 K. B. 
635: Smidmore v. London & Thames Haven Oil Wharves 
(1921), 14 B. W. CG. C. 116. 


2597. Lady’s maid sewing on employer’s pre- 
mises—Injury caused to eye in protecting face from 
insect.]—In the case of a claim for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1), for personal injury by accident, it is not 
enough for appct. to say that the accident would 
not have happened if he had not been engaged in 
the employment or had not been in the particular 
place in which the accident occurred. Te must 
go further, & establish that the accident arose 
because of something he was doing in the course 
of his employment or because he was exposed by 
the nature of his employment to some peculiar 
danger. 

A lady’s maid in the course of her employment 
was one evening engaged in sewing in her em- 
ployer’s nursery. The clectric light in the room 
was on, & the night being very hot the windows 
were open. A cockchafer flew in, & the maid 
in throwing up her hand to protect her face 
struck her right cye so violently with the bent 
knuckle of her right thumb that her sight was 
permanently affected :—Held: the injury was not 
an accident arising out of her employment, inas- 
much as the risk of the occurrence in question was 
not incidental to the employment as a lady’s 
maid, & she was not placed by reason of her 
employment in a position of special danger, & 
therefore she was not entitled to compensation.— 
CRASKE v. WIGAN, [1909] 2 K. B. 635; 78 L. J. 
K. B. 994; 101 L. T. 6; 25 T. L. R. 6323; 53 
Sol. Jo. 560; 2 B. W. C. C. 35, C. A. . 


Annotations :—Apld. Wamer v. Couchman, [1911] 1 K. B. 
351. Folld. Amys v. Barton, [1912] 1 K. B. 40. Expld. 
Mitchinson v. Day, [1913] 1 K. B. 603. Apld. Kinghorn 
v. Guthrie (1913), 6 B Cc. ©. 887; Plumb v. Cobden 
Flour Mills Co., [1914] . 62; Chapman »v. Ship John 
W. Pearn (1916), 32 R. 368. Folld. Griffiths v. 

Robins (1916), 10 B. 


Northcliffe (1917), 86 L. . B. 
(or Simpson) v. Sinclair, [1917] A. C. 127. Ref 
W. Ry. Ne B. W. C. C. 927; Carinduff v. 
7B. W. Cc. C. 9813 


Ga. 8S. & 

Gilmore (1914), Shaw (Glasgow) ¥- 
employment.—SHAWw (GLAsGow), LTD. 
v. MAGPARLANE, [1915] 5. C. 2785, 52 
So. L. R. 236; [1915] 1 8S. L. T. 80; 

8 B. W. C. C. 302.—8COT. 
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Macfarlane (1914), 8 B. W. C. ©. 382; Sheldon v. Need- 
ham (1914), 111 L. T. 729; Cooper v. N. E. Ry. (1915), 
85 L. J. K. B. ; Newson v. Burstall & Farrow (1915), 
112 L._T. 792. White v. Avery (1915), 9 B. W 

683; Dennis v. White, [1916] 2 K. B. 1; Kettle ». 
McKay & Ryland (1916), 85 L. J. K. B. 1490; 

v. Staveley Iron & Coal Co. (1917), 86 L. J. K. B. 985; 
Wright & Greig v. M‘'Kendry (1918), 12 B. W. ©. C. 410. 


2598. Farm labourer—Sting of wasp.|—-Upon 
a claim for compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), it epperres that on 
Oct. 18 a workman employed by a farmer as 
engine driver was driving the engine of his master’s 
threshing machine while threshing wheat in a 
field. It was suggested that while so employed 
he was stung in the leg by a wasp. There was 
evidence that his fellow workmen had scen a few 
wasps close to the engine & that there were none 
about elsewhere. The workman did not complain 
of being stung at the time. On the next & the 
following days he complained of being drowsy & 
having pain in his leg, & that he wae unfit for work, 
but he continued to work until Oct. 27, when he 
came home very ill. The doctor saw him on 
Oct. 28 & 29 & found him suffering from blood 
poisoning. On the latter day the workman made 
a statement to the doctor, in the presence of his 
wife, that his bad leg was caused by the sting of 
a wasp on Oct. 18. He died on Nov. 1. His 
widow claimed compensation :—Held: assuming 
that there was sufficient evidence that the acci- 
dent occurred in the course of the workman’s 
cmaployment, there was no evidence that his 
employment exposed him to any such spccial risk 
us would enable the ct. to hold that it arose out 
of his employment, & the claim could not therefore 
be supported. AMys v. Barton, [1912] 1 K. B. 
40; 81. J. K.B. 65; 105 L. T. 619; 28T.L.R. 
29; 5B. W.C.C. 117, C. A. 
eae er tr :—Refd. Tucker v. Oldbury U. D. C. (1912), 106 


. T. 669; Beare v. Garrod (1915), 113 L. T. 673; Sharp 
v. Loddington Ironstone Co. (1924), 132 L. T. 229. 


FE. Drunkenness—E ffect of. 


2599. General rule.]|—If an accident happens to 
a workman whilst acting within the scope of his 
authority & doing an act which it was part of his 
duty to do, & the accident arises from his doing 
that act & being thereby exposed to a special 
risk beyond that of other persons not so engaged, 
the employer is liable to pay compensation under 
Workmen’s Compensation Act, 1906 (c. 58), 
although the workman was doing the act negli- 
gently & contrary to rules laid down for his 
guidance. 
lf, therefore, a state of facts is proved which 
brings the workman within this proposition, the 
fact that he was drunk when the accident happened, 
or indeed the fact that the proximate cause of the 
accident was his drunkenness, will not disentitle 
him, or in the case of death his dependants, from 
recovering compensation from his employer where 
death or serious & permanent disablement results. 
The workman was engaged by resps. as a stable- 
man, his duty being to chop & mix feed for the 
jorses & convey it to various stables by carts. 
The loft in which he performed his duty was 
reached by a vertical ladder, fixed a little distance 
{from the wall, which he had to ascend & descend. 
n attempting to ascend the latter in the course 
of his employment the workman slipped & fell 
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sideways, striking his head against a window sill 
causing injuries from which he died. At the time 
of the accident deceased was under the influence 
of drink. On an application by his dependants 
for compensation :—Held: the accident resulting 
in the death of the workman, though due to his 
serious & wilful misconduct, was none the less an 
accident arising out of & in the course of his 
employment, & his dependants were therefore 
entitled to compensation._-WILLIAMS v. LLAN- 
DUDNO COACHING & CARRIAGE Co., Lrp., {1915] 
2K. B.101; 84 L. J. K. B. 655; 112 L. T. 848; 
81 T. L. BR. 186; 59 Sol. Jo. 286; 8 B. W. C. C. 


Annotations :—Folld. Scrimgeour ». Thomson (1921), 14 
B. W. C. C. 303. (See 91 L. J. P. C. 87.) Consd. Upton 
[1924] A. C. 302. 


vw. G. C. Ry., 

2600. Seaman returning to ship—Accident due 
solely to intoxication.|—A sailor went ashore with- 
out leave on the evening before his ship was due 
to sail from the port where she was lying. He 
remained ashore all night. The next morning, 
the ship’s gangways having been taken in, the 
mooring ropes cast off, & the vessel being still 
alongside, the sailor returned & was pushed on 
board in a helpless state of intoxication by two 
persons who helped him along the quay. He 
reached the deck on his hands & knees & lay there 
for a minute or two while the ship was gradually 
moving away from the quayside. He then 
attempted to get up, staggered backwards, fell 
overboard, & was drowned. Upon a claim for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), the county ct. judge held that, 
the sailor having gained his ship, the accident 
arose out of & in the course of his employment, 
& he awarded compensation :—Held: on appeal, 
the sailor had not regained his ship in a condition 
to perform his duties. The accident was due 
solely to his intoxication & did not arise out of 
hisemployment.—FRITH v. LOUISIANIAN (OWNERS), 
[1912] 2 K. B. 155; 81 1. J. K. B. 701; 106 
a T. 667; 28 T. L. R. 331; 5 LB. W. C. C. 410, 

Ae. 
Annotatios :—Folld. Murphy & Sandwith v. Cooney (1913), 

: ov. 3.8. Rangatira, (1914) 3 K. B. 

jains v. Llandudno Coaching & Carriage 
Co., [1915] 2 K. B. 101. 

(or Scrimgeour) (1921), 91 L. ° 

2601. .|—A sailor who had been on 
shore with leave returned to his ship at night in 
a drunken condition & started to mount the gang- 
way from the quay to the ship, holding on to the 
ropes on either side. When part of the way up 
he let go with one hand, overbalanced, & fell on 
to the quay & was killed. The county ct. judge 
found on the evidence that the primary cause of 
the accident was the man’s drunken condition, 
but that there were really two concurrent causes 
for the accident, first, the fact that he was mount- 
ing the gangway to return to his employment, 
& was thereby subjected to a special risk; & 
secondly, his drunken condition. He therefore 
held that the accident arose out of the man’s 
employment, & awarded compensation to his 
dependants :—Held: us the accident was caused 
by the sailor’s drunken condition, it did not arise 
out of the man’s employment & the dependants 
were not entitled to compensation. It made no 
difference for this purpose that the accident had 


Apprvd. Thomson v. Anderson 
e RP, C. 8 
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m. Seaman ordered b — 
Found injured at foot of ten — ae ond 


due solely to intoxication. }¥-MURPHY v. LtD., [1914 
Coonzy, [1914] 21 R. 76-1 ale isi) 1's. L. 
n. Intoxicated commercial traveller o. Dock 


killed at vailway station — Returning 
home from town where no business 
transacted.}—RENFREW  U. ‘CRAE, 
S.C. 539; 51 Se L. R. 


labourer ordaed to leave 


work on ship d& wait for pay—Found 
drowned go pete .}~—A dock labourer 
enkee’< th others in unloading a 
ship was scen by the clerk in charge to 
be worse of drink, & told to leave the 
work & wait in the shed till his pay 
was brought him. Within half an 


T. 354; 7 B. W. 
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happened within the ambit of the employment.— 
NasH v. RANGATIRA (OWNERS), [1914] 3 K. B. 
978; 88 L. J. K. B. 1496; 111 L. T. 704; 58 


Sol. Jo. 705; 7B. W. C. ©. 590, C. A. 


Annotations :—Consd. Will 
Co., {1915} 2 K. B. . B 
Anderson (or Scrimgeour) (1921), 91 L. J. P. C. 87. 


2602. 








ployment, he is entitled to refuse on that ground 
to make an award of compensation. 

A ship was lying moored to a quay, & the only 
access to it was by a ladder which was quite 
sufficient for the purpose, & was properly secured, 
& lighted after dark. A member of the crew went 
ashore with leave for his own purposes, & was 
found some hours later by two other members 
of the crew in a dazed condition under the in- 
fluence of drink. They helped him to the foot 
of the ladder, & he went up without help, but, 
in stepping from the ladder to the rail of the 
bulwark, he, as the arbitrator found, ‘‘ as the re- 
sult of his dazed condition due to the liquor which 
he had consumed,” let go of the ladder, & lost 
his footing, & fell into the water, & was drowned. 
On these facts the arbitrator found thai the acci- 
dent did not arise out of the employment, & re- 
fused to make an award of compensation. He 
added a note to the case in which he said that the 
accident ‘‘ arose entirely out of the man’s state 
of drunkenness’ :—Held: this was a finding of 
fact with which the ct. could not interfcre.— 
THomson (W.) & Co. v. ANDERSON (OR ScRIM- 
GEKOUR) (1921), 91 L. J. P. C. 87; 126 L. T. 386; 
86 J. P. 63; 38 T. L. R. 206; 66 Sol. Jo. 169; 
16 B. W. C. C. 77, H. La. 

2603. Stableman—Falling off ladder in course of 
duty.J—WILLIAMS v. LLANDUDNO COACHING & 
JARRIAGE Co., Lrp., No. 2599, ante. 


I’. Forces of Nature. 

See Sub-sect. 1 C. (c), ante. 

2604. General rule.|—(1) W., in the course of 
his employment with resp. C., a baker, while 
delivering bread on a round with a horse & cart 
was frost-bitten in the hand. ‘The county ct. 
judge found that there was nothing in the man’s 
employment which exposed him to more than the 
ordinary risk of cold to which any person working 
in the open on the day iu question was exposed. 
The county ct. judge held that assuming the injury 
complained of was an accident, it was not an acci- 
dent arising vut of the employment, & on this 
ground made his award in favour of the employer : 
—Held: the county ct. judge, in substance, 
having found that appct., by reason of his em- 
ployment, was not specially exposed to the severity 
of the weather, that was a finding which entitled 
him to hold that the injury by accident for which 


Sub-sect. 3; £., 


fams v. Liandudno Coaching & 
101 efd. Thomson v. 


-]—Where the arbitrator, in a 
claim for compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), finds as a fact that the 
accident was due entirely to the workman’s 
drunken condition, & did not arise out of his em- 
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man’s employment in the sense that it was a risk 

incidental thereto. 

(2) Now, FLETCHER MOULTON, L.J., who was 
the judge in the minority in the Ct. of Appeal, 
stated the law fairly enough, or rather stated what 
was the point of view with which a judge ought to 
approach cases of this kind. Heo said: “It is 
true that when we deal with the effect of natural 
causes affecting a considerable area, such as 
severe weather, we are entitled & bound to con- 
sider whether the accident arose out of the employ- 
ment or was merely a consequence of the severity 
of the weather to which persons in the locality, & 
whether so employed or not, were equally liable. 
If it is the latter it does not arise ‘ out of the 
employment,’ because the man is not specially 
affected by the severity of the weather by reason 
of his employment’? (LoRD LOREBURN, C.).— 
WARNER v. COUCHMAN, [1912] A. C. 35; 81 1L. J. 
k. B. 45; 105 L. T. 676; 28 T. L. R. 583 56 
Sol. Jo. 70; 5B. W. C. 0.177, H.L.; affg., [1911] 
1 K. B. 351, C, A. 

Annotations :—.ds to (1) Apld. Peol v. Lawrence (1912), 
106 L. T. 482; Mitchinson v. Day, [1913] 1 K. B._ 603. 
Consd. White v. Avery (1915), 9 B. W. C. C. 663. Refd. 
Davies v. Gillespie (1911), 105 L. T. 494; Karemaker v. 


S.S. Corsican (1911), 4 B. W. GC. C 


. ©. 295; Plorce v. Provi- 
dent Clothing & Supply Cou, (1911) 1 K. B. 997; Amys 


~. Barton, [1912] 1 40; Chandler v. G. W. eA 
(1912), 106 L. T. 479; Sheldon v. Needham (J]914), 111 
L. f. 729; Trim Joint District School, Board of Manage- 


pot) A. C. 667; Cooper v. N. EK. Ry. 
- B. 187; Coylo (or Brown) v. Watson, 
C. 1; Marsh v. Popo & Pearson (1917), 86 
a J. K. B, 1349; Thom (or Simpson) v. Sinclair, [1917] 
A. C. 127; Wales v. Lambton & Hotton Collieries (1917), 
86 LJ, kK. B. 1346; Upton v. G. C. Ry. (1923), 130 
2605. Risk greater than ordinary—Lightning.|— 
Where the place & circumstances in which a work- 
man is employed involve a greater than ordinary 
risk of injury by lightning, such an injury may be 
considered as caused by an accident arising out 
of his employment within Workmen’s Compensa- 
tion Act, 1897 (c. 37), s. 1 (1). ANDREW v. FAILS- 
WORTH INDUSTRIAL SOCIETY, [1904] 2 K. B. 32; 
73 L. J. K. B. 510; 90 L. T. 611; 68 J. P. 409; 
52 W. R. 451; 20 T. L. R. 429; 48 Sol. Jo. 415 ; 
6W.C.C. 11,0. A. 


Annotations :—Folld. Morgan v. S.S. Zenaida (1909), 25 
he a aaa ee Consd. Nisbet v. Rayne & Burn, (1910] 2 
(1911) 1 K. B. 997 ; Warner v. Couchman, (ort) 1 K. b. 
351; Cooper v. N. KE. Ry. 85 L. J. K. B. 187. 
Refd. Fitzgerald v. Clark, [1908] 2K. B. 796; Craske v. 

ha 09) 2 K. B. 6365 ; Davies v. Gillespie (1911), 
5 - 494; Peel » Lawrence (1912), 106 L. T. 482; 

Mitchinson v. Day, [1913] 1 K. B. 603; Plumb v. Cobden 

Flour Mills Co., [1914] A. C. 62; Sheldon v. Needham 

(1914), 111 L. T. 729; Trim Joint District School, Board 

of Managoment v. Kelly (1814), 111 L. T. 3053; Slade v. 

Taylor (1915), 8 B. W. C. O. 65; Thorn »v. Humm (1915), 

84 L. J. K. B. 1459 ; White v. Avery (1915), 9 B. W. C. C. 

663; Dennis v. White (1917), 8 L. J. K. B. ’ 

Thom (or Simpson) v. Sinclair, [1917] A. C. 127; 

v. Lambton & Hetton Colliery Co. (1917), 117 L. T. 454; 

St. Helens Colliery Co. v. Hewitson, [1924] A. C. 59. 


2606. Sunstroke.|—MOorRGAN v. ZENAIDA 


(OWNERS), No. 2279, ante. 
2607. ———- ———.]—DAVIES v. GILLESPIE, No. 


ment v. Kelly 
(1915), 85 L. J. 
1915) A. 





2280, ante. 


2608. 





Frost-bite.|—-WARNER v, COUCHMAN, 


compensation was sought did not arise out of the | No. 2604, ante. 





hour he was found drowned in the 
water at the quayside :—Held: his 
death did not result from accident 
arising out of or in course of his 
employment.—STEWART v. M‘INTYRE, 
COR S. C. D1; 53 Sec. L. R, 62.— 


reason of 
are oO 
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2604 i. General rule.}—In cases of 


inj due to natural caus 
in ori es & Workman, 


Li ing. 
or to recover compensation under heed gt 


Workmen’s Compensation Act, It. 8. S., 
1920, c. 210, must show that he was by 
his employment exposed to 
greater danger & risk of 
the elements than that to which persons 
: ily exposed.— AHLQUIST 
CANADIAN PaciFIo Ry. Co., {1 
D. L. R. 382; 16 Sask. L. 
[1923] 1 W. W. R. 82.—OCAN. 
2606 i. Risk greater than ordinary— 
workman engaged on 

the road ana & storm, whose duty 





was to clean out the gullets to prevent 
the water flooding the road, was struck 
dead nef lightning :—Held: the death 
was not occasioned by accident arising 
out of the employment.—KELLY v. 
Ist v. | KERRY COUNTY COUNOIL hae 42 
23) 1 1. L. T. 23 > 1B. W. C. C. 194.—. e 
R. 420; 2608 i. —— Frost bite. i IKKICZUK 
v. MCARTHUR (1916), 24 W. L. R. 674; 
10 W. W. R. 712.—CAN. 
Snowslide.|— Re CULSHAW 
NEST ass CoaL Co., 


injury from 


p.-—— 
& Crow’s 
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2609. —— ——-.J—A seaman at work on his 
ship at Halifax, N.S., sustained frost-bite. The 
judge found that the workman had not proved 
that the frost-bite was due to any particular cir- 
cumstance in connection with his employment, 
nor that he had been exposed to more risk of 
frost-bite than is usual in winter at Halifax :— 
Held: the accident did not arise out of the employ- 
ment.—KAREMAKER v. CORSICAN (OWNERS) (1911), 
4B. W. C. C. 295, C. A. 


Annotations :—Refd. Davies v. Gilleapio (1911), 105 LL. T. 
494: Marsh v. Pope & Pearson (1917), 86 L. J. K. B. 
1349; Thom (or Simpson) v. Sinclair, li917) A. C. 127; 
Me ATT iaconaitae & Hotton Collieries (1917), 86 L. J. 


2610. Exposure to excessive cold.| — 
IIEWITT v. PARTRIDGE JONES & PATON (JOHN), 
Lrv., No. 2289, ante. 


G. Ordinary Accidents of Mankind. 


2611. General rule.|—SmMiIpMORE v. LONDON & 
THAMES ELAVEN OL WHARVES, Lrp., No. 2404, 
ante. 

2612. Sprained finger.|—A cotton mill hand pre- 
paring to work barefooted, according to the 
universal custom prevailing in cotton mills, injured 
the middle finger of his left hand in removing one 
of his socks :—Held: although the accident arose 
‘‘in the course of”? the employment of the work- 
man within the meaning of Workmen’s Compcn- 
sation Act, 1906 (c. 58), s. 1, it did not arise ‘‘ out 
of” it; & therefore his claim for compensation 
failed.—PEEL v. LAWRENCE (WILLIAM) & SONS, 
LTD. (1912), 106 L. T. 482; 28 T. L. R. 318; 5 
B. W. C, C. 274, C. A. 

Annotation :—N.F. Smidmore v. London & Thames Haven 

Oil Wharves (1921), 14 B. W. C. C. 116. 

2613. Giddiness causing fall downstairs.]|—The 
master of a workhouse was sitting on the top of 
some steps leading to his residence at the work- 
house, there being nothing peculiar or particularly 
dangerous about them, talking to the labour 
master, when a fit of coughing came on, caused 
by a disease of his lung, which made him giddy, & 
he fell down the steps, & received an injury which 
caused his death a few days afterwards :—Held : 
the accident did not arise out of his employment, 
& his dependants were not entitled to compensa- 
tion.— BUTLER v. BURTON-ON-TRENT UNION 
(1912), 106 L. T. 824; 5 B. W. C. C. 355, C. A. 


Annotations :—Refd. Harder v. Gains (1916), 85 L. J. K. B. 
ata ; Kettlo v. McKay & Ryland (1916), 85 L. J. K. B. 


2614. Drinking poisoned water by mistake.|— 
(1) A seaman on board a ship, which was in 
harbour in a hot climate, by mistake drank froin 
a tin which he thought contained water a solution 
of soda & was badly burnt. ‘he solution had 
been put into the tin by its owner, the boatswain, 
to clean it. 1t was the practice of the crew to 
carry the water obtained from the ship’s pump 
in tins to a cool place & partake of it as required. 
This practice was sanctioned by the officers, but 
was not done by their orders. It was quite 
common for one man to drink water from another 
man’s tin. ‘The seaman found the tin in question 
In a place where there was sometimes a draught of 
Goi Se Ee a SS ee ee 








Lirp. (1914), 26 W. L. R. 619: 
W. W. R. 1092: 15D. L. R. 566° 1 
B.C. R. 13.—CAN, peor 
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5 | sustained injury :—Held: the accident 
did not arise out of the employmecnt.— 
HANNIFIN ©. FITZMAURICE (1920), 14 
LB. W. C. C. 320.— IR. 
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air through the hawse holes. Upon a claim for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), the sheriff-substitute found that 
the accident arose out of & in the course of the 
man’s employment :—Held: the risk of drinking 
drugged water out of a tin belonging to another 
member of the crew was not shown to be reasonably 
incidental to the seaman’s employment, & there 
was no evidence to support the finding of the 
sheriff-substitute. 

(2) Arbitrators should, on the face of the award, 
distinguish between their rulings in law & findings 
of fact.—HutTcnoison v. M‘KInNoN, [1916] 1 
A.C. 471; 85L. J.P. C.98; 114 L. T. 570; 32 
T. L. R. 283; 60 Sol. Jo. 320; 9 B. W. C. CO. 
147, H. L. 

Annotations :-—-Asto(1) Refd. King v. Port of London Autho- 
rity, {1920} A. C. 1; Slater v. Maconochie 820), 89 
L. J. K. B. 1238; St. Helens Colliery Co. v. Hewitson, 
[1924] A. C. 59. Generally, Mentd. Larrinagar v. Soc. 

Franco-Americaine des Phosphates de Medulla (1922), 
27 Com. Cas. 160. 

2615. Slip on staircase.) — A carman, in the 
course of his duty, was coming down an ordinary 
stone staircase of easy gradient & in good repair 
from the first floor to the ground floor of Olympia, 
then used by the War Office, & closed to the public, 
when he fell on the staircase, & dicd of the injuries 
he sustained :—Held: the accident being an 
ordinary accident of life, was not made a special 
risk of the employment by the fact that the stair- 
case could not be used by the general public, & 
the accident did not therefore arise ‘‘ out of” 
the employment within Workmen’s Compensation 
Act, 1906 (c.° 58), 8. 1 (1)—HARDER v. GAINS 
(A. EB.) & Sons (1916), 85 L. J. K. B. 866; 114 
L. T. 817; 9 B. W. C. C. 328, C. A. 

2616. Injury by needle—Servant maid mending 
own dress.|—A girl, employed as a parlourmaid, 
was sitting in the kitchen occupying her spare 
time in mending a rent in her dress. Jlearing a 
bell rung by her mistress, she left the darning- 
needle in her dress & went to answer the bell. 
In walking to the door she managed in some way 
to drive the needle into her knee, breaking it olf 
short & causing herself scrious injury. The 
county ct. judge made an award in her favour: 
—Held: there was no evidence to shew that the 
injury was due to any risk incidental to her em- 
ployment, & the accident did not therefore arise 
out of her cmployment.—GnrirviITus v. ROBINS 
(1916), 10 B. W. C. C. 90, C. A. 

2617. Slip at work— Causing choking.| — A 
workman employed in a colliery slipped while 
engaged in his employment. At the moment 
when he slipped he was cating a Barcelona nut, 
which choked him, with the result that he died. 

The county ct. judge found that the workman's 
death resulted from an accident arising out of & 
in tne course of his employment & awarded com- 
pensation to his widow :—Held: there was evi- 
dence to support the finding & no misdirection.— 
MoRGAN v. BETTISFIELD COLLIERY Co. (1922), 15 
B. W. C. C. 52, C. A. 

2618. ——— Crossing railway platform on return 
from job.]—Upron ». GREAT CENTRAL Ky. Co., 
No. 2336, ante. 


a 


wus injurod:—ield: the accident 
arose out of & in the course of tho 
employment.—MILLAR v. REFUGE AS- 
SURANCE Co., Lrv., [1912] 8. C. 37. 
—S§COT. 


ou Slip at work—Cook.) — A cook r. ———. Insurance collector.) — A . 
tide, wa across the kitchen to get | collector for an assurance co., whose t. Injury to eye by wood splinter 
hag from a tap when she found one | duty it was to make a door-to-door | when mg wood—Preparation of 
Sh or elippers was falling off her foot. | collection of premiums, fell upon a | own fireto boil food for pigsof employers.| 
© tried to get it on again, &, in | stair which he had occasion use | —PIKE v. MURRAY, [1921] N. ZL. RR. 


whila scerir= to collect = nremium, & 


8 30.—N.Z. 
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Sect. cre io compensation: Sub-sect. 3, H. 
H. Risks Attaching to Particular Locality. 

2619. General rule.J—If the conditions of a 
workman’s employment oblige him to work in a 
particular place, & expose them to risk of an 
accident, such accident arises ‘‘ out of his employ- 
ment ’’ within Workmen’s Compensation Act, 
1906 (c. 58), although the nature of the employ- 
ment in no way conduced to the accident. 

Applt. was employed by resp. as a fish worker, 
& had to work in a shed which was properly con- 
structed & not in any way dangerous. Whilc 
she was so working the wall of a neighbouring 
building, which did not belong to resp., fell upon 
the shed, causing the roof to give way, & applt. 
was seriously injured :—Held: the accident arose 
out of her employment & she was entitled to 
compensation. 

My vicw of the statute is that the expression 
‘* arising out of employment ”’ is not confined to 
the mere ‘nature of the employment.’’ The 
expression, in my opinion, applies to the employ- 
ment as such, to its nature, its conditions, its 
obligations, & its incidents. If by reason of any 
of these the workman is brought within the zone 
of special danger & is injured or killed, it appears 
to me that the broad words of the statute “‘ arising 
out of the employment” apply. If the peril 
which he encountered was not an acded peril 
produced by the workman himself, as i: the case 
of Plumb v. Cobden Flour Mills Co., No. 2415, ante, 
& Barnes v. Nunnery Colliery Co., No. 2489, ante, 
in this house, then a case for compensation under 
the statute appears to arise (LORD SHAW OF 
DUNFERMLINE).—TI0M (OR SIMPSON) v. SINCLAIR, 
[1917] A. C. 127; 86L. J. P. C. 1023; 116 L. T. 
609; 33 T. L. R. 247; 61 Sol. Jo. 350; 10 B. W. 
C,. C. 220, LH. Ih. 
Annotations :—Folld. Fearnley v.. Bates & Northcliffo 

(1917), 86 L. J. K. B. 1000. Apld. Marsh vo. Pope & 


Pearson (1917), 86 L. J. K. B. 1349; Wales 2. Lambton *’ 


L. J. K. B. 1346. Consd 


& Hetton Collieries (1917), 86 ‘ : 
W Cc. GC. 410. 


Wright. & Greig v. M'Kendry (1918), 12 B. W. 
Refd. Dennis v. White, [1917] A. C. 4793 Whittall ». 
Staveley Iron & Coal Co. (191 86 L. J. K. B. 985; 


7), ; 
E $ 18 2 T. 386; Davidson v. 

M‘Robb, or Officer, [1918] A. C. 304; Bell e. Armstrong, 

Whitworth (1919), 88 L. J. K. B. 844; Smidmore r¢. 

London & Thames Haven Oil Wharves (1921), 14 B. W. 

Cc. C. 114; St. Helens Colliery Co. v. Hewitson, (1924) 

A. C. 59; Upton v. G. C. Ry., [1924] A. C. 302. 

2620. Seizure with fit—Fall into ship’s hold.|— 
A workman was employed in the discharge of coal 
from the hold of a ship. His duty was to stand 
on a staging close to the open hold, direct the course 
up & down of a bucket in which the coal was being 
discharged, & give the necessary signals to the 
crane man. While so engaged he was suddenly 
seized with an epileptic fit, & the result was that 
he fell into the hold & was seriously injured. It 
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8. Seizure with fit — Fall into GRAN 
ditch. J—A worker en ska in gorse (1913) a6 
erubbing was seized with a fit while at 747° 15 
work by a ditch in which thero was | 594° 7% 
water. F face downwards he | “ 
was drowned :—Held: the accidont 
arose out of deceased’s employment. 
-~PUBLIC_TRUSTEE o. GkooM, [1917] 


Was when the train 
in furtherance of his 
v TRUNK Paciric Ry. Co. 
W. L. R. 120; 5 W. W. R. 
aaa L. R. 172; 6 Sask. L. KR. 


co. Injury to workman on railway 
by passing train.}—The risk of being 
struck by a train or somo 
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appeared that on previous occasions he had been 
subject to fits:—Held: the workman’s injuries 
were caused by an accident arising out of & in the 
course of his employment & he was entitled to 
compensation.—WIcKsS v. DOWELL & Co., LID., 
[1905] 2 K. B. 225; sub nom. WILKES v. DOWELL 
& Co., 74 L. J. K. B. 572; 92 L. T. 677; 53 
W. R. 515; 21 'T. L. R. 487; 49 Sol. Jo. 480; 


7W.C.C. 14, C. A. 
Annotations :—Distd. Rodger _v. Paisley School Board 
» C. 5 nsd. Thom (or Simpson) v. 


(1912), 5 B. W. CG. C. : 

Sinclair, [1917] A. C. 127; Wright, & Greig v. M‘Kendry 

(1918), 12 B. W. Cc. GC. 410. Refd. Hughes vw. Clover, 

Clayton, [1909] 2 K. B. 798; Fennah v. Mid. & G. W. Ry. 

of Ireland (1911), 4 B. W. C. C. 440; Coyle (or Brown) tu. 

Watson, [1915] A. C. 1; White v. Avery (1915), 9 B. W. 

C. CG. 663; Williams v. Llanduduo Coaching & Carriage 

Co. (1915), 112 L. T. 848. 

2621. Injury by falling shed—Night watchman. ]— 
Appct. was a watchman in the employment of 
a borough council, & was employed to watch at 
night some sewer works, his duty being to look 
after tools & tratfic lamps, & to prevent accidents. 
There was a watch box for him to sit in. The 
tools were kept in a shanty which was constructed 
of scaffold poles, trestles, planks, & a tarpaulin. 
Upon the night in question there was a fire outside 
the watch box, but as it was raining appct. lighted 
a fire in the shanty & proceeded to cook his food 
there. While so engaged the shanty fell down 
& injured him. ‘The evidence showed that the 
workmen were in the habit of having their food 
in the shanty in the daytime, & there was no evi- 
dence that appct. was expressly prohibited from 
inaking use of the shanty, though the borough 
engincer gave evidence that appct. had no busi- 
ness in the shanty at all, & that he would discharge 
a watchman if he had a fire in the shanty at night. 
In proceedings to assess compensation under the 
Workmen’s Compensation Act, 1897 (c. 37), the 
county ct. judge found that appct. was not pro- 
perly in the shanty, having regard to his duties, 
& that therefore the accident did not arise out of 
the employment :—Held: in the absence of a 
prohibition against appct. using the shanty, the 
evidence showed that the accident arose out of 
& in the course of the employment, & the Act 
applied.—MorRnRIs v. LAMBETH CORPN. (1905), 
22 T.L. R. 22; 8W.C.0.1,C. A. 

Annotations :—Distd. Brice v, Edward Lloyd, [1909] 2 K. B. 
804. Refd. Gilbert v. Nizam (Owners), [1910] 2 K. B. 
588 7 ome v. Armstrong, Whitworth (1919), 88 L. J. 

e e OWVV. 

2622. Injury by fall of adjoining wall—Girl em- 
ployed in particular shed.|—THomM (orn SIMPSON) 
v. SINCLAIR, No. 2619, ante. 

2628. Injury in crossing yard to reach lavatory.] 
—A woman had to cross a yard which was common 
to her employer’s premises & the adjoining pre- 
mises of another employer in order to go to the 
only women’s convenience available for her, 


the roof of her bedroom fell into her 
right eye, with the result that she lost 
the sight of that eye. It was known 
to her mistress that handfuls of mortar 
had from time to time fallen from the 
slates :—Held > tho accident arose out 
of & in the course of the employment.— 
ALDERIDGE v. MERRY (1912), 6 B. W. 
C. Cc, 450.—IR. 


assed over him 
uty.— KENNEDY 


pro- 


N. Z. L. R. 334.—N.Z. jecting from the cars on a railway is a e. Injury by slipping on snot'- 
b. Railway brakesman run over by risk that a man working on a railway | covered platform.}—BLakK v. RAMSAY 
train.) —1n an action, under Work- ry open exposed ker a incidental | (1916), 10 B. W. C. C. 500.—IR. 
men’s Compensation Act, to recover | &° 8. employment.-MORTON | Uv. } i e.] — 
damages for the death of a brakesman | G-,,7- | P. BRANCH LINES ey (1017) Dine neers ae wa Pesca 
employed by deft. railway ipa fn : 1 W. W. R. 1125; 10 Sask. L. R. 8. fitter was eng in erecting machinery 
who was run over by a train :—H/ eld. : | —CAN, in an open yard near to a building from 
death was due to & resulted from a risk d. Injury to eye by falling mortar.) | the roof of which slates were being 


reasonably incident to the employment, 
& so arose ‘‘ out of ’’ the employment ; 
& it arose “‘in the course’”’ of the 
employment, deceased being where he 


mistress at 


—A eee servant was called by her 

a.m. 
act of getting up, a bit of mortar from 
the rendering attached to the slates in 


blown. While stooping to adjust a 
As she was in the mree piece of machinery he was struck 

on the head by a falling slate & injured : 
—Held: the accident arose out of the 


Part XIV.—WoRKMEN’S CoMPENSATION Acts. 


vhich was in the adjoining premises. In return- 
ng from the convenience she slipped on a small 
yiece of wood lying in the yard, & injured herself 
everely. The yard was in good repair. The 
yiece of wood had nothing to do with the employ- 
nent :—Held: the accident arose ‘‘ out of” the 
2amployment within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1 (1).—-FEARNLEY v. Batss & 
VORTHCLIFFE, Lin. (1917), 86 L. J. K. B. 1000; 
17. T. 193; 61 Sol. Jo. 506; 10 B. W. C. C. 
308, C. A. ; 
Annotations :—Folld. Marsh v. Pope & Poarson (1917), 86 
J. K. B. 1349. Refd. Wales v. Lambton & Hetton 


L. e R 
Colliery Co. (1917), 117 Tu. T. 454; Wright & Greig ». 
M’Kendry (1918), 12 B. W. C. C. 410. 


2624. Crossing rails on employers’ premises.|— 
A boy going by his usual & proper way to work 
slipped on a tram rail in his employers’ premises, 
© fell, injuring his face. The tram rails were 
vroperly laid & packed :—Held: the accident 
irose ‘* out of ’’ & ‘* in the course of ’’ the employ- 
nent within Workmen's Compensation Act, 1906 
c. 58), s. 1 (1), inasmuch as it happened on the 
smployers’ premises by reason of a peril attached 
0 those premises.—-MARSH v. POPE & PEARSON, 
um, (1917), 86 L. J. K. B. 1849; 117 L. T. 456; 
3 T. I R. 523; 62 Sol. Jo. 9; 10 B. W. C. C. 
566, C. A. 

Annotations :—Reid. Wright & Greig v. M‘Kondry (1918), 

ie W. C. C, 410; Upton v. G. C. Ry. (1923), 130 L. T. 

a . 


2625. ———.]|—A miner, who had left the pit & 
vas returning home, but while still on the colliery 
sremises, at an early hour in the morning, when it 
vas quite dark & very frosty, slipped on some ice 
&% fell on a railway siding & injured himself :— 
Yeld: although the peril of slipping was a peril 
« Which every one in the country round was liable, 
vet, inasmuch as it was attached to the particular 
ocation in which by the obligation of service the 
vorkman was placed the injury resulting there- 
‘rom was caused by an accident ‘ arising out of 
4s well as in the course of his employment,” & 
ue was therefore entitled to compensation.— 
WALES v. LAMBTON & ITETTON COLLIERIES (1917), 
86 L. J. K. B. 1346; 117 L. T. 454; 33 'T. 1. R. 
5045 61 Sol. Jo. 811; 10 B. W. C. C. 527, C. A. 

A mnelalions -—Folld. Marsh v. Pope & Pearson (1917), 86 


» J. K. B, 1349. Refd. Wright & Greig v. M‘'Kendry 
(1918), 12 B. W. C. C. 410. 


2626. Accident when cycling to work along em- 
loyer’s private road.] — Appct., a lad employed 
ub resps.’ collicry, used a bicycle to get to & from 
‘is work. On the morning of the accident he left 
1s home, & after proceeding along the public 
“oad turned down into the co.’s private road some 
wf mile long which led to the colliery. At the 
solliery end of this road the co. had provided a shed 
n which their employees’ bicycles could be stored. 
le had nearly reached the shed when he was run 
nto by a man leaving the colliery riding a bicycle. 

On a claim for compensation, the county ct. 





© Co rants, paMnON v. ANDERSON 
—SCOT. ’ TD., [ 913] Ss. Cc. 1038. 


. ©. Workman working amid shav- 
ngs—Injury by fire caused by careless 


from roof.}—A carter, whilo leading a 
horse and lorry out of his omployer’s 
yard in tho course of his employment, m 
was struck by a piece of corrugated 
iron blown by a high wind off the roof 
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judge found that it was an implied term of the 
contract of service with the colliery co. that 
employees should he allowed to ride bicycles 
along the employers’ private road to & from work. 
Ile held that the accident arose out of & in the 
course of appct.’s employment :—Held: there 
was evidence to support the finding & no mis- 
direction.—SIMPSON v. BOLSOVER COLLIERY C'o., 
Lip. (1920), 18 B. W. C. C. 173, C. A. 


I. Streets and Public Places. 


2627. General rule.]——-Where a workman is 
sent into the streets on his employer’s business, 
whether habitually or occasionally, & whether on 
foot or on a bicycle, or on an omnibus or a car, 
& he meets with an accident by reason of a risk 
of the streets to which his employment exposes 
him, the accident arises out of as well as in the 
course of his employment; & it is immaterial 
that the risk which caused the accident is one 
which is shared by all members of the public using 
the streets under the like conditions. 

A. boy in the employment of a firm of builders 
was ordered to go through the streets of London 
on a bicycle to fetch some plaster. Ile came into 
collision with a motor car & was injured :—Held: 
(1) the accident arose out of the employment ; 
(2) the facts being not in dispute, this was a 
question not of fact, but of law. 

(3) It is the duty of the arbitrator to make 
definite findings of fact.—DENNIS v. WHITE 
(A. J.) & Co., [1917] A. C. 479; 86 L. J. K. B. 
1074; 116 L. T. 774; 33 T. L. R. 4843 61 Sol. 
Jo. 558; 10°B. W. C. C. 280, If. L.3 revsg., 
[1916] 2 K. B.1,C. A. 


Annotatione :-—As to (1) Folld. Arkell v. Gudgeon (1918), 87 
L. J. K. B. 1101. Consd. Hefferman v. Secretary of 
State for War (1918), 11 B. W. C. GC. 424. Apld. Simpson 
v. Bolsover Colliery Co. (1920), 13 B. W. C. C. 173. 
BrP - Byrne v. Campbell (1923), 16 B. W. C. C. 355. 

d. Harder v. Gains (1916), 85 L J. K. B. 866; 
v. Reigate Kducation Committee, [1916] 2 K. 
Kettle v. McKay & Ryland (1916), 85 L. J. K B 
Allcock ». Rogers (1918), 87 L. J. K. B. 693; 
v. McRobb, or Officer, [1918] A. C. 304; Knyvett v. 
Wilkinson (1918), 87 L. J. K. B. 722; Prophet v. Roberts 
8), 120 L. T. 239; Wright & Greig »v. M‘Kendry 
(1918), 12 B. W. C. C. 410; Armstrong, Whitworth »v. 
Redford, [1920] A. C. ; Clark v. Lord Advocato 
. W. C. C. 320; Upton v. G. C. Ry., [1924] 

. Cc As to (2) Apld. Marsh v. Pope & Pearson 

(1917), 86 Ti. a K. B. 1349. Refd. Read v. Baker, 

{1916] 1 K. B. 927. 


2628. .|—If a workman while going on an 
errand for his master, slips & falls in the street & 
is injured, it is an accident arising out of & in the 
course of his employment within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1), for which 
he is entitled to compensation. Where, there- 
fore, a woman employed at a dental surgery was 
sent by her employer on an errand & told to hurry, 
& while hurrying back slipped on something greasy 
on vhe pavement & fell & broke her wrist, it 
was held the injury was caused by accident arising 





TARY OF STATK FOR WAR (1918), 11 
B. W. C. C. 424.—IR. 

.—— Use by salesman & col- 
lector.}—A salesman & collector, while 
riding in a strect upon a bicycle, in the 


ubourer dro i of a building adjoining employor’s | course of his employment, was kicked 
ship’s carpenters Win oe yard :—Held: tho accident did not | on the knec by a passing horse & 


uard amid shavings & with oily 


trousors, was severely burned owing to 
the sha being set on fire through 
& shore labourer, who had come on 
joard, lighting a cigarette & throwing 
atone aut of the: cl ies oan 

oyment.—MAnN- 
SON v. Fortn & CLYDE .S. Co., L 


50 Se. 


ant 


[1913] S.C. 921; 50 Sc. L. K. 687. 
11913) 18. L.7.'475: 6B WeOoO 
Sr Hoel . 475; 6B. W.C.C. 


h. Injury by corrugated tron blown 
J.—VOL. XXXIV, 


arise out of his employment.—Ku1NG- 
HORN v. GuTURIE, [1913] 8S. C. 1155 ; 
L. R. 8633; [1913] 2 8. L. T. 

153; 6B. W. C. C. 887.—SCOT. 
k. Injury on wheeling 
stairs—By waving hand 
servant.}—CLARK v. LORD ADVOCATE, 


PART XIV. SECT. 5, SUB-SECT. 3.—I. 
l. Bicycle accident—Use by weigh- 
ing supervisor. }-—HEFFERNAN 0. SECRE- 


injured :—J/eld: the accident arose 
out of the omploymont.—M‘NEICE »¥, 
SINGER SEWING MACHINE Co., LTD., 

[1911)S.C.12; 48Se.L. R15; (1910) 
steps of | 28. L. T. 210; 4B. W. C. C. 351.— 
of fellow | SCOT. 

n. —— Use by herd — To & from 
work.}—-A herd employed upon two 
farms usually went from home to the 
famns by bicycle, with the sanction of 
his employer. He was setting out on 
his bicycle to go to onc of the farms one 


Y 
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Sect. 5.—Right to compensation: Sub-sect. 8, I.; 
sub -8eéct. 4, A.] 


out of & in the course of her employment, & she 
was consequently entitled to compensation.— 
ARKELL v. GUDGEON (1917), 87 L. J. K. B. 1104 ; 
118 L. T. 258; 62 Sol. Jo. 174; 10 B. W. C0. C. 


660, Ti. L. 
Annotations :—Refd. wien & Greig v. M'Kendry (1918), 
Ke = aoa Cc. ©. 410, entd. Upton v. G. C. Ry., [1924] 


2629. Bicycle accident—Whether knowledge of 
employer material—Use by canvasser.]——A col- 
lector & canvasser to an industrial co. whilst riding 
a bicycle in the course of his employment was 
knocked down & killed by a tramcar. The fact 
that he used a bicycle for the purposes of his em- 
ployment was known to & not forbidden by the 
co. :—Held: the accident arose out of the employ- 
ment within Workmen’s Compensation Act, 1906 
(c. 58), s. 1 (1).—-PIERCE v. PROVIDENT CLOTHING 
& SurrLy Co., Lrv., [1911] 1 K. B. 997; 80 
L. J. K. B. 881; 104 L. T. 4738; 4 B. W. C. C. 
242; sub nom. PEARCE v. PROVIDENT CLOTHING 
& Supriy Co., Lrp., 27 T. L. R. 299; 55 Sol. Jo. 
363, C, A. 

Annotations :—Consd. Greeno v. Shaw (1911), 5 B. W. C. C. 
573. Distd. Butt v. Provident Clothing & Supply Co. 
ee 6 B. W. OC. C. 18... Consd. Bett v. Hughes onay 

B. W. ©. C.'362. Distd. Sheldon ». Needham (1914), 

111 I. T. 729; Slade ». Taylor (1915), 8 B. W. C. C. 65. 

Consd. Thorn v, Humm (1915), 84 L. J. K. B. 1459; White 

v. Avery (1915), 9 B. W. C. C. 663. _ Dist 
[1916] 2 K. B. 671; Read v. 


Kducation Committee 
Baker, [1916] 1 K. B. Expld. Blake v, Ramraay 


(10917), 10 B. W. C._C. 500. Consd. Dennis v. White, 
{1917] A. C. 479. Refd. Karemaker v. S.S. Corsican 
ley 4R. W. CG. C. 295; gs v. ralsley School 
Board (1912), 6 B. W. C. C. 6473; Edwards v. Wingham 
Agricultural Implement Co. (1913), 82 L. J. K. B. 998; 
Mitchinson .v. Day, [1913] 1 K. B. 603; Martin v. Lovi- 
bond, [1914] 2 K. B. 227; Pritchard v. Torkington (914), 
7B. W. C. C. 719; Hadwin o, id oe rd (1915), 9 B. W. 
Cc. C. 60; Jibb v. Chadwick, [1915] 2 K. B. 94; Thom 
(or Simpson) ». Sinclair, (1917) A. C. 127; Clark v. Lord 
Advocate (1922), 15 B. W. CG. G. 320. 


2630. -|—A workman employed 
as an assistant superintendent by a firm of credit 
tailors was killed by a fall from his bicycle, due to 
some defect in the machine. It was part of his 
duty to call on customers, but there was no evi- 
dence that the use of a bicycle was in any way 
necessary to his work; the employers were un- 
aware that he did use it, & would have forbidden 
it had they known. The fall occurred fifteen 
minutes after he had made a business call on the 
bicycle, & five minutes after he had called for a 
bicycle lamp at his own home, which was on the 
way back to the office. There was no evidence 
that he wanted the lamp for business work :— 
Held: the accident did not arise out of & in the 
course of the employment.—Burr v. PROVIDENT 
aca ie & Surry Co., Lrp. (1913), 6 B. W.C. C. 

8, 0. A. 

2631. ——— Use by branch man ee 
A manager of one branch auoP had to e his 
books for inspection every Saturday to another 
branch two miles away. He used his bicycle for 
this purpose at the suggestion of the manager of 
this other branch. When returning one day after 
one o'clock, his closing hour, he met with a side 
slip, fell, & injured himself :—Held: the risk was 
not one to which he was exposed more than other 
members of the public, & the accident. did not 
arise out of the rca ray Valine v. TAYLOR 


(1915), 8 B. W. C. C. 
Annotations ~~ ° Read . B k , 1 e e e 
Refd. Dennis v. White, [1917] A. C. ig”) veer 


ry 














MASTER AND SERVANT. 


2632. —— Use by solicitor’s clerk.]— 
A solr.’s clerk had to attend once a week a justices’ 
ct. which was ten miles distant from his employer's 
office by road. He went to & returned m 
these cts. sometimes by train & sometimes by his 
bicycle. His train fares were office expenses. He 
used his bicycle with the knowledge & without the 
disapproval of hisemployer. One day in returning 
from a ct. on his bicycle, he was run into by a 
motor car & killed :—Held: the accident did not 
arise ‘“‘ out of ’’ his employment within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1). 

The facts being admitted or not disputed, it 
becomes a question of law whether or not an 
accident arises ‘‘ out of ’’ the employment.—REApD 
v. BAKER, (1916] 1 K. B. 927; 85 L. J. K. B. 869 ; 
114 L. T. 828; 32 T. L. R. 382; 60 Sol. Jo. 402 ; 


9 B. W. C. C. 361, C. A. 
Annotation :-—Folld. Ince v. Reigate Education Committee, 


(1916) 2 K. B. 671. 

26383. Use by visiting nurse.|—Appct. 
was employed as a visiting nurse by an education 
committee to visit children at their homes & was 
required by her employers to ride a bicycle provided 
by them for that purpose. Her duties necessitated 
her riding her bicycle from six to ten miles every 
day along one or other of the roads in her district, 
& the number of cases she visited averaged about 
one hundred & twenty a month. Each visit 
usually occupied only a few minutes. On leaving 
a house where she had been visiting a child, in 
attempting to cycle round a cart & horse which 
were standing across the road, her bicycle 
‘* skidded ’? & one of the wheels became locked 
in the back wheel of a passing cart, & she was 
thrown to the ground & seriously injured. The 
district in which appct.’s work lay was a residential 
rural district, & the road was an ordi water- 
bound macadam road in fairly good condition :— 
Held: the accident did not arise out of the employ- 
ment inasmuch as appct. had failed to prove that 
it exposed her to exceptional risks beyond those 
to which ordinary bicycle riders were exposed.— 
INCE v. REIGATE EDUCATION COMMITTEE, [1916] 
2K. B. 671; 85 L. J. K. B. 1283; 115 L. T. 402 ; 
32 T. L. R. 721; 60 Sol. Jo. 666; 9 B. W. C. C. 
595, C. A. 

Hinpctaiton :-—Refd. Blako v. Ramsay (1917), 10 B. W. C. C. 











2684. ——_ ——— Use by employee.|—DENNIS v. 
Whore (A. J.) & Co., No. 2627, ante. 

2635. Running down.]-—A brewer’s drayman, 
whose duty it was from 8 a.m. till 8 p.m. to drive 
round a certain district in London a pair of horses 
in a dray belonging to his employers for the 
dead of obtaining orders for & delivering beer 
to their customers, at about 2 p.m. left his dray 
at the side of the road opposite to a public-house, 
to which he went to get a glass of beer. After an 
absence of about 2 minutes he left the public- 
house to return to his dray, & while crossing the 
road was knocked down by a motor car, receiving 
injuries which resulted in his death. Upon a 
claim by his dependants for compensation under* 
Workmen’s Compensation Act, 1906 (c. 58) :— 
Held: there was no break in the employment ; 
what the man did was reasonably incident to his 
employment; he was exceptionally exposed to 
street accidents; the accident therefore arose 
out of & in the course of the employment; & the 
dependants were consequently entitled to com- 
pensation. MARTIN v. LOvVIBOND (J.) & SONS, 





day, when his own dog got in the way 
& upset him :—Held: the accident 
arose in the course of but not out of the 
employment.—GREENE pv. SHaw (1911), 


1h I. Iu. T, 18; 5 B. W. C. C. §73.— 


o ——U 
for letters for pod 


lurching against icycle. 


BETT 9. 
Huaues (1914), 8 B. W. C. OC. 362.— 


coachman — Calling | SCOT. 
e-—Drunken person 


p. Machine-fiiter representing em. 
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Lrp., [1914] 2 K. B. 227; 83 L. J. K. B. 806; 
110 L. T. 455; 7B. W. C. C. 2438, C. A. 


Annotations erp. Thom “for Simpson) »v. Sinclair, [1917] 
A. 0. 127. . Slade vw. Taylor (1915), 8 B. W. C. C. 65; 
Dennis v. White, [1916] 2 K. B. 1; Ince v. Reigate 
Education Committee, [1916] 2 K. B.671; Bell v. Arm- 
strong, Whitworth (1919), 88 L. J. K. B. 844. 


2636. -]—A. builder’s labourer, working on 
a job in London, was ordered to go, in the break- 
fast hour, to a shop 100 yards from where he was 
working to obtain a supply of whitening, & to 
mix it before he went to his own breakfast. For 
this purpose he had to cross the road. This he 
did in a hurry, & was knocked down & injured 
by an electric tramcar :—Held: the accident did 
not arise out of the employment.—SyMMONDS v. 
KING (1915), 8 B. W. C. C. 189, C. A. 


SPT eli -—-Refd. Thorn v. Humm (1915), 84 L. J. K. B. 


2687. ———.|—-A. woman employed at a shop, 
had to go every morning over a public level 
crossing for the keys. She was on one occasion 
knocked down by a train & injured. On a claim 
for compensation the county ct. judge found that 
she incurred no greater risk of this than the 
general public, & consequently held that the 
accident did not arise out of the employment :— 
Held: there was no misdirection. HADWIN v. 
SHEPHERD (1915), 9 B. W. C. C. 60, C. A. 
Annotations :—F¥olld. Chapman v. 8.8. John W. Pearn 


(1916), 9 B. W. C. C. 224. Expld. Dennis v. White, 
{1916} 2 K. B. 1. 


2638. Servant slipping.)—It does not suffice to 
say that an accident which befalls a workman 
arises ‘‘ out of’? his employment as well as ‘‘ in 
the course of’ it in the sense that but for that 
employment the workman would not have gone 
to the spot & met with the accident; but the 
authorities show that there must be some special 
risk incidental to the workman’s employment that 
imposes upon him a greater peril than an ordinary 
person incurs. 

Where, therefore, a charwoman was sent to 
post a letter for her employer, & whilst proceeding 
to the post office, which was at a distance of about 
100 yards from the house where she was employed, 
she slipped ypteee some object that was lying on the 
footpath & broke her leg, it was held that the 
accident did not arise “‘ out of’’ as well as ‘‘in 
the course of ’’ her employment, within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1(1); & she 
was not entitled to compensation under that Act. 
—SHELDON v. NEEDHAM (1914), 111 L. T. 729; 
30 T. L. R. 590; 58 Sol. Jo. 652; 7B. W. C. C. 
471, C. A. 

Annotations :—Folld. Hadwin v. Shepherd (1915), 9 B. W. 
C. C. 60; Slade v. Taylor (1915), 8 B. W. C. C. 65. _Apld. 
Griffiths v. Robins (1916), 10 B. W. C._C. 90. Overd. 
Dennis v. White, [1917] A, C. 479. Expl. Byms v. 
Campbell (1923), 16 B. W.C.C. 355. Refd. Bett v. Hughes 

ae ) 8 B. W. CO. O. 362; Jibb v. Chadwick (1915), 112 

a T. 878; Williams ». Llandudno Coaching rien 

Totter] 2K. B. 101; Upton v. G. O. Ry. (1923), 130 


2639. |—Appct., who was the skipper of a 
schooner belonging to the employer, went ashore 











edt on sell of paren “ in- 
of weighing machines—Slinpi 
on frosty road rsa ee toa mackine'| ( 


—-~WHITE v. AVERY - & T.), Lp. 
RES aa a Oe: | a 
663.—SCOT. : ees 2642 iil. 





PART XIV. SECT. 5, SUB-SECT. 4.—A. 

2642 i. Onus on applicant—To show 
accident arose out of d& tn course of 
employment. }—The onus of roving on 
er Workmen’s Com 


ment rests on 


injured workman’s employment rests 
upon appct.—Gousick v. CG. P. KR. 
an.), [1917] 3 W. W. R. 807.—CAN. 
‘aioeeeicibammd, ~ ;shaoneiapeninins | a 


642 ii. : 
HaRveEyY, [1903] 2 I. R. 511.—IR. 





compensation under Workmen’s Com- 
inet Sora sees aa oueien hd 
rov. e accident arose bo 
ut of & in the course of the employ- & in the course of the workman’s 
Te v. 
LIMERICK 8.8. Co., [1910] 21. R. 561. 9 
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on the ship’s business, & as he walked along the 
street on his way back to the ship, he sli ped on a 
piece of orange peel & fell & broke his thigh. 
The county ct. judge held that on the day of the 
accident, owing to there being fruit stalls in the 
street & to its being overcrowded, appct. incurred 
more risk of slipping on orange peel than persons 
in other streets, & that as he was compelled by 
his work to return along the street where the 
accident occurred the accident arose out of & 
in the course of the employment, & he awarded 
compensation :—Held: as there was nothing 
peculiarly incidental to the employment that made 
appct. more liable to accident by slipping on orange 
peel than any one else the accident did not arise 
out of the employment, & appct. was not entitled 
to compensation.—CHAPMAN v. JOHN W. PEARN 
(OWNER) (1916), 32 T. L. R. 368; 9 B. W. C. C. 
224, C. A. 

Annciations :—Expld. Dennis v. Whito, [1916] 2 K. B. 


1. 
Ince v. Reigate Kducation Committce, [1916] 2 
K. B. 671. : 


2640. ——.J—ARKErL. v. Gupaxon, No. 2628, 


ante. 

2641. Taxicab driver—Failure to hear sentry’s 
challenge.|—-A taxicab driver was employed to 
drive an officer to a fort guarded by sentries at 
two o’clock inthe morning. The night was windy 
& rainy. The driver in approaching the fort was 
challenged by a sentry, but failed to hear the 
challenge owing to the wind & rain & the noise 
of the engine of the cab, & he was shot by the 
sentry. He sought to recover & was awarded by 
the arbitrator compensation for the accident from 
his employers :—Held: there was evidence on 
which the arbitrator could properly find the 
driver was, from his employment, more exposed 
to the risk of such an accident as occurred than an 
ordinary member of the public, & the arbitrator 
was justified in awarding compensation.—THORN 
v. Humm & Co. (1915), 84 L. J. K. B. 1459; 112 
L. T. 888; 31 T. L. R. 194; 8 B. W. C. C. 190, 
C. A. 





SuB-SECT. 4.—PROOF OF ACCIDENTS ARISING OUT 
OF AND IN THE COURSE OF THE EMPLOYMENT. 
A. Onus of Proof. 

2642. Onus on applicant—To show accident arose 
out of & in course of employment.]|—McNIctioLas 
v. DAWSON & Son, No. 2652, post. 

2643. —— ——.]—POMFRET v. LANCASHIKE & 
YORKSHIRE Ry. Co., No. 2692, post. 





2644. ——.]—-BENDER v. ZENT (OWNERS), 
No. 2676, post. 
2645. -|—BARNABAS v. BERSITAM COL- 








LIERY Co., No. 2656, post. 

2646. -} —A workman employed in 
fairly light work in a colliery was taken ill. He 
want. home & died the same day from angina 

ectoris. The man’s heart was found to be in a 
ad condition of long standing. The medical 











ae (1913), 47 I, Tu. LG Jo. 29.— 


2642 v. ——, }+—-JARVISY. OTAGO 
reat Boakp, [1925] N. Z. L. RK. 


2642 vi. ——— ———-.}—In an applica- 
tion under the Workmen’s Compensa- 
tion Act, 1906, the onus is on claimant 
to prove that the accident arose out of 
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.}—In a claim for 


ent.—O‘BRIEN v. STAR LINE, 


omplo 
LTD., 11908} S. C. 1258.—SCOT. 
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tion Act, R. S. M., 1913, that the 2642 vil. ——.] — MILLER v. 

acoldent complainod of arose out of 2642 iv. —— -——.]— HOLLAND ov. | Nortn Bririsn LOcoMorTivE Co., LTp., 
happened in the course of the | ComMUNITY OF CONVENT OF Mercy, |! [1909] S. C. 698.—SCOT. 
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evidence was that angina pectoris might be 
brought on by several causes, & might be due to 
circumstances which could scarcely be called an 
accident at all:—-Held: though as a matter of 
conjecture it was probable, it was not proved as a 
matter of legitimate inference from the facts, that 
the death was due to an accident arising out of 
& in the course of the employment.—ITAWKINS v. 
POWELLS TILLERY STEAM COAL Co., Lrp., [1911] 
1 K. B. 988; 80L. J. K. B. 769; 104 L. T. 365 ; 
BB Sol. Jo. 8329; 4B. W. ©. C. 1783 sub nom. 
PowELLs TittERY STEAM CoaL Co., Lip. vw. 


HAWKINS, 27 'T. L. R. 282, C. A. 

Annotations :—Consd. Fennah v. Mid. & G. W. Ry. of Ireland 
(1911), 4 LB. W. GC. GC. 440; KEuman v. Dalziel (1912), 
6B. W. CG. CG. 900: Stapleton v. Dinnington Main Coal 
Co. (1912), 107 Iu T. 247. - Beaumont v. Under- 
ground Electric Rys. of London (1912), 5 B. W. C. C. 247; 
Chandler v. G. W. Ry. (1912), 106 L. T. 479; Kerr (or 
Lendrum) v. Ayr Steam Shipping Co., [1915) A. C. 217. 


2647. -]—A collier whose work was to 
lift loaded tubs on to the rails complained of great 
pain while so employed & went home. He 
remained in bed there & vomited continually. 
A weck afterwards he was operated on for strangu- 
lated hernia, but death ensued. The only evidence 
which diminished at all the strong probability of 
the connection between the workman’s exertions 
was that of the doctors who found an abnormal 
cavity, probably congenital, in the colon, & said 
that a gangrenous condition might be ex,.cted 
to be set up within a few hours to three days after 
the rupture, whereas that condition had not 
existed from the time of ceasing work until that 
period had passed. The county ct. judge rejected 
the employers’ contention that the hernia was 
caused by the vomiting & decided that the injury 
arose by accident out of & in the course of employ- 
ment :—J/eld : in cases where the admitted facts 
gave rise to conflicting inferences of equal degrce 
so that the probability was a matter of conjecture 
appct. would rightly be required to prove 
affirmatively the claim made, but where the pro- 
babilities were not equal the county ct. judge was 
entitled to weigh them & draw an inference of fact 
therefrom & so long as there was evidence to 
support his finding the ct. had no jurisdiction to 
question his award.—LANCASTER v. BLACKWELL 
COLLIERY Co., Lrp. (1919), 86 L. J. K. B. 609; 
122 L. T. 162; 64 Sol. Jo. 113; 12 B. W. C. C. 
400, 1. L. 

2648. ——— To show that he was acting for 
purpose of employer’s trade./—-GAaRrRALLAN COAL 
Co. v. ANDERSON (OR DEVLIN), No. 2511, ante. 

2649. Onus shifted to employer—On proof that 
applicant engaged in employer’s work up to time 
of accident.|—Where the workman is engaged in 
his master’s work up to his death & the last acts 
that are known are consistent with the continuance 
of that work it is for the person who alleges a 
cessation of his working for his master to prove it 
(FLETCHER MOULTON, IL.J.).—ASTLEY v. EVANS 
(R.) & Co., lap., [1911] 1 K. B. 1036; 80 L. J. 
K. B. 731; 104 L. T. 373; 4 B. W. C. ©. 209, 
C. A.; affd. sub nom. Iivans (RIcHARD) & Co., 
Lrp. v. ASTLEY, [1911] A. C. 674, H. L. 


Annotations :—Consd. Prosser v. Graham N 
Collierios (081) id BeWe'’, G 42." 'Refd. Dyhovse °, 
Packie By. DLR) 83 Ee ITC. 135 Wares. Bonen 
Colliery Go. (1913), 6B. W, CC. 138s Garrallan mond oer 

] 
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v. Anderson (or Devlin) (1926), 19 B. W. roatictch coe ee: 
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Southall v. Cheshire County News Co. (1912), 5 B. W. C. C- 
251: Stapleton v. Dinnington Main Coa) Co. (1912), 107 
L. T. 247; Watkins v. Guest, Keon & Nettlefolds (1912), 
1 T. 818; Wem al Co. v. Symon (1912), 
B. W. Cc. C. 298; Plumb o. Cobden Flour Mills Co. (1913), 
Maxwell v. Ruabon Coal & Coke Co. 
. J. K. B. 428; Wardle v. Enthoven (toat ( 
as ce Rigling v. Minister of Munitions (1921), 


2650. —— ——-.J]—(1) A workman was em- 
ployed on premises through which four sets of 
railway lines ran from east to west. He was 
employed on the south side of these rails. In his 
dinner hour he crossed the lines by the level 
crossing to the north side in order either to go to 
the mess room or the lavatory, to either of which 
places at that time of the day he was entitled to 


0. 

As he was returning to his work, the watchman, 
who was stationed at the north side of the level 
crossing, warned him that there was a passenger 
train duc on the line he would have to cross first. 
He crossed those lines & reached the goods or 
southern lines, & then was scen to stop at a place 
of safety quite clear of the passenger train lines. 
The passenger train passed, & his dead body was 
found onthe line. Although there was no evidence 
exactly as to how the accident happened the county 
ct. judge drew the inference that the man was 
acting in the course of his employment when it 
happened, & therefore held that it arose out of his 
employment, & awarded compensation :—Held: 
there was sufficient evidence to support the 
inference drawn by the county ct. judge, & no 
misdirection. 

(2) Deceased was engaged on work within his 
employment up to a moment before his accident, 
& that being so, the onus was upon the employers 
to prove that his last act causing the accident was 
inconsistent with his continuing within his 
employment.—RIGLING v. MINISTER OF MUNITIONS 
(1921), 14 B. W. C.C.1, CO. A. 

2651. ——— Proof that accident arose in course of 
employment—Allegation that accident caused by 
breach of regulation.|—A fireman & a miner acting 
under his dircctions, while engaged in clearing 
gas from a mine, were killed by an explosion by 
gas. Upon a claim for compensation by the 
representatives of the miner the arbitrator found 
that the explosion was due to an attempt to relight 
the fireman’s safety lamp in breach of Coal Mines 
Act, 1911 (c. 50), s. 34 (1) (iii), but that the evidence 
did not disclose by which of the men the attempt 
had been made, & he refused compensation :— 
Held: as it appeared primd facie that the miner 
met his death by accident arising out of his 
employnient, the onus lay on the employers of 
establishing that he had committed a breach of 
the regulation & that they had failed to discharge 
that onus; compensation should thercfore be 
awarded.—MOORE (A. G.) & Co. v. BARKEY, [1923] 
A.C. 790; 93 L. J. P. C. 63; sub nom. BARKEY v. 
oe & Co., 130 L. T. 45; 16 B. W. C. C. 176, 


B. Sufficiency of Proof. 
(a) Accidents with Machinery. 

2652. Claim successf{ul—Workman drawn into 
machine.| — The burden of proving that an 
accident arose out of & in the course of the work- 
man’s employment lies on pltf.; but the burden 
; proving serious & wilful misconduct lies on 

eft. 
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26521. Claim successful—'orkman 


né.}-—SEXTON v. 
FORD (1916), 60 I. L. T. 91.—IR. 


q. Claim unsuccesaful—Using hoist | —8 


v. Hos- | contrary to orders.}—M‘Daip v. STEEL, 
[1911] 8S. C. 859; 48 Se. L. R. 765; 
tea 8. L.T.13; 4B. W.C.C. 412, 


Part XIV.—WorRKMEN’s CoMPENSATION ACTS. 


A workman employed by defts. to attend to a 
steam engine within a shed & to a mortar pan out- 
side the shed worked by the steam engine & used 
to grind mortar for a building, was seen to start 
the engine. Very shortly afterwards he was 
found involved in the machinery, whereby he was 
killed. The shed had two doors, one of which 
was safe ; the other, a small one, used occasionally 
for ventilating the shed, was dangerous by reason 
of proximity to a revolving shaft, & the man had 
been forbidden to use it. It appeared that the 
man was approaching the small door when he 
met with the accident :—Held : there was evidence 
that the accident arose out of & in the course of 
his employment.—McNicHOLAS v. DAWSON & 
Son, [1899] 1 Q. B. 773; 68 L. J. Q. B. 470; 80 
L. T. 317; 47 W. R. 500; 15 T. L. R. 242; 43 
Sol. Jo. 312; 1W.C.C. 80, C. A. 

Annotations :—Refid. Hennessy v. McCahe (1899), 69 L. J. Q. B. 
173; Rees v. Thomas (1899), 68 L. J. Q. B. 539; Fenn v. 
Miller, [1900] 1 ° B. 788; Pomfret v. L. & Y. Ry. 
(1003), 89 L. T. 176; Upton v. G. C. Ry., [1924] A. C. 
2653. —— -]—A boy employed in a shoe 

factory was in the course of his duty picking up 
pieces of card from the floor near running 
machinery, when he became caught in a loose 
driving belt. He was drawn up to a revolving 
shaft, & received severe injuries. According to 
his own evidence he did not touch the belt with 
his hand all that afternoon, but his shirt sleeve 
caught in it. The employers’ case was that he 
was playing with the belt, which he had been 
cautioned not to do. The county ct. judge, after 
visiting the place of the accident, found that the 
boy had been caught by his sleeve, & to save 
himself had instinctively put his hand out & taken 
hold of the belt, & had so been carried up. Le 
consequently found that the accident arose out of 
the employment. 

The employers argued on appeal that the county 
ct. judge, not having escaped the workman’s 
evidence as to how the accident happened, was 
not entitled to suggest a theory of his own :— 
Held; there was evidence to support the inference 
drawn by the judge as to how the accident 
happened, & no misdirection. DURRANT v. SMITH 
& Co. (1914), 7B. W. C. C. 415, C. A. 

2654. Claim unsuccessf{ul—Boy killed by machine 
in part of workshop where not employed.]—A lad 
was employed to control a motor engine by means 
of a switchboard, which was cightcen fect away 
from the engine. It was also his duty, when so 
ordered, to clean the engine when it was stationary. 
The engine was fenced off. Without known reason 
he left the switchboard & got through the fence 
when the engine was in motion, & was killed by 
being caught in a cog wheel :—Held: the depen- 
dant had not discharged the onus of proving the 
accident arose out of & in the course of the employ- 
ment.—SmiTu v, STANTON IRONWORKS Co. COL- 
LIERIES, Lrp. (1913), 6 B. W. C. C. 239, C. A. 

265 Workman using revolving shaft.]— 
chee . COBDEN FLouR Mitts Co., Lrp., No. 
os 9 ante. 








(b) Apoplexy. 
2656. Claim wunsuccessful—No evidence con- 
necting fit with employment.|—(1) A workman 


2656 i. Claim unsuccessful—No evi- 
SA en ee mplovEH. 
() ? CKFORD 3 

Lrp., {1912} 8. C. 334.—8COT. . 


r. Claim successful — Evidence con- 





necting fit with employment.}—AITKEN 
v. FINLAYSON BONSFIELD & Co., LTv. 
(1914), 7 B. W. C. C. 918.—SCOT. 


- ~|— A workman in 
course of his employment in a bonded 
store, the floor of which was made of 
concrete, was seized by a fit & fell, 
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while performing his ordinary duties in the 
ordi way had an apoplectic seizure, from which 
he diced shortly after. There was medical evidence 
that he was in such a state of health that the attack 
might have been brought on by exertion, or might 
have come on apart from any exertion on his part. 
There was no evidence that his work subjected 
him to any extraordinary strain :—Held: there 
was no evidence that his death was caused by an 
accident arising out of his employment, & his 
employers were not liable to pay compensation 
to his dependants. 

(2) In cases under the Workmen’s Compensation 
Act, as in other cases, the onus of proof of claim 
rests upon appct. (LORD LOREBURN, C.).— 
BARNABAS v. BERSHAM COLLIERY Co. (1910), 103 
i 7. 513; 55 Sol. Jo. 68; 4 B. W. C. C. 119, 
Annotations :—.18 to (1) Consd. Fennah v. Mid. & G. W. Ry. 

of Ireland (1911), 4 B. W. C. C. 440. Distd. Trodden v. 

McLennard (1911), 4 B. W. C. C. 190. Expld. Lowis ». 

Port of London Authority (1914), 111 L. T. 776. _ Consd. 

Maxwell v. Ruabon Coal & Coke Co. (1916), 86 L. J. K. B. 

428. Refd. Kuman »v. Dalziol (1912), 6 B. W. C. C. 900; 


Lancaster v. Blackwell Colliery Co. (1918), 120 L. T.3: 
Andrews v. Highley Mining Co. hee 15 B. W. C. C. 192, 


As to (2) Arid. Hawkins v. Powells Tillery Steam Coal Co., 


[1911] 1 K. B. 988; Kemp o. Clyde Shipping Co. (1918), 
87 L. J. K. 13.861. Refd. Chandler v. G. W. iy. 1912), 
1061. T. 479; Woods v. Wilson (1913), 29 T. L. R. 726. 


Mentd. Travers v. Couper, [1915] 1 K. B. 73. 

2657. .J—A_ ship’s stoker, while on 
duty on a ship in the tropics, went into a coal 
bunker adjoining the stokehold, & was soon after- 
wards found in a condition of heat apoplexy. 
Upon the medical evidence the arbitrator found 
that it might have been caused by the heat of the 
sun or of the stokchold, & that it was not proved 
that the fit had been brought on by the work the 
man had been doing at the time, & that therefore 
the apoplexy was not caused by accident arising 
out of the employment :—Held: there was no 
misdirection.— OLSON v. DORSET (OWNERS) (1913), 
GB. W. C. C. 658, C. A. 








(c) Asphyziation. 

2658. Claim unsuccessful — No evidence that 
accident arose out of employment.|—A collicr was 
found asphyxiated in a stall where men had been 
warned not to go because of the gas being dangerous. 
No explanations was forthcoming as to why he 
went there. ‘he county ct. judge found that the 
onus on dependant of proving that deceased met 
his death by accident arising out of & in the course 
of his employment had not been discharged :— 
Held: the question was purcly one of fact for the 
judge & there was no misdirection.—MORGAN v, 
CYNON COLLIERY Co. (1915), 8 B. W. C. C. 499, 
C.A 








2659. .J—Deceased, who was & man 
of regular habits, sober & trustworthy, was a 
labourer in the employment of resps., & he was 
last seen alive shortly before noon on Sept. 29, 
1917. At night an official on duty at resps.’ 
works noticed a smell of coal gas issuing from a 


room which was used as the testing room, the door 


of which he found locked. The smell of gas 
being sostrong, the official entered the room by way 


of the window, & there he found deceased, who 


had been obviously poisoned by gas, for close to 
him was a gaspipe with the gas turned on & 


fracturing his skull on the floor, & 
thoreby sustaining injuries which caused 
his dvcath:—Held: the death was 
caused by accident arising out of his 
employment.—M‘K"ENDRY v. WRIGHT 
& GREIG, LTD., ([1919) S. C. 98; 56 
Se. L. R. 393 [1918] 2 8. L. T. 282; 
12 B. W. Cc. C. 410.—8COT. 


the 
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escaping. The purpose for which deceased was 
in the room did not appear. He had no right to 
be there on a Saturday afternoon. He had not 
been cleaning the machinery as he had no 
implements withhim. Norwas there any explana- 
tion of the door being fastened. The question 
was whether appct., who was the widow & 
dependant of deceased, on whom the burden of 
proof lay, had proved to the satisfaction of the 
county ct. judge that deceased’s death was caused 
by “ accident arising out of & in the course of ” 
his employment. The judge took the view that 
he was not judicially satisfied that deceased so 
met with his death:—Held: it was quite 
impossible for it to be said that the county ct. 
udge, having regard to the nature of the evidence 
efore him, ought to have drawn a conclusion 
different from that which he did.—Gray v. Sop- 
WITH AVIATION Co., Lip. (1918), 88 L. J. K. B. 
829; 119 L. T. 104; 11 B. W.C. C. 63, OC. A. 


(d) Blood Poisoning. 


2660. Claim successful—Collier—Crushed finger.) 
——A workman, who was employed in a colliery, 
died from blood poisoning resulting from an injury 
to his finger. He was working at night, & on the 
evening of the accident ho left his home, which 
was just over a mile from the pit, with his ‘inger 
well. He arrived at the pit with his finger un- 
injured. He arrived home early next morning 
with his finger crushed. He continued to work 
for some days, when blood poisoning set in, & 
he died. His widow claimed compensation undcr 
the Workmen’s Compensation Act, 1897 (c. 37), 
but the county ct. judge held that he was not 
entitled to draw the inference that the accident 
arose in the course of his employment, as it might 
have occurred on the way home :—Held: the 
judge was at liberty tu draw the inference that the 
accident arose in the course of the employment.— 
MITCHELL v. GLAMORGAN COAL Co., Lip. (1907), 
23 T. L. Rt. 588; 9 W.C. C. 16, GC. A. 

n ions : . 
CN CT a Te hl ae 

Wii's. Bern fone ya 15 dake aa 
Howe v. Fernhill Collierlos (1912), 407° Lt. 608. 

- T. 193; 


nsd. Dyhouse v. G. W. Ry. (1913), 109 
Shea v. W bis), 9 7 W. 633 


es ‘es Cc. 
» McDonald v. Banana (Owners), [190 : 
Bender v. Zent (Owners), [1909] De Be ii = ‘Haw se 


v. Powells Tillery Steam Coal Co., [1911] 1 K. B. 988 : 
Wood v. D { ; ; ». Bi 3 
ipod « ne (811), 5 B.W.C.C. 113; Amys v. Barton, 
2661. —— Injured foot.])—On the mornin 
of Aug. 14, 1911, a collier piped at his work in 
his employers’ coal mine having made no com- 
plaint to any one, nor did any one see him walking 
as if there was anything the matter with his feet, 
Later on he came out of the stall where he had been 
working & complained to the headman that his 
foot hurt him. The headman found in the stall 
& piece of rock weighing about three or four 
pounds, on the floor, which had fallen from the 
roof during the working hours. On Aug. 19 a 
doctor examined the foot & found a small wound 
about half an inch in length of a kind that ‘might 
have been caused, in the doctor’s opinion, by a 
piece of stone falling on it, &, also, in the doctor's 
opinion, death was due to tetanus supervening 
on the wound. A scratch or nearly healed scar 


or ao 
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of the sole of the foot was also discovered. On 
Aug. 25 the workman was found to be suffering 
from tetanus, from which he died the next day. 

It was decided by the county ct. judge, giving 
effect to what was laid down by the House of Lords 
in Evans (Richard) & Co., Lid. v. Astley, No. 2693, 
post, that the more probable conclusion from the 
evidence was that an accident had happened to 
deceased arising out of & in the course of his 
employment, the inference to be drawn therefrom 
being that the wounds on his foot were caused by 
the fall of the stone; & that therefore his death 
was caused by that accident :—Held: there was 
evidence to support the finding of the county ct. 
judge.—STAPLETON v. DINNINGTON MAIN COAL 
Co., Lrp. (1912), 107 I. T. 246; 5 B. W. C. C. 
602, C. A. 

2662. —— Knee grazed in moving tubs.|— 
HAYWARD vy. WESTLEIGH COLLIERY Co., LTD., 
No. 2917, post. 

2663. Workman re-opening old operation 
wound.J|—A workman who had undergone an 
operation returned to work before the operation 
wound was completely healed, with instructions 
not to strain himself. He worked at the lever of a 
machine. A fellow workman, noticing that the 
machine was stopped, looked for the man, & saw 
that he was talking to the foreman some yards 
away. It was then scen that blood was flowing 
freely from the operation wound & soaking into 
his boots. Septic poisoning followed, & the man 
died. In the absence of direct evidence as to what 
had happened, the county ct. judge drew the 
inference that the wound had burst open through 
the strain of working the lever, & awarded com- 
pensation to the dependants :—Held: there was 
evidence from which the county ct. judge could 
draw this inference.—GROVEsS v. BURROUGHES & 
Warts, Lp, (1911), 4 B. W. C. C. 185, C. A. 

2664. Bricklayer—Sore on hand.]—A brick- 
Jayer in the employment of resps. returned from 
work on Dec. 27, 1911, with a sore on the back of 
the thumb of his left hand. The wound appeared 
to heal, but ultimately blood poisoning ensued 
in the armpit, & the workman died on Jan. 30, 
1912. His dependants claimed compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
& evidence was given that injuries such as this 
were common in the case of bricklayers. The 
workman was engaged in cutting grooves in a 
wall, & had to use a hammer & chisel. In doin 
such work the face of the hammer might slip o 
the chisel & hit the workman’s hand. The medical 
evidence was that the inflammation started under 
the man’s armpit in the form of an abscess, due 
to an inflamed gland, & that an injury to the back 
of the thumb might give rise to this. The doctor 
was of opinion that the bacillus got into the man 
through this injury, but he said in cross-examina- 
tion that he could not say that a dirty condition 
of the armpit might not have caused the abscess. 
The county ct. judge drew the inference that the 
man died from septic poisoning resulting from an 
injury which arose out of & in the course of his 
employment, & awarded compensation :—Held: 
there was evidence from which the county ct. 
judge might infer that the injury to the workman 
happened to him while he was at work, & the 
county court judge was justified in accepting the 
evidence of the doctor & holding that the work- 











man’s death was due to the accident.—FLEET v. 
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dO 10 Woe ae fg Fook KCONNELLY v. Cross & Sone, Lap, (1917] 8. C. 164; 54 80. L. R. 149; [1917] 
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JOHNSON & Sons (1913), 29 ‘IT. L. R. 207; 57 
Sol. Jo. 226; 6B. W.C. C. 60, C. A. 


Annotation :—. - Munro, Brice v. Marten, Same rv. Rh., 
[1920] 3 K. B. 94. 


2665. ——— Workman handling bone manure.|— 
A workman was employed for some time before 
his death in a manure factory & his work consisted 
in handling & bagging bone manure. He became 
ill with blood poisoning & subsequently died. It 
was proved in evidence, on a claim by his widow for 
compensation, that death was due to infection 
from germs known as streptococci & staphylococci. 
Such germs were found to exist in great numbers 
in the bone dust handled by deccased, but there 
was evidence that they also existed to a much 
lesser degree almost anywhere. The point of 
infection was a scratch on the leg, the origin of 
which was unexplained. The sheriff-substitute 
drew the inference & found that the infection 
was derived from the germs in the bone dust & 
held that the death consequently resulted from 
injury by accident arising out of & in the course 
of the employment :—Held: there was evidence 
to support the finding of the sherifi-substitute 
& no misdirection. 

All that is material is that the infection should 
have been the result of contract at some one 
particular time, & that this one particular time 
should have been during the course of the employ- 
ment. ... What that particular time was is 
immaterial so long as it reasonably appears that 
it was in the course of the employment (LORD 
BIRKENHEAD, C.).—INNES (OR GRANT) v. KYNOCH, 
[1919] A. C. 765; 88 L. J. P. C. 85; 121 L, T. 
39; 35 T. L. R. 392; 63 Sol. Jo. 444; 12 B. W. 
CU. C. 78, H. L. 


Annotations :—Apld. Burrell v. Solvage (1921), 90 L. J. K. B 


40. Consd. Carr v. Port Glasgow Burgh (1923), 16 
a W.-C asg ( ), 16 


.W.C.C. 331; Hutchinson v. Kiveton Park Colliery Co., 
11926] 1 K. B.279 ; Williams v. Guest, Keen & Nettlofolds, 
[1926] 1 K. B. 497. Refd. Dennis v. Mid. Ry. (1920), 
13 B. W. G. C, 542 ; Walker v. Wynn, Timmins (1922), 15 
2666. ——— Girl finishing shell adaptors—Series 
of cuts & scratches.|—A girl worked for resps. at 
a lathe, finishing shell adaptors, & in the course of 
that work constantly sustained cuts & scratches 
on her hands. In Mar. 1918, she showed 
symptoms of blood poisoning from the pus formed 
in gatherings caused by the cuts. She continued 
to work until Apr. 27, during which time further 
cuts & scratches were caused. By that time the 
poisoning had so got into her system that she had 
to stop work & became totally incapacitated from 
arthritis. The county ct. judge found that the 
last cut of Apr. 27 was an accident, & that the 
Incapacity thus resulted from injury by accident 
arising out of & in the course of the employment : 
—Held: although there was no evidence to 
support the finding that the incapacity resulted 
from the cut on Apr. 27, there was conclusive 
evidence that it resulted from the accumulative 
effect of the series of accidents mct with at her 
work. It was impossible to hold that because 
the incapacity was caused not from a particular 
accident but from a series of accidents that that 
fact prevented appct. from recovering compensa- 
tion.—BURRELL (CHARLES) & Sons, Lip. v. 
SELVAGE (1921), 90 L. J. K. B. 1340; 126 L. T. 
49; 65 Sol. Jo. 784; 14 B. W. C. OC. 158, H. L. ; 
affy. 8. C. sub nom. SELVAGE v. BURRELL (CHARLES) 
& Sons, Lrp., [1921] 1 K. B. 355, C. A. 
Annotation :—Distd. Williains v. Guest, Keen & Nettlefulds, 
11926) 1 kK. B. 497. 
2667. —— Workman cleaning out tank.]— 
workman cut his finger with a knife while at 
home & no ill effecta appeared: Three days 
- later, -while at work, he put his hand into a tank 
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used for cooling & hardening mctal & containing 
foul water which had been there for many years. 
While groping in the dirt at the bottom of the 
tank, he felt a sharp pain in his hand. On with- 
drawing his hand he observed a scaly substance 
on the finger which he had previously cut, & 
flicked it away. The finger very soon became 
poisoned, with the result that he was eventually 
incapacitated. Evidence was given to the effect 
that a germ known as streptococcus might have 
got into his hand at the time when he was searching 
in the tank. He applied for arbn. & the county 
ct. judge made an award in his favour :—HJleld: 
the evidence, though slight, was sufficient to justify 
the county ct. judge in coming to a decision that 
the injury by accident arose in the course of the 
employment, being due to the germ getting into 
the workman’s hand while he was at work.— 
WALKER v. WYNN, TiMMINS & Co., Lip. (1922), 
15 B. W. C. C, 122, C. A. 

2668. Workman cleaning hurricane lamp.] 
—-A workman employed by applts., on Dec. 5, 
1923, had worked for two hours before breakfast 
on the cleaning of a mechanical navvy, part of 
the duty being to clean a hurricane lamp, & at 
8.30, according to evidence given by M., a fellow 
workman, while having breakfast with M., showed 
him a nip in the skin of a finger of his right hand 
which had been wiped & cleaned, but the rest of 
his hand was very dirty & oily, thereupon M. 
said, he went & looked at the hurricane lamp which 
he found had been cleaned, but the glass was 
broken having a jagged edge which might have 
caused the injury to the finger. The workman 
rapidly got worse from the setting up by the cut of 
septic poisoning, & on Dec. 7 did not go to his 
work, & on Dec. 22 he died. An inquest was held 
on Dec. 24 at which the solr. of appits. was present 
& heard all the evidence as to how the death was 
brought about. Statutory notice of the accident 
was not given until Jan. 4, 1924. The widow of 
deceased workman made an application for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), & on the hearing on May 8 a 
doctor called on her behalf in cross-cxamination 
said that he had asked deceased how he got the 
cut & deceased said that he had cut himself on his 
bicycle lamp. ‘The county ct. judge held that the 
evidence of the doctor as to what deceased said 
as to the cause of the accident was not admissible, 
& accepted the evidence of M. in full, & in conse- 
quence held that the fair inference to be drawn from 
the evidence was that the cut on the finger was 
caused by the broken glass of the hurricane lamp, 
& therefore the accident arose out of & in the course 
of the employment &, further, that appct. had 
discharged the onus of proving that the employers 
were not prejudiced by the want of notice of the 
accident, & that there was reasonable cause for 
its absence & made an award in favour of the widow 
of £269 28., the amount being agreed :—Held: 
the evidence of the doctor elicited on cross- 
examination clearly relating to the cause of the 
accident was inadmissible, & there was sufficient 
evidence to justify the finding that the employers 
had not been Nasr acter by want of notice, & 
the evidence of M. having been accepted in full 
it was rightly decided that the accident arose 
out of & in the course of the employment.— 
SHARP v. LODDINGTON IRONSTONE Co., : 
(1924), 182 L. T. 229; 17B. W.C. C. 171, C. A. 

2669. Claim unsuccessf{ul—Death from erysipelas 
of face—Three months after wound on hand.|— 
At an arbn. there was a dispute between the 
medical experts as to whether or not a wound in 
the hand on Apr. 17 could cause erysipelas of the 
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faceonJuly7. The question was as to whether or 

not the micro-organisms of erysipelas could have 

remained latent in the body from Apr. to July. 

There was no evidence that they had done so, 

& the doctor for appct. did not swear that in his 

opinion they had done so. ‘The case was adjourned, 

& the medical referee sent for. He was merely 

asked the abstract question, as to whether or not 

the organisms could have been latent for so long a 

time. He said it was possible that the organism 

might have lain dormant & subsequently sprung 
to life if H. [pltf.] was in a devitalised condition :— 

Held: there was no evidence to justify the finding 

that deceased man died from personal injury by 

accident.—Hvuao v. LARKINS (H. W.) & Co. (1910), 

3B. W. C. C. 228, C. A. 

2670. ——— Scratch—No evidence of receipt in 
course of employment.]—A workman in the employ- 
ment of a colliery co. was engaged on the night 
shift, & went to his work on the night of Friday, 
Dec. 9, about eleven o’clock & returned at 7.30 
the next morning. He then showed his wife a 
red patch on his right arm. The wife also noticed 
a scratch on the right thumb. 'The man died on 
Dec. 21 of blood poisoning which, according to the 
medical evidence, resulted from the scratch on 
the thumb. Evidence was given that some stone 
had fallen on the man while he was working on the 
Friday night, but the medical testimony wis to 
the effect that the red patch on the arm was caused 
by inflammation from the scratch on the thumb, 
& that such inflammation would not appear in 
less than twelve hours after the introduction of 
the septic poisoning. The county ct. judge held 
that he was entitled to infer that the scratch was 
received while the man was at work at the colliery, 
& therefore the injury & death arose out of & in 
the course of his employment :—Held : there was 
no evidence to support such a finding, & the 
employers were not lable.—JENKLNS v. STANDARD 
COLLIERY Co. (1911), 105 L. T. 730; 28'T. 1. RR. 
7; 5B. W.C.C. 71, C. A. 

Annotations :—Consd. Innes (or Grant) v. Kynoch, [1919] 
A.C. 765. Befd. W E ft 3CG.113; 
Howe v, irommtatt Golttories Ch O12 s 107 fs r B08. eae 
2671. |—A collier was washing 

on his return from work, when his wife saw a small 

scratch on his knee & a large lump on his groin. 

He died in a few days from blood poisoning which 

started from the scratch. ‘hcre was no evidence 

as to how he got the scratch, but there was medical 
evidence that the scratch could not have caused 
the lump, if the scratch had only been made on the 
day the lump appeared. ‘I‘he county ct. judge 
inferred that the scratch had been caused at work, 

& that the accident accordingly arose in the course 

of the employment, & awarded compensation :— 

Held: there was no evidence to support the 

inference.--Woop ». Davis (D.) & Sons, Lrn. 

(1911),5 B. W. C. C. 113, CG. A. 

Aeon: —Refd. Inncs (or Grant) ». Kyvoch, [1919] 


2672, ~—— ——.]—On Mar. 31 appct. was 
employed by resps. to clean drums, that had 
contained red oxide, with turpentine. She alleged 
that while so at work the thumb of her Jeft hand 
was polsoned. She worked as usual on Apr. 1 to 
5 inclusive, during which time there was evidence 
that she had a rag on her hand, but did not com- 
plain to any one or see a ductor. Apr. 6 & 7 were 
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2676 §. Cook lost overboard—In fine 


weather.}—LYNCH v. CROWN 8.S. Co., 
Lrp, (1916), 9 B. Ww. en Cc. 652.—SCOT. 


b. Steersman lost overboard — In 


MASTER AND SERVANT. 


Easter holidays. On Apr. 8, Easter Sunday, she 
saw a doctor, who found she was suffering from a 
septic hand. The medical evidence called by the 
employers was that had she contracted septic 
poisoning on Mar. 31, the hand would have become 
very painful in forty-eight hours. Also red oxide 
would not set up septic poisoning, & turpentine, 
although it would make a cut tingle, was anti- 
septic & would kill germs. No medical evidence 
was called by the appct. :—-Held: there was no 
evidence to connect the work she was employed 
at on Mar. 31 with the injury to her hand, & 
therefore appct. had not discharged the onus of 
proving any accident within the meaning of the 
Act.—MILLER v. JENSON & NICHOLSON, LTD. 
(1917), 10 B. W. C. C. 621, C. A. 

26783. Finger cut at home—Work of dirty 
nature.|—A railway fireman cut his finger at home. 
Blood poisoning supervened %& necessitated the 
amputation of the finger. The county ct. judge 
found that the poison germs entered with the dirty 
oil & coal to which danger the man was specially 
exposed, & that this was an accident arising out of 
& in the course of the employment :—Held: there 
was no evidence to support the finding. -CHANDLER 
v. GREAT WESTERN Ry. Co. (1912), 106 L. T. 
479; 5B. W.C. C. 254, C. A. 
siesta : :—Consd. Inncs (or Grant) ». Kynoch, [1919] 

. C. 765, 


C.7 

2674. Abscess on knee.}|—A collier died of 
blood poisoning due to an abscess in.his knce. 
There was no evidence as to how the abscess was 
caused. His work was in a very narrow seam, & 
necessitated his working on his knees :—Held: 
there was no evidence of personal injury by 
accident, arising out of & in the course of the 
employment.—HOWE »v. FERNHILL COLLIERIES, 
A (1912), 107 L. T. 508; 5 B. W. ©. C. 629, 


2675. Gamekeeper handling dead animals.) 
—<A gamekeeper handled dead animals on July 31, 
Aug. 2,3, &5. The animals he handled on July 31 
& Aug. 5 were handled in the course of his employ- 
ment, but not those on Aug. 2&3. The animal he 
handled on Aug. 5, a dog, was proved to have died 
from anthrax; there was no evidence as to what 
the other animals died of. On Aug. 11 he fell 
ill, & died on Aug. 18. The county ct. judge found 
that deceased did not die from an accident, & 
that if he did the accident was not di to have 
arisen out of the employment :—Held: the burden 
of proof was upon appct., & this had not been 
discharged.— SHERWOOD v. JONSON (1912), 5 
B. W. C. C, 686, C. A. 











(e) Disappearance of Seaman at Sea. 


2676. Cook lost overboard—-In fine weather.]— 
It is competent for the ct. to draw an inference 
from the facts proved that the accident causing 
injury or death did happen “in the course of” 
& arose “ out of’? the employment, although no 
gaia was present who could give direct evidence 

ow & when the accident happened, but the onus 
of poet is on appct. in every case, & none the less 
80 because by the death of the workman a greater 
burden is placed on the dependants of deceased. 

While a steamship was on the a seas, the 
chief cook & baker was lost overboard; the 
weather was fine at the time, the ship was steady, 
& there was a four-foot rail & bulwark all round. 
Deceased was last seen at 5.35 a.m. going aft. 
His widow applied for compensation under the 


fine weather—Onus of proof not dis- 
}—Rovurke vo. Hour & Co. 
(191 ), 10 B. W. C. C. 740.—IR. 





Part XIV.—WoRKMEN’s COMPENSATION ACTS. 


Workmen’s Compensation Act, 1906 (c. 58) :— 
Held: there was no evidence which would enable 
the ct. to draw the necessary inference that the 
accident causing death arose ‘‘ out of’’ as well as 
‘‘ in the course of ” the employment.—BENDER v. 
ZENT (OWNERS), [1909]2 K.B.41; 78 L. J. K.B. 
533; 100 L. T. 689; 2B. W.C. C. 22, C. A. 


Annotations :—Consd. Marshall v. Wild Rose (Owners), [1909] 
2 K. B. 46. Folld. Gilbert v. Nizam (Owners), [1910] 


: y ley vw. Evans, {1911) 1 K. 3. 
Apld. Ayr Steam sieving Co. v. Lendrum (1912), 
& B. W. C. C. 326: Burwash v. Frederick Leyland (1912), 
beer i 735. Refd. Rourke v. Holt (1917), 10 B. W. 


2677. Rough weather.]—-The second cook 
employed on board a steamship left his duties in 
the galley in the course of a voyage when the ship 
was rolling heavily, & he was not seen again. 
He suffered from a disease of the kidneys which 
would necessitate his going repeatedly to the 
urinal :—Held: the inference was irresistible that 
deceased accidentally fell overboard & was 
drowned ; but that, in the absence of any evidence 
to show how he got out of his galley & fell over- 
board, there was nothing to take the case out of the 
region of ‘‘ mere surmise, conjecture, or guess,” 
which did not suffice to establish dependants’ 
claim for compensation.—BURWASH v. LEYLAND 
(FREDERICK) & Co., Lrp. (1912), 107 L. T. 735 ; 
28 T. L. R. 546; 5 B. W. C. C. 6633 sub nom. 
are v. OXONIAN (OWNERS), 56 Sol. Jo. 703, 
Annotation :—Apld. Ayr Steam Shipping Co., Ltd. v. Lendrum 

(1912), 6 B. W. C. C. 326, 

2678. Fireman lost overboard—-Coming on deck 
in course of duty.]|—Where a fireman employed on 
board a steamship came on deck in order better 
to perform his duties on returning to the stokehold, 
namely, for the purpose of obtaining a drink & 
fresh air, while at work in the course of a voyage in 
tropical regions & was not afterwards discovered, 
the inevitable conclusion being that he had lost 
his life by falling overboard, it was held that the 
county ct. judge was justified in drawing the 
inference that the fireman’s death was due to an 








wccident arising ‘‘ out of’? & ‘in the course of ’” 


his employment; & that therefore his dependant 

was entitled to compensation under Workmen’s 

Compensation Act, 1906 (c. 58).—LxkE v. STAG 

LINE, Lrp. (1912), 107 L. T. 509 ; 56 Sol. Jo. 720 ; 

» B. W. C. C. 660, C. A. 

-{nnotations :-—Consd. Ayr Stcam Shipping Co. v. Lendrum 
(1912), 6 B. W. C. C. 326. Refd. Proctor v. 8.S. Serbino, 
[11915] 3 K. B. 344. 

2679. No reason for being at side of ship.]|— 

A fireman on a steamer at sea left the stokehold 

during the night at about 1.30 a.m., apparently 

to get water at the pump, which was on deck. 

He disappeared & must have gone overboard. 

His cap water can were found on deck, but 

nothing was discovered which threw any light 

on how he came to go overboard. In proceedings 
by the widow the county ct. judge found that 
the accident to deceased arose in the course of 
his employment, but that there was nothing to 
take him to the side of the ship, & the probabilities 
were that he fell overboard while doing something 
in no way connected with his employment. Le 
found that there was no evidence that the accident 
arose out of his employment, & in the absence of 
such evidence he held that appct.’s claim for 
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compensation failed: —Held: there was no mis- 
direction & the award could not be disturbed.— 
CARNABY v. BROMSGROVE (OWNERS) (1921), 14 
B. W. C. C. 84, C. A. 

2680. Officer lost overboard—In fine weather— 
Previous complaint of giddiness.]—An officer of a 
ship, who was on duty on deck, disappeared from 
the ship in broad daylight, in fine, calm weather. 
No one saw what happened to him, but there was 
evidence that not long before he had complained 
of feeling sick & giddy :—-Held : there was evidence 
from which the ct. might infer that he fell over- 
board from an accident arising not only ‘in the 
course of ’’ but ‘‘ out of”? his employment, within 
Workmen’s Compensation Act, 1906 (c. 58), & 
his dependants were entitled to compensation undcr 
the Act.—SwANsEA VALE (OWNERS) v. RICE, 
[1912] A. C. 238; 81 L. J. K. B. 672; 104 1. T. 
658; 27 T. L. R. 440; 55 Sol. Jo. 497; 4 
B. W. C. C. 298; 12 Asp. M. L. C. 47, Uf. Le 3 
affg. S. C. sub nom. RicE v. SWANSEA VALE 
(OwNERS) (1910), 102 L. T. 270, C. A. 

Annotations :—Consd. Flect v. Johnson (1912), 57 Sol. Jo. 

226. Folld. Leo ». Stag Linc (1912), 107 L. T. 609. 

std. Kerr (or Lendrum) v. Ayr Steain Shipping Co. 

[1915] A. CG. 217. Apld. Proctor v. S.S. Serbino, [1915] 

3 K. B. 344; Bird v. Keep, [1918] 2 K. B. 692. Refd. 

Ayr Steam Shipping Co. v. Landen (1912), 6B. W.C. Cc. 

326; Warren v. Hedicy’s Colliery Co. (1913), 6 B. W. C. C. 

136; Innes (or Grant) vo Kynoch, [1919] A. C. 765. 

Mentd. Watkins ». Guest, Keen & Nettlefolds (1912), 5 

B. W. C. C. 307; Smith v. Mid. Ry. (1918), 88 L. J. K. B. 

868; Gibbs ». Gibbs & Heathcote (1920), 123 L. T. 206 ; 

Munro, Brice v. Marten, Same v. R., [1920] 3 K. B. 94; 

Smith v. G. W. Ry., [1921] 2 K. B. 237. 

2681. ——~.]—A seaman was chicf engineer on a 
steamship & was responsible for the working of all 
machinery in the ship. He was troubled because 
there was something wrong with the propeller. 
On the evening before the ship arrived in port he 
told the steward to call him before his usual hour 
& bring him tea. ‘This was donc ; he got up about 
5.40, dressed in his working clothes, & was last 
secn going to the stern of the ship. His watch 
would not have begun until 8 o’clock :—Held: 
there was evidence to support the inference of the 
county ct. judge that he went to the stern to look 
at the propeller, & his finding that his death was 
caused by accident arising out of & in the course 
of his employment within Workmen’s CVompensa- 
tion Act, 1906.—SERBINO (OWNERS) v. PROCTOR, 
[1916]1 A.C. 464; 851. J. K. B. 599; 114 L. T. 
431; 32 T. L. R. 280; 60 Sol. Jo. 272; 9 B. W. 
C. C. 182, H. L.; affy. S. C. sub nom. PROCTOR v. 
SERBINO (OWNERS), [1915] 8 K. B. 344, C. A. 
Annotations : --Apld. Armstrong ¢. Gregson (1916), 9 B. W. 

Cc. C. 468. Refd. Lynch ¢. Crown 8.8. Co. (1916), 9 
hs - ie C. 652; Spencer v. 8.8. Liberty (1917), 117 


({) Disease Caused or Accelerated by Injury. 

2€82. Claim successful—Injury to ribs—Death 
from pneumonia.]|—A healthy & steady workman 
was employed to pick up cotton waste on the decks 
of a ship in dock. At‘1 p.m. he was sent to work 
in No. 6 hold ; at 3 p.m. he climbed up the ladder 
of the hold, apparently in great pain, & he was 
sent home. Ile was inedically attended, & marks 
were found on his ribs; three days later he deve- 
loped pneumunia, from which he died. The doctor 
who attended him attributed the pneumonia 
to the injury to his sides:—Held: there was 
evidence that the workman had died from personal 
injury by accident arising out of & in the course 
f. -———~ Injury to eye.) — LEE wv 
(1911), 45 | Barrp & Co., Lrp., ([1908} 8. C. 905.— 
432.— IR. SCOT. 


Rw. 
02), 5 F. (Ct. of g. Claim parr — Strain al 


work — Heart ease.)——- SPENCE vt. 
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of his TO a v. BERRIE (1909), 

2B. W. O. C. 62, 0. A. 

2683. ——- Death from syncope.]—A miner 
who had left home in the morning apparently 
rfectly well, returned complaining of pain in 

side, & later a fractured rib was diagnosed. 
He subsequently died of syncope either brought 
on or accelerated by the injury. The only 
admissible evidence of the fact of the accident 
consisted in a notice of accident he sent to the 
ze r quarter, & the payment two days before his 

eath, of a sum of £1 128. as compensation money 
to his wife, who called for it. The county ct. 
judge found that the death resulted from injury 
by accident arising out of & in the course of the 
employment :—Held:; there was evidence to 
support the finding.—JIARLEY v. WALSALL Woop 
ria eas Co., Lrp. (1915), 8 B. W. C. C. 86, 


2684. -—— Strain at work— Death from 
paralysis.|—(1) A workman was put to do un- 
usually heavy work. <An hour & a half later he 
was found to be suffering from some injury which 
necessitated ambulance aid & his removal home. 
He gave no written notiee, but informed the works 
foreman, at the time the ambulance was brought, 
that he had fallen & hurt himself while working. 
He returned to work a fortnight later but com- 
pee of pain in his back. Five & a half months 
ater he had to go to the hospital \.here he 
re ed until he died six months after. The 
death was duc to paralysis from the fracture of 
one of the Jumbar vertebrm. This, according to 
the medical evidence, might have been caused by 
the strain of the work & probably happened when 
he first complained of pain. The county ct. judge 
drew the inference that the injury from which 
death resulted was duc to accident arising out of 
the employment :--Held : there was evidence to 
support the finding. 

(2) Semble: deceased’s statements, though 
evidence of notice, were not admissible as proof 
of an accident. Notice to the works foreman was 
notice to the employers—IJIEwirr v. STANLEY 
Brorners, Lrp. (1913), 109 L. T. 384; 6 B. W. 
O. ©. 501, C. A. 

2685. ——- Death from pneumonia.|— 
Two workmen were lifting a drill weighing 1} cwt. 
when the drill slipped. One of the men on getting 
back to his home told his wife he had a pain in 
his side. Two days later the wife called in a 
doctor. The doctor treated the pain in the man’s 
side as being due to a strain, but there were no 
objective symptoms of strain. Five weeks later 
the man died from broncho-pneumonia, & the 
doctor then expressed the opinion that the man 
had strained his liver, & that the injury extended 
ultimately to the lungs. The widow further gave 
evidence that during the time that the man was 
ill he was visited by his employer, who asked him 
What was the matter, & the man said he had 
strained himself lifting the drill, whereupon the 
cmployer gave him £2 ‘to go on with,” & told 
him that his compensation would amount to 35s. 
per week. This evidence was objected to. 

The county ct. judge found that deceased had 
suffered injury by accident in the way alleged, & 
that death from broncho-pneumonia had resulted 
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this conclusion he did not rely upon deceased’s 
statement to his employer, ‘‘ except as not being 
inconsistent with the facts of the case ’’ :—Held: 
there was sufficient evidence to support the findings 
& no misdirection. The statement was admissible 
not as direct evidence of the facts therein stated, 
but as showing the conduct of the employer on 
hearing such statement, upon which the Judge was 
at liberty to draw inferences of fact.—CHANTLER 
v. BROMLEY (1921), 14 B. W. ©. 0. 14, 0. A. 

2686. ——— Blow on thigh—Death from osteo- 
myelitis.;—On Apr. 18, 1916, a collier was ging 
a rail along, when he backed into a prop, with the 
result that the rail struck him a blow on the fleshy 
per of the thigh. He went on working until 

ay 29, although suffering pain in the thigh. He 
then saw his panel doctor, who treated him for 
contused tissue. There was at this time no 
external mark on the man’s thigh. He grew 
worse, & on June 10 a consultant was called in, 
who diagnosed an obscure disease called osteomye- 
litis. An immediate operation was attempted, 
but the man died the next day. No written notice 
of the accident was given until June 12, although 
a verbal report of it was given on or about May 29. 
The Laie doctor gave evidence that the disease 
would be caused by a slight strain or a blow, & 
should develop within a week, but thought that 
the disease was probably connected with the 
accident. The consultant said it was often 
impossible to discover a cause for the diseasc. 
As a rule it appeared within forty-eight hours 
after an injury, & it could not therefore be attri- 
buted in this case to the accident. No evidence 
was called by the employers to prove that they 
were prejudiced by the delay in giving notice 
of the accident; & the consultant was not asked 
whether he thought he could have diagnosed the 
disease at an earlier stage:—Held: there was 
evidence to support a finding by the county ct. 
judge that the disease was attributable to an 
accident on Apr. 18 arising out of & in the course 
of the employment, & there was also cvidence 
from. which the county ct. judge could reasonably 
infer, in the absence of evidence to the contrary 
by the employers, that the employers were not 
prejudiced by the failure to give notice of the 
accident as soon as practicable.-—MILLs v. DINNING- 
TON MAIN COAL Co., Lrp. (1916), 86 L. J. K. B. 
231; 116 L. T. 181; 61 Sol. Jo. 202; 10 B. W. 
C. C. 153, C. A. ; 
sel carr :—Reld. Howard ». Sun Hill (1920), 13 B. W. 


2687. Claim unsuccessful—Alleged accident— 
Death from pneumonia.}]— A workman died of 
pneumonia. His dependants contended that the 
peo resulted from lowered vitality caused 

y an accident to the wor arising out of & 
in the course of his employment. The only 
evidence that there had been an accident consisted 
of several inconsistent statements made by the 
workman, to various persons, on the day after the 
alleged accident, which were admitted without 
objection being taken. The medical referee gave 
a report that the pneumonia could not have bcen 
caused by the alleged accident. The county ct. 
judge said that he was not bound to surrender his 
judgment to the medical referee, & held that there 
had been an accident causing the pneumonia, 
& so he awarded compensation :—Held : there was 
no evidence that there had been any accident 
arising out of & in the course of his employment. 





{1913} 8. C. 346.—SCOT. 
lL —— Injury to hand.) ~— Carr 
PorRT-GLASGOW BURGH, [1923] S. C. 


]}—M‘MILLAN  ¥. v. 
844.—8SCOT. 
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Py ime v. REEVE (1910), 3 B. W. C. C. 175, 


2688. Strain at work—Death from urzemia.] 
—A collier suffering from Bright’s disease told a 
mate that he had hurt hi , & the mate saw 
marks of a tub, which deceased had been filling, 
having come off the rails, though the tub was on 
the rails. He went home & died in a short time 
from uremja, as the post mortem proved. The 
county ct. judge awarded for the employers, on 
the ground that there was not sufficient evidence 
that the man had met with an accident :—Held: 
the evidence justified the award.—ASHLEY uv. 
LILLESHALL Oo., Lro. (1911), 5 B. W. C. C. 85, 


CA 
Death from intestinal obstruc- 





2689. oo = 
tion.}—-A man at work called out that he had hurt 
his back. No one saw what had happened. He 
was taken home, sce gop of pains in the back 
& stomach. He died a week after, of intestinal 
obstruction. There was evidence of previous 
illnesses & pains in the stomach :—Held: the 
onus of proving an accident had not been dis- 
charged.— FARMER v. STAFFORD, ALLEN & SONS, 
Lrp, (1911), 4B. W. C. C, 223, C, A. 





(9) Eye Injuries. 

2690. Claim unsuccessful—No evidence connect- 
ing injury with employment.|—-A weaver got dust 
in his eye. He rubbed the eye & an abrasion 
appeared, into which a microbe, having no special 
relation to his employment, subsequently entered 
& set up inflammation causing incapacity. There 
was no evidence as to when the microbe entered. 
The county ct. judge assumed the abrasion had 
been caused by rubbing on account of the dust, 
but as the microbe might have entered at any time 
& at any place, he found in favour of the employers: 
—-Held: there was evidence to support the finding. 
BELLAMY v. HUMPHRIES (J.) & Sons, Lrp. 
(1913), 6 B. W. C. C. 53, C. A. 


epi foaa. Segal mln Tg Se Bt} 
° e o e > v. or W , 
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2691. Injury followed by suicide—No evi- 
dence of insanity from accident./—(1) A workman 
who injured his eye by accident arising out of & 
in the course of his employment, suffered great 
pain from it, became depressed, & eventually 
committed suicide, cannot be held to have been 
insane without strict evidence that he was in that 
condition. In the absence of evidence of-insanity 
as the cause of suicide that act will be treated as 
novus actus inierveniens & his death will be held 
not to be the result of the accident. 

(2) Where notice of an accident under Work- 
men’s Compensation Act, 1906 (c. 58), has been 
duly given by an injured workman who subse- 
quently dies, no further notice of the accident need 
be given by his dependants; & where notice has 
not been given as soon as practicable by the work- 
man the omission cannot be cured by subsequent 





notice given by his dependants.—GRIME v. 
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FLeTcuer, [1915] 1 K. B. 734; 84 L. J. K. B. 
847; 112 L. T. 840; 31 T. L. R. 158; 58 Sol. Jo. 
233; 8B. W.C.C. 69, C. A. 


Annotations -—As to (1) Distd. Marriott »v. Maltby Main 
Colliery Co. (1920), {6 L. J. K. B. 349. Refd. thers v. 
L. B Cc. R [1916] 2 K. B. 772; Bird v. Keop, 


.B. & S.C. Ry., 

11918) 2 K. B. 693. 

(h) Falls from Vehicles. 

2692. Claim successful— Railway employee 
travelling back from work.]—In an arbn. under the 
Workmen’s Compensation Act, 1897 (c. 37), the 
burden is upon appct. to prove that the injury was 
caused by accident arising ‘‘ out of’’ as well as 
‘‘in the course of” the employment of the work- 
man, & if appct. leaves the case in doubt as to 
whether those conditions are fulfilled or not, 
the evidence being equally consistent with their 
being fulfilled or not fulfilled, he has not discharged 
the burden of proof. 

A workman in the employ of a railway co. was 
in the course of his employment travelling in an 
ordinary compartment of a passenger train. 
Persons travelling in the same compartment gave 
evidence that they saw him put the window down 
& place his basket in the rack, standing close to the 
door with his face towards it, but they did not 
see him do anything else, until, when the train 
had travelled three hundred yards only from the 
place at which he entered it, they hard a crash, 
& he had disappeared. The workman was found 
lying close to the rail suffering from injuries which 
caused his death :—Held: there being evidence 
that the workman was simply passing as an 
ordinary passenger might pass, & acting as an 
ordinary passenger might act, in a train upon a 
railway, there was evidence on which the county 
ct. judge was justified in finding that the accident 
arose “ out of ’’ as well as ‘‘ in the course of ’’ his 
employment.—POMFRET v. LANCASHIRE & YORK- 
SHIRE Ry. Co., [1903] 2 K. B. 718; 72 L. J. K. B. 
729; 89 L. T. 176; 52 W. R. 66; 19 T. L. RR. 
649; 47 Sol. Jo. 469; 5 W.C.C. 22, C. A. 
Annotations -—Apld. Mitchell v. Glamorgan Cowl Co. (1907), 

23 T. I. R. 588. Expld. Witzgorald v. Clarke, [1908] 

3. 796. Oonsd. McDonald v. Banana (Owners), 


2 K. B. 7 
[1908] 2 K. 3. 926. Mentd. Douglas v. Smith, 11907) 
2K. B. 568; Smith v. G. W. Ry., (1921) 2 K. B. 237. 


2698. ——— Brakeman trying to alight.} —A 
train consisting of an engine & three trucks, which 
were being pushed by the engine, was in charge of 
a brakesman, who was riding in the foremost 
truck. This train overtook another train travelling 
in the same direction, which consisted of an engine 
& brakes van, the engine being in front. The 
two trains proceeded buffer to buffer but were not 
coupled. After they had passed one set of points, 
which had been operated by the brakesman in 
the brakes van, & while they were on the way to 
another set of points a quarter of a mile off, the 
brakesmap in the truck attempted to climb out 
of the truck into the brakes van ahead, & while 
doing so fell & was killed. The trains would have 
had to pass over the second set of points & then 
stop, & one of the brakesmen would have had to 


a eee - 


Dp. M‘GHEE v,. SUMMER- 
LEE Inon Co., LTp., {1911} 8S. C. 870; 
48 Sc. L. R. 807; (1911) 258. L.T. 16; 
4B. W. C. C. 424.—SCOT. 
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m. Claim succesaful—Injury caused 
by flying splinters. Claimant was set 


0. arr Oe HaZELL v. 
(1915), 35 . Zz. Ll. R. 132.—N.Z. 
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Sect. 5.—Right to compensation: Sub-sect. 4, B. (h), 
(0) & (9)-1 
alight & raise a lever to allow the trains to pass 
back over the points in the reverse direction on to 
@ branch line. The brakes van was furnished with 
a step, whereas the truck had none. ‘The railway 
& trains were the property of a colliery co. whose 
servants the men were. The widow of the 
deceased man claimed compensation under the 
Workmen’s Compensation Act, 1906 (c. 58) :— 
Held: there was evidence from which the arbitra- 
tor could infer that deccased was trying to climb 
into the brakes van with a view to alighting there- 
from by the step for the purpose of attending to 
the points as the train was passing, & the accident 
arose out of as well as in the course of the employ- 
ment.—HvANSs (RICHARD) & Co., LTD. v. ASTLEY, 
[19113 A. C. 674; 80 L. J. K. B. 1177; 105 L. T. 
385; 27 T. L. R. 557; 55 Sol. Jo. 687; 4B. W. 
C. C. 319, H. L.; affg. S. C. sub nom. ASTLEY v. 
ira (R.) & Co., Lrp., [1911] 1 K. B. 1036, 
Annotations :—Consd. Wardle v. Enthoven (1916), 86 L. J. 
K. 3. 309; Rigling v. Minister of Munitions (1921), 14 
B. W. C. C. 1. d. Southall v. Cheshire County News 

Co. (1912), 5 B. W. C. C. 251; Stapleton v. Dinnington 

Main Coul Co. (1912), 107 L. T. 247; Watkins v. Guest 

Keen & Nettlefolds (1912), 106 L. T. 818; Wemyss Coal 

Co. v. Symon (1912), 6 B. W. C. C. 298; Dyhousre v. 

G. W. Ry. (1913), 109 L. T. 193; Plumb v. Cobden Flour 

Mills Co. (1913), 108 L. T. 161; Warren »v. Hedley’s 

Colliery Co. (1913), 6 B. W. C. C. 136 ; Maxwell v. Ruabon 

Coal & Coko Co. ae 86 L. J. K. B. 428; Prosser v. 

Graham Navigation Collierics (1921), 14 B. W. C. C. 42; 

Garrallan Coal Co. ». Anderson (or Deviin, (1926), 19 

B. W. C. C. 356. Mentd. Jones v. Canadian Pacific Ry. 

(1913), 83 L. J. P. C218. 

2694. Fall off bicycle riding to work.]— 
A butcher’s canvasser, who rode a bicycle in the 
course of his work, arrived at his employer’s shop 
on a certain Saturday morning in Sept. 1911, 
lame, covered with mud, & wheeling the machine. 
Ile complained of injury caused by a side slip, & 
went home, where he rested for two days. Le 
then returned to work, though still suffering slightly 
from the cffects of the fall. By Dec. 26 the pain 
became worse, & he consulted a doctor. On 
Jan, 7, 1912, an operation was performed & cancer 
diagnosed. Notice was given on Jan. 14 to 
employcr’s manager by the doctor, who said that, 
in his opinion, the disease was brought about by 
the accident, of the happening of which the 
manager was aware. ‘Two other operations were 
performed, but the workman died of sarcoma in 
June. The county ct. judge, sitting with a 
medical assessor, drew the inference that injury 
was caused on the Saturday in Sept. 1911, by 
accident arising out of & in the course of the 
employment from which the death resulted ; 
that there was reasonable cause for not giving 
notice until Dec. 26, in that the injury was latent ; 
& that there was evidence that the employers 
were not prejudiced by any delay in the notice :-— 
Held: there was evidence to support the inference 
& findings, & no misdirection—HAWARD v. 
RowsrELL & Marruews (1914), 111 L. T. 771; 
7B. W. CG. C. 552, C. A. 

2695. Claim unsuccessful—No evidence connect- 
ing accident with employment.]/—A carman fell 
from his van & sustained injuries. He died three 
weeks later. No evidence was produced to show 
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the connection between the accident & death, the 
doctor who had attended the man being abroad :— 
Held: there was no evidence that the death was 
due to the accident.—HONoRk v. PAINTER (1011), 
4B. W. C. C. 188, ©. A. 

2696. —— .|—A workman fell from a cart 
& was injured. e died nine days afterwards. 
The only medical evidence called was to the effect 
that there was no connection between the accident 
& the death. .The county ct. judge, however, 
found that death was due to the accident, & 
awarded compensation :—Held: the dependant 
had not discharged the onus of proving that death 
was due to the accident.—BROWN v. KIDMAN 
(1911), 4B. W. C. C. 199, O. A. 

See, also, Nos. 2707, 2708, post. 





(i) Found Drowned. 


Seamen leaving or returning to ships.]|—Sec Sub- 
sect. 4, B. (l), post. 

Disappearance of seaman at sea.] —- Sce Sub- 
sect. 4, B. (e), ante. 

2697. Claim unsuccessful—No evidence connect- 
ing death with employment.}]— An engineer 
employed on board a steam trawler lying in a 
harbour basin went. on deck, as he said, to cool 
himself on a very hot night. His dead body was 
found the next morning in the water just under 
the rail on the starboard quarter where he was in 
the habit of sitting in hot weather. There was no 
evidence how the death happened :—Held: as a 
matter of fact there was no evidence to show that 
the engineer’s death was caused by an accident 
arising out of his employment.—MARSHALL v. 
WILD Kose (Owners), [1910] A. C. 486; 79 
L. J. K. B. 912; 103 L. T. 114; 26 T. L. BR. 
608; 54 Sol. Jo. 678; 3B. W. C. C. 514; 11 
Asp. M. L. C. 409, H. L. 

Annotations :—Apld. Gilbert v. Nizam (Owners), [1910] 2 

K. I d. Rice v. Swansea Vale (Owners) (1910), 


. B. 555. . 
102 L. T. 270. Consd. Kitchenham v. 8.8. Johannesburg, 
Leach v. Oakley cae ee 1 K. oe tor v. 


T. 226; A 
Addie (1910), 4 B. W. C. C. 357; Lee v. Stag Line (1912), 
107 L. T. 509; Swansea Vale (Owners) v. Itice, [1912] 
A. C. 238; Kerr (or Lendrum) v. Ayr Steam Shipping Co., 
nat C. 217; Davidson v. M‘Robb, or Officer, [1918] 


2698. -]—A sailor was seen at 8 p.m. 
about to leave his ship, which was at the quay 
side, to get provisions. Early the next morning 
he was found drowned in the dock, 10 or 15 feet 
from the gangway of the ship, & 3 feet from the 
quay side. Lis cap was found on the quay, & 
there was a fresh wind blowing. The county ct. 
judge found that the accident did not arise out 
of his employment :—Held: there was evidence 
to support the finding. — MITCIIELL v. SAXON 
(OWNERS) (1912), 5B. W. C. C. 623, C. A. 
Annotation “Rati. Parker v. Black Rock (Owners), [1914] 


2699. -|}—A workman, with his mate, 
was left in charge of a barge moored near a wharf. 
He left the cabin at 5.30 & was not seen alive again. 
There was a strong tide at the time, running aown- 
stream. He was found drowned 150 feet from the 
barge, up the river; & although the tide had 
turned since the man left the barge, the county 
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2695 1. Claim unsuccessful—No evi- 
dence connecting accident with employ- 


ng 
ment.J~-BECHTEL v. CANADIAN Paciric | 91.—SCOT, 


Ry. (1916), 33 W. L. R. 426; 9 
W. W. R. 1005.—CAN. 
PART XIV. wa a SUB-SECT. 4.— 


Pictog i. yet unsuccessful—-No evi- 
nce conne ne Ce Oe en: 
——MCINTYRE v. STEWART, (1916) 8. C. 


a. Claim successful — Crossing & 
recrossing ford—-To & from rt 
ment.}-—CONNORS v. HALPIN, [1919] 
N. Z. L. R. 673.—N.2Z. 


b. —— ngineer falling from tug 


—In sleeping clothes.}—MACKINNON 0. 
MILLER, [1909) 8S. OC. 378; 468c.L. R 
heh Pace 18s 


-L. T. 65; 3\B. W. 
C. 64.—SCOT. 
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ct. judge found that the body could not have been 
carried away by the adverse tide, & awarded for 
the employers, there being no evidence as to how 
the workman met with his death :—Held: the 
dependants had not discharged the onus of proof 
that the accident was one arising in the course of 
the employment.—CHARVIL v. MANSER & Co., 
LTD. (1912), 5 B. W. C. C. 385, C. A 

2700. iE seaman, returning to his 
ship, was on a jetty hailing the ship for a boat. 
He had a parcel of food with him. He fell from 
the jetty & was drowned. There was no evidence 
whether he was on shore with leave or not. The 
county ct. judge found that he had not yet reached 
the ambit of his employment when the accident 
happened, & awarded for the employers :—Held : 
there was evidence to support the finding.— 
DIXON v. AMBIENT (OWNERS) (1912), 5 B. W. C. C. 
428, C. A. 

2701. —— -]}|—A waterman, six minutes 
after leaving a fellow waterman, with whom he 
had been talking on the wharf, was found drowned 
90 yards away & 20 yards from his barge. The 
county court judge said he was not ‘“‘ satisfied ”’ 
that the death was due to an accident arising out of 
& in the course of the employment :—Held : there 
was no misdirection.—BINEsS v. GUERET (l.), Lp. 
(1913), 6 B. W. C. C. 120, C. A. 


2702. -.}—A man was employed as a 
watchman on lighters moored in the river Thames. 
His duties were twenty-four hours on & twenty- 
four hours off. He could leave the lighters for 
the purpose of fetching officials from the shore, 
& also to pay the wages of his mate if his mate 
hailed him to do so. For these purposes he was 
provided with a boat by his employers. On the 
day of the accident he had been paid his own wages 
& those of his mate, & in the evening he went 
ashore & fastened his boat up at the landing steps. 
lic paid his mate & then went home & saw his 
wife. About 8.15 he left home, & nothing more 
was known of his movements. The next morning 
his dead body was found in the water near his 
boat. The county ct. judge found that the 
accident did not arise out of & in the course of 
deceased’s employment, & made the award in 
favour of the employers:—Held: there was 
evidence to support the finding & no misdirection. 
—BRAINE v. PorT OF LONDON AUTHORITY (1920), 
13 B. W. C. C. 342, C. A. 


2708. ——— Alleged suicidal tendency following 
accident.|—-A workman was injured in his head by 
a fall. Traumatic neurasthenia supervened, & 
gradually became worse. About cight months 
after the accident he was found drowned in a canal 
400 yards from his home. The county ct. judge 
found that he committed suicide, & that the 
suicidal tendency was the result of the accident :— 
Held: there was no evidence to justify the finding. 
—SOUTHALL v. CHESHIRE CounTy NrEws Co., 
Lrp. (1912), 5 B. W. C. C. 251, C. A. 


2704. Claim successful—Workman proceeding 
from one part of works to another.]—-A workman 
in an ironworks went from his furnace to the 
blacksmith’s shop, the route running along a canal 
bank. Not returning, he was sought for, but not 
found. Some hours later, he was found drowned 
in the canal. The county ct. judge, in the absence 
of direct evidence as to how the man came to be 
in the canal, inferred that the accident arose out 
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of the employment, & awarded compensation :— 
Held: there was evidence to support the inference. 
Suicide, being a crime, cannot be inferred 
(FARWELL, L.J.).—FURNIVALL ¥. JOHNSON’S IRON 
& Ste Co., Lrp. (1911), 5 B. W. C. C. 43, C. A. 
Annotation :—Refd. Proctor v. 8.8. Serbino, [1915] 3 K. B. 


2705. ——- Watchman attending to mooring 
ropes.|—A ship in dock was moored to a jetty. 
‘The watchman on board had to attend to the ship 
& the moorings. He was seen ashore one evening, 
with a parcel, at a time when he was accustomed 
to attend to the shore end of the mooring ropes. 
The next morning he was found drowned in the 
dock, at a point forty yards from the ship, between 
the gangway & the shore end of the mooring ropes ; 
the parcel was found between the mooring ropes 
& the gangway. The county ct. judge, in the 
absence of direct evidence, drew the inference 
that the death arose out of the employment, 
& awarded compensation:—Held: there was 
evidence to support the inference.— RICHARDSON 
v. AVONMORE (OWNERS) (1911), 5 B. W. C. C. 34, 
C. A. 

2706. ——— Seaman subject to attacks of nausea 
& vomiting.]— A steward employed ina steamship 
of resps., which was lying in a harbour, was seen 
by the captain lying in his bunk at about 4.30 p.m. 
partially dressed. The captain told him to prepare 
tea for the crew before the ship sailed at 6 p.m. 
He was never seen alive again. Ilis clothing, 
boots, cap, purse & watch were found on a settee 
in the saloon out of which his cabin opened, & the 
next day his body was found in the water dressed 
only in his underclothing. There were no marks 
of violence, & death was due to drowning. There 
was evidence that he was a good-tempered, sober, 
sociable man, & that he suffered from attacks of 
nausea & vomiting. In a procceding by his 
dependants under Workmen’s Compensation Act, 
1906 (c. 58), the arbitrator held that he met his 
death by an accident arising out of & in the course 
of his employment :—Held: on the facts admitted 
& proved there was cvidence to support such 
finding —KERR (OR LENDRUM) v. AYR STEAM 
SHIPPING Co., Lrp., [1915] A. C. 217; 84 L. J. 
P.C.1; 111L. T. 875; 30 T. L. R. 664; 58 
Sol. Jo. 737; 7B. W.C.C. 801, H. LL. 

Annotations :—Apld. Taylor v. Clark (1914), 84 L. J. P. C. 
14. Folld. Proctor v. S.S. Serbino, [1915] 3 K. B. ; 
Apld. Armstrong v. Gregson (1916), 9 B. W. C. C. 468; 

atson v. Brown (1925), 18 B. W. C. C. 419. BR 

M‘Konna v. Niddrie & Renhar Coal Co. (1915), 9 B. W. C. C. 

411; Bird v. Keep, [1918] 2 K. B. 692. entd. Gibbs v. 

Gibbs & Heathcoto (1920), 123 L. T. 206; Munro, Brice 


v. Marten, Munro, Brice v. R., [1920] 3 K. B. 94: Smith 
v. G. W. Ry., (1921) 2 K. B. 237. 


(j) Heart Failure. 


2707. Claim unsuccessful—Cause of death unex- 
lained.]|—A bus driver was sitting on the box of 
fis bus ; a. thud was heard, & he was found to have 
fallen from it; there was no evidence as to how it 
happened. Conflicting medical evidence as to the 
cause of death was given, but as to the state of the 
man’s heart it was agreed it was abnormal, & 
the county ct. judge stated that on the evidence 
he believed that the man had died from heart 
failure & not from the fall, & that appct., therefore, 
had not discharged the onus of proving that the 
cause of death was a personal injury by accident 
arising out of & in the course of deceased’s employ- 
ment :—Held: the death had not been shown to 
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2707 1. Claim unsuccesaful—Cause o 
Geath unexplained.J—SPENCE ¥. Bare 


& Co., Liv., [1912] 8. C. 343; 
R. 278; (191218. L. T. 90; 
1 C. 542,—SCOT. 


2707 ii. —— ——.] — RITCHIE v. 


KERR, [1913] S. C. 613.—SCOT. 
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Sect. 5.—Right to compensation: Sub-sect. 4, B. (l); 
& (m).] 
means of access from his barge to the canal bank, 
had been removed. There was, however, another 
ready means of access. Three days later his body 
was found drowned in the canal with the bow rope 
of another barge, not forming any means of 
approach to his own, coiled round his arm, & the 
barge to which the rope belonged was found adrift. 
The county ct. judge drew the inference that the 
man had been drowned whilst attempting to use 
the other barge as a means of access to his own 
barge :—Held : this was mere surmise & conjecture 
with no evidence to support it. The accident was 
not proved to have arisen out of the man’s employ- 
ment.—BooTu v. LEEDS & LIVERPOOL CANAL Co. 


(1914), 7B. W. O. C. 434, C. A. : 
starsat :—Refd. Nash v. 8.S. Rangatira (1914), 7 B. W. 


2724. ——.]—-A fireman on a ship in port 
at Aberdeen went ashore at about 6.30 p.m. on 
Dec. 21, 1916, with another seaman. He had no 
work which required his presence on board until 
the next day when the ship sailed, but there was 
evidence that he was a steady, respectable man, 
who never stayed ashore from his ship at night. 
The two men went to the theatre, & left again 
at about 8.30 p.m. with a friend they had met. 
They then all went & got some drinks, & shortly 
afterwards started to return to the ship. After 
they had gon? a little way one of the men with the 
fireman collapsed, & had to be helped slong by 
his friends to the ship, but when they were still 
some distance from the ship the fireman left 
them, & turned back saying he was not going abroad 
at present. Ile was never seen alive again, but 
some weeks later his body was found in the dock 
in which the ship had lain a short distance ahcad 
of where the bow of the ship had been. On an 
application by the dependants of deceased for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58) :—-Held: the county ct. judge 
was not entitled to draw the inference that the 
man’s death was due to an accident arising out of 
his employment. ‘There was no evidence from 
which it could be reasonably inferred that the man 
met with his death in returning to his ship the same 
night & after he had reached the quayside.— 
SPENCER v. LIBERTY (OWNERS) (1917), 86 L. J. 
K. B. 1381; 117 L. T. 449; 61 Sol. Jo. 645; 10 
B. W. C, (. 583, C. A. 


(nu) Other Accidents. 

2725. Claim unsuccessful—Engine driver leaving 
engine—Found on line.|— While a goods train was 
standing in a siding, having drawn up there for 
the purpose of allowing an express train to pass, 
the engine driver alighted from the engine. Shortly 
afterwards his body was found on the railway line, 
he having, it was assumed, been knocked down & 
killed by a light engine which came alone :—ZJleld : 





MASTER AND SERVANT. 


the burden had not been discharged which lay 
upon appct. for compensation as the sole dependant 
of deceased of showing that the accident was onc 
which arose ‘‘ out of & in the course of the employ- 
ment ”’ of deceased within Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 1.—DYHOUSE v. GREAT 
WESTERN Ry. Co. (1913), 109 L. T. 193; 6 
B. W. C. C. 691, C. A. 

2726. ——— Injury from object thrown from 
window—No evidence why or by whom thrown. |— 
A workman, whilst engaged in work in a mill 

ard, was struck on the back by the lid of a soap 
bare which must have been deliberately thrown 
out of one of the upper windows of the mill, & 
could not have fallen from it. There was no 
evidence to show by whom or for what purpose the 
lid had been thrown :—Held: there was no evi- 
dence that the accident arose out of the employ- 
ment.—BATEMAN v. ALBION COMBING Co., LTD. 
(1914), 7B. W. C. C. 47, C. A. 
alleged that he had strained himself while carrying 
a bar of iron. Le continued to work for three 
wecks, after which time he was examined by a 
doctor. The doctor was of opinion that the pain 
was consistent with a strain such as the man said 
he had suffered. The case was referred to 
specialists whose reports were not submitted to 
the ct. The only evidence in support of the 
alleged accident was that of appct. & his mate W. 
The county ct. judge was not satisfied with the 
way they gave their evidence. One D., who was 
present at the time of the alleged accident, & was 
stated to have heard the workman’s complaint, 
was subpoenacd, as one of appct.’s witnesses but 
was not called by him, whereupon the solr. for the 
employers asked the judge to call D. as he was a 
material witness. The judge assented without 
formal opposition from workmen’s counsel. The 
judge did not question J)., but the employer’s 
solr. did, & elicited from him that he had not 
heard any complaint at the time when the alleged 
strain occurred. The judge found that the onus 
of proving an accident had not been discharged :— 
Held: apart from D.’s evidence, the workman 
had not discharged onus of proving an accident, 
& whether or not D.’s evidence had been wrongly 
admitted, it was not sufficiently material to have 
caused a miscarriage of justice, & therefore there 
was no reason for granting a new trial.—TRIGG v. 
VAUXHALL Motors, J.tp. (1914), 7 B. W. C. C. 
462, C. A. 

2728. ——— Stable boy kicked by horse—No 
duties in stable at time of injury.]— Deceased work- 
man, who was employed as a stable boy by resps. 
was found in their stable in a dying condition 
suffering from a kick behind the ear from one of 
their horses. There was no direct evidence as to 
how the accident happened, there was evidence 
that when the boy was found he was clutching in 
his hand a halter; that at the time when the 


Wuii80N v. LYLE, [1925] S. C. 8234.— l.——— ——.] — FINLAY v. TULLA- | F. (Ct. of Sess.) 661; 38 Se. L. R. 450; 
SCOT. noe as SuAnpIAne (1914), 7 | 8S. L. T. 497.—SCOT. a 
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LTD, v. ENNOR (1910), 13 C. L. R, 276. Se ote io 


h. —— Plumber doing § another 
person’s work.) —— MCMANNAMIN rt. 
CHESTNUT (R.) & Sons, Lp. (1917), 
cea B. R. 571; 37 D. L. R. 302.— | not caus 


—— Fever.] — Costanza (1916] 


s a e 
DOMINION CANNERS, LTD. (1921), 8} 
DvD. L. R. 418; 510. L. R. 166.—CAN, 


employment, was walking on the pave- 


parece of a house which he was about 
pass collapsed, & he was killed by 
the falling masonry. Dependants of 
deceased claimed compensation from 
the employer :—Held: 
by accident arising out of 
the employment.—CooPrEeR v. HEALY, 
I. KR. 33.—IRA. 


n. —— Workman climbing spiked 
tall.}—GIBSON v. WILSON (1901), 3 


45 Sc. L. R. 935; 15 8S. L. T. 88; 1 
B. W. C. C. 177.—SCOT. 

p. Workmen ‘“larking” in 
mine. ]—BURLEY v. BAIRD & Co., LTD., 
[1908] sg. C. §45.—SCOT. * 

q: Death in prohibited place.) 
—MILLER v. NortTo BRITISH Loco- 
MOTIVE Co., LTD., [1909] 8. C. 698; 46 
Sc. L. R. 755; Meat, 18. L. T. 509; 

C. Cc. 8 -—SCOT. 
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accident happened the boy had nothing to do with 
the halter & had nothing to do in the stable; & 
that the horse was a quiet horse. There was 
evidence that the foreman of resps.’ yard had 
some time previously had occasion to speak to the 
boy about hitting the horses with a halter & 
teasing them. The county ct. judge held that the 
boy must have done something to the horse, 
which was a quiet onc, to make it kick out, & 
that at the time of the accident the boy’s duties 
in the stable were over, & accordingly that the 
accident did not arise out of his employment :— 
Held: there was sufficient evidence upon which 
the county ct. judge might come to the conclusions 
he did.—Joy v. PHituirs, Mitus & Co., LTD., 
{[1916] 1 K. B. 849; 85 L. J. K. B. 770; 114 
L. T. 577; 9B. W. C. C. 242, C. A. 

2729. ——— Miner found dead In part of mine 
where not employed.|—Deccased workman was a 
shackler working in a coal mine, at the pit bottom. 
His work consisted in moving coal trams to & 
from the cages. Llis dead body was found under 
a cage, in a part of the mine where he had no 
business to be, & there was no evidence before the 
county ct. judge how he got there. When last 
scen alive, he was at his work in his appropriate 
position, & his dead body was found soon after. 
The county ct. judge said that he could not, on 
the evidence, find that deceased man’s death 
‘‘arose out of the course of his employment,”’ 
& made an award in favour of the employers :— 
Held: there was evidence on which to support 
the finding & no misdirection.—PROSSER v. 
GRAHAM NAVIGATION COLLIERIES, Lrp. (1921), 
14 B. W. C. Cy 42, C. A. 

2730. ——— Railway employee jumping in front 
of train.|—A workman was employed as a milk 
checker on a narrow station platform. His duty 
was to assist in rolling milk-churns. His dead 
body was found lying between the lines after a 
train had passed through the station. He was 
fifty-six years of age, & had been in resps.’ employ- 
ment for years & those working with him on the 
day of his death observed nothing wrong with him 
cither on that morning or the previous day. He 
was temperate, happy & cheerful. Le was wearing 
the livery of his employment. The platform was 
greasy, slippery, & dangerous. ‘The engine of the 
train struck him on the left side of his head. ‘The 
fireman of the train which struck deceased gave 
evidence that he saw deceased take two strides 
to reach the edge of the platform & jump on the 
rails. The deputy county ct. judge, on the 
fireman’s evidence, found that the accident did not 
arise out of the employment & made an award in 
favour of the employers :—WHeld: there was evi- 
dence to support the finding & no misdirection.— 
Pocock v. Kpwarps & Son, Lrp. (1921), 14 
B. W. CC. C. 95, C. A. 

2731. Miner dying from self-inflicted in- 
juries.|—A workman, B., a miner, went to work as 
a stallman for the night shift of Feb. 17-18, 1921. 
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He was then in good health, affable, cheerful, 
jovial & normal. He was seen by another stall- 
man going to his place at the coal face along a 
short passage. The other stallman left him for 
a few minutes, & on his return found B. lying on 
his back with his face towards the coal face. Lis 
7-pound hammer, which appeared not to have been 
used for any work in the stall, was lying a few 
inches from the left side of his head with the 
handle pointing towards the coal face. There was 
a wound on B.’s forchead from which blood was 
welling. He was unconscious, but when he had 
been carricd about 350 yards on a stretcher he 
recovered consciousness, & after being scen by a 
doctor he got off the stretcher, lit his pipe, sent for 
his coat, & walked a considerable distance. He 
was then seen by the undermanager who afterwards 
gave evidence that at that time he seemed to be 
out of his mind. Ile went home & was seen by the 
doctor twice on that day. The doctor found him 
quiet & making no complaint. During the night 
he was restless, & the next morning he cut his 
throat. 'The county ct. judge gave the dependant 
the benefit of two presumptions, viz. (@) that as 
the workman when last seen before the blow on 
the forehead was acting not outside the course of 
his employment there was a presumption that he 
was within it, & (b) that there was no presumption, 
in the absence of special facts or circumstances, 
that the injuries were self-inflicted, but on revicwing 
the whole of the evidence he held that the wound 
on the forehead was self-inflicted & dismissed the 
application for compensation :—Hcld: there was 
evidence to support the findings & no mis- 
direction. BROWN v. KINGSBURY COLLIERIES, 
Lrp. (1921), 14 B. W. C. CG. 244, C. A. 

2732. Claim successful—Fall from scaffolding. |— 
A mason’s labourer was cngaged to clean down the 
ceiling of an arch of a doorway from the outside. 
There was some scaffolding erected on the outside 
of the arch. For some unexplained reason the 
workman took his pail & brush on to the scaffold. 
He fell from the scaffold with the brush in his hand, 
& died from the injuries he received. ‘The county 
ct. judge drew the inference that getting on the 
scaffold was for some purpose connected with his 
employment, & that, in consequence, the accident 
arose out of & in the course of his employment :— 
Held: the inference was supported by the evi- 
dence.—ROBERTS v. TROLLOP (GEORGE) & SONS 
& CoLus (1914), 7B. W. C. C. 678, C. A. 

2733. Fall on concrete Coe boy, 
aged seventeen, was employed as «a labourcr by 
resp., a firewood merchant. While working on 
resp.’s premises, he turned round to pick up a sack 
in the course of his work, slipped, {cll, & fractured 
his skull on the concrete flooring, & sustained 
injuries from which he died. <A fellow workman 
gave evidence that he did not fall over anything, 
that his lips & nose were bluc, but there was no 
medical evidence with regard to these symptoms. 
The boy’s mother said in evidence that he never 








message on a hot day. Ho faintod in 
the street from the heat, & fell back- 
wards, striking his head on the pave- 


building, & was injured :—Held: | 
accident did not ariso out of the , 
employment.—GUTHRL«¢ v. KINGHORN, : 
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Sect. 5.—Right to compensation: Sub-sect. 4, B. 
(m); sub-sect. 5, A. & B. (a).] 
suffered from fits. Another witness said that the 
boy had not had any fits during the eight years he 
had known him. Deceased boy had been to a 
special school for defective children. The doctor 
who made a post mortem cxamination found a 
fracture of the skull sufficient to cause death. 
He found the brain normal & the organs healthy. 
The deputy county ct. judge made an award in 
favour of the employers on the ground that there 
was no evidence of an accident arising out of the 
employment :—Held : the facts afforded evidence 
that the accident arose out of the workman's 
employment. The evidence was more consistent 
with an accidental fall than a fit, but whether the 
evidence conclusively established an accident was 
a question of fact for the arbitrator, & the case 
must be remitted to the county ct. for a new trial. 

The only inference that could be drawn from the 
evidence was that deceased met with an accident 
arising out of & in the course of the employment 
(ATKIN, L.J.).—-HUNTER Uv. SIMNER (1922), 14 
B.W. C. GC. 827, C. A. 
4unotation -—Refd. Upton e. G. CG. Ry., [1924] A. C. 302. 

2734. ——~ Miner killed by explosion of gun- 
powder.]—-A man was employed in a mine as a 
brusher. Wis dutics included having to fetch 
gunpowder for blasting & to prepare the hole for 
the charge, but did not include recaue the 
powder into the hole or firing the shot. While 
carrying powder, which was loose in a cunnister, 
from the store to a hole for the purpose of blasting, 
the powder exploded, fatally injuring the man. 
It was not known what caused the powder to 
ignite. The place where it happened was about 
3 yards or so on the store side of the hole. 

The county ct. judge said that the accident 
could not have happened unless some one had 
uncovered the powder, &, from the fact that 
deceased was the only man who had touched the 
powder, he drew the inference that he had un- 
covered it for the purpose of charging the hole. 
He consequently held that the accident did not 
arise out of the employment :-—Held: there was 
no evidence to support the inference drawn by the 
county ct. judge. On the evidence, the accident 
niust he held to have arisen out of & in the course 
of the employment.—Puau v. DUDLEY (KARL) 
(1914), 7B. W. C. C, 528, C. A. 

2735. Ship’s carpenter falling down hold.|-~— 
A workman, employed as a carpenter on board a 
ship lying in dock & instructed to do certain work 
at or near a hatchway covering No. 5 hold, was 
missed, & shortly afterwards was found to have 
fallen down wu hatchway into No. 6 hold, « distance 
of 50 feet or so from his place of work. The place 
where he fell was in darkness. There was no 
direct. evidence to show how he got there or what 
he was doing there, but the county ct. Judge found 
upon evidence as to the habits of men working 
on ships in port, that the man must have intended 
to go into a corner to relieve himself, & have 
fallen down the hold in the dark. He therefore 
held that the accident arose out of & in the course 
of the employment :—Held: there was evidence 
to support the finding. & no misdirection.— 
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ARMSTRONG v. GREGSON & Co. (1916), 9 B. W.C.C. 
468, C. A. 

2736. Strain at work.J|—A workman was 
getting coal with a crowbar & was heard to call. 
He seemed to be suffering considerable pain 
internally. lle was taken home & continued very 
ill until his death, which occurred about four 
months after the date of the accident. Some of 
his fellow-workmen were told of the accident ; 
but no formal notice was given to the employers 
until two months after the workman’s death. The 
county ct. judge held that deceased suffered a 
strain while working which caused his death, & 
that the accident arose out of & in the course 
of the employment. He also found that the 
employers had not been prejudiced by the delay 
in giving them notice of the accident, & he made 
an award in favour of the dependant :—Held: 
both questions were questions of fact, & there was 
evidence to support the findings of the county ct. 
judge, & no misdirection.— JOHNSON v. FLORENCE 
ae & Iron Co., Lrp. (1921), 14 B. W. C. C. 201, 


2737. Arsenical poisoning.} —'l'wo work- 
men were employed as gurdeners on a piece of land 
adjacent to a field where sheep were dipped. ‘The 
dip used was a preparation containing arsenic, 
& it was proved that the grass & weeds on the 
ground where the men worked were discoloured 
by arsenic from the dip sprayed by the sheep as 
they shook themselves after being dipped. Both 
workmen were taken ill about the same time, with 
symptoms consistent with arsenical poisoning. 
Both were admitted to hospital, where their 
illness way diagnosed as arsenical poisoning. In 
each case the certifying surgeon certified that the 
workman was suffering from arsenical poisoning. 
At the hearing before the county ct. judge evidence 
was given by medical men on behalf of the workmen 
that the arsenical poisoning from which they 
suffered had been contracted from contact with 
arsenic from the sheep dip. The employer called 
no medical witness, but a rescarch student in 
toxicology, who said that he was familiar with the 
symptoms of arsenical poisoning & was associated 
with many industries in which arsenic compounds 
were used, & gave evidence to contradict the 
mmedical evidence called for the workinen. The 
county ct. judge found that the poisoning was not 
due to the nature of the workmen’s employment, 
& that it did not arise out of or in the course of 
the employment :—Held: (1) on the evidence the 
inference that the arsenical poisoning was due tu 
the nature of the workmen’s employment was 
conclusive, & there was no evidence to the con- 
trary; (2) the opinion as to a medical matter 
given by a non-medical witness should not have 
been admitted.— NIGHTINGALE v. BIFFEN, HEWIT! 
v. BIFFEN (1925), 18 B. W. C. C. 358, C. A. 











SUB-sECT. 5.-—SERIOUS AND WILFUL MIs- 
CONDUCT. ‘ 
A. In General. 
See, now, Workmen’s Compensation Act, 1025 
(c. 84), 8. 1 (1) (b). 
27388. *‘* Serious misconduct ’’—What amounts 





burnt.}--MANSON vo. FortH & CLYDE 
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752.—SCOT. 
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ned, 


Part XIV.—WorkKMEN’s COMPENSATION ACTS. 


to.]—(1) A workman was found fatally injured in a 
lift on his employers’ premises without a load. 
Upon the lift was a notice that no one was allowed 
to use it except in charge of aload. There was no 
evidence as to the circumstances under which the 
workman entcred the lift. In an application for 
compensation by the widow:—Zileld: (1) the 
burden of proving that the workman was guilty 
of “serious & wilful misconduct” within the 
meaning of the Workmen’s Compensation Act, 

1897 (c. 37), lay upon the employers ; (2) there was 

no evidence of serious & wilful misconduct within 

the meaning of the Act; & appct. was entitled 
to compensation. 

(3) In the expression ‘‘ serious & wilful mis- 
conduct,”’ the word ‘‘ serious’’ applies to the mis- 
conduct itself & not to the actual consequences of 
it & the word ‘‘ wilful’ imports that the miscon- 
duct was deliberate & not merely a thoughtless 
act on the spur of the moment.—JOuHNSON v. 
MARSHALL, Sons & Co., Lrp., [1906] A. GC. 409; 
75 L. J. K. B. 868; 04 L. TI. 828; 221. L. R. 565; 
8W.C.C.10; 70 J. P Jo. 244, I. L. 

- Annotations :—.1s to (1) Folld. Bist v. L. & 8S. W. Ry., [1907] 
A.C. 209. Refd. Bist v. LL. & S. W. Ry., [L907] A. CG. 209, 
As to (3) Refd. Casey v. Humphries (1913), 6 B. W. C. C. 
520. Generally, Reld. Robertson v. Allan (Liverpool & 
London) (1908), 77 L. J. K. B. 1072: Wemyss Coal Co. 
v. Symon (1912), 6 B. W. C. C. 298. Mentd. Poad v. 
Scarborough Crdns., [1914] 3 K. B. 959. 

2739. ‘* Wilful misconduct ’’—What amounts 
to.]—-JOHNSON v. MARSHALL, Sons & Co., Lrn., 
No. 2738, anle. 

2740. Onus of proof on employer.] — JoluNson 
v. MARSUALL, Sons & Co., Lrp., No. 2738, anle. 

2741. Question of fact.|—RuMBOLL v. NUNNERY 
CULLIERY Co., No. 2743, post. 

2742. ——.|—Applt., who was employed at a 
mid-working in a mine, called to the bottomer at 
the fvot of the shaft to send up the cage. The 
latter signalled to the engineman to raise the cage. 
By the system of signalling in use in the mine, the 
engineman, on receiving a signal to raise the cage, 
was entitled, unless stopped by a further signal, 
to raise the cage to the pit head, without stopping 
at the mid-working. Applt., without ascertaining 
whether the cage had stopped or not, opened the 
gate fencing the shaft, pushed his hutch forward, & 
fell with it down the shaft & was injured. In 
opening the gate fencing the shaft before the cage 
was stopped at the mid-working, applt. com- 
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mitted a breach of a rule in operation in the mince. 
Applt. knew of the rule, & was warned regarding 
it only a few days before the accident occurred. 
In an application for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), the arbitrator 
found that applt. had been guilty of “ scrious 
& wilful misconduct’? within the meaning of 
s. 1 (1) (c), of the Act, & was consequently not 
entitled to compensation :—//eld: tho question 
was one of fact for the arbitrator & there was 
evidence to support his finding. 

It is not the province of the ct. to lay down that 
the breach of a rule is primd facie evidence of 
serious & wilful misconduct. That is a question 
purely of fact to be determined by the arbitrator, 
who must decide it for himself, & ought not to be 
affected by artificial presumptions of fact (LOD 
LOREBURN, U.).— GEORGE v. GLASGOW COAL Co., 
Lrp., [1909] A. C. 123; 78 lL. J. P. C. 47; 99 
ay T. 782; 25 T. I. R. 57; 2 B. W. C. GC. 125, 
H. 1. 


Annotations :-— Refd. Casey v. Liumphries (1913), 6 B. W. 
C.C. 6205 Sinith v. Russell (1921), 14 B. W. CO. CGC. 278. 


B. What Constitutes. 
(a) Breach of Stalulory Regulations. 

See, now, Workmen's Compensation Act, 1025 
(c. 81), 8. 1 (2). 

2743. Not necessarily serious & wilful mis- 
conduct.|—A breach by workmen of the rules of a 
coal-mine which are authorised by statute does 
not necessarily involve serious & wilful miscon- 
duct, which is a question of fact to be determined 
by the arbitrator.— Rumbo. vv. NUNNERY 
JOLLIERY Co. (1809), 80 I. I. 423; 683 J. P. 182 ; 
43 Sol. Jo. 2142; 1 W. CO. C. 28, GC. A. 

Annotation -—Consd. Johnsen v. Maishall, [1906] A. C. 400. 

2744. Failure to comply with rules under Factory 
& Workshops Acts.|—Appct. for compensation was 
a girl of fourteen, who was engaged as a bottler in 
a soda water factory. While she was at work 
a bottle exploded in the machine, & a piece of 
glass struck & injured her right wrist, with the 
result that she was disabled for fourteen weeks. 
At the time of the accident she was wearing a 
glove on her Icft hand, but had no protection on 
the right as required by the special rules, under 
the Factory & Workshop Acts for the bottling 
of soda water, which were posted up. The 
employer sct up that the accident was due to 


0 —eeremee 


serious; the misconduct must be |, 372.—N.Z. SL. T. 273; 3 B. W. C. C. 560.— 
CONSOLIEATED Minnis. Hero” (196 ae | 2788 Ye we compe LonBon, v, | SCOT. 

D MINES, LTD. ; GAVIN, PAUL & Sons, Lrp. (1903), 6 2738 xi. ——— - -—.] --VICTORIA FALLS 
B.C. R118; 4 W. L. R. 104.—CAN. | i (Ct. of Sess.) 29; 41 se. i R. +34 PowER Co., Urb. v. Lioyp, N.O., 


2738 ii. -;~-DARNLEY 0. 
CANADIAN Pacific Ry. Co. 
1448.02.15; 2 
CAN 


eo 





(1908), 


SW. G. CG, 505. | 95738 vil 





118. L. T. 383.—SCOT. 
——,] 
riding on the top of a loaded hutch in 
. the mine, in breach of one of the rules 


{1908} T. S. 11641.—S. AF. 

2738 xii. ~———-.]— Miscouduct 
which is deliberate, systematic, & in 
breach of orders, may he *‘ serious & wil- 








A nilner while 


2738 iii. ——-——-. }— Action by widow 
of workman killed in defts.’ factory. 
Deceased was temporarily employed 
could spoak & understand, but no 
read & write English, & while so 
employed, although directed not to 
touch tho clevator, was caught therein 
& was killed :-— Feld : the accident 
arose out of & in the course of the 
employment, but deceased was guilty 
of wilful & serious misconduct.— 
GRANICK v. BRITISH COLUMBIA SUGAR 


REFINERY Co. (B. C. 1909), 10 
W. L. R. O5O OAL ) ( 
2788 iv. ——.]— Murpry & 





SANDWITT! ©. COONKY (1913 7 
B. W. C. C. 962.—IR. ere 


2738 v. ——- ——.}—Neither dis- 
obedience, carclessness, recklessness, 
nor negligence necessarily disentitle 
claimant to compensation if the work- 
man, when he was injured, was doing 
the work for which he was employed.— 
MILLIN v. FOWLER, [1926] N. Z L. 1. 


in force in the mine, was killed by the 
fall of _@ stone from the roof of tho 
tunnel in which tne butch was running : 
—Held: although tho mincr was 
Ity of serious & wilful misconduct, 
ls death was not “uttributable ” 
thereto within the Act, & his widow 
was not barred from claiming cum- 
ensation.—GLASGOW COAL Cu. wv. 
NEDDON (1905), 7 F. (Ct. of Scse ) 
485.—SCOT. 


2738 viii. ~J—Beoing drunk & 
unfit to work is serious & wilful mis- 
conduct on the part of the workman, 
within tho Act.—M‘GROARTY v. BROWN 
(JOHN) & Co., Trp. (1906), 8 EF. (Ct. 
of Sess.) 809.—SCOT. 

2738 ix. ———  ——-.]——WALLACE , 


GLENROIG FIRE CLAY Co., [1907] 8. C. 
967.—SCOT. 











2738 x. ——.}-—-LEISNMAN %. 
Dixon (WILLIAM), Lirp., [1910] S.C. 
498; 47 Se. L. KR. 410; [1910] 1 


ful misconduct ’’ within the meaning of 
these words in Workmoen’s Compensa- 
tion Act, oven though the result be to 
endanger the safcty of the wrongdoer 
alone, & not that of his follow-work- 
Inen.—-BERTUOLDI &. CENTRAL SOUTH 
een liys., [1910] T. P. D. 141.— 


2740i, Onus of proof on employer. }— 
MoucuemMOoRE wv. Ligur (1915), 17 
W. A. L. R. 139.—AUS. 

2740 ii. ——.}—The burden of proving 
that an accident is attributable solcly 
to the neglect of a workinan is upon his 
employers.—Re MCALONEY & WESTERN 
Kurt Co. (B. C.) (1906), 5 W. L. R. 
163.—CAN. 


PART XIV. SECT. 5, SUB-SECT. 5.— 
B. (a). 


27431. Not necessarily scrivus & wilful 
misconduct.}—MITCHELL 0. WHITTON, 
[1907] S. C. 1267.—SCOT. 
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(b) & (c), & C.¢ sub-sect.6. Sect.6: Sub-sect. 1.] | invented, & he had a great aversion to using a 
appct.’s serious & wilful misconduct in not wearing | v9"d- Upon the day in question he intentionally 


i x the saw when usin. 
protective gauntlets on both arms as required by | did not place the guard upon the sa g 


: it, & the piece of wood which was being sawn 
the rules, & as she had been told to do by himself | 2” | him, 
& the forewoman. The county ct. judge found | jevked up & was hurled by tho saw against 


ae men’s Compensation Act, 1897 (c. 37), s. 1 (2) (c), 
yeni ee ts eke pulses ee only & made an award of compensation in favour of his 


_| widow :—Held: the injury was caused by the 
verbally told appct. to obcy the rules to protect | ¥"¢ & 
herself cae the enleeee The county ct. judge | Setious & wilful misconduct of the workman 


é is widow was not entitled to compensation under 
therefore held that the defence of serious & | 28 wi “L. RB. 
wilful misconduct had not been established :— | the Act.—Brooxur v. WARREN (1906), 23 T. L 


e & \] ° . 

Held : the et. would not interfere with the decision | 2213, 91 Sol. ie eee: oe Opts , 6 
of the county ct. judge.— CaskY v. HUMPHRIES B. W. C. G. 651, G. i : : ’ 
Ve ee eee 2748. ‘Workmien ordered not to ride in lft with- 

“Reaach af Cant Mic 8 out load — ng without load.] — JOHNSON v. 
Pera oo) eee PeewAv ORS ance) Uy: MARSIIALL, SONS & Co., Lr5., No. 2738, ante. 

ene 4 Mewes 2749. Driver leaving engine while in motion to 
go to tender—In breach of well known rule.|—- 
An engine driver left the foot plate of his engine 
& went on to the tender while the engine was in 
motion, in breach of a rule of the railway co. 
prohibiting the act & well known to him, & 
was killed by collision with a bridge. In a claim 
by the widow for compensation the county ct. 
judge found upon the evidence that there was 
nothing to justify the driver in going on to the 
tender at the time in question, & that his act 
amounted, in fact, to “serious & wilful mis- 
conduct,’? within Workmen’s Compensation Act, 
1897 (c. 37), & made his award in favour of the 
co. :—Held: there was evidence upon which the 
judge might properly find as he did.—BIstT v. 
LONDON & Souti WESTERN Ry. Co., [1907] A. C. 
209; 76 L. J. K. B. 703; 96 L. T. 750; 28 
T. L. R.471 3 5) Sol. Jo. 4443; 9W.C. C. 19, If. L. 
Ata :-—Consd. George r. Glusgow Coal Co. (1908), 





(b) Breach of Employcr’s Orders. 

Sec, now, Workmen’s Compensation Act, 1925 
(c. 84), 5. 1 (1) (b), (2). 

2745. Leaning across machine in motion.|--- 
Appct. was a lad who worked at a machine used to 
cut slits in the heads of screws. Le had been 
frequently warned not to put his hand near the 
wheel while it was in motion. There was no 
guard on the wheel. <A screw having fallen out 
on to the table before it was cut, he leaved over 
the machine to pick it up & replace it, & two of his 
fingers were cut off. 

The county ct. judge found that though the lad 
was negligent, he was not “ guilty of serious & 
wilful misconduct ’’:— Held: the element of 
wilfulness did not enter at all into what the lad 
did, as he seemed to have acted on a sudden 
impulse, & therefore the award could be supported. 
-——ReEe“ks v. Kynocn, Lrp. (1901), 50 W. R118: 
18 T. 1. R. 345 46 Sol. Jo. 483 4W.C. CG. 14, CA. 
Annotation :--Consd. Johnson v. Marshall, [1906] A. C. 409. 


2746. Neglect to employ guard to machine.|— 
A workman was employed in a factory at o circular 
saw which was driven by machinery. His duty 
was to hold the wood & guide it when it was being 
sawn. lie was told on several occasions, both by | A boy, in disobedience to orders, was cleaning a 
his employer & by the factory inspector, to keep | machine in motion : his right hand was drawn into 
the guard upon the saw when it was in use. The | the machine, & the top joint of the first & third 
object of the guard was to prevent the wood which | fingers torn off. The county ct. judge held that 
was being sawn, if it was jerked up, from being | the injury was attributable to the serious & wilful 
caught by the teeth at the back of the saw & | misconduct of the workman, but that it resulted 
hurled about the workshop, to the danger of those | in serious & permanent disablement, & he there- 
at work there. The workman had worked for | fore awarded compensation :—Held: the injury 


1 C.. 239; Casey vo. Humphries (1913), 6 B. W. 
Cc. C. 520. Reid. Williams ». Liandudno Coaching & 
Carriage Co., [1915] 2 K. B. 10L; Bourton v. Boauchamp 
& Beauchamp (1919), 121 L. T. 196. 
2750. Opening gate fencing shaft before cage 
stopped.|—GrorGE v. GLASGOW COAL Co., Jurp., 
No. 2742, ante. 


Sect. 5.—Right to compensation: Sub-sect. 5, B. (a), | several years at circular saws before the guard was 
2751. Workman touching machine in motion,.|— 
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k. Explosives used contrary to in- | was cautioned not to do 60. He was 
sructions.)— Rusn v. GIBSON (1917), | later in the day killed in tho Hft :— 
2751 i. Workmantouching machine in Sr oy ae Fees “AUB. wwiitui desonds me ama “ BIT = 
: : ' ae wilful misconduct.—GRANICK v. BRITISH 
motion, |—A woman cuployed ino | ,, ee ed ee car area CoLUMBIA SuuAR REFINERY Co. (1910), 
spinning mill was injured through Co. Lap ada ER MIREWOOD | 143, 0. R. 251; 15 B.C. R, : 
attempting to clean a teaser card- { ¢ 1 AUS. (1918), 20 W. A. L. R. 448. C. lt. 105.—CAN. 
machine, at which she was working, | 94-—~AUS. 0. Remaining in place of danger— 
Lh ae Was in motion. Lt was the m. Obedience to orders of “ mucker When blast Jired.}—RUDLAND ¥. SMITIS 
rule & practico of the factory, known | boss.”}—Cenvio — v, GRANBY CON- | (1917), 50 N.S. R. 434; 33D. LR 
to the woman that no cleaning of | soLipaTED MINING, SMELTING & | 536.—0 eee ’ Sete 
machinery was to be dono unless the | PoweRr Co. (1910), 15 B GR. 199.— | 72 ; 
CAN: ’ . e ty ade 


PART XIV. re yo 5.—- 
« ( ) 


fajanenes ee nlopped :—J/eld : tho 

urics to the woman wore attributah! . P . 

to hor | serious & wiltul ihe sooo herded Demat foncinie: A et eee ie 
Ct. BOASE SPINNING Co.,, a p= uy : : 

(1901), 3 F. (Ct. of Soe) rey ee speak X understand, though not to 


p. Fall through aperture — Anerture 
open contrary to noticc.}—O’HALLORAN 
©. CHAMBERS & Son, LYTp. (1914), 33 
N. Z. L. R. 643.—N.Z. 


; : . q. Crossing stream _ contrary to 
Sc, L. R. 483.—SCOT. enioibemenine dere re cured the og a eee < pia [1925] 
2751 ii, —-.}—MI'DraRMwr. Oartvy | L&,28d had no previous experience. | N- 4 ls. R. 351.—N.Z, 


Bofore conmenc yr. Injury caused by _ threshing 

labourer Was CauCONGA Lh ous toca ood “Ge ot 8 v. ) are 
presence of d : - O Oss. oe 

ILCOX, LTD., | ] 8. C. 14.~SCOT. | novertlicloss attempted to uve it, & t. Defective condition of hoist — 


BROTHERS, [1913} S. C. 1103.—SCOT, 


Part XLV.—WoRKMEN’S CoMPENSATION ACTS. 


resulted in permanent disablement, & there was 
evidence on which the county ct. judge could find 
that the disablement was serious.—IIorwoon v. 
OLIVE & PARTINGTON, Lrp. (1910), 102 I. T. 
790; 3B. W. ©. C. 357, CO. A. 

tas ——.]—FouLKEs v. ROBERTS, No. 2536, 
ante. 

27538. ——-.|—Appct., when working a machine, 
touched it whilst in motion, contrary to orders, & 
injured her hand, with the result that the first 
joint of the index finger of her left hand was 
amputated. The insurance co., acting on behalf 
of resps., in reply to a claim made by appct.’s 
solrs. for damages, stated in a Iettcr dated May 26, 
1928, ‘‘ We are, however, prepared to admit 
liability under the Workmen’s Compensation 
Acts, & have already instructed our assured to 
pay thercunder at the rate of £1 13. lld. per week. 
Unicss, therefore, you are prepared to advise 
your client to accept such weekly payment we 
must leave you to take what steps you decm 
advisable in her interests.’’ On July 21, 1923, 
appct. issued a writ claiming damages for personal 
injuries in an action by her under Employers’ 
Liability Act, 1880 (c. 42). The county ct. judge 
dismissed the action on the ground that pltf. had 
been expressly forbidden to touch the machine 
whilst in motion. Application was then made for 
an award under the Workmen’s Compensation 
Act, 1906 (c. 58), which was refused on the ground 
that appct. had been guilty of wilful misconduct. 
Appet. appealed & relied on the letter admitting 
liability under the Workmen’s Compensation 
Act :— Held; (1) the letter could not be used under 
the Workmen’s Compensation Act proceedings as 
aw complete admission of liability, as its purpose 
wos completed at the date of the writ, & the 
employers were not estopped from resisting the 
claim for compensation ; (2) the case, must how- 
ever, go back for further hearing, as it was not 
shown that the county ct. judge had in mind 
whether the disablement was serious & permanent 
within Workmen’s Compensation Act, 1906 (c. 58), 
gs. 1 (2) (c).—MALONEY v. PINK (E. & T.), Lb. 
(1923), 180 L. T. 500; 16 B. W. C. C. 217, C. A. 


(ec) Disregard of Warning of Danger. 

2754. Collier warned of approaching tram 
journey.|—A collier whose lamp had gone out & 
who had been to the lamp station to obtain a light 
was obliged, in order to get back to where his work 
was, to puss along a way over which trams were 
hauled by a rope. On reaching the way he was 
told that a journey of trams was approaching. 
lie proceeded, & when making for a manhole was 
Injured in consequence of the rope slipping :— 
Held: there was no evidence of serious & wilful 





Pend 


Workman forbidden to ascend thereby. |— 
LOGUE v. FULLERTON (1901), 3 F. (Ct. 
of Sess.) 1006.—SCOT. 


a. Jumping from quay to vessel.]— 
MantTin v. FOLILERTON & Co., [1908] 
S. C. 1030.—SCOT. 


b. Jumping on train before train 
stops. ]—~M‘* WILLIAM v. GREAT NORTH OF 


Soo AND Ry. Co., (1914] S. GC. 453.— —ROWE 0. 


c. Paperhanger using wrong 
r.J—A workman who had been 
furnished by his employers with an 
8 ft. ladder suitable for the purposes 
of paperhanging in a certain room, 
introduced made use of a 6 ft. 
ladder, which was unsafe & which he 
was warned not to use. He was 
injured by slipping from this ladder :— 
Held: the action of the workman did 
pedir ae serious & wien mis- 
—— VERMEULEN »?. ERYNE, 

[1913] App. D. 542.8. AF. ' 


-ov—e,] -— PItf. 


Compensation 
accident 
serious & wilful 





— ee 


d. Entering unsafe electric cham- 
ber.J—VAN Brepa v. VicTORIA FALLS 
& TRANSVAAL POWER Co., LTv., [1916] 
App. D. 325.—S. AF. 


PART XIV. sa ca SUB-SECT. 5.— 
es 6G a 


e. Repeated warnings by employer.) 
REYNOLDS 
° W. A. L. R. 75.—AUS. 


f. e 
injured while working for 
machine-shop, under a foreman, applied 
for compensation under Workmen's 
Act :—Held: the 
was the result of 


disobedicnee of an order in the face 
of repeated warnings; & the applica- 
tion fafled.—CLAYTON v 
(1914), 27 W. L. RR. 893; 
384.—CAN. 
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misconduct.—-~REES v. POWELL DUFFRYN STEAM 
Coan Co., Lrp. (1900), 64 J. P. 164; 4 W. 0. ©. 


17, n., CO. A. 
Ane -—Consd. John v. Albion Coal Co. (1901), 65 


2755. .|—A miner proceeding along the 
main haulage road of the mine when he was 
warned by a fellow workman to get into a manhole, 
as a journey of trams was approaching. He dis- 
regarded the warning & went on, with the result 
that he was overtaken by the trams & killed. 
The county ct. judge found that the accident was 
attributable to the serious & wilful misconduct of 
deceased man:—Held: there was evidence to 
support that finding.—Jonn v. ALBION CoaAL Co., 
Lrp. (1901), 65 J. P. 788; 18 T. I. R. 27; 
W. O. ©. 15, CL A. 





C. Serious and Permanent Disablement. 
See Sub-sect. 6, port. 


Sun-sEctT. 6.—SrrR1ous AND PERMANENT 
DISABLEMENT. 

Sce Workinen’s Compensation Act, 1925 (c. 84)» 
s. 1 (L) (0). (2). 

2756. What amounts to—Loss of finger joint.]— 
Iforwoon v. OLIVE & PARTINGTON, Lrp., No. 2751, 
ante. 

2757. - -J—A county ct. judge found the 
amputation of the top joint of the middle finger 
of the right hand of a machinist in the joinery 
trade to be serious & permanent disablement 
within Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2):—Held: there was evidence to support 
the finding.—-BREWRER v. Smitir (1913), 6 B. W. 
C. C. 651, C. A. 

2758. ——.|—Jou.Kes v. Rosperts, No. 
2936, ante. 











Stor. 6.—DEATH OR INCAPACITY RESULTING 
FROM THE INJURY. 
SuB-SECT. 1.—IN GENERAT.. 

2759. Need not be the natural or probable con- 
sequence.|—(1) Workmen’s Compensation Act, 
1897 (c. 37), Sched. I., para. 1 (a), prescribes a 
scale of compensation payable to the dependants 
of a workman “where death results from the 
injury’ :—Held: the dependants are entitled 
to compensation on that scale if death results in 
fact from the injury, even though at the time of 
the injury it could not be reasonably expected 
as the probable consequence thereof. 











- oe 


g- Spragging wheels.) — 
Some boys employed in steel works 
wore allowed an interval of half an 
hour for rest betwoen two jobs. 
During this Interval they got into one 
of a number of waggons that were 
standing on a steeply inclined Hine 
of rails in the yard of the works. 
After tho boys had got into the waggon, 
the wagons began to move down the 
incline, & one of the boys jumpod off 
in order to sprag the 
While thus engaged he was 
caught by the sprag & being thrown 
under the wheels sustained injuries 
so that he died. The boys had no 
occasion to be near the waggons, & 
had repeatedly been warned not to 
go near them :—Held: the accident 
was attributable to the ‘serious & 
wilful misconduct ’’ of the boy.— 
POWELL v. LANARKSHIRE STEEL CoO. 
(1904), 6 F. (Ct. of Sess.) 1039.—SCOT. 


ee 


(1910), 12 


was accidentally 
deft. in a 


pIitf.’s 


misconduct, the 


. HANBURY 
17D. L. R. 
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S.ct. 6.—Death or incapacity resulting from the 
injury: Sub-secta. 1, 2,3 & 4.] 


(2) If the chain of causation is broken by a 
novus actus interveniens so that the old cause goes 
& a new onc is substituted for it, that is a new act 
which gives a fresh origin to the after-consequences 
(Co~tins, M.R.).—DUNHAM v. CLARE, [1902] 2 
K. B. 202; 71 1. J. K. iB. 683; 86 L. T. 751; 
66 J. P. 612; 50 W. R. 596; 18 TT. 1. 1. 645; 4 
W.C, C. 102, C. A. 


Annotations :—As to (1) Consd. Ystradowen Colliery Co. r. 
Griffiths, [1909} 2 K. BB. 533; Taylorsan v. Framwellgate 
Coal & Coke Co. (1913), 6 B. W. C. C. 66. Folld. Sud- 
dington », Inslip Iron Co. (1917), 87 L. J. K. B. 184. Refd. 
Bellamy c. Humphries (1913), 6 B. W. C. C. 538; Shaw 
(Glasgow) v. Macfarlane (1914), 8 B. W. C. GC. 382; Jones 
». Guest, Keen & Nettlefolds (1915), 9 B. W. ©. C. 113; 
Coltness Iron Co. e. Brownlee (1917), 10 B. W. C. C. 462. 
As to (2) Apld. Mutter, Howey v. Thomson (1913), 6 
B. W. GG. a. 444. Consd. Laverick v. Gray (1919), 121 
L. 1, 289; Carr v. Port Glasgow Burgh (1923), 16 3. W. 
a. 4.331. Apld. Williams r. Graigola Merthyr Co. (1924), 
1832 . T. 227. Consd. Hutchinson.» Kiveton Park 


Colliery Co., [1926] 1 KK. B. 279, Refd. Brown vr. Kent, 
jigisy 3K. B. 624.3 Law ev, Baird (1914). 7 B. W. CC. 
$16; Doolan v«. Hope (1918), 8 K. Wi. 671. 


de Hi 44 
Cenerally, Mentd. Whe Amerika, ond YP. 167. 
2760. Must in fact be the result.]—Where 
a workman receives personal injury from an 
accident arising out of & in the course of his 
employment & disease ensues which incapacitates 
him for work, the incapacity may be the result 
of the injury within Workmen’s Compensation 
Act, 1906 (c. 58), Sched. I., para. 1 ‘b), even 
though it is not the natural result. of th+ injury. 
The question to be determined on a claim for 
compensation is whether the incapacity is in fact 
the result of the injury.-- YSTRADOWEN COLLIERY 
Co., Lp. v. GRIFFITHS, [1900] 2 K. B. 533; 78 
L.J.N.B. 1044; 100 L. T. 869; 25 T. 7, 2. 622; 
2B. W.C, C. 357, C. A, 
w{nnotations :-—~Refd. Alloa Coal Co. ». Drylie (1913), 6 
BW. C. CO. 3983) Brown vr. Kent, 11913) 3 K. B. 624; 
Saddington v. Inslip fron Co, (4987), 87 Le Jd. K. Be 1843 
Cart «. Port Glasgow, Burgh (1923), 16 BL W. OC. CL. 83813 
ty Nase ve. Kiveton Park Colliery Co., [1926) 1 K B 





2761. No liability for incapacity not result of 
injury.]—A workman was being paid compensation 
under an agreement in respect of an injury, 
caused by ricking his neck when lifting an iron 
girder on Oct. 7. He subsequently underwent an 
operation for middle-car disease. The employers 
applicd to review & terminate payments, on the 
ground that the man was no longer incapacitated 
by injury duc to the accident on Oct. 7. The man 
had himself attributed his condition, when he 
went to the hospital, to some accident which 
oecurred on Oct. 4, & in evidence he simply 
referred to an accident in Oct. ‘The medical 
evidence: at the arbitration turned on the man’s 
then incapacity, but all the doctors agreed that it 
could not be attributed to the accident on Oct. 7. 
The medical assessor examincd the man, & 
reported that he was still incapacitated as a result 
of the accident on Oct. 7. Upon this the county 
ct. Judge dismissed the employers’ application :— 
Held: the evidence showed that any incapacity 
the man was suffering from was not due to the 
accident: of Oct. 7, for which alone the employers 
had agreed to be liable, but to some other cause, 
& consequently, the employers’ application to 
review should be granted & payments terminated. 


iy wads v. CARTER (1915), 8 BL W. CG. OG. 106, 








2761al. G 
900.—SCOT 
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SuB-sKcT. 2.—CAUSE OF DEATH OR INCAPACITY 
A QUESTION OF FACT. 


2761a. General Hoos Be gas fitter inhaled some 
coal gas, & three days later suffered from paralysis 
due to cerebral hemorrhage, from which he died 
shortly after. Scven months previously he had 
had a transient attack of paralysis from the same 
cause. After his death his widow contended that 
the death was due to the gas poisoning, but the 
county ct. judge decided against. her :—Held: 
it was a question of fact for the county ct. judge.— 
Dean v. LONDON & NorTH WESTERN Ry. Co. 
(1910), 3 B. W. C. C, 351, C. A. 


Annotation :—Refd. Russell v. Docherty (1917), 11 B. W. 
Cc. C. 311. 


2762. ——-.|—A workman knocked his elbow 
at work, & afterwards suffered from eczema in 
the forearm. On medical evidence the judge 
found that the eczema was n5t caused by the knock, 
& awarded for the employers :—Held: there was 
evidence to support the finding.—SWINBANK uv. 
BELL BROTHERS, LrD, (1911), 5 B. W. C. GC. 48, 
C. A. 

2763. .|—A. workman met with an accident 
to his arm, he was taken to a hospital, his arm put 
in splints, & he was scent home. JIe complained 
to his wife of pain in the right side the next day, 
& on the day following he again went to the 
hospital, where he was retained as suffering from 
an acute attack of pneumonia from which he died 
two days later. The county ct. judge, sitting 
with an assessor, found that. death did not result 
from the injury :—IHeld: this was a question of 
fact, & consequently not open to appeal.— 
CAMERON v. Port OF LONDON AUTHORITY (1912), 
5 B. W. C. C. 416, C. A. 

2764. -.|}—A workman dicd four years after 
an accident. Two doctors attributed the death 
to the accident ; two to other causes. The county 
ct. judge, taking into consideration the length 
of time between the accident & death, found that 
death did not result from the injury :—/J/eld: 
there was no misdirection.—TAYLORSEN v. FRAM- 
WELLOATE CoAL & CoKE Co. (19138), 6 B. W. C. C. 
56, C. A. 

-tunotation :---Refd. Comery v. New Hucknall Colliery Co. 

(1919), 88 L. J. KB, 462. 

2765. -e]—A workman applied for arbitra- 
tion five years after he had burnt his arm in an 
accident. He had been working at light work 
but had refused to go back to his old work on the 
ground that he was still incapacitated as a result. 
of the accident. The county ct. judge, following 
the answers given to some questions referred to the 
medical assessor sitting with him, found that, 
although the man was incapacitated, the incapacity 
was not the result of the accident :—Held: there 
was evidence to support the finding.—Hvuaains 
v. GUEST, KEEN & NETTLEFOLDS, LTp, (1913), 
6B. W. C. C. 80, C. A. 

2766. -|—(1) When a claimant proves an 
injury by accident, & then a continuous physical 
condition set up by the injury, & then a furthe> 
injury which may be the result cither of the 
physical condition or of novus actus interveniens, 
the onus of proof shifts to the employer to show that 
the further injury is not the result of the accident, 
but of novus actus interv 














eniens, 

(2) A miner had his back severely crushed by a 
fall of coal. He received compensation for six 
months, when he returned to the light work of 
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painting wagons. He did this work regularly 
for eighteen months. He was then taken ill with 
tuberculosis of the lungs, & died of this disease 
just over two years after the accident. His 
dependants claimed compensation for his death :— 
Held: the death did not result from the accident 
within Workmen’s Compensation Act, 1906 (c. 58), 
Sched. 1 (1) (a).—ComErRY v. NEw IlUCKNALL 
COLMIERY Co., Trp. (1919), 88 I. J. K. B. 162 ; 
120 L. T. 456; 12 B. W.C.C. 1,0. A. 

2767. J—A fitter, aged thirly, was struck 
on the right cheek while at work by a broken 
axle shaft. After having the wound dressed, he 
returned to work the same day, & remained at 
work for four months, when he had a stroke & 
died a few hours later. Death was found by post 
mortem examination to have been due to 
hemorrhage into the brain. The county ct. 
judge said as a Jayman he could not. account for 
the man’s death apart from the accident, but he 
accepted the medical evidence for the employers 
that this accident could in no way be connected 
with the cause of death. 1t was alleged that this 
medical evidence constituted ‘‘ surprise’ & that 
appcet. had no opportunity of rebutting it :— 
Held: there was no ground for saying that applt. 
had been taken by surprise. If applt. desired to 
supplement the evidence, the proper course would 
have been to have applied to the county ct. judge 
for an adjournment. 

I am not at all satisfied that, looking at the 
limited jurisdiction given to a Ct. of Appeal in 
workmen’s compensation cases, it would have 
been possible to order a new trial upon the ground 
of surprise (LORD DUNEDIN).—GOLDEN v. SWIFT 
OF CoveNtTRY, Lrp. (1924), 93 lL. J. K. B. 488; 
1381 L. T. 68; 40 T. L. R. 3153 68 Sol. Jo. 438; 
17 B. W. C. C. 1, HL. 

2768, ——-.]—A workman met with an accident 
in Jan., & became incapacitated in July. In 
Aug. the employers agreed to pay full compensa- 
tion as from the commencernent of the incapacity. 
On Oct. 14, they sent the workman a copy of a 
certificate of a medical practitioner that the 
incapacity was no longer due to the accident, 
together with a notice of their intention to end the 
weekly payment. ‘lhe workman did not send any 
report disagreeing with the certificate, & the 
employers ended the payments. The workman 
applied for arbn., & the county ct. judge found that 
the incapacity from which the workman was then 
suffering was not due to the accident, but to a 
tuberculous condition of the workman :—Held: 
the employers were not estopped by their recogni- 
tion of liability & agreement to pay compensation, 
from ending the weekly payments in accordance 
with Workmen’s Compensation Act, 1923 (c. 72), 
s. 14, & the cause of the incapacity was a question 
of fact as to which there was evidence to suppurt 
the finding, & no misdirection. DAvikrs v. MID- 
LAND RAILWAY CARRIAGE & WAUdGON Co., Lp. 
(1926), 19 B. W. C, C. 69, C. A. 

2769. Fraudulent claim.]—It is the duty of a 
county ct. judge, when sitting as an arbitrator 
under Workmen’s Compensation Act, 1906 (c. 58), 
to state the grounds of his decision. 

A workman injured his eye many years ago & 
lost the vision entirely. Ten years later he again 
hurt the same eye with a jet of steam. He received 
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compensation for a few weeks, & did some work. 
The eye was removed ten nonths after the alleged 
injury by the steam, & he claimed compensation 
for incapacity resulting from such injury. The 
county ct. judge refused to award compensation, 
&, at the request of the Ct. of Appeal, stated his 
reasons to be that he entirely disbelieved the man’s 
statements; that the injury by steam had in no 
way affected the man’s vision, which had been 
destroyed many years before; & that the case 
was o fraudulent attempt to get money out of the 
employers :—Held: there was evidence to support 
the finding.—MARSHALL v. PRICE, WILLS & 
REEVES (1914), 30 T. L. R. 248; 7 B. W. C. C. 
385, C. A. 


SuB-srEcT. 3.—PROOF. 

See, generally, KvVInENCR, Vol. XXIT., pp. 10 
el seq. 

Admissibility of evidence—Bodily feelings.|— 
See EVIDENCK, Vol. XXIL, pp. 70-71, Nos. 415- 
A417. 

—— Admissions.|—See Evipencr, Vol. X-XTT., 
pp. 80, 81, 82, Nos, 489, 515. 

-——_— Statement in presence of master.]—Scee 
HvipENcr, Vol. XXII., p. 80, No. 478. 

Statement by deceased person.] — Sce 
HvIpENCH, Vol. XXII., p. 114, No. 871, 





SuB-SEcT., 4.—ONUS OF PROOF, 

2770. Death or incapacity due to accident —Lies 
on workman.] — CHARLES », WALKER, Lrp., No. 
2805, post. 

2771. —— ——.]—ComeEry v. NEW HucKNAL, 
COLLIERY Co., Lrp., No. 2766, ante. 

2772. .|—Applt., a domestic servant, 
cut her finger while slicing bacon in the course of 
her employment. She was incapacitated & was 
paid compensation by her employer until her hand 
was healed. Applt. then took proceedings for 
compensation & the county ct. jadge found that 
her hand had healed & that she was fit to resume 
her work. He also found, on the evidence, that 
if she was incapacitated at all, her incapacity was 
due to mental defects which were not shown to 
have been the result of the injury to her finger. 
We accordingly made an award in favour of the 
employer :—Held: the onus lay on applt. to show 
that her incapacity was caused by the accident & 
she had failed to satisfy that onus; there was 
evidence to support the finding & no misdirection. 
—-JOY v. MORTON (1922), 15 B. W. CO. C. 38, C. A. 

2773. Existence of novus actus interveniens— 
Lies on employer.|—Where a workinan has been 
injured by accident arising out) of & in the course 
of his employment, & claims compensation under 
Workmen’s Compensation Act, 1906 (c. 58), the 
onus of proving that the existing incapacity is no 
longer due to the accident, but is attributable to a 
novus actus interveniens, such as improper medical 
treatment owing to an incorrect diagnosis, is on 
the employer. 

A deal carrier met with an accident arising out 
of & in the course of his employment, causing 
injury to one of his knees. He was treated at a 











| PART, XIV. SECT. 6, SUB-SECT. 4. S. C. 187; 46 Se. L. R. 128; 15 | veniens—Lies on employer.)-—— Rem- 
2770 i. Death or incapacity due to | 8. L. T. 685; 1B. W.C. C, 17.--SCOT. | NANT v. DEMPRKY, [1920] N. Z L. KR. 

accident—Lies on workman. }—BODKAN 2770 iii. —— ——-.J]—MAtong 1, | 8122.—N.Z. 

v. CHAGNON (Que.) (1917), 37 D. L. R. | CAYZER, IRVINE & Co., [1908] 8. C. 

392.—CAN. 479; 45 So. L. R. 3613 15 8 1. tT. | 27730, —— -—~1—Rorzanp 0. 
2770 fi. ————.}—QnanTv. Gras- | 837; 1B. W. C. C. 27.—SOOT. Watson, Gow & Co., Ltp., [1912] 





Gow & SOUTH WESTERN RY. Co., [1907] 


27738 i. HMaristence of novus actus inter- 


S. C. 15.—SCOT. 
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Sec. 6.—Death or incapacity resulting from the 
injury: Sub-sect. 5, B. (a) & (b); sub-sect. 6.) 
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Medical evidence was given attributing his in- 
capacity to ‘‘ stiffness, hernia, prostate, & old 
age.’” The county ct. judge said he need not 
consider whether the accident could have caused 
partial incapacity since he found that the work- 
man was totally incapacitated by a discase in 
no way connected with the accident, & made an 
award in favour of the employers :—Held: this 
was misdirection ; a workman is not disentitled 
10 compensation, during disability from the 
injury by accident, merely because he becomes 
totally incapacitated by a disease unconnected 
with the accident. Case sent back to assess 
compensation for incapacity, if any, resulting from 
the injury by accident.—STOWELL v. ELLERMAN 
Janne, Trp. (1923), 128 L. T. 823; 16 B. W. C. C. 
4, C. A. 

2788. ——- --.-.| - WILLIAMS ?. 
MERTHYR Co., Lrp., No. 2804, post. 

—-—,.1— See, also, Sub-sect. 7, H., post. 


2789. Incapacity due to accident ended-—TIliness 
supervening.|—-A workman fell & injured his back. 
ife received compensation under an award until 
he was able to do light work, when the com- 
pensation was reduced. After some time the 
employers applied to terminate. ‘There was 
medical evidence that the man had _ entirely 
recovered from the effects of the injury, but that 
tubercular disease of the lungs & bk dder from 
which the man suffered prevented hin; working, 
though it could in no way be connected with the 
accident. The county ct. judge, sitting with a 
medical assessor, terminated the liability :—Held : 
there was sufficient evidence upon which to ter- 
minate.—Werstcotr & LAWRENCE Linrs, Lp. v. 
Prick (1912), 5 B. W. C. ©. 430, CG. A. 

2790. ———-.]-— Upon an application by 
employcrs for the termination of a weekly payment 
made by them on the footing of total incapacity 
to a workman who had lost: an eye by accident 
arising out of & in the course of his employment, 
the arbiter found that the incapacity had ecased 
& that the workman was fit to resume his former 
work ; that since the accident incipient cataract 
had appeared in his other eye ; & that the cataract 
was not due to the accident :—Held: on these 
findings the arbiter was right in ending the com- 
pensation.—HARGREAVE v. HAUGHHEAD COoAL 
Co., Lirp., [1912] A. ©. 319; 811. J.P. C. 167; 
a T. 468 5 56 Sol. Jo. 879; 5 B.W.G.G, 445, 

° de 
Annotations ;—Consd. Law +. 914, 7 BW. ae. 

846; Jackson «7. Hunslet jenphne ae Tieiers x 1 8. 

Folld. Hart v. Cory, (1916) 1 K. B.172. Apld. Levering- 

ton *, Dodman, [1916) 1 K. B. 964. Gonsd. Foster 

v. Wharneliffe Woodmoor Collicry Co., [1922] 2 K. B. 701. 

Apld. Lomax v. Sutton Heath & Lea Green Collierles 

(1926), 135 L. T. 564. Refd. Demproy x. Cauldwell (1913), 

_B. W. C. C. 823; Greon v. Cammell, Laird, [1913] 3 

K. B. 665; Watson », Beardmore (1914),7 B. W.G. CG. 


Wardell «. Cargo I (1916), 10 


‘leet Iron Co. 
B. W. C. oC. 124: der to ci Manganese Bronze & brass 
'e o 2, 


GRAICOLA 





Co. (1919), 12 B.’W. ¢ 


2791. - —- --—.,]--The workman, a fitter, met 
with an accident. Some hot sparks flew into his 
eye. A doctor who saw him a month after 
the accident said that his eye was then practically 
well, Tater, his eye became worse, & he was 
seen from time to time by the doctor, who treated 
him. The doctor stated in evidence that the 
condition of his eye on those later occasions 
pointed to some constitutional disease. Another 
doctor who examined appct.’s eye five months 
after the accident, said that the condition of the 
eye at that time was consistent with the accident. 
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The medical assessor who advised the county ct. 
judge was of opinion that the injury from which 
appct. was suficring was not the result of the 
accident. The county ct. judge found as facts 
that appct. met with a slight accident to his eye 
arising out of & in the course of his employment ; 
that he had recovered from the effects of that 
accident, & that the incapacity from which he 
was suffcring was not caused by the accident. 
Ile made an award in favour of the employers :— 
Held: there was evidence to support the findings, 
& no misdirection.—TUCKER v. MANGANESE 
Bronze & Brass Co. (1921), 14 B. W. C. C. 38, 
C. A. 


2792. ——- Inflammation in second eye following 
injury to first..—A workman met with an accident 
in his employers’ colliery whereby he lost the use of 
one of his eyes. Compensation was accordingly 
paid to the workman by the employers. Several 
months afterwards the workman was employed 
again by the same employers, not in the mine 
but on its surface. About a year later the work- 
man applied for an award of compensation. Upon 
that application the county ct. judge made a 
suspensory award of ld. per weck, the employers 
not objecting to an award of that nature. The 
workman went back to work again as a collier 
until the sight of his uninjured eye became affected 
& he had to take work on the surface of the mine 
once more. Ultimately he applied for a review of 
the weekly payment of 1d. The county ct. judge, 
sitting with a medical referee, found that, although 
the workman was suffering from inflammation 
of the optic nerve of the uninjured cye, yet there 
was no conncction between that & the accident | 
that had originally occurred ; that the workman 
was not therefore suffering from incapacity for 
work as a result of that accident; & that there 
could be no review of the weekly payment of 1d. 
The workman appealed :---Held: the county ct. 
judge was right in declining to review the weekly 
payment; but if a further injury should arise 
either by the breaking out of inflammation in the 
injured eye or by injury to the other eye through 
sympathy, then under the existing suspensory 
award it would be open to the workman to apply 
again for a review.—HART v. Cory BROTHERS, 
L7rp., [1916) 1 K. B. 172; 85 1. J. K. B. 11635 
114 I. T. 25; 60 Sol. Jo. 809; 9 B. W. CO. C. 32, 
C. A. 


_tnnotations :-—Refd. Leverington ». Dodman, [1916] 1 
coe B Oa Mentd. Jackson v. Hunslet Mngine Co., [1916] 
2793. - --— ---—-.] —A collier carning 328. per 


week lost his right eye in 1915 & received com- 
pensation, but in 1916 was again employed by his 
former employers as a dataller at 42s. per weck, 
so that no compensation was payable. He con- 
tinued as a dataller until Oct. 1925, when he had 
to cease work owing to the loss of the sight of his 
other eye from discase in no way connected with 
the accident. At that time the average earnings 
of a collier were 55s. per week & those of a datalier 
43s. 9d. per week. The county ct. judge held he 
was entitled to half the difference between the 
average weekly earnings of a dataller & those 
of a collier, namely 5s. 74d. a week:—Held: 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. I. (3), no compensation was payable prior 
to Oct. 1925, & the employers could not be made 
liable thereafter by the happening of an event 
in no way connccted with the employment.— 
LOoMAX v. SuTTON Hyatu & LEA GREEN OOL- 
ened aaa (1926), 135 L. T. 56.1; 19B. W. 0. C. 
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(b) Particular Cases. 

2794. Debilitated condition due to accident— 
Rendering bronchitis fatal.|—A workman met with 
an accident. After recovering from the direct 
effects of the accident, he did not regain his normal 
health, but continued in a weak & debilitated state. 
He eventually dicd thirteen months after the 
accident from bronchitis following influenza. The 
county ct. judge found that the bronchitis proved 
fatal because of the condition to which the accident 
had reduced deceased, & that death resulted from 
the injury :—Held : there was evidence to support 
the finding.«-THOBURN v. BEDLINGTON CoAtL Co., 
Lrp. (1911), 5 B. W. C. O. 128, 0. A. 


Annotation :—Reld. Comery v. New Hucknall Colliery Co. 
(1919), 88 L. J. K. B. 462. 


2795. Incapacity impossible from illness alone.]— 
A workman met with an accident in the course of 
& arising out of his employment which made it 
necessary to remove a cartilage from his knee. 
After the operation, which appeared successful, 
he caught scarlet. fever while in a provincial 
hospital & was removed to an isolation hospital. 
While he was there, the wound became unhealthy 
& suppurated. Another operation was then found 
necessary which caused the knee to become 
permanently stiff & immovable. There was 
evidence that the scarlet fever alone could not 
have caused the incapacity, if there had been 
no accident, but that it had aggravated the 
effects of the accident :—Held: the incapacity 
was caused by the accident, & the workman was 
entitled to compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58).—Brown ». Kurnt 
(GEORGE), Lrp., [1913] 3 K. B. 624; 821. 0.K. B. 
1039; 109 T.. T. 2938; 29 T. L. R. 702; 6 B. W. 
O. C. 745, C. A. 

Annotations :—Consd. Saddington +. Lnslip lron Co. (1917), 
87 1. J. K. 2B. 184. Folld. Laverick vr. Gray (1919), 121 
L. T. 289.  Distd. MWutchinvon r. Kiveton Park Colliery 
Co., [1926] 1 K. B. 279. Refd. Gomery vr. New Hucknall 


Colliery Co. (1918), 88 L. J. K. B. 462. Mentd. Marshall 
v. Clayton & Shuttleworth, [1919] 1 K. B. 509. 


2796. Lapse of time—Death from tuberculosis— 
Two years after accident.]|—ComeEry v New Huck- 
NALL COLLIERY Co., Lrp., No. 2766, ante. 

Nervous diseases.]— See Sect. 5, sub-seet. 1, 
C. (b), ante. 


SuB-SECT. 6.—TWo ACCIDENTS. 

2797. Claim in respect of first accident -.. Whether 
second accident result of first..—In 1902 a work- 
man employed by applts. was injured by an acci- 
dent which resulted in the loss of the index finger 
of his right hand. Ie was totally incapacitated 
for work for six months, during which period he 
received compensation. He was then given 
lighter work by applits. at his original wages. In 
1920, while still in the same employment, he met 
with a further injury to his hand, which according 
to medical evidence was not the result of the 
original accident. Being again totally incapaci- 
tated for work, he claimed compensation under 
Workmen’s Compensation Act, 1897 (c. 37), in 
respect of the accident of 1902. The county ct. 
judge held that the accident of 1902 was a con- 
tributing cause of the incapacity & awarded com- 
pensation :—Held: on appeal, the county ct. 
judge had taken a wrong view of the law, & 
the workman was not entitled to compensation 
In respect of the original accident.—NODEN v. 
GaLLoways, Lrp., [1912] 1 K. B. 46; 81 1. J. 


tea Sd ee ee Sg ee eet 
—IJVhether second accident result of 
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2797 i. Claim in reapect of first accident 


.--Boyp v. NAPIER 
BoarD, (1919) N. Z. L. R. 353.-~-N.Z. 
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K. B. 28; 105 L. T. 667; 28 T. L. R. 53 55 Sol. 
Jo. 8388; 5B. W. C0. C. 7, C. A. 


Annotations :-—Apld. Roberts t. Broughton & Plas Power 
Collfory Co. (1921), 14 B. W. C. C. 186. Folid. Hutchinson 
v. Kivoton Park Colliery Co., [1926] 1 K. B. 279. 


2798. .}—A. charwoman claimcd com- 
pensation for an injured knee alleged to have 
been caused by a fall on her employers’ office 
staircase. She informed the caretaker the same 
day that she had slipped & twisted her leg. She, 
however, was able to do some further work, 
sweeping, before she left the office. The next day 
she went to work but limped, & on returning home 
she fell on her own staircase & fractured her knee 
cap. No notice whatever was given to the 
employers until three weeks later, when it was 
alleged that the fracture at home was the result 
of the fall at. the office. The county ct. judge 
found that this was in factso. Healso found that 
the employers were not prejudiced by the delay in 
notice :—Held: there was evidence to support 
the first finding, but none to support the second.— 
Ifonason v. Robins, DAY, Waters & Hay (1914), 
7B. W. C. C. 232, C. A. 

Annotation :—Refd. Hutchinson ». Kiveton Park Colliery 

Go., [1926] 1 K. B. 279. 

2799. —- — -——-.|—The workman, a miner, met 
with an accident on July 4, 1924, by which his 
right knee was injured & he was incapacitated 
from work. Ile received full compensation until 
Aug. 19, 1921, when he returned to work. He 
continued in employment until Apr. 6, 1925, on 
which date he slipped at his home & injured the 
same Knec. Jle was unable to work for nine 
wecks, & claimed compensation, The county ct. 
judge found that although the workman had a 
knee liable to slip, the second accident was not 
directly caused by the first, & the man’s disability 
resulted from this second accident. fe accord- 
ingly made an award in favour of the employers, 
holding that the accident causing the incapacity 
did not arise out, of & in the course of the man’s 
employment :--/eld: it was a question of fact 
as to which there was evidence to support the 
finding, & there was no misdirection.—1]/UTCHIN- 
SON v. KIVETON PARK COLLIERY Co., Trp., [1926] 
1K. B. 279; 951. J. K. B. 58h. 1st TL. P4238; 
1S B. W. GC, C. 508, G. A. 

2800. -—— Termination of injury caused by first 
accident--Workman as well as before second 
accident.| --A workman was permanently injured. 
llis employers paid him compensation for some 
time, & then gave him light) work. He had 
another accident, & had to give up the light work. 
The employers paid further compensation for some 
months, & then stopped. The county ct. Judge 
found that the man was as well as he had been 
when he was working at the light work previously, 
& terminated the payments:—Held: there was 
misdirection, & the case must be remitted to 
decide what incapacity remained from the original 
injury.—WILKINSON v. FRODINGHAM IRON & 
STEEL Co., rp. (1913), 6 B. W. C. C. 200, C. A. 

2801. Claim in respect of second accident—In- 
capacity must be caused by second accident.|— 
A carman ten years ago received a blow on the 
temple which injured his eye so much that he could 
only perceive hand movements in front of it, 
rendering it useless for many purposes. On 
June 22, 1909, this same eye was struck by his 
horse’s tail & inflammation ensued. The cye was 
removed in hospital. The county ct. Judge 
awarded compensation, holding that his incapacity 











2797 ti. ———- ——.]—GILMOUR YY. 
GARRALLAN Coal Co., Lrp., [1926] 


HARBOUR 
8. C. 736.—SCOT. 
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for work was caused by the second injury. On 
appeal it was contended for the employer that the 
medical evidence showed that the eye was removed 
owing to the first injury, & that therefore the 
incapacity did not arise from the second accident : 
—Held: the county ct. judge’s decision was cor- 
wo ? BARNETT (1910), 3 B. W. ©. C. 
9 . A. 


SuB-sectT. 7.—NEW CAUSE SUPERVENING. 


A, In General. 

2802. Old cause must cease—Substituted cause 
giving fresh origin to after consequences.]—I)UN- 
HAM ¥v. CLARE, No. 2759, ante. 

2803. Old cause continuing—New cause equally 
resulting in incapacity.]-—— A workman who has 
brought himself within Workmen’s Compensation 
Act, 1906 (c. 58), by proving that he has sustained 
personal injury by accident arising out of & in 
the course of his employment, & that. incapacity 
has resulted from the injury, is not disentitled 
to compensution under the Act by reason of 
some supervening infirmity, not due to the acci- 
dent, which has equally resulted in his incapacity. 
—Harwoon v. WYKEN Connery Co., [1913] 
2K. B. 158; 8217.35. K. B. 414; 1081] T. 288; 
29 ‘T. 1. 1. 290; 57 Sol. Jo. 300; 6B. W. C. C. 
225, C. A. 

«innotations :-—Apld. McNally r. Furness, Withy, [1913] 
3’ K. B. 605. - Lomax v. Sutton Heath & Lea 
(ireen Collieries (1926), 135 L. T. 564. Refd. Lewis +. 
Wrexham & Acton Collleries (1916), 9 B. W. C. CG. 518; 
Ling v. Ie Dion Bouton, {1920] 1 K. B. 88; Murray v. 
Portland Colliery Co. (1922), 15 B. W. C. C. 262; Stowell 
v. Kerman Lines (1923), 228 L. T. 823. 

2804. -—— -]—A miner was receiving treat- 
ment for sub-cutaneous cellulitis, miner’s beat 
knee, an industrial disease numbered 19 in the 
extended Sched. III. of Workmen’s Compensation 
Act, 1906 (c. 58). His wife applied a poultice of 
cow manure to the knee. Two days later, the 
knee being worse, the patient’s doctor, in ignorance 
of the application of the poultice of cow manure, 
lanced the knec. Tetanus set in & the patient 
died. In arbitration proceedings commenced by 
the widow the county ct. judge found that the 
death was due to tetanus germs, from the manure 
poultice, which had entered the knee through the 
opening made by the lance. He found also that 
there was no evidence that the condition of the 
knee, which made lancing advisable, was brought 
about by the manure poultice, the only effect of 
the poultice being to produce germs on the knee. 
He, therefore, held that the death was caused by 
the disease within Workmen’s Compensation Act, 
1906 (c. 58), 5s. 8, & that it must therefore be 
treated as having been caused by an accident 
arising out of & in the course of the man’s employ- 
ment, & he made an award in favour of appct. 
The employers appealed :—Held: applying the 
test applicable in cases where there is a novus 
actus interveniens, laid down by LoRD COLLINS 
in Dunham v. Clare, No. 2759, ante, the facts did 
not establish a new cause of death in the sense that 
the old cause was removed & a new cause sub- 
stituted ; the act of the wife did not put an end 
to the old cause, but supervened; the county 
ct. judge had properly directed himself, & the 
Pern eae REO Es ERO ES SE eee ee 
PART XIV. SECT. 6, SUB-SECT. 7.—A. 


2802 i. Old cause must cease—Subati- 
tuted cause giving fresh origin 





consequences.] — BURNETT ©. WAIROA 
CO-OPERATIVE MEaT Co., LTn., [1921] 
to after N. 4. L. R. 9381 ——N.Z 
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appeal must be dismissed.— WILLIAMS v. GRAIGOLA 

Merruyr Co., Lrp. (1924), 182 L. T. 227; 69 

Sol. Jo. 9; 17 B. W. C. C. 202, C. A. 

Annotation :—Consd. Hutchinson v. Kiveton Park Collicry 
Co., (1926) 1 K. B 279. 

——.]—See, also, Sub-sect. 5, B. (a), 





ante. 


B. Death from Surgical Operation. 


2805. Death under anzesthetic—Cause of death 
must be proved.|—A workman received an injury 
in the course of his employment which necessitated 
the amputation of one of his fingers. He was put 
under anesthetics & the finger was amputated. 
As he was recovering from the effects of the 
anesthetic the surgeons decided to remove a 
bad tooth of which the workman had com- 
plained ; further anssthetics were administercd, 
& an unsuccessful attempt was made to remove 
the tooth. The workman was then removed to 
a ward, & shortly afterwards he died. In a 
claim for compensation by his widow the county 
ct. judge held on the evidence that the workman 
died from failure of respiration caused by the 
administration of an anesthetic, that it was at 
least as probable that his death resulted solely 
from a spasm induced by an attempt to swallow 
oozing blood in his mouth as that it resulted from 
the anesthetic administered for the first opera- 
tion, & consequently that the widow had not 
discharged the onus which rested upon her of 
proving that the workman’s death resulted from 
his injury by the accident. Mle therefore refused 
to award compensation under Workmen’s Com- 
pensation Act, 1900 (c.58). The widow appealed : 
—Held: the county ct. judge had arrived at a 
right conclusion.—CHARLES v. WALKER, LTD. 
(1909), 25 T. L. R. 609; 2B. W.C.C. 5, C. A. 

2806. Test whether operation a reasonable 
step—To obviate consequences of accident.) — 
Where a workman is injured by an accident 
arising out of & in the course of his employment 
within Workmen’s Compensation Act, 1906 
(c. 58), & death ensues from an operation conse- 
quent thereon, the test of the question whether 
death was caused by the accident so as to entitle his 
dependants to compensation is whether in the 
circumstances the operation was a reasonable 
step to be taken to obviate the consequences of 
the accident. 

A. workman met with an accident arising out 
of & in the course of his employment whereby 
his hand was badly lacerated. A competent 
surgcon proposed, instead of amputating the 
hand by means of a double operation, to graft 
skin on it which would completely preserve the 
hand. An anesthetic was properly administered 
at each stage of the operation, but on the second 
occasion death unexpectedly ensued. Upon an 
application by the widow under Workmen’s Com- 
pensation Act, 1906 (c. 58), the county ct. judge 
found that death was caused not by the accident, 
but by the administration of the anzsthetic, & 
held that the employers were not liable :—Held: 
the county ct. judge had misdirected himself in 
not applying his mind to the question whether 
deceased had acted reasonably. & the widow was 
entitled to compensation.—SHIRT v. CALICO 
PRINTERS’ Assocn., [1909] 2 K. B. 51; 78 Il. J. 
k. LB. 628; 100 L. T. 740; 25 7. L, R. 451; 63 
Sol. Jo. 4830; 2B. W. C. C. 342, C. A. 





m. Death from heart failure — 
After effects of operation. }-—THOMSON 


PART AlLV.—WORKMEN’S COMPENSATION ACTS. 


C. Refusal to Undergo Surgical Operation. 
(a) In General. 

2807. Right to compensation after refusal—Con- 
tinued incapacity due to refusal.|—A seaman on 
board ship, having injured his finger as the result 
of an accident arising out of & in the course of his 
employment, refused to undergo a slight operation 
proposed by the ship’s doctor. After his dis- 
charge he was compelled to have his finger ampu- 
tated. Upon an application by him for com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58), the county ct. judge found that 
appct. acted unreasonably in refusing to submit 
to the operation proposed by the ship’s doctor, 
but, having regard to the conflict of medical 
testimony, was unable to come to any conclusion 
upon the question whether the operation would 
have saved the finger :—Held: the employers had 
failed to discharge the onus which lay upon them 
of proving that the loss of the finger was duc not 
to the accident, but to the refusal to submit to 
the operation, & appct. was entitled to compensa- 
tion..—MARSHALL v. ORIENT STEAM NAVIGATION 
Co., Lrp., [1910] 1 K. B. 79; 79 1. J. K. B. 204; 
101 L. T. 584; 26 T. L. R. 70; 54 Sol. Jo. 64; 
3B. W. C.C. 15, C. A. 

_tnunotations :-—--Apld. Bower v. Meggitt & Jones (1916), 
iL. J. K. B. 463. Consd. Saddington v. Inslip Iron Co. 

(1917), 87 L. J. K. B. 184. Refd. Walsh v. Lock (New- 

land) (1914), 110 L. T. 452 ; Marshall v. Clayton & Shuttle- 

worth, [1919] 1 K. B. 5093; Carr vo. Port Glasgow Burgh 

(1923), 16 B. W. C. C. 331; Vitzwilliam’s Collicries v. 

Crossley (1925), 133 L. 'T. 495. 

2808. Depends on reasonableness of 
refusal.|—The question whether a workman who 
has met with an accident & refuses to submit to a 
surgical operation is entitled to compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
beyond the period when he might have been 
expected to recover from the effects of the accident 
if he had submitted to the operation depends 
on the question whether his refusal is in the 
circumstances reasonable ; & where the opcration 
is of a serious character, & the workman, in good 
faith, follows the advice of his own doctor, whose 
honesty & competency are not impeached, he 
cannot be said to be acting unreasonably, although 
on the balance of the medical testimony given at 
the hearing the county ct. judge may find that the 
operation was one which might reasonably & 
properly have been performed.—TUuTTON v1. 
MAJESTIC (OWNERS), [1909] 2 K. B. 54; 78 
L. J. K. B. 530; 100 L. T. 644; 25 T. L. R. 482 ; 
53 Sol. Jo. 447; 2B. W. C. C. 346, C. A. 
«innotations :—Expld. Marshal] v. Orient Steam Navigation 

Co., [1918] 1 K. B. 79. Consd. O’Neill v. Brown (1913), 

6B. W.C.C. 428. Refd. Higgs & Hill v. Unicume, (1913) 

LK. GB. 595; Walsh v. Locke (Nowland) (1914), 7 B. W. 

i rh , Bee Fitzwilliam’s Collicrics v. Crossicy (1925), 133 

2809. -]—The refusal by a work- 
man to undergo a surgical opcration must be 
reasonable, or he will not be entitled to continue 
to reccive compensation from his employers under 
Workmen’s Compensation Act, 1906 (c. 58).— 
PADDINGTON BorouGH CouNcIL v. STACK (1909), 
2B. W. C. U. 402, C. A. 

2810. Onus of proof—Continued incapacity due 
to refusal.|—MARSHALL v. ORIENT STEAM NAVIGA- 
TION Co., LTp., No. 2807, ante. 

2811. —_— ——-.]—In proceedings under Work- 
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men’s Compensation Act, 1906 (c. 58), the burden 
of proof is on the employer to show that the work- 
man’s incapacity is due to his unreasonable refusal 
to undergo a surgical operation which might 
materially improve his condition.—FirEe CoaL Co. 
v. CANT (1920), 90 L. J. P. C. 69; 124 L. T. 545; 
65 Sol. Jo. 204; 13 B. W. C. C. 449, H. L. 

2812. Reasonableness of refusal.|—EARL 
KITZWILLIAM’S COLLIERIES v. CROSSLEY, No. 2815, 
post, 





(b) Reasonableness of liefusal. 


2813. Question of fact.]—-A workman, after 
being for some long period in receipt of compensa- 
tion, refused to undergo an operation. On an 
application to review, the employers’ doctors were 
unanimous as to the advisability & as to the strong 
probability of the success of the suggested opera- 
tion. The workman called two doctors, whose 
opinions disagreed :—Held: the finding of the 
county ct. judge that this workman was not 
unreasonable, was a fact which could not be upset 
on appeal.—ItuaBON CoAL Co. v. THOMAS (1909), 
3B. W. C. C. 32, C. A. 

Annotation :-—Refd. Walsh v. Locko (Newland) (1914), 7 

B.W.C. C. 117. 

2814. -J]—A bricklayer’s labourer injured 
his hand. In June, 1914, he was awarded 7s. 
a week as partially incapacitated from a stiff 
finger & told that a slight operation would cure 
him. He made no attempt to have the operation. 
In Aug. he was called to the colours & received 
the pay, & his wife the separation allowance of a 
soldier.. In Jan. 1915, the employers applied for 
an order to terminate the payment of 7s. a weck 
on the ground that the man had recovered, or 
alternatively if not that he was unreasonable in 
not undergoing the operation. The county ct. 
judge found in favour of the employers on both 
grounds & terminated the payments :—Held: 
there was evidence to support the finding.— - 
he ea & SON v. WarpD (1915), 8 B. W. C. C. 514, 
CG. A. 

2815. —-—.]—The workman as the result of an 
accident on Apr. 11, 1922, had the little finger of 
his left hand amputated & received a weekly 
payment as compensation. In May, 1924, a 
reference was made to the medical referee, who 
reported that the workman was able to do certain 
work on the screens but not his old work as boiler- 
smith, that the incapacity was duc to the accident, 
that there remained a painful scar on the stump & 
‘* he will need a small surgical operation te remove 
this incapacity.’’ The employers asked for a 
review, & at the hearing in Nov. 1024, & again in 
Jan. 1925, medical advisers of the workman 
said an operation would do no good, & the work- 
man for that reason declined to undergo it. The 
employers alleged that the continued incapacity 
of the workman was due to his unreasonable 
refusal to undergo the operation. The county ct. 
judge found that the cmployers had failed tn 
prove that the refusal of the workman to undergo 
an operation was unreasonable, but after 
an award of a weekly Ba hima of 4s. 6d. suspended 
the payments until her order in view of the 
medical referee’s report which, by Workmen’s 
Compensation Act, 1906 (c. 58), sched. I. (15), was 
said to be final:—Held: the certificate of the 








v. MUTTER, Howry & Co., [1913] 8. C. | refusal 
619.—SCOT. Eee refusal 

(1908), 42 
334.—IR. 
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2807 i. Light tv compensation after 


—Continued incapacity due to 
I.LT.3; 2B. W.C. C. 
2807 ii. ra ———, }— Do : 

Barrp & Co., LTD., [1908] 8. C. 536 5 
45 Sc. L. BR. 394; 15 8. L. T. 799; 


1 B. W. C. C. 95.—SCOT. 


2807 iii. ————,J]— O'NEILL ¢. 
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medical referee was not final & conclusive in so far 
as it dealt with matters of cure. There was evi- 
dence to support the finding that the refusal to 
undergo the operation was not unreasonable & 
there was therefore no proper ground for sus- 
pending the weckly payments. 

There is no authority for suspending the pay- 
ment of compensation even when the workman 
does unreasonably refuse to have an operation. 
The true inference in such a case is that the 
incapacity is due, not to the accident, but to the 
refusal of the operation, & the proper course in 
such a case is not to suspend, but to terminate 
the compensation (ATKINS, J..J.).—HARL }]1TzZ- 
WILLIAM'S COLLIERIES v. CROSSLEY (1925), 133 
J. T. 495; 18 B. W. C. C. 109, C. A. 

2816. Operation attended by risk.] —Incapacity 
inay none the less result from an injury, should the 
workman refuse to undergo a surgical operation 
which, though attended with risk, would probably 
be successful.—ROTHWELL v. DAVIES (1903), 19 
T. lL. HR. 428; 47 Sol. Jo. 470: 5 W.C. GC. 141, 
CLA. 


afnnolations :--Consd. Tutton o. S.S. Majestic, [1909] 2 
K. B. 51. Distd. Warneken v. Moreland, (19090) 1 K. 2B. 


2817. Reasonable & safe operation.|—Where 
a workman refuses to undergo a reasonable & 
safe operation which will relieve or remove his 
incapacity, his continued inability to work at his 
trade is the result of his refusal of reme: ial treat- 
ment, & not the result of the original accident, & 
consequently he is not entitled to further com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58).—WARNCKEN v. MORELAND (R.) & 
Son, Jvrp., [1909] 1 K. B. 181; 78 L. J. K. B. 
332; 100 L. T. 123; 25 T. 1. 1k. 1203; 53 Sol. Jo. 
134; 2B. W. U. C. 350, C. A. 

.innotations :—Distd. ‘Tutton v. 8.8. Majestic, [I09) 2 
K. LB. 54. Apld. Marshall vr. Oricnt Steam Navigation 
Co., [1910] 1 K. B. 79; Walsh ». Lock (Newland) (1914), 
110 L. 'T. 452. Refd. Amys v. Barton (1911), 5 BR. W. GC. Cy 
117; Higgs & Hill v. Unicume (19138), 82 L. J. K. B. 369; 
Stride he a as Gas Light & Coke Co, (1916), 85 
2818. Workman following his doctor’s advice— 

In good faith—Balance of medical testimony other 

dat —TUTTON v. MAJESTIC (OWNERS), No. 2808, 

ante. 

2819. ——— Cure not guaranteed.|— A workman 
was injured & claimed compensation under Work- 
men’s Compensation Act, 1906 (c. 58), making no 
reference to the Employcrs’ Liability Act, 1880 
(cu. 42). Later he returned to work, and at thc 
instance of his employers he signed a receipt 
for £35 ‘in full settlement of all claims which I 
may have under the Employers’ Liability Act, 
1880 (c. 42)... & in full discharge of all claims 

. arising out of the said accident.’’ The 
actual money paid at the time was only £17 10a., 

& the balance which had been paid after was found 

by the arbitrator as a fact to have been wages. 

Ile then again broke down in health, filed a 

request for arbn. under Workmcn’s Compensation 

Act, 1906 (c. 58), & refused to undergo an opera- 

tion. The employers pleaded accord & satis- 

faction evidenced by the receipt, & further con- 
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tended, that if the receipt took effect under 
Workmen’s Compensation Act, 1906 (c. 58), 
the matter had been ‘‘ settled by agreement,’’ 
if under Employer’s Liability Act, 1880 (c. 42), 
the man had ‘‘ taken proceedings independently 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2) (b).”’ They also alleged that the man had 
been unreasonable in refusing to undergo the 
operation of trephining. This was recommended 
by his own doctor, who, however, could not 
guarantee the cure :—Held: the workman had 
not been unreasonable in refusing to undergo the 
operation.—_-HAWKES v. COLES (ItICHARD) & SONS 
(1910), 3 B. W. C. C. 1638, C. A. 

peo ete :—Moentd. Howell v. Bradford (1911), 104 L. T. 


2820. Doctors unanimous—As to success & 
safety of operation—‘‘ Guarantee of success.’’|— 
A miner crushed the middle finger of his right 
hand, & his employers paid him voluntary com- 
pensation for nine months. The finger healed but 
remaincd stiff, & the man was unable to handle his 
pick properly. After an unsuccessful operation 
to join a broken tendon, & a course of Massage 
without permanent result, he was advised to have 
the finger amputated at the knuckle joint. It was 
asserted by all the doctors consulted that this would 
soon enable him to do his old work again. 'l'he 
doctors wero unanimous that the operation was a 
simple onc, without risk & with little pain. In 
view of the incfficacy of the previous mcdical treat- 
ment, the man refused to follow the doctors’ 
advice, unless he had a “ guarantee of success ”’ 
of the operation, which was denied him. The 
employers then stopped the payment of com- 
pensation. The county ct. judge found that the 
wotkman’s refusal was rcasonable :—ZJ/eld: there 
was no cvidence to support the finding.—WaLsi 
v. Lock & Co. (NEWLAND), Lrp. (1913), 110 L. T. 
452; 7B. W.C. 0. 117, CG. A. 


D. Negleet to Follow Medical Advice. 

2821. Question of fact—Whether incapacity re- 
sult of accident or neglect.]— Whether present 
incapacity for work results from the injury or 
from. neglect of medical or surgical advice, is a 
question of fact.— SMITH v. CORD TATON COLLIERY 
Co., Ltp. (1900), 2 W. CU. C. 121, C. A. 

2822. Whether neglect unreasonable.|-- - 
A workman with an injured hand was advised by 
his own doctor that he could not recover the use 
of it, but the employers’ doctor advised that 
he ought to exercise it, & that he would soon 
recover if he did so. He did not exercise it, & 
the employers applied for a review of the weekly 
payments, on the ground that the incapacity was 
duc not to the injury but to the unrcasonable 
conduct of the man in not exercising the hand. 
The county ct. judge held that the man had not 
behaved unreasonably, & dismissed the applica- 
tion to review :—Held: the question was one of 
fact, & there was evidence to support the decision. 
a & Co. v. Akers (1011), 4 B. W. C. C, 204, 





2823, Effect of unreasonable neglect—Terminates 
incapacity from accident.|—WRiaclr v. SNEYD 
CoLLlERIES, Lrp., No. 3188, post. 





PART XIV. SECT. 6, SUB-SECT. 7.— 
C. (b). —SHREA v. 0’ 


2816 i. Operation attended by risk.}— | 54 1. L.-T. 117 


PRICE v. ASHBURTON Borovan, [1916] 
N. Z. L. R. 870.—N.Z. 


2816 ii. ———.}—-SwWKENEY ¢. Fun- 
PHERSTON OIL Co, (1903), 5 I’. (Ct. of 


n. Workman 


2817 1. Reasonable & safe oneraticn.) 
—_ & O’NEILL (1920), 


2817 il. ——~.}—ANDERSON v. BAIRD 
(1903), 5 F. (Ct. of Sess.) 373.—SCOT. 
following 
advice.}--GRACIE v. CLYDE SPINNING 
ae ee (1915), 8 B. W. C. C. 630. 


PART XIV. SECT. 6, SUB-SECT. 7.— D. 

2822 i. Question of fact--W hether neg- 
lect pa fates i fel DUNNIGAN -. 
Cavan & Linn, [1911] 8S. C. 579; 48 
Se. L. RR. 459; [1911] 1 8. L. T. 274; 
hia doctor’s 4 B. W. C. C. 386.—~—SCOT. 

2823 i. Effect of unreasonable neglect 
—Terminates incanacity from accident.} 
—CGORMLEY v. BRISBANE TRAMWAYS 


Part XIV.-—WoRKMEN’S COMPENSATION ACTS. 


Li. Improper Medical Treatment. 


2824. Arm badly set—Duty of arbitrator—To 
consider whether incapacity due to improper treat- 
ment.]—A workman’s forcarm was broken by 
accident. He had it set by a bonesetter, who did 
the work so negligently that there was a vicious 
union, the bones being united, but overlapping & 
at a bad angle, preventing use of wrist. The man 
being for this reason still incapacitated, the 
employers requested him to have the arm broken 
again reset. This he refused. Employers 
applied for review on the ground that the in- 
capacity was no longer due to the injury, but cither 
to the workman’s unreasonable refusal of opera- 
tion, or to the negligence of the bonesetter. ‘Thc 
county ct. judge found the workman’s refusal was 
reasonable, &, without deciding the point as to 
the negligence of the bonesetter, dismissed the 
application :—Held: this point should be decided ; 
rehearing ordered.—HUMBER ‘Towina Co., Lrp. 
v. BARCLAY (1911), 5 B. W. C. C. 142, C. A. 


Annotations :—-Folld. Rocca v. Jones (1914), 7 B. W. c. C. 
101. Consd. Lukcy v. Blair (1916), 10 B. W. ©. C. 58. 


2825. ——-.|— A workman broke his ann, 
fracturing his radius at the wrist. His employers 
sent him to the hospital. The arm was only 
bandaged & put in a sling. He went back to work 
the next day & continued for about nine weeks. 
A. bad union of the bone resulfed & the employers 
dismissed him for not doing his work properly. 
Lic then claimed compensation, but the employers, 
by their answers, gencrally denied liability. At 
the hearing they set up the defence that the man’s 
incapacity was due to bad medical treatment at 
the hospital & not to the accident. The county 
ct. Judge, with the advice of a medical assessor, 
decided in favour of the employers on this point. 
The workman appealed on the ground that the 
question before the county ct. judge was as to 
degree of incapacity, & that the point of bad 
medical treatment being taken, he had the right 
to a new trial on the ground of surprise :—Held : 
(1) this question of bad medical treatment having 
been raised at the trial, & no application made for 
adjournment, the point of surprise could not be 
raised on appeal; (2) there was also evidence to 
support the finding as to the cause of incapacity.— 
Rocca v. JonEs (STANLEY) & Co., Lrp. (1914), 
7B. W. C. 0.101, C. A. 
<Innolation :—Consd. Lakey v. Blair (1916), 10 B. W. CL. C. 


2826. Failure to discover fracture.|:-A foreman 
was working upon a scaffolding. One of the sup- 
ports broke & he injured his knee. Ile attended 
# local hospital for some wecks with little improve- 
ment. He was then X-rayed at a London hos- 
pital, when a fracture was discovered & suitable 
treatment administered. It was argued (inter 
alia) that any incapacity, at the time of arbitra- 
tion, was due to improper medical treatment at 
the local hospital, & not to the accident. 





Co., Lrp., [190 » KR. Q. 329.— 
AUS. » [1909] S. lk. Q. 329 
2828 ii. 





——.J—The action or 


ty of the employer, if it has aggra- 
vated the injury so that the condi- 
tion of appet. is no longer duc to the 
injury caused by the accident, but 
arises froin such neglect or unreason- 
able conduct on his part.—POWELL 0 





2828 iv. 


cLL ©. 
Crow's Nzst Pass CoaL Co. (1915), | of her arm 
We iW Lee ; an" D. L. i BT by accident. 
LOAN ee ee 


2823 iit, ——-———.}—_ Ap et. forcom- 


pensation under Workmen’s Compen- | of compensation :—Held : 
sation Act, R. 8S. B.C. 1911, is not | evidence 
entitled tu compensation beyund the 


date when he neglected to follow tho 
instructions of his medical adviscrs 
which would, if followed, have effected 


: he ~ { & Ccure.—GORGNIGIAN] — &. 
i baa of appet. only affects the lia ( i wo 11918} 3 W. W. 2k 797.— 





( 
tion to review, there was medica] evi- 
dence that the incapacity a work-girl 
was suffering was due to the wast. 

which had been injure 

This was entirely due 

to her not exercising the arm. If | 
she exerciscd the arm, she would re- 
cover her capacity. Upon this the 
arbitrator terminated the payment 
to support the award.— 

SIMPSON v. BYRNE (1913), 47 J. L. T. 


351 


county ct. judge found that the condition was not 
due to improper or insufficient treatment, & that 
the incapacity was due to the accident which had 
arisen out of & in the course of the man’s employ- 
ment, & awarded in the favour of the workman :— 
Held: there was evidence to support the award.—-- 
HARRISON v. Forp (1915), 8 B. W. C. O. 429, C. A. 

2827. -——-.]—-BowEr v. Meaaitr & JONEs, No. 
2773, ante. 

2828. Unnecessary amputation.]— A workman 
met with an accident which injured his great toe, 
not causing a wound, but much pain & inflam- 
mation. For two years he remained under the 
care of his doctor, the incapacity continued, & the 
inflammation recurred at intervals. ‘The case 
was referred by doctors on both sides to a specialist, 
who reported that the workman was, in hi 
opinion, almost fit to return to work. A fortnight 
later the man’s own doctor, who took a much more 
serious vicw of the casc, amputated the toc. 
There was medical evidence that amputation was 
unnecessary & inadvisable. The county ct. judge 
found that the existing incapacity was due to the 
operation, which was unnecessary & improper, & 
not to the original accident :—lHeld: there was 
evidence to support his finding, & no misdirection. 
—LAKEY v. Buran & Co., Lro. (1916), 10 B. W. 
C. C. 58, C. A. 

Onus of proof.!--Sce Nos. 2770-2773, aule. 





I’. Insanity. 

2829. Not caused by accident Does not affect 
question of compensation.]— A riveter lost the 
sight of one eye by an accident. Six months later 
he became insane & went into an asylum for 
seven months. Immediately he caine out he got 
wages of 33s. 9d. a week, though not riveting work. 
The county ct. judge found that the insanity had 
nothing to do with the accident. He also found 
that, but for his insanity, the man would have 
been able to earn something at the date he entered 
the asylum, & reduced the compensation from £1 
to 10s. a week as from that date. The workman 
appealed on the ground that he was entitled to £1 
a week whilst in the asylum :—Held: the amount 
of compensation is within the discretion of the 
county ct. judge.— SLATER v. BLYTH SHIPBULLD- 
ING & Dry Ducks Cu., Lrp. (1914), 7 B. W. C. C. 
193, C. A. 

2830. Evidence as to cause of insanity must be 
admitted.|—WEsTMINSTER BRYMBO CoAL & CokE 
Co., Lirp. v. Evans, No. 3171, post. 


G. Sutcide. 

2831. General rule.J|—In order tu show that 
suicide has been caused by injury resulting from 
accident so as to give a claim for compensation 
it is necessary to prove that the suicide was caused 
by insanity & that the insanity was the direct 


The | result of the accident, not an indirect result caused 


a ee TS RR AE PS a AE 


27; 6B. W.C. C. 455.—IR. 


2823 v. -——.}—Held;: an ene 
ployer was not bound to continue 
weekly payments to an injured work- 
man when the continuance of his in- 
capacity was due his neglect to 
comply with certain simple medical 
directions which had been given to 
him.—DOwWDS v. BENNIE & SON (1902), 
& F. (Ct. of Sess.) 268; 40 Se. L. RR. 
219; 108. L. T. 439.—SCOT. 


PART KIV. SECT. 6, SUB-SECT. 7.—F. 


o. Onus of proof.})— The onus of 
poe that. the insanity was due to 
he accident lics upon the workman. 
—BROWNLEK v. COLINESS IRON Cu., 
Lrp., [1917] 8. C. 409.—SCOT. 
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J—Onanapplica- 


there was 
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Sect. 7.—Conditions of compensation: Sub-sect. 1, 
C., D. & EB. (a) a.) 


A workman was injured on July 12. He saw his 
employer the same evening, but did not mention 
the accident. Ie alleged that on the following 
day he sent notice by messenger. On July 23, 
he again saw his employer, but said nothing about 
compensation. He alicged that on Aug. 6 he 
again sent notice by registered post. On Aug. 12, 
a solr. sent formal notice on his behalf. The 
employer denied having reccived any but the last 
notice. The county ct. judge found that notice 
of the accident had not been given as soon as 
practicable after the happening thereof, & that 
it had not been established that the employer had 
not been prejudiced by the delay :—Held: there 
was evidence to support the finding.—L&ACH v. 
Ilicison (1911), 4 B. W. C. O. 158, C. A. 

2851. —— - ———.]—SANDERSON v. PARKINSON 
& Sons, Lrp., No. 2881, post. 

2852. .|—A miner hurt his hand. He 
complained to the manager the next day, but 
the manager was too busy to attend to him. 
The employer’s doctor saw & reported on the hand 
four days after the accident. He did not again 
see the manager until a fortnight after the accident. 
Compensation was then refused on the ground that 
the injury had been increased by a fall outside a 
public-house on the evening of the accident. The 
fall was acmitted, but the injury denied. Written 
notice was given some days later. ‘he county 
ct. judge found that written notice had not been 
given as soon as practicable & the workman had 
not discharged the onus of proving that the 
employers had not been prejudiced by the delay :— 
eld: Shere was evidence to support the finding. 
—~Munrpiry v. SHIREBROOK CoLLigRy, Lrp. (1913), 
6B. W. C. C. 237, C. A. 

28538. --— .|}—The widow of deccased 
workman claimed compensation for the death of 
her husband. The only evidence of accident was 
that deceased said to the employers’ engineer 
that “a week or two ago” he had hurt himself 
by a chip of brick hitting him. Next day he had 
acute inflammation of the private parts where 
it was alleged the clip had hit him. lle died three 
wecks later of septic poison. No written notice 
was given until a week after death :~-Held: (1) 
notice had not been given as soon as practicable 3 
& (2) there was no evidence that the employers 
had not been prejudiced.—Ilunt ». Hi@Hiry 
Mininq@ Co.. Irv. (1914), 7 B. W. C. CG. 716, 0. A. 

2854. —--- -—---.] —- A Jnirdresser’s assistant 
entered the service of an employer in Oct. Ou 
Jan. 17 his hands began to tingle & smart, and he 
subsequently lost his nails. He was advised by a 
doctor, in Feb., that he was suffering from derma- 
titis, & he alleged that this was due to an injurious 
ingredient added to the dry shampoo. He left 
the service on Mar. 30. The only notice which was 
given was contained in two letters sent to the 
employer on Apr. 1 & 28 respectively. He alleged 
that the injury was due to accident on Jan. 17; 
& the county ct. judge awarded compensation :— 
Held: there was no evidence of an accident at a 
definite time & place, & even if there had been the 
application should be dismissed, as no notice was 
given as soon as practicable.—PETsCcHaTtT v. PREIS 
(1915), 31 T. L. R. 156; 8B. W. 0. C. 44, 0. A. 
Annotation ;: —Mentd. Scott v. Pearson, [1916] 2 K. B. 61. 

2855. -|—On Sept. 17, 1916, a work- 
man’s finger was struck by a small piece of screw 

















ravine Co. (1911), 45 I. L. T. 74. 


t Seren days’ notice —- From what  417.—CAN 


date calculated.}—POTTER ©. McCann Act.) 
(1908), 16 O. L. R. 535; 11 0. W. R.  —LAWRENCE v, KELLY (1909), 11 
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head. He picked out the burr. There was no 
blood or wound or anything that could then in 
the ordinary sense be called an accident. The 
injury appeared to be quite trivial. He con- 
tinued work for three days, when he had to stop, 
& consulted a doctor. This doctor first attributed 
his incapacity to influenza, but soon after stated 
that he was suffering from blood poisoning. On 
Oct. 24 he sent a letter to the employers stating 
that he had contracted blood poisoning while in 
their employment. There was nothing in the 
letter to show that the man attributed the blood 
poisoning to the injury of Sept. 17. The doctor 
who had first attended him, died in Jan. 1917, 
& a new doctor was called in who traced the blood 
poisoning to the injury of Sept. 17. Thereupon, 
on Jan. 6, formal notice was sent to the employers. 
The county ct. judge found that notice had been 
riven as soon as practicable, & stated that, if not, 
there was reasonable cause for the delay, & the 
employers had not been prejudiced. Le also 
drew the inference that the blood poisoning was 
the result of the injury on Sept. 17, & found the 
same to be an accident within the meaning of the 
Act :—Held: there was evidence to support the 
findings & no misdirection—WdHoITE v. ForpD 
Moror Co. (ENGLAND), Lrp. (1917), 10 B. W. C. C,. 
334, CLA 

Annotation :---Refd. Aldridge v. Warwickshire Coal Co. 

(1925), 133 I. T. 439. 

2856. Question of fact.|—On Feb. 29, 
1924, the workman performed a piece of work 
involving unusual muscular exertion. He com- 
plained of pain that evening, but continued to 
work until Mar. 29, when he was advised by a 
doctor to go to hospital. He was admitted 
to hospital on Apr. 28, & was opcrated on for 
hernia, but died on May 6. Notice of the acci- 
dent was given on Mar. 3]. The county ct. 
judge held that notice had been given as soon as 
was reasonably practicable & that the employers 
were not prejudiced by not having had notice 
earlier :-—Held: it was a question of fact & there 
was evidence to support the finding & no mis- 
direction.—FEARNLEY BROTHERS v. RICHMOND 
(1925), 18 B. W.C. CG. 81, C. A. 

2857. -———— Realisation by workman of 
condition.|—A girl of fifteen, on Jan. 22, 1925, 
while employed by resps., knocked some bobbins 
off the creel, one of which dropped on her nose 
causing it to bleed, but she continned at work 
after going to her superintendent, who wiped her 
nose. Her nose swelled & was treated by her 
mother with poultices, but she did not have to 
leave work until Mar. 12, 1925; she then went 
to a doctor, who found the wound was septic. 
She was able to return to work on Mar. 30, 1925. 
On a claim for compensation for the loss of wages 
during her absence the county ct. judge, without 
deciding at what date notice ought to have been 
given of the accident, said that the girl admitted 
that she knew from notices posted in the work- 
room she should have immediately reported any 
accident, whether slight or serious, & if she had 
done so she would have had treatment to render 
the small wound aseptic, & held that there was no 
reasonable cause for the delay in giving notice & 
the employers were prejudiced by want of proper 
notice :—Held: there was no evidence to support 
the finding that notice should have been given 
immediately. 

Notice to be given as soon as practicable must 











a. Notice given under wrong 
W. L. R. 347.~—CAN., 
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be given as soon as the workman realises his 
condition entitles him to Sag ghana for inj 

by accident. This date not having been found, 
it was impossible to say whether the employers 
would have been prejudiced at that time.—— 
ALBISON v. NEwROYD Mu, Lrp. (1925), 95 
I. J. K. B. 667; 184 L. 1.171; 18 B. W. C. C. 
474, C. A. 

2858. Failure of workman to give notice—Sub- 
sequent death—Notice by dependants invalid.}|— 
GRIME v. FLETCHER, No. 2691, ante. 

Delay in giving notice—Whether employer pre- 
judiced in defence.]—Sec Sub-sect. 1, KE. (a) ii., 
post. 


D. Service of Notice. 


See Workmen’s Compensation Acts, 1923 (c. 42), 
8. 28; 1925 (c. 84), ss. 14, 15. 

2859. On whom—Servant of employer—Cashier.] 
~-A workman, an ostler, was injured after working 
for eight days, & as a result he was away from work 
for two or three weeks, & a year & a half later he 
died from the effects of the accident. He gave 
no written notice of the accident. A man de- 
scribed as a clerk & cashier of the employers, a 
colliery co., knew of the accident shortly after it 
occurred, visited the workman when he was ill 
at his home, paid him full wages when he was 
away, a strike was in progress, & appointed & 
paid a substitute for that. period :—-Held: (1) 
verbal notice to the cashier was notice to the 
employer, & (2) there was evidence that the em- 
ployers were not prejudiced in their defence by 
the want of written notice of the accident. The 
inability of the employer to give notice to their 
insurance co. is not relevant, as it does not pre- 
judice their defence to the workman’s claim.—- 
Butt v. GELLYCEIDRIM COLLIERY Co., LTD. (1909), 
3B. W. C. C. 44, C. A. 

Annotations :—As8 to (2) Apld. Kirk «. Jochgelly Tron & Coal 
Co. (1916), 9 B. W. C. C. 696. d. Snelling v. Norton 
Hill Colliery Co. (1913), 109 L. T. 81; Wassall v. Russell 
(1915), 84 L. J. K. B. 1606. Generally, Retd. Pimm v. 
Clement Talbot (1914), 7 B. W. C. C. 565. 

2860. Foreman.|—IlEwirr v. STAN- 
LEY Brotuirs, Lrn., No. 2684, ante. 

2861. -]—A workman alleged be 
sustained an accident to his knee on Friday, 
June 27, 1918. He went about, apparently well, 
until Wednesday, July 2, when he became in- 
capacitated. On that day he wrote to the fore- 
man, informing him of the accident. ‘There was a 
rule of the shop that all accidents should be re- 
ported to the foreman. The judge found upon 
conflicting evidence that the notice was received. 
The foreman apparently did not inform the em- 
ployers. No formal notice was given the 
employers until Nov. 14,1913. Theman had been 
away for several weeks earlier in the year for a 
bad knee due to fvotballing. The judge found 
that the want of notice was excused as he con- 
sidered that the man must have mistaken the fore- 
man for the proper person to give notice to; & 
that there was no prejudice, or, if there was, it 
was due not to any default of the workman, but 
to the failure of the foreman to inform his em- 
ployers of the accident :—Held: there was no 
evidence that the foreman was the proper person 
to receive notice under Workmen’s Compensation 
Act, 1906 (c. 58), or that the workman thought 
he was such person, or that the employers were 
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2870 i. General rule.)-——Notice may be 


dispensed with where there is reason- 
able excuse for the want thereof, the 
employer not being prejudiced thereby. 
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not prejudiced.—PiMM v. CLEMENT TALBOT, LTD. 
(1914), 7B. W. C. C. 565, C. A. 

2862. -]—-A sheet metal worker 
showed several cuts on his hand to his insurance 
doctor on Mar. 8. The doctor treated him, & 
suggested he could claim compensation for acci- 
dent. Tle showed the hand to his foreman on 
Mar. 13. The cuts did not heal, & he again saw 
the doctor, complaining of blood poisoning on 
Mar. 20. ‘The next day the workman’s brother 
informed the foreman that he could not come to 
work. He ultimately went to a hospital, & was 
still under treatment for poisoning, & totally 
incapacitated from work. o written notice was 
given until June 4. The county ct. judge held 
that notice should have been given on Mar. 8, 
or at latest Mar. 21, that the foreman was not a 
proper person to whom to give notice, & that the 
workman had not proved the employers not to 
have been prejudiced by the delay. He con- 
sequently awarded in favour of the employers :— 
Held: there was no misdirection.—-PLUMLEY v. 
aaa & Son, Lrp. (1915), 8 B. W. C. C. 464, 
» A 


2863. Measurer & storekeeper.|— 
An injured workman informed a measurer & a 
storekeeper of his accident at the time, but gave 
his employers no notice until he was cured, four 
months after the accident. The employers did 
not hear of the accident till then. The county 
ct. judge found that the measurer was a proper 

erson to receive verbal notice of the accident on 

ehalf of the employers, & that the employers 
were’ not prejudiced by the delay in written 
notice : —-I/cld: there was no evidence to support 
the findings.—JACKSON v». VICKERS, LTD. (1912), 
5B. W. ©. C. 482, C. A. d 

2864. - --- Time-keeper.}]-—— A dock 
labourer slightly injured his leg. He went on 
working for four days, when the wound became 
septic. He poulticed it, but, as it did not get 
better, he reported it to the timekeeper a week 
after the accident. Written notice was not given 
until a fortnight after the accident. The county 
ct. judge found that the workman, in reporting 
to the timekeeper, had given notice to the proper 
person as soon as practicable. & awarded com- 

ensation :—Held: there was misdirection.— 

RADY v. CANADIAN PaciFic Ry. Co. (1913), 6 
B. W. C. C. 680, C. A. 
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2865. ——- Overman—Agent for both parties.]— 
STEVENS v. INSOLES, Lrp., No. 2880, post. 

2866. ——-- Master of ship.]—Tuk Riaz, No. 
2066, arte. 

2867. Sub-contractor.] — GRIFFITHS v. 





ATKINSON, No. 2923, post. 

2868. By whom—Person other than workman— 
Workman’s father.|—STEVENS v. INSOLES, LTD., 
No. 2886, post. 

2869. ——,.]—IfowartTn v. ChLiIrron & 
KERSLEY Coal Co., Lrp., No. 2901, post. 





E. Want of or Inaccuracy in Notice—Whether 
Proceedings Maintainable. 
(a) Employer Not Prejudiced in Defence. 
i. In General. 

a ce Compensation Act, 1925 (c. 84), 
SS. 9 a 

2870. General rule.|—THAYWARD »v. WESTLEIGII 
CoLLierRy Co., Irp., No. 2917, post. 


—ARMSTRONG t. CANADA ATLANTIC 
Ry. Co. (1902), 22 GC. L. T. 37935 4 
Q. L. h. 560.—CAN. 
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Sect. 7.— Conditions of compensation: Sub-sect. 1, 
Ei. (a) i. & di.) 

2871. Absence of prejudice must be found in 
fact.|—LEAcH v. Hickson, No. 2850, ante. 

2872. ———.]—-HopGson v. ROBINS, 
Waters & Hay, No. 2798, ante. 

2878. J—Hunt ». IlighHuky MINING Co., 
Lip., No. 2853, ante. 

2874. .J—A stage carpenter complained to 
@ superior workman of having run a splinter into 
his left hand. The next evening his right hand 
was painful & swollen. He saw a doctor who 
advised an operation. He died in the hospital 
after the operation about a fortnight after the 
complaint as to the splinter. The employers 
were given notice of the post mortem, but no 
notice of the accident was given until a fortnight 
after the death. ‘There was very contradictory 
evidence, at the hearing of a claim by dependants, 
as to which arm was in fact poisoned. The doctor 
said it was the right arm, but the county ct. judge 
did not accept this evidence, & found it to be the 
left arm. He also found that the employers were 
not prejudiced by the delay in giving notice, & 
that death was due to blood poisoning in the 
left arm resulting from the accident of piercing 
the finger of the left hand with the splinter :— 
Held: there was no evidence that death resulted 
from an accident arising out of & in the course of 
the employment, nor that the employers were not 
prejudiced by the delay ip giving notice.—Forp 
® GAIETY THEATRE'CO., . (1914), 7B WCC. 
197, C. A. 

2875. —-—.J|—A labourer injured his left arm 
&, after receiving compensation, was put on to 
very light work by his employers. He was told, 
on one occasion, tv move some tools, &, in doing 
so, he alleged, he ricked his injured shoulder. He 
was, at that time, being medically attended for 
the first accident. Le stated, at the hearing, that 
he told the ganger this the same day, & said that 
he would have to stop work. The ganger, how- 
ever, was not called. Asa matter of fact, the man 
worked on for four more days, to the end of the 
week, &, on being paid off, made some complaint 
then to the employers’ agent, but it was not 
definite what the complaint was. The man gave 
written notice of the alleged second accident. three & 
w half weeks after it was alleged to have occurred. 
The medical evidence at the hearing was to the 
effect that he was suffering no incapacity from the 
alleged second accident. The county ct. judge 
found that there was the alleged second accident, 
& that the man was totally incapacitated there- 
from :—Held: without deciding the question of 
accident or incapacity the award must be set aside, 
as there was no evidence that the employer was 
not prejudiced by the delay in giving noticc.-— 
Lacky v. MOWLEM (JOHN) & Co., larp. (1914), 
7B. W. ¢. C. 135, C. A. 

2876. -I—Appct. on June 26, 1914, met with 
an accident in the course of his employment, 
which resulted in his losing the sight of one eye. 
No notice of the accident was given to the em- 
ployer until July 6. In proceeding for compensa- 
tion the county ct. judge found that there was no 
evidence before him on which he could find that 
the employer was not prejudiced in his defence 
by the want of notice, & dismissed the applica- 
tion :—Held: the proviso in Workmen's Com- 
pensation Act, 1906 (c. 58), s. 2 (1) (a), that the 
want of notice shall not be a bar to proceedings 
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in the cases there mentioned only applies when 
there is an express finding in the proceedings 
“that the employer is not... prejudiced in 
his defence by the want,” & in the absence of such 
finding the appeal must be dismissed.—MILLER v. 
RicHARDSON, [1915] 8 K. B. 76; 84 L. J. K. B. 
1866; 113 L. T. 609; 8 B. W. C. C. 439, O. A. 

Annotations :—Refd. Burvill v. Vickers (1915), 114 Ll. T. 

29; Plumlcy v. Ewart (1915), 8 B. W. C. C. 464. 

2877. Liability of employer to notify insurance 
company.|—ButTt v. GELLYCEIDRIM COLLIERY Co., 
Lrpv., No. 2859, ante. 

2878. Existence of prejudice independent of 
notice—Effect of absence of notice.|—-HOWARTH v. 
CLIFTON & KERSLEY COAL Co., Lrp., No. 2901, 


post. 
Sufficiency of notice.|—See Nos. 2843-2845, anle. 
Delay in receipt of notice.|—Sce Sub-sect. 1, 
E. (a) ii., post. 


ii. Delay in Receiving Notice. 


er aoe Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2879. Whether employer prejudiced in defence 
—Employer’s knowledge of accident—Informal 
notice.|—A waitress was injured by accident in 
June, 1910. She told her employer the same day. 
No effects of the accident were apparent until 
she fell ill in Aug., & she did not know until Nov. 
that the illness was an effect of the accident. 
Notice under Workmen’s Compensation Act, 1906 
(c. 58), was not given until Nov. or Dec. 1910. 
The county ct. judge found that the employers 
were not prejudiced by the delay :—Held: there 
was evidence to support the finding.—KaTon v. 
EVANS (1011), 5 B. W. ©. C. 82, C. A. 

2880. -}--A workman met with 

an accident in a colliery. There was a special 
rule in the collieries that accidents were to be 
reported before leaving the mince. His father, 
in his presence, told the overman & an under- 
manager, who happened to pass, & the overman 
wrote down the particulars in a book supplied by 
the employers for the purpose. The workman 
returned to work, cured, in eightcen days. He 
claimed compensation, & the employers objected 
that they had not had notice of the accident, & 
that they were prejudiced by the absence of 
notice. The county ct. judge found that the em- 
ployers were prejudiced, & awarded for them :— 
Held: the entry of the particulars in the book by 
the overman was written notice by the workman 
to the employers in accordance with Workmen's 
Compensation Act, 1906 (c. 58), 8. 2, as the over- 
man was in that instance agent for both parties. 
_ Semble: there was no evidence of prejudice.-— 
STEVENS v. INSOLES, Lrp., [1912] 1 K. B. 36; 381 
LL. J. K. B. 47; 105 L. T. 617; 5 B.W. OC. C, 
164, C. A. 

2881. -——- -|—A lad, a painter, left 
off work because he felt ill on July 15, 1912. On 
Aug. 13 he consulted a doctor who sent him to 
bed, & he did not get up until Dec. The doctoay 
told the lad to leave everything alone & not to 
worry about business. In Dec., as soon as he 
could get out, the lad went to the employers & 
told them all about his illness, saying that the 
doctor thought it was lead poisoning. ‘he em- 
ployers’ secretary wrote this down. The lad 
subsequently became worse, & on Feb. 11, 1913, 
his solr. made a formal claim for compensation, 
& on Feb. 18 the certifying surgeon gave his 
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2871 i. eta Ef peouadice must be found in fact.J—Kink v, LOCHGELLY Iron & Coat Co., Lrp., [1916] 8, C. 397; 


53 Se. L. R. 27 


b. Notice of objection by defendant—Time for.}—CavaNauH v, PARK (1896), 23 A. R. 715.—CAN. 
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certificate that the boy was suficring from lead 
poisoning, & stating that the disablement com- 
menced in the last week of July, 1912. The certi- 
ficate was appcaled against by the employcr, but 
the medical referee dismissed the appeal. On the 
application for compensation the county ct. judge 
found (1) that notice of the accident was given 
as soon as practicable after the happening thercof ; 
(2) that a claim for compensation was in fact 
made within six months of the time of the acci- 
dent ; (3) that in any case failure to give notice, 
if any, did not prejudice the employers in their 
defence ; & (4) that if his previous findings were 
not justified, delay in notice & claim was occasioned 
by reasonable cause :—Held: there was evidence 
to support the findings.—SANDERSON v. PARKIN- 
BON & Sons, rp. (1913), 6 B. W. C. C. 648, C. A. 

2882. —-— ——-- --——.]|— A workman, engaged 
in lifting heavy weights, suddenly felt that he had 
straincd himself. He had suffered from slight 
rupture three years before, & he now informed his 
foreman that this rupture had come down, & that 
he would consult his doctor. Having done so, 
& hearing that he would have to undergo an opera- 
tion, he informed his employer, who agreed to 
make a weekly payment of half wages. He paid 
these while the workman was in hospital, but 
subsequently, at the hearing, stated they were 
only intended as a loan. Written notice was not 
given until four months after the accident. The 
county ct. judge found that the employer had been 
informed of the accident as soon as practicable, & 
had not been prejudiced by the delay in giving 
written notice :—Held: there was evidence to 
support the finding—RALPH v. MITCHELL (1913), 
GB. W. C. C. 678, C. A. 

2883. --—- ——- -——.|—The _ following are the 
facts as found by the county ct. judge. A work- 
inan dropped a heavy weight on to his foot, on 
July 27, 1910. He went on working for two days, 
& then knocked off for a week on account of the 
pain in his foot. He returned & worked till 
Sept. 24. His foot was very painful, & he had to 
give up work altogether. He was treated for 
rheumatism in his foot, which was thought to be 
causing the pain. On Sept. 17 & on Sept. 25 it 
was found that he had gangrene in the foot, & 
he was sent to a hospital on Oct. 19. Three wecks 
afterwards his foot was amputated bclow the 
ankle, & five weeks later his leg was amputated 
below the knee. No statutory notice was given 
to the co. The secretary of the co. paid the man 
full wages, 30s. for the first week after he finally 
stopped work, 20s. for the second week, & 10s. 
per weck subsequently, & was given full informa- 
tion of the man’s progress. The county ct. judge 
found that the employers knew of the injury as 
soon as was practicable after the happening 
thereof, that they had not been prejudiced by want 
of statutory notice, & that there was reasonable 
cause for not giving it. He awarded full com- 
pensation :—Held: there was evidence to support 
the finding.—STINTON v. BRANDON Gas Co., Lp. 
(1912), 5 B. W. C. O. 426, C. A. 
meee :—Distd. Webster v. Cohen (1913), 108 L. T. 


2884. —— ——-.]— Harris v. Tuomas & Co., 
No. 2329, ante. 
2885. ——-  ———.] —- FENTON v. KELVIN 


(OwNERS), No. 2939, post. 
288 Question of fact.|—Towards the end 
of Mar. 1915, a workman suffered great pain in 
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his hand, which appeared to be caused from a 
wound. Ilis daughter bathed & bandaged his 
hand daily, before he went to work. A month 
later the man saw a doctor who told him he was 
suffering from septic poisoning & gave a certificate 
that the man was unfit for work. The certificate 
was sent to the employers & notice given. The 
man did no work after that date, & died a month 
after from blood poisoning. ‘The county ct. judge 
was not satisficd on the evidence that the injury 
to the hand was an injury received at his work, 
but without deciding the question whether the 
injury arose out of & in the course of the employ- 
ment, he found that the employers were preju- 
diced by the dclay in giving notice as soon as 
practicable, & made his award in their favour on 
that ground:—Held: there was cvidence to 
support the finding.—JoNES v. THOMAS (RICHARD) 
& Co., lrp. (1916), 9 B. W. GC. C. 287, C. A. 

2887. -.-—- ---—.]— A workman injured his 
finger. Uc told a man who was working with him, 
& went to the first aid room «& had it bandaged. 
A doctor later attended him for sore finger & 
whitlow. After this he made several attempts 
to work, but failed. Five weeks after the acci- 
dent the workman saw the manager & told him of 
the accident. <A claim for compensation was then 
made & the county ct. judge found that the first 
time the employers knew or should have known 
of the accident was when the manager was told 
by the workman five wecks after the accident. 
The judge also said that he was not satisfied by 
the evidence that the employers were not pre- 
judiced by the workman’s omission to give notice 
of the accident :—Held: the question was onc of 
fact upon which there was evidence to support 
the finding & no misdirection —HOowaArp v. SUN 
Hwy, Lrp. (1920), 13 B. W. C. C. 46, C. A. 

2888. - -— ——..| - JOHNSON ». LORENCE COAr 
& Iron Co., Lrp., No. 2736, ante. 





2889. --—— -|-—Day v. BERNARDES (G.) & 
Son, No. 2900, post. 

2890. -——  —- —-.]—FEARNLEY BROTHERS v. 
RicumMonp, No. 2856, ante. 

2891. ——— Voluntary payment of compensation. | 
—TURNBULI v. VICKERS, LTp., No. 30138, post. 

2892. — — Notice after death of workman.|— 


aoe v. GAIETY THEATRE Co., Lrp., No. 2874, 
ante. 

2893. ——— --—.|—Hunr v. ILIGHLEY MINING 
Co., Lrp., No. 2853, ante. 

2894. ——— -|/— HAYWARD v. WESTLEIGH 
COLLIERY Co., Lrp., No. 2017, post. 

2895. -—— |}—A joiner, while at work on 
Feb. 19, cut his thumb slightly. Ife bandaged it, 
but treated the accident as trivial. The wound 
had not healed on Mar. 10, when he accidentally 
hit his thumb again & re-opened the wound. 
Two days later there was evidence that it looked 
bad to a fellow workman. <A week later the man 
went to his doctor, feeling very ill. The doctor 
found an open sore on the thumb, with inflamma- 
tion, indicating blood poisoning. A few days 
later another doctor was called in, but the man’s 
condition was hopcless, & he died on Mar. 27. 
No notice was given to the employers till after his 
death. The county ct. judge held that the failure 
to give notice after the original accident would be 
fatal to the claim, but, assuming that this acci- 
dent was too trivial for notice, the condition caused 
by the second was such that notice should have 
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Sect. 7.—Conditions of compensation: Sub-sect. 1, 
E. (a) it. & rit.] 

been given immediately after Mar. 10, or, at the 
very latest, on Mar. 19, & that the employcrs were 
ao bacoaa by want of notice :—Held: there was 
evidence to support the county ct. judge’s findings, 
& no misdirection.—TAYLOR v. NICHOLSON & SON 
(1915), 8 B. W. C. C. 114, C. A. 





2896. ——.]—BURVILL v. VICKERS, LTD., 
No. 2919, post. 
28907. ——— Sudden death from heart failure 





—No application by employers for post-mortem.|— 
(1) A workman was taken ill while at work, & died 
within a few hours. Notice of the death was not 
given to the employers for nine days. Deceased 
man had then been buried, & there was no post 
mortem examination. In a proceeding by his 
widow for compensation under Workmen’s Com- 
pensation Act, 1900 (c. 58), it was contended on 
her behalf that death was caused by heart failure 
brought on by a strain in the course of his work, 
& on behalf of the employers that death resulted 
from another cause independent of his work, & 
that in any case notice of the accident had not 
been given as soon as practicable, as required by 
sect. 2 (1) of the Act. The arbitrator found that 
death was caused by heart failure, resulting from 
a strain in bis work; that notice of the accident 
had been given as soon as was reasonably prac- 
ticable under the circumstances; & tl:at in any 
case the employers had not been prejudiced in 
their defence by the delay ; & he made an award 
in favour of appct.:—Held: assuming that 
notice had not been given as soon as practicable, 
there was evidence on which the arbitrator could 
find that the employers were not thereby pre- 
judiced in their defence. 

In order to succeed in setting aside the finding 
of the... arbitrator... applt. has got, to 
show cithor that there was no evidence at all on 
which the arbitrator could veasonably proceed 
or that on the face of his award there is a mistake 
in Jaw (LORD LILALDANE). 

(2) The finding of the arbitrator cannot be set 
aside unless there is no evidence or the circum. 
stances are such that no reasonable man could 
come to the conclusion to which he came. Lorp 
LOREBURN points out in Hayward v. West Leigh 
Collicry Co., Lid., No. 2917, post, that the arbitrator 
in coming to a decision should look at all the 
matters before him without a presumption one way 
or the other (LoRp PARMOOR).—LOCHGELLY IRON 
& CoaL Co., Lrp. v. Kirk (1916), 86 L. J. P. C. 
613 115 L. 'T. 642; 33 7. L. BR. 313 61 Sol. Jo. 
415; 10BW.C.C.1, UL. 

Annote sm~ Ay te ‘ Per ie (or Klem- 
tH, aU BME aa © Cate or Ye 
2898. —— ——-.]—- JouNsoNn v. FLORENCE COAL 

& Iron Co., Lrp., No. 2736, ante. 

2899. ——— Immediate notice of no benefit to 
employer.|—-MILLs v. DINNINGTON MAIN CUAL 
Co., Ltp., No. 2686, ante. 


2900. -——.]|—D., who was a waterside 
labourer, on Aug. 28, 1923, applied for a job & 
was taken on by resps. (now applts.) to assist in 
the unloading of a ship. The unloading was 
completed on Aug. 31, but on that day, whilst 
stowing tree trunks from the ship into'a barge, 
D. caught his right ring finger in a piece of wire 
from a runner hook which drew a, little blood, 
but he continued his work, telling the foreman 
who had asked him about it, that it would be all 
right. He gor next day for a job but was not 
successful. is finger becoming swollen he went 
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on Sept. 4 to his panel doctor, who did not inquire 
& was not told the cause of the injury, & having 
treated the injury sent him later to Guy’s Hospital, 
where he was an out a ad until Sept. 10 when 
he was sent to the R. Infirmary where he had his 
finger amputated, & was discharged on Oct. 17. 
On Oct. 18 he gave notice of the accident & the 
loss of the finger to applts., alleging that he had 
not given notice before because he was unaware 
by whom he had been sn et bs as the jobs being 
often only for a day, workmen did not trouble to 
find out who employed them, & in his evidence 
said that he feared the loss of a job if he said 
anything. On an application for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
applts., relying upon sect. 2 (1) (a), (b), of the Act, 
denied liability on the ground that they were 
»srejudiced in their defence by notice not having 
best given to them as soon as practicable after the 
happening of the accident. They alleged that 
they were unable to get evidence from his fcllow 
workmen, who, being casual labourers, could not 
be traced, & that they had had no opportunity to 
instruct their own doctor to examine the finger 
so that he might have formed an opinion as to the 
cause of the injury which might have happened 
from various causes. The judge made an award 
of 35s. a week to appct., whose evidence satisfied 
him that resps. had not been prejudiced by the 
want of notice at the proper time. Resps. had 
not proved that they were prejudiced as, if they 
had had notice of the accident at the time, they 
could have done nothing more than was in fact 
done :—lIfeld : the county ct. judge had accurately 
applied the law as laid down in the louse of Lords 
as to whether the employers were prejudiced by 
want of notice as soon as practicable, & as to the 
onus of proof of such prejudice, so that it became a 
question of fact upon which there was evidence tu 
support the finding, & there was no misdirection.— 
Day v. BERNARDES (G.) & Son (1924), 131 L. T. 
397; 17 B. W. C. C. 62, C. A. 


Annotation :—Refd. Sharp v. Loddipgton lronstone Co. 

(1924), 132 L. T. 229. 

2901. ——— Notice to authorised official—Failure 
of official to inform employer.]|—A miner, blind in 
one eye, while working in the pit sustained injury 
by accident to the other eye. No one saw the 
accident, & its result at first was trivial, but later, 
owing to poisoning, it became more serious. The 
workman himself gave no formal or other notice 
to any person, but one of his fellow workmen, 
who had called upon him, informed the fireman, 


an official to whom notice of accidents was required 


by the Coal Mines Regulations to be given, that 
appct.’s absence from work was due to his having 
met with an accident in the course of his employ- 
ment. The fireman did not note or report this, 
& the employers were in fact unaware for morc 
than three months that an accident had happened 
The county ct. judge found that they were not, 
on these facts, prejudiced in their defence by the 
absence of the notice required by Workamei?’s 
Compensation Act, 1096 (c. 58), s. 2:—Held: 
(1) there was evidence upon which the judge 
could properly so tind & no misdirection; the 
notice required need not be given by the workman 
himself, & if received by a proper official, the fact 
that he does not report it can make no difference 
to the workman’s rights ; (2) the question whether 
or not the employers were prejudiced was a ques- 
tion independent of notice; there might be a 
complete absence of prejudice even though they 
should receive no notice at all until the claim was 
actually made.— HOWARTH v. CLIFTON & KERSLEY 
Coat Co., Lrp. (1920), 89 L. J. K. B. 1249; 124 


Part X1V.—WoRKMEN’S COMPENSATION ACTS. 


a T. 45; 64 Sol. Jo. 635; 13 Lb. W. C. CG. 179, 
Annotations :—.1s to (2) Consd. Day v. Bernardes (1924), 131 
es ane yg v. Loddington Ironstone Co. (1924), 
2902. ——— Date when workman’s condition be- 
comes serious— Not found.]— ALBISON v. NEw- 
ROYD MILL, Lrp., No. 2857, ante. 


iii. Onws of Proof. 

Sec Workmen’s Compensation Act, 1925 (c. 58), 
ss. 14, 15. 

2903. On workman.|]—The notice of the acci- 
dent which is to be given to the employer under 
Workmen’s Compensation Act, 1906 (c. 58), 
s. 2 (1), must bo in writing. Under proviso (a) 
of sub-sect. 1 the onus lies on the workman of 
showing that the employer has not been “ pre- 
judiced in his defence by the want, defect or 
inaccuracy”? of any such notice.—IlUGHES v. 
CoED TALON COLLIERY Co., Lrp., [1900] 1 K. LB. 
957; 78 L. J. K. B. 539; 100 L. "I. 5553; 2 
Bb. W.C, C. 159, C. A. 

Annotations s—Distd. Eaton v. Evans (1911), 5 B. W. GC. GC. 


. Apld. lng v. Uiges (1914), 110 L. T. 442. Refd. 
Butt v. Gellyccidrim Collicry Co. (1909), 3 B. W. C. CG. 44. 


2904. ——.]—TIBBS v. WATTS, BLAKE, BisAKNE 
& Co., Lrp., No. 2981, post. 
2905. ——.]—A workman was discharged from 


his employment on Oct. 2, 1909. On Oct. 11 he 
saw a doctor, & was found to be sulfering from 
rupture. On Oct. 13 he gave his employers 
written notice of an accident which, he said, 
had occurred on July 14, 1909, & on Oct. 22 he 
was cxamined by the employers’ doctor in the 
presence of his own. The man’s doctor admitted 
that it was possible that the rupture commenced 
at some date earlier than July 14. ‘The workman 
had not given to the employers written notice of 
the accident before Oct. 18, but it appeared that 
he had complained to w man under the foreman, 
the ‘‘ leading hand ”’ from whom he took orders, 
that he had ‘‘ strained himself’ :—Held: the 
workman had not discharged the onus that was 
upon him of proving that the employers were not 
prejudiced in their defence by the want of notice. 
-—-HANCOCK v. BRITISH WESTINGHOUSE HLECTRIC 
Co. (1910), 3 B. W. C. C. 210, C. A. 

para Apld. Dalgicsh v. Gartside (1914), 7 2. W. 

e « Jiu. 


2806. -—-—.]—A workman claimed compensa- 
tion in respect of an alleged injury to his ankle. 
He had said nothing at the time of the alleged 
injury, & had walked home. Ile swore that he 
had sent notice the next day to the foreman 
carpenter under whom he worked. ‘This the 
foreman denied. ‘The job finished on the day 
of the alleged accident, & all the men were paid 
off. Formal notice was given two months later. 
The county ct. judge found that, though the notice 
had not been given as soon as practicable, the work- 
man had discharged the onus of showing that the 
employers were not prejudiced by the delay :— 
ffeld: there wags no evidence to support the find- 
ing.— BURRELL v. LLOLLOWAY BrotTuiEns (LONDON), 
Lrp. (1911), 4 B. W. C. C. 289, C. A. 

«{niolations :—Consd. Dalgivsh v. Gartside (1914), 7 B. W. 
C. C. 535. Refd. Kgerton v. Moore, [1912] 2 K. B. 308. 
ahi -]}—EGERTON v. Moors, No. 2040, 

post, 

2908. ———.|—MURPHY v. SHIREBROOK COL- 

LIERY, LTp., No. 2852, ante. 
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L. R. 196.—AUS. 
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2909. ]—WEBSTER v. COHEN BROTHERS; 
No. 2930, post. 
2910. |—A cotton operator, on Nov. 24, 





cut his thumb badly. There was a clear written 
notice posted up requiring all accidents to be 
pepaited at once to the overseer. The workman 
knew of this rule & had acted upon it on three 
former occasions when he had injured himself. 
On this occasion he went to find the overseer, 
but he was away, & the hand was shown to & 
attended by the first aid man. On the next day 
& on the following day, the workman was attended 
to by the same man, who then told him to use 
some plaster, & that it would be all right. He 
continued at work for a month, but the wound 
gave him increasing pain all the time until at last 
he consulted a ductor. The wound was then 
found to be in a septic condition. Written notice 
of the accident was given four days later. The 
county ct. judge found that the workman had not 
discharged the onus of proving that resps. were 
not prejudiced by the dclay in giving notice :— 
Meld: there was no misdirection.—DALGIESH v. 
er ha & Co., Lrp. (1914), 7 B. W. C. C. 535, 

2911. I—A fish porter alleged that he 
pricked his finger with a fish bone when gutting 
fish. He continued to work for a weck. He felt 
pain in his arm three or four days after the alleged 
accident, but attributed it to rheumatism. Hight 
days after the alleged accident, as his arm was very 
painful he went to the hospital, where he was told 
that the prick was the cause of the trouble. Le 
there’ had to undergo an operation for blood 
poisoning duc to the pricked finger. IIe was dis- 
charged from the hospital a fortnight after the 
alleged accident, but gave no notice until a week 
later. At the hearing the employer’s witnesses 
were unable to remember what work was done on 
the morning of the accident. The county ct. 
judge found that the employer had been prejudiced 
by the delay in giving notice as these witnesses’ 
memories were bad owing to the lapse of time 
between the accident & inquiry after notice was 
given :—Held: the workman had not discharged 
the onus of proving thut the employer had not 
been prejudiced by the delay in giving notice.— 
UNGAR v. LIOWELL (1914), 7 B. W. C. C. 36, C. A. 

2912. —-—.|-—--Appet. was employed by resp. in 
a hop garden. On I'cb. 18, 1913 he was using a 
heavy beadle for driving piles into the ground, 
but be had to drop it as he felt that he injured 
himself. He suffered pain in his left side, but he 
continued to work till Mar. 14. He made no 
communication at all to resp. relating to bis 
injury, & although there was a change of his work, 
& it was of a lighter description, the change was 
not due in any respect to what had happened on 
Feb. 18. In Mar. appct. consulted his doctor 
who advised bim to go to a hospital. On May 23, 
he was discharged from the hospital, & it was not 
until June 23, that he gave any notice of the 
accident which was alleged to have taken placo 
on Feb. 18. The ailment from which appct. was 
found to be suffering was weakness of heart con- 
sequent upon strain continuing for some time 
thereon. It was a strain, however, wbich without 
appct. being conscious of it might certainly have 
been due not to any one single occurrence which 
could be called an ‘‘ accident ’’ within Workmen's 
Compensation Act, 1906 (c. 58), but to a course 
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workman of showing that his employer 
has not been prejudiced by the work- 
inan’s failure to give due notice of the 
accident.—SHEARER v. MILLER (1899), 
2 F. (Ct. of Sess.) 114.—SCOT. 
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Sect. 7.—Cunditions of compensation: Sub-sect. 1, 
E, (b) 4. & it., & (ce) i. & it.) 
of the injury :—Held: there being no notice given 
of either accident, there was no mistake made 
by the workman within Workmen’s Compensation 
Act, 1925 (c. 84), to excuse the want of any notice. 
The claim was therefore barred.—ALDRED vv. 
oe (J.) & Sons (1926), 19 B. W. C. C. 352, 





ii. Other Reasonable Cause. 
Sce Sub-sect. 1, Lo. (ec), post. 


(ec) Other Reasonable Cuuse. 
i. In General. 

See Workmen's Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2926. Reasonable cause unconnected with pre- 
judice to employer—Through want of notice.]— 
Ex v. TIART-DYKE, No. 2804, ante. 

2927. What amounts to reasonable cause—Con- 
duct of partles—Payment & acceptance of weekly 
payment.]|—- An employcr may waive his right 
to notice in writing of the accident by the work- 
man under Workmen’s Compensation Act, 1906 
(c. 58), 8s. 2 (1), & such right is in fact waived, 
where, after verbal notice, the employer pays & 
the workinan accepts a weekly payment during 
incapacity.—])AVIEs v. POINT OF AYR COLLIERIES, 
rp. (1909), 2B. W. C. C. 157, C. A. 





2928. -—— Ignorance of law.!—-Ro- ics v. PAs- 
CALL & Sons, No. 2921, ante. 
2929. —---— Unwillingness to apply for compensa- 


tion—Fear of unemployment.!-~—An elderly cripple 
met with an accident. Ile gave no notice to his 
employers, not. knowing that: he had permanently 
overstrained his diseased heart, & fearing that, 
if he obtained compensation, the insurance co. 
would prevent his being taken back to work on 
recovery, & intending not to claim compensation 
if he recovered quickly. Four months after the 
wecident, he learnt for the first time that he was 
incapacitated fur life, & he thereupon gave notice 

& brought proceedings :-- Held: the delay was 

due to reasonable cause within Workmen's Com- 

pensation Act, 1906 (c. 58), 5. 2.—-BREAKWELL 0. 

CLEE LULL Granire Co,, Lira. (1911), 5B. W. GC. C. 

138, C. A, 

Annotation: -Reid. Webster e. Cohen (1913), 108 L. 1. 197, 
2930. ---- --- - Expectation of recovery.]-— 

On Apr. 3, a workman met with an accident, «& 

though he continued at his work, the injury caused 

him severe pain daily. In June he had to give 
up work, & notice of the accident was first: given 
in that month. He did not give notice carlicr 
because he hoped he would get better & would not 
have to make any claim :-- Held: this was not 
reasonable cause for the delay in giving notice. 

WEBSTER v. COHEN BrotuERs (1918), 108 L. T. 

197; 297. L. R. 217; 57 Sol. Jo. 244; 6B. W. 

(. ©. 92, C. A. 

Annotations :- eC % Carter (191. Ts . 
Folld. oiler r Wold TISMh 3 Ke. todd, Dat. 
Thompson vr. North Eastern Marine Knginecring Co. 
(1914), 110 LL. VT. 441. Consd. Fox vt. Barrow Hematite 
Steol Co. (1915), 84 1. J. K. B. 1387. Apid. Clay v. 
Sherwood Colliery Co, (1922), 92 1. J. K. B. 169. Consd. 
Fouton v. Ship Kelvin, [1925] 2 K. B. 473; Atherton ov. 
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2928 i. What amounts to reasonable 
cause—Iynorance of law. |—Iguorance 
of tho law is not a “ reasonable excuse.” 
—GIOVINAZZO ©. CANADIAN Paciric 
Ry. Co. (1909), 13-0. W. RR. 24, 1200 . 
19 0. L. t. 325.~-CAN. 


2928 ii, —— ——-.]—IJguorance by a 


CoKE Co. (1913), 
4Ww. W. R : 


foreigner of his legal rights is neither 
& mistake nor reasonable cause, wi 
the Act, toserve as an excuse forappct.’s 
failure to give the notice in t 
Re Bruno & INTERNATIONAL COAL & 
24 W. T.. R. 7293 
- 888; 12 D. L. R. 745 ; 6 
Alta. L. R. 269.—CAN, 


d. —— Unwillingness 


Master AND SERVANT. 


thorloy Colliery Co. (1926), 135 L. T. 660. Refd. Miller 
ag Ties fardson (1915), 113 L. T. 609; Watts v. Vickers 
1916), 86 L. J. K. B.177; Lingle v. Firth, [1921] 1K. B. 
gee Johnson v. Harland & Wol (1922), 16 B. W. Oe: 
164; Albison v. Newroyd Mill (1925), 05 L. J. K. B. . 


Injury latent.|—Sce Sub-sect. 1, HE. (c) il, 
post. 


— - Injury trivial.|—Sce Sub-scct, 1, E. (c) 
ili., post. 





iil, Injury Latent. 

Sce Workmen's Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2931. When a reasonable cause.]|—When a 
workman receives an injury arising out of & in 
the course of his employment, which is not ap- 
parent at the time it is reccived, in consequence 
of which notice of accident is not given for a con- 
sidcrable time, & no claim for compensation is 
made within six months of the time when the 
injury was actually sustzined, want of such notice 
or claim may be due to a reasonable cause, although 
the onus is upon the workman or his representa- 
tives to show that the employer was not prejudiced 
by failure or delay in giving such notice :—ZJleld : 
though the onus is on the workman to show that 
his employers were not prejudiced by want of 
proper notice or by his failure to make the clan 
within six months, yet, the fact that the injury 
was not apparrent at the time when it was received, 
was # reasonable cause for the absence of such 
notice of claim.—T1BBS v. WATTS, BLAKE, BEARNIS 
& Co., Lrp. (1909), 2 B. W. C. C. 164, C. A. 
aes :—~Rofd. Webster v. Cohen (1913), 108 L. T. 

i. 


2932. .}—A saleswoman in a shop received 
a shock from a fire which burnt part of the shop. 
Thinking she was only suffering from temporary 
nervous derangement she gave her employers no 
notice of accident, & made no claim for compensa- 
tion. More than six months after the accident, 
it was discovered that she was suffering from a 
serious nervous discase. Some time after this, 
notice & claim were for the first time given & 
made. ‘The county ct. judge found that the delay 
was duc to reasonable cause within Workmen's 
Compensation Act, 1906 (c. 58), & that the em- 
ployers were not prejudiced by the delay, & 
wwarded for the workman:—Held: there was 
evidence to support the award.—-ILvARE  v. 
ARDING & Hopss (1911), 5 B. W. C. C. 36, C. A. 
Annotations :-—Distd. Kgerton v. Moore, [1912] 2 K. B. 308 ; 

Webster ». Cohen (1913), 108 L. T. 197. Apld. White 

». Ford Motor Co. (Englund) (1917), 10 B. W. GC. CL. 354. 

Refd. Kreakwell v. Clee Hill Granite Co. (1911), 5 B. W. 

GC. 1335 Ellis » Fairfield Shipbuilding & longineering 

Co. (1912), 6B. W. C. C. 308; Dalgiesh v. Gartside (1914), 

7B. W. C. C. 535; Burvill v. Vickers (1915), 114 L. T. 

29; Fenton v. Ship Kelvin, [1925] 2 K. B. 473. 

29383. —-—.]—A workman was injured, but the 
injury was not apparent at first, & he continued 
his work for about nine months, when he became 
incapacitated, & had to undergo an operation. 
He did not give notice till the day before the opera- 
tion, & did not claim compensation or bring 
proceedings for some time after that. The cougty 
ct. judge found that his condition was due to the 
accident, that the employers had not been pre- 
judiced, & that there was reasonable cause for the 
delay. ‘The employers relied upon Public Autho- 
rities’ Protection Act, 1893 (c. 61), alleging that 








for compensation.}—LIVINGSTONE  ¥. 
SUMMERLEE IRON Co., Lrp., [1922] 
8. C. 272.—SCOT. 
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2931 i. When a reasonable cause.}— 
RANKINE 0. Fire Coat Co., [1915] S. C. 
to apply | 476; (1915]1 8S. L. T. 213.—8COT. 
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proceedings should have been commenced within 
six months of the accident :—Held: . (1) there 
wag evidence upon which the county ct. judge 
could find the delay was reasonable & the cm- 
ployers were not prejudiced; (2) the Public 
Authorities’ Protection Act, 1893 (c. 61), does not 
apply to proceedings under Workmen’s Compensa- 
tion Act, 1906 (c. 58).—Kry v. CHELTENHAM 
Coren. (1911), 81 L. J. K. B. 41; 105 L. T. 495; 
76 J.P. 89; 28'T. L. R. 16; 56 Sol. Jo. 333; 10 
L.G.R.1; 5B. W. CG. C. 162, C. A. 

AR a ans :— As to (L) Apld. Webster v. Cohen (1913), 108 


4. 197. 48 to (2) Consd. Tuckwood v. Rotherhain 
Corpn., [1921] 1 K. B. 526. 


2934. ——.]— BREAKWELL ov. CLERK HILL 
GRANITE Co., Lrp., No. 2929, ane. 
2935. -_—.|—SANDERSON v. PARKINSON & 


Sons, Lip., No. 2881, ante. 

_ 2936. - -—.]—--Porrer v. WELCH (JOLIN) & SONS, 
Lirp., No. 4082, post. : 

2937. —— .]---Where a workman sustaincd an 
“injury by accident arising out of & in the course 
vf” his employment within the meaning of 
Workmen’s Compensation Act, 1906 (c. 58), s. 1, 
which injury fell within the term ‘“ latent,’’ it is a 
‘*‘yeasonable cause” for his not giving notice of 
the accident as soon as practicable after the 
happening thereof, as required by scct. 2 of that 
Act, where he was unaware that the iliness from 
which be was suffering was attributable to & duc 
tu the accident.—Tnompson v. Nortit EASTERN 
MARINE ICNGINEERING Co. (1914), 110 I. I. 441; 
7B. W.C. C. 49, C. A. 

20938. ——.|]--WALTERS v. WALL & Sons, Lirp., 
No. 2719, ante. 

2939. -|—On Feb. 6, 1924, appct., who was 
one of the crew of a steamn trawler, was wrecked 
off the coast of Iceland. He was exposed to the 
weather in a leaky boat & remained in his wet 
clothes for some days, being unable to obtain a 
change of clothing until Feb. 10. For some time 
after this appct. felt a certain amount of “ shaki- 
ness,” but no other ill effects from the shipwreck, 
& he subsequently went on two other voyages to 
Iceland in another of resps.’ trawlers. On his 
return he felt ill, & found he was afflicted with 
bladder trouble. He saw a doctor, but was not 
physically tested or examined by him. He subse- 
quently went for three other voyages, cach lasting 
for about three weeks, & suffered from the same 
symptoms. On June 12, 1924, he again saw his 
doctor, who informed him that he was in a very 
Scrious condition & ought not to go to sea again. 
In Oct. he commenced arbitration proceedings, 
claiming compensation on the ground that he was 
totally incapacitated by chronic gastritis & 
haematuria occasioned by the exposure to which 
he had been subjected to in the shipwreck. He 
alleged that he had given verbal notice of the 
accident to the employers on Aug. 1. The 
employers denied liability on the grounds that 
the incapacity was not duc to the shipwreck & 
that they had not received notice of the accident 
#8 soon as practicable after the happening thereof 
& were prejudiced in their defence by want of 
such notice. The county ct. judge found that the 
events in Iccland constituted an ‘' accident ”’ ; 
that the disease from which appct. was suffering 
on June 12, & subsequently was the consequential 
result of the accident ; that the claim for compensa- 
tion was made within six months; that the notice 
was not given as soon as practicable; & that the 
employers were in fact prejudiced by the delay 
in giving notice. He held, however, that appct. 
was not bound to give notice until he realised the 
connection of his illness with the accident & the 





363 


pose rity of a claim for compensation, & that 
ooking at all the facts of the case, & particularly 
having regard to the extreme medical obscurity 
of the particular case, there was reasonable excuse 
for appct.’s delay in giving notice :—Held: there 
was evidence before the county ct. judge on which 
he could find that it was not until the end of July 
when appct. communicated with the employes 
that he realised the connection of cause & effoct 
between the accident & the incapacity from which 
he was suffering, & there was reasonable cause for 
the delay in giving notice until that time. Qu.: 
whether the words ‘‘ knowledge of the accident ” 

in Workmen’s Compensation Act, 1923 (c. 42), 

s. 10 (2), mean knowledge of the actual occurrence 

of the accident or knowledge of the accident 

occasioning injury to a particular workman.— 

FENTON v. KELVIN (OwneERS), [1925] 2 K. B. 

473; 05 L. J. K. B. 3163 1383 L. T. O6£3; 18 

B. W. C. C. 328, C. A. 

Annotations :—Consd. Albison v. Newroyd Mil (19295), 96 
L. J. K. B. 667. Distd. Athorton v. Chorley Colliery Co. 
(1926), 135 L. T. 660. 
2940. Delay after appearance of serious 

symptoms.] —A workman who sccks to obtain the 
benefit of the proviso to Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 2 (1), in respect of failure 
to give notice of the accident as soon as practicable 
after the happening thereof, must prove affirma- 
tively that the employer has not been prejudiced 
thereby, otherwise the circumstances muy be such 
as to lead the ct. to conclude that the mere lapse 
of time must necessarily have prejudiced the 
employer in his defence. 

A workman who has sustained an injury of 
such a latent nature that he does not know for 
some time whether it will have any serious result 
may make a mistake of fact, within the meaning 
of ‘‘ mistake ’’ in the proviso to sect. 2 (1), of the 
Act, in not giving notice as suyon as practicable after 
the happening of the accident, but so soon as he 
realises that he is suffering from some ailment upon 
which he nay have occasion to rely as a consequence 
of the accident, he should give notice to his 
employer, & his failure so to do, even though it 
proceed from a desire to do the best for himself or 
his employer, will not amount to “ mistake or 
other reasonable cause’ within the proviso 
to the sub-sect. 

Mistake docs not mean mistake of law (COZENS- 
HARDY, M.R.).—EGERTON v. Moone, [1912] % 
K. B. 308; 106 f. T. 668; 5 B. W. C. OC. 284, 
C. Aw; sub nom. Epaertron ¢«. Moore, 81 i. J. 
K. B. 696. 

Annotations ;: —Consd. Ellis ¢. Kuirteld Shipbuilding & 
Engineering Co. (1912), 6 B. W. C. C. 308. Folld. Clapp r. 

110 L. T. 491. Apld. Fenton v. Ship 

. BB. 473. Refd. Kuman ve. Dalzicl 

(1912), 6 B. W. C. CG. 900; Webster v. Cohen (1913), 10 

L. T. ae Albison v. Newroyd Mill (1925), 95 L. J. 


K. B. 66 
----—,]-— (1) In Mar. 1912, appct. 





2941. 
while he was engaged in working for resp. fell frum 
a loft in the stable, & injured his head. He was 
semi-conscious for a time. He was away from 
his work for two & a half days. He then returned 
& continued to work until Oct. 1912. But during 
all that time he was suffering from headache, which 
he attributed to the fall that he had had. Lis 
mind went off its balance at that date & he became 
in a condition not to give notice of the accident 
which had happened to him. It was not until 
Mar. 1913, that any written notice of the accident 
was given, or claim for compensation was made, 
as required by Workmen’s Compensation Act, 
1906 (c. 58), s. 2:—Held: the circumstances of 
the case were not such as to render applicable 
the proviso to Workmen’s Compensation Act, 
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Sect. 7.—Conditions of compcrsation: Sub-sect. 1, 
E. (c) ti. & tit. ; sub-sects. 2,3 & 4, A.) 

1006 (c. 58), s. 2, there being no mistake or other 
reasonable cause”? on which appct. could rely ; 
&, therefore, he was not entitled compensation. 

(2) Order for costs of appeal made against 
approved society on their admitting that they had 
instituted proceedings in the workman’s name in 
accordance with National Insurance Act, 1911 
(c. 55), s. 11 (2).—Ciarp v. CARTER (1914), 110 
i T. 491; 58 Sol. Jo. 232; 7B. W. OC. C. 28, 


Annotations :— As to (1) Distd. Clay v. Sherwood Colliery 
Co. (1922), 92 L. J. K. B. 169. Refd. Potter v. Welch, 


1914) 3 K. B. 1020; Thompson v. North Kastern Marine 
y ecring Co. (1914), 7 B. W. GC. C. 49; Zillwood v. 

14),7 B. W. Cc. C. 60; Fox v. Barrow Hematite 
Stool Co. (1915), 84 L. J. K. B. 1327. As to (2) Refd. 
Rushton v. Skey (1914), 83 L. J. K. B. 1503. 


iii. Injury apparently Trivial. 

See Workmen’s Compensation Act, 1925 
ss. 14, 15. 

2942. When a reasonable cause.]-—- PoTrek vr. 
WELCH (JOHN) & Sons, Lrp., No. 4082, post. 

2943. ——-.;-—- HAWARD v. RowseLL & 
MATTHEWS, No. 2694, ante. 

44. —-—.]—A_ bricklayer ruptwed himself 
lifling an unusually heavy bucket of cement. 
lle felt pain but thought he had only ricked himself. 
In a few minutes he was able to go on with his 
work. On getting home he found + lump the 
size of a small marble in the place w:icre he had 
felt the pain. He did not know it was rupture. 
He went on working some three months without 
much inconvenience. The rupture then gave him 

ain. He saw a doctor who ordered him to wear a 
russ. He said he could not work with a truss, 
& gave notice of accident, & claimed compensa- 
tion. The county ct. judge found that the man 
reasonably did not know that he was sulfering 
from rupture or an injury that was likely to in- 
capacitate him in any way. He found upon this 
that there was a reasonable cause for the delay 
in giving notice :-—Held: there was evidence to 
apron the finding.—ZILLWwoov v. WINCH (1914), 
7B. W. CG. GC. 60, GC. A. 

2945. -—--.J—Wiurn ov. Konrp 
(ENGLAND), Lrp., No. 2855, ante. 

46. - -—.]— HOWARTH v. CLIFTON & KERSLEY 
COAL Co., Lrn., No. 2901, ante. 

2947. -|—In July, 1918, a workman met 
with a slight injury to his cye, but continued to do 
his work. This injury sct up inflammation, & 
he was seen from time to time by two medical 
men, who took the view that the eye might get 
well again, & that an opcration would not be 
necessary. Some ten months after the accident, 
the eye being no better, he was advised to go into 
hospital & have it removed. The cye was removed, 
& Immediately on his coming out of hospital he 
gave notice to his employers of the accident & 
made a claim fur compensation, The county ct. 
judge found as a fact that the delay in giving 
notice had not prejudiced the employers in their 
defence, & that in the circumstances there was 
reasonable cause for not giving notice or making 
the claim carliecr. Accordingly he awarded the 
cumpensation :—Held: there was evidence to 
dad tate ee & no misdirection.—DoBson 
Ve O-SAXON PETROLEUM Co., ‘ 
ew. O. . 95, O. A. rane MAGE) 

» ———.|--AT BISON v. NEwnoyp TD. 
No. 2857, ante. ae 


(c. 84), 


Moron Co. 
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2942 i. Then a reasonable cause.}—-RANKINE v. ALLOA COAL Co. 


MASTER AND SERVANT. 


2949. —— Possibility of serious development. |— 
(1) If a workman who has been injured by 
“ accident arising out of & in the course of ’’ this 
employment, within Workmen’s Compensation 
‘Ack, 1906 (c. 58), s. 1, has reason to believe that, 
although he is apperney well, the accident may 
be attended with scrious consequences, then he 
must give notice to his employer ‘‘ as soon as 
practicable after the happening thereof” as 
required by Workmen’s Compensation Act, 1906 
(c. 58), s. 2(1). But it is not necessary for such 
notice to be given by every workman who has 
suffered some slight injury such as a scratch on his 
finger. 

(2) Where, however, a workman sustained what 
was apparently only an abrasion on the palm of 
his hand, but, although his hand gradually got 
worse, he continued working at his employment 
for some days after the happening of the accident 
& he delayed in giving notice thereof to his 
employers until he was found to be suffering from 
septic poisoning :—Held: in the circumstances 
of the case the county ct. judge had come to a 
perfectly right conclusion in deciding that the 
delay was not brought within the exception 
‘“‘mistake or other reasonable cause,” & tho 
employers were thereby ‘ prejudiced in their 
defence.’’—SNELLING v. NORTON HILL COLLIERY 
Co. (1913), 109 L. T. 81; 6B. W. C. O. 506, C. A. 
Annotations :—As to (1) Refd. Dalgiesh v. Gartside (1914), 

7B. W. C. C. 635; Potter v. Welch, [1914] 3 K. B. 1020 ; 

yo mann v. Premier Accumulator Co. (1915), 8 B. W.C. C. 

121; Fox v. Barrow Hematite Steel Co. (1915), 84 L. J. 

K. B. 1327. 48 to (2) Apld. Kydinann »v. Premicr Accumu- 

lator Co. (1915), 8 B. W. C. C. 121. Consd. Wassall v. 

Russell (1915), 84 L. J. K. B. 1606 

2950. —-— Delay after serious developments.|— 
On Thursday, Aug. 20, 1914, a miner, while working 
in his employment, was struck in the eye by a 
piece of coal. It caused a certain amount of 
pain & pricking. He stopped work, washed his 
eyc, & did no more work that day, except that he 
assisted a fellow employee to push tubs. He did 
not go to work on Ifriday because of his injury. 
From Saturday the colliery was closed for a five 
days’ holiday. He first saw a doctor on Monday, 
Aug. 24. Before seeing the doctor he had treated 
his cye with a lotion himself. The eye ultimately 
became septic, & he lost the sight of it. He gave 
no notice of the accident until Aug. 27. Upon a 
claim for compensation the original triviality of the 
injury was alleged as ‘‘ reasonable cause’ for 
want of notice; it was not contended that the 
employers were not prejudiced :—Held: there 
was no ‘‘ reasonable cause ’’ for the want of notice 
within Workmen’s Compensation Act, 1906 (c. 58), 
s. 2(1) (a), & the claim was therefore barred.— 
Fox v. BARROW HEMATITE STEEL Co., Lrp. 
(1915), 84 L. J. K. B. 1827; 113 L. T. 528; 8 
B.W.C. C. 431, C. A. 

2951. ———.]—On Wednesday, Sept. 24, 
1913, a workman slightly injured a finger while 
working in his employment. He got it bound, up 
with a rag, but went on working for that & the 
two Srpeapelens fs days. On Saturday, Sept. 27, he 
went to work as usual in the morning, but at 
10 a.m. had to cease working, because he could 
not hold his hammer. He first saw a doctor on 
Monday morning, Sept. 29, who found that the 
finger was then in a septic condition, & had been 
so for some time before. He gave no notice till 
Monday morning :—Held: as from 10 a.m. on 
Saturday, Sept. 27, there was no reasonable cause 
for the want of notice, & the employers had been 


(o) ili, 
(1904), 6 F. (Ct. of Sess.) 375.—SCOT. 
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2942 ii. ——-.}—FLoop v. Surrmu & LEISHMAN, [1915] 8. C. 726.—SCOT. 
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prejudiced thereby, & the proceedings were 
therefore barred undcr Workmen’s Compensation 
Act, 1906 (c. 58), 8. 2 (1) (a). WASSALL v. RUSSELL 
(JamEs) & Sons, Lrp. (1915), 84 L. J. K. B. 1606 ; 
112 L. T. 902; 8B. W. C. C. 230, C. A. 


SuB-SECT. 2.—LIMITATION OF TIME FOR CLAIM. 
See Sect. 8, sub-sects. 3 & 4, post. 


SUB-SECT. 3.—-CONDITIONS AS TO RESIDENCE. 


See Workmen's Compensation Act, 1925 (c. 84), 
s. 16; Workmen’s Compensation Rules, 1926, 
rr. 66, 67. 

2952. Workman enlisting in army—Sent to 
India with regiment—Whether ceasing to reside 
within United Kingdom.]— Harrison (J. & C.), 
Lrp. v. Dowrina, No. 2969, post. 


SuB-sEcT. 4.—MLEDICAL EXAMINATION. 
A. Examination in First Instance. 
See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 17, 19, 20; Statutory Rules & Orders (1907), 
No. 505; Workmen’s Compensation Rules, 1926, 


r. 58. 

2958. Right of employer to examination— 
Although no notice given of accident—By work- 
man.]——(1) Where proceedings by a workman for 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37), are pending the employer may, 
under Sched. I., clause 3, require the workman to 
submit. himself for examination by a duly qualified 
medical practitioner, notwithstanding that the 
workman has not given notice of the accident in 
respect of which the compensation is claimed. 

(2) An arbitrator has no power to make it a 
condition of an order that a workman shall submit 
himself for examination by a duly qualified 
medical practitioner that the employer shall pay 
the expense of the attendance at such examination 
of a medical practitioner on the workman’s behalf. 
~——OSBORN v. VICKERS, Sons & Maxim, [1900] 2 
Q.B. 91; 69 L. J. Q. B. 606; 82 L. T. 491; 18 
I. L. R. 333; 2 W. C.C. 180, C. A. 

Annotations :—As to (1) Refd. Morgan v. Dixon (1910), 4 


B. W. C. C. 863; Major ». South Kirkby, Featherstone & 
Hunsworth Collieries, [1913] 2 K. B. 145. 


2954. Whether limited to one examination.} 
—(1) Under Sched. I., clause (4), which provides 
for medical examinations between the accident 
& the award, the employer is not restricted to one 
examination only, immediately after notice. _ 

(2) The regulations of the Secretary of State 
dated June 28, 1907, as to times & intervals at 
which examinations may be required are made 
app iicanle by Sched. I., clause (15), to both clauses 
(4) & (14) of Sched. I. 

(3) A workman was severely injured by an 
accident arising in the course of his employment. 
His employers admitted liability & paid him the 
weekly compensation to which he would have been 
entitled under Workmen’s Compensation Act, 
1906 (c. 58), but by arrangement with him, & 
not under the Act. He was attended by the 
employers’ doctors. At the end of three years 
upon their doctors’ advice the employers stopped 
payment of the compensation. The workman 
then commenced proceedings under the Act 
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claiming compensation from the time when the 
payment was stopped. Thereupon the employers 
required the workman to submit himself to medical 
examination at their expense, but the workman 
refused :—Held: the proceedings must be sus- 
pended until the examination had taken place 
as provided by Sched. I., clause (4), of the Act.— 
Mason v. SoOuTH KIRKBY, FEATHERSTONE & 
HuUNSWORTH COLLIERIES, Lrp., [1913] 2 K. B. 
145; 82 L. J. K. B. 452; 108 L. T. 534; 29 
T. L. R. 223; 57 Sol. Jo. 244; 6B. W. C. C. 169, 
Annotations :—-As to (1) Consd. Smith v. Davis, [1915] 

A. C. 528; Pudney v. France, Fenwick, Smith v. Leach, 


[1925] 1 K. B. 346. Ae to (3) Folld. Longhurst v. 5.3. 
Clement (1913), 6 B. W. C. C. 218. 


2955. ——— -]—In July, 1911, an accident 
occurred, & compensation was voluntarily paid 
until Sept. 16, 1911. The workman was medically 
examined on more than one occasion on behalf 
of the employers during this period. Compensa- 
tion was stopped in Sept. 1912, & the workman 
filed an application for arbitration, claiming con- 
tinuation of compensation. The employers re- 
quested that he should again be medically 
examined, but he refused. The county ct. judge 
found that the refusal was unreasonable, & 
suspended the proceedings pending examination : 
——-Held: the proceedings were properly suspended. 
—LONGIURSYT v. CLEMENT (OWNERS) (1913), 6 
B. W. C. C. 218, C. A. 

2956. —— Further examination reason- 
able.|—Para. 4 of Sched. I. of Workmen’s Com- 
pensation Act, 1906 (c. 58), which provides that 
where a workman has given notice of an accident 
he shall, if so required by the employer, submit 
himself for examination by a duly qualified 
medical practitioner, & if he refuses to submit to 
such examination, that his right to take or 
prosecute any proceeding under the Act in relation 
to compensation shall be suspended until such 
examination has taken place, does not contemplate 
only one such examination, & after the workman 
has been examined once the county ct. judge has 
power to suspend the procecdings if he refuses to 
submit a further medical examination when such 
examination appears to be reasonable. Para. 14 
of the Sched. applies only to the case of a workman 
who is actually at the time receiving weckly 
payments under the Act.—SMITH v. DAVIS (D.) & 
Sons, Lrp., [1915] A. C. 528; $41.7. K. 33.1125; 
113 L. T. 250; 31 T. L. R. 3563 59 Sol. Jo. 397 ; 
8 B. W. C. C. 318, LL. 

Annotations :—Mentd. Davies v. Glyncorrwg Colliery Co., 

(1925] 2 K. B. 339; Guest, Keen & Nettlefolds v. Williams 


(1925), 18 B. W. C. C. 68; Pudney ». France, Fenwick, 
Smith v. Leach, {1925} 1 K. B. 346. 


2957. Power of arbitrator to impose con- 
dition.|—OSBORN v. VICKERS, Sons & Maxim, No. 
2953, ante. 

2958. Presence of workman’s own medical 
attendant—Workman not entitled as of right.]— 
A. workman who had given notice of an accident 
within Workmen’s Compensation Act, 1906 (c. 58), 
refused to submit himself for medical examination 
by a medical practitioner provided by his 
employers except upon the condition that his 
own medical attendant. should be present through- 
out the examination. There were no special 
circumstances which required the presence of the 
medical attendant :—Held: (1) in the absence 
of special circumstances the workman was not 
entitled as of right to have his medical attendant 
present at the examination ; (2) whether a request 
for the presence of the medical attendant was under 














PART XIV. SECT. 7, SUB-SECT. 4.-—A. 
e. Necessity for certificate. }—-Er p. MARTIN (1928), 23.8. R. N.S. W. 411; 40 N.S. W. W. N. 91.—AUS. 
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Sect. 7.—Conditions of compensation: Sub-sect. 4, 
A. & R. Sect. 8: Sub-sects. ] & 2.] 


the circumstances reasonable is question of fact 
to be determined by the arbitrator under the Act. 
The question whether there is a refusal or not, 
under Workmen’s Compensation Act, 1906 (c. 58), 
to submit to an examination is a question of fact, 
& any reasonable requirement that may be put 
forward by the workman, such as, for instance, 
having his own medical man present, ought not 
& would not by any reasonable arbitrator be held 
to amount to a refusal to submit to examination 
(LORD ATKINSON).—-MORGAN v. DIXON (WILLIAM), 
Lrp., [1912] A.C. 74; 811. 39.P.C0.57; 105 L. T. 
6078; 287. L. R. 643 56 Sol. Jo. 88; 5B. W.C. C. 
184, IT, I. 
Annotation i~—As to (2) Expld. Smith vo. Davis, [1915] A. C. 


2959. —— Request for presence—Whether 
reasonable or question of fact.|—-MoRrGAN v. DIXON 
(WILLIAM), Lirp., No. 2958, andle. 

2960. Times & intervals of examinations—Regu- 
lations of Secretary of State.)—Masor v. Soutn 
KIRKBY, FEATHERSTONE & HuNnswortTnH (Cor- 
LIERIES, Lrp., No. 2954, ante. 

2961. Refusal of workman to submit to examina- 
tion— Suspension of proceedings.) Mason ». 
Sout Kinkry, FEATHERSTONE & HUNSWORTH 
COLLIERIES, J /rp., No. 2954, ante. 

2962. - ————.]—LONGHURST 2, 
(OwnkEns), No. 2955, ante. 

° — — ——.]— SMITH v. DAVIS (:).) & Sons, 
lp., No. 2956, ante. 

2964. —--~- Refusal a question of fact.] --Mor- 
GAN v. DIXON (WILLIAM), Lrn., No. 2058, anle. 


ee 


CLEMENT 


B. While Workman in Receipl of Weekly Payments. 


See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 18, 19, 20; Statutory Rules & Orders (1907), 
No, 505; Workmen’s Compensation Rules, 1926, 


r. 58. 

2965. Refusing or obstructing examination— 
Refusal of further examination by medical referee— 
After previous examination by employer’s doctor.]— 
A workman in reccipt of weekly payments by way 
of compensation under Workmen’s Compensation 
Act, 1897 (c. 37), who has at the request of the 
employer, under Sched. I., clause 11, to the Act, 
submitted to examination by the cmployer’s 
doctor, cannot be required by the employer to 
submit to a further examination by a medical 
referee appointed under the Act, & he may, if the 
employer suspends the weekly payments, proceed 
to arbitration under the Act.—NEAGLE v. NIXON'S 
NAVIGATION Co., Ltp, Epwarps v. GUEST, 
KEEN & NEerriEeFoips, Lrp., [1904] 1 K. B. 339; 
73 I. J. K. B. 165; 68 J. P. 297; 52 W. R. 356; 
20 7. 1. R. 160; sub nom. NEAGLE v. NIXON'S 
NAVIGATION Co., EDWARDS ». GuEsT, KEEN & 
NETILEFOLDS, HIATT v. GUEST, KEEN & NETTLE- 
FOLD, 90 1. T. 49; 6 W. C. C. 140, C. A. 

2966. ——- What amounts to refusal— Request 
for presence of own medical attendant.) — A 
medical man instructed by the employers asked 
a workinan In receipt of weekly payments under 
Workmen's Compensation Act, 1906 (ec. 58), to 
submit himself to examination. The man 
answered that he had no objection provided his 


PART XIV. SECT. 7, SUB-SECT. 4.—B. 











&. —— What amounts to obatruc- 
tion—Departure abroad.|}—FINNIE v. 


MASTER AND SERVANT. 


own medical man was present :—Held: he had 
not refused to submit himself to examination 
within the meaning of the Act.—DEvITrT v. BAIN- 
BRIDGE (OWNERS), [1909] 2 K. B. 802; 78 I. J. 
K. B. 1059; 101 J. T. 209; 2 B. W. C. O. 383, 
Annotation :-—Consd. Morgan v. Dixon, [1912] A. C. 74. 

—— -——.]—-Compare No. 2958, ante. 

2967. ——- ——— Demand for examination in 
office of workman’s solicitor—é& in presence of 
solicitor.|—A workman in receipt of compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
was required by his employers to submit himeelf 
for examination by a certain duly qualified medical 
practitioner. The workman refused to do so 
unless the examination was at his solrs.’ office or 
in his solrs.’ presence. ‘he employers repeated 
their request, but stated that the workman’s 
medical adviser might attend at the examination. 
The workman again refused unless his conditions 
were complied with:—Held: on these facts, 
there was a refusal to submit to examination 
within Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (14). 

It cannot be too well known that a solr.’s office 
is not, in ordinary circumstances, a proper place 
at which to hold a medical examination of a 
workman (CozENS-Harpy, M.Iit.).—WARBY 7. 
PLAISTOWF & Co. (1910), 4 B. W. C. GC. 67, GO. A. 

2968. ———_ ——— Demand for examination at 
surgery of workman’s doctor.]— A workman 
refused to attend for medical examination at the 
residence of the employer’s medical man, but 
offered to submit himself to cxamination at the 
surgery of his own doctor :—Held: on the facts, 
there was evidence to support the finding of the 
county ct. judge that the workman had _ not 
refused to submit himself for examination within 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. 1. (14).—Hanrpina v. Roya Matt STEAM 
Packet Co. (1910), 4 BR. W. C. ©. 59, C. A. 
uncles -~Refd. Warby vr. Plaintowe (1910), 4 2B. W. 


2969. ——— What amounts to obstruction—De- 
parture abroad-——With territorial regiment.|——A 
workman, who had met with an accident in the 
course of his employment was in receipt of co 
pensation for partial incapacity under an award, 
enlisted in a Territorial regiment. The employers 
subsequently applied for a review & termination 
of the compensation, but, on their writing to the 
workman’s solrs. requiring him to be medically 
examined, they were told that he was in India 
with his regiment. Thereupon they applied to 
suspend the payments of compensation, on the 
grounds, first, that by going abroad the workman 
had obstructed his being medically examined ; 
& secondly, that he had ceased to reside in the 
United Kingdom :—Held: the workman had in 
no way obstructed the medical examination so as 
to entitle the employers to a suspension of the 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), Sched. I., clause 14, & he had mot 
ceased to reside in the United Kingdom within the 
meaning of Sched. I., clause 18, of the Act.— 
Harrison (J. & C.), Lop. v. Dow zine, [1915] 
3K. B. 218; 841. J. K. B. 1412; 113 L. T. 622 ; 
81 T. L. R. 486; 59 Sol. Jo. 612; 8 B. W. O. C. 
544, 0. A. : 








k. Refusal to comply with medical 
directions.}—~In a case stated under 


f. Refusing or obstructing exami- | Dun 
aay Ha oe SONNEI euead.} 254° SCOT: sea —Held ey anployer was rin bound 
END IRON & STREL Co (1803) 5 to continue weekly payments to an 
(Ct. of Seas.) 991; 40 Se. L. KR 7g - : xi ~~~ ——-_ ———.] — BarRD_ v. | injured workman when the continu- 
11 8. L. T. 269.—SCOT, oe ; scoT. (1905), 7 F. (Ct. of Sess.) 461.— | ance of his incapacity was due to 


neglect to comply with certain simple 
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2970. Time & interval of examinations—Regula- 
tions of Secretary of State.|——-Masor v. SoutTn 
KIREBY, FEATHERSTONE & HUNSWORTH COL- 
LIERIES, Lrp., No. 2954, anie. 


nent tte SSN 


Sect. 8.—THE CLAIM FOR COMPENSATION. 
SUB-SECT. ]1.—IN GENRERAT.. 

Sce Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2971. Meaning of ‘‘ claim for compensation ’’— 
Notice of claim for compensation—Not initiation of 
arbitration proceedings.| —- (1) By Workmen’s 
Compensation Act, 1897 (c. 37), 8. 2 (1), proceedings 
for the recovery under that Act of compensation 
for an injury shall not be maintainable unless notice 
of the accident has been given as soon as prac- 
ticable, & unless “the claim for compensation with 
respect to such accident has been made within 
six months from the occurrence of the accident 
causing the injury... .” 

A workman who had been injured in the course 
of his employment sent to his employers within 
six months a notice of the accident, & ulso a notice 
stating that he claimed a certain amount as com- 
pensation for the injury received by him. More 
than six months after the accident he filed a 
request for arbn. in the county ct. :-—Held: tho 
proceedings were in time. 

(2) An employer can be an appet. for arbn. 

(3) % The claim for compensation ’? means, not 
the initiation of proccedings before the tribunal 
by which the compensation is to be assessed, but 
a notice of a claim for compensation sent to the 
workman’s employer. 

he requirement of Workmen’s Compensation 
Act, 1897 (c. 37), 8. 2 (1), that the claim for com- 
pensation is to be made within six months of the 
accident is fulfilled by a written notice served 
within the time limited by the injured workman 
on the employer, referring by date to the accident 
« stating the amount of compensation demanded. 

(4) Construction of the Acts (see No. 2030, ante). 
~ POWRLIL v. MAIN COLLIERY Co., [1900] A. C, 
$66; 69 L. J. Q. B. 758; 83.1. T. $5; 65 J.P. 100 : 
40 W.R. 49; 16 T. T. R. 4663 2 W.C. GC. 20, HL, 

nnotations :—.48 to (1) Refd. Leslic ». Robson (1920), 13 

B. W. C. ©. 150. 4a to (2) Refd. King ». Port of London 

Authority, [1920] A. ©. 1. Ae to (3) Refd. Wright v. 

Gognall, 11900) 2 Q. B. 240; Oliver v. Nautilus Steam 

Shipping Co., [1903] 2 K. B. 639; Rouse v. Dixon, [1904] 

2 K. B. 628; Thompson v. Goold, ert C.409 ; Stevens 

v. Thorne, [1916] 2 K, B. 69; King v. Port of london 

Authority, [1920] A. ©. 1; Leslie »v. Robson (1920), 13 

B. W. C. C. 1503 Lingley ». Firth, (1921) 1 K. B. 655; 

Atherton v. Chorley Colliery Co. (1926), 135 L. ‘I. 660; 

Bennett », Whitehead, [1926] 2 K. B. 380. Asto (4) Conad. 

Lowe v. Myers, [ 1906) 2 K. B. 265; Darlington v. Roscoe, 

{1907} 1 K. 3. 219. Refd. Thompson v. North Kastein 
thea ne Engincering Co., [1903] 1 K. B. 428; Sutton wv. 
wae we [1909] 2 K. B. 791; Carolan v. Harrington, 
Bar fuera agate Cais GRIMY 3 BW a 
ey » . u 40 . ‘ DD. , 
King v. Edinburgh Collierles Co. C1923) 17 iB. W.C.C. 324. 


2972. Whether claim must specify any sum.]— 
POWELL v. MAIN COLLIERY Co., No. 2971, ante. 
2978. ——.)—A claim for compensation “as 
per claim in the Employers’ Liability Act” is a 
Valid claim.— LINKLATER v. WEBSTER & Son, Lp. 
(1904), 6 W. GC. C. 50, C. A. 
Annotation -—Refd. Thompson v. Goold (1910), 103 1. T. 





medical directions which had been 
Riven him.—Dowpbs v. BENNIE & SON 
bee ae 5 tiara Sess.) 268 5 40 
Scor” 288; 0s. L. T. 4 


PART XIV. SECT. 8, SUB-SECT. 1. 
2972 i. Whether claim must apecify 


any sum.}—In order to satisfy the re- 
quirements of Workmeu’s Compensa- 
tion Act, 1897, a ‘* claim ” for com- 
39.— | pensation must be a claim for a definite 
& specified amount, & not merely an 
intimation of a demand, for compensa- 
tion.--MAVER . PARK (1905), 8 F, 
(Ct. of Sess.) 250.—SCOT. 
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2974. -|—In making a claim for compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), it is not necessary to specify any sum.— 
THOMPSON v. GooLD & Co., [1910] A. C. 409; 79 
L. J. K. B. 905; 103 L. T. 81; 26 T. L. R. 526; 
54 Sol. Jo. 599; 3B. W. C. C. 302, H. L. 





Annotations -—Refd. Allen v. Hoey (1914), 8 B. W. C. C. 
424+: Coulson v. South Moor Colliery Co, (1915), 112 L. T. 
901; Prophet v. Roberts Cee 88 L. J. K. B. 975; 

ve 


Lingloy v. Firth, [1921] 1 K. B. 6 

2975. Erroneous claim—Claim under wrong 
statute—Employers’ Liability Acts.]|— LINKLATER v. 
Wesster & Son, LtTp., No. 2973, ante. 

2976. When claim ‘* made ’’——Letter duly posted 
to employers-—Presumption of delivery—Rebuttal.| 
—A claim for compensation under Workmen’s 
Compensation Act, 1906 (c. 58), is not ‘‘ made ”’ 
by a workman within sect. 2 of the Act until it 
has been communicated to the employers; but 
when a Ictter making a claim has been properly 
addressed, stamped, & posted, a presumption 
ariscs that it has been delivered, which it is for 
the employers to rebut. 

On & prior to Sept. 18, 1915, a munition worker 
met with accidents arising out of & in the course 
of her employment whereby one of her eyes was 
injured, & after working on for about a fortnight 
became incapacitated until the following July. 
On Mar. 22, 1916, the employers received notice 
of claim for compensation under Workmen’s 
Compensation Act, 1906 (c. 58), but refused to 
accept it, as if was not made within six months of 
the accident as required by sect. 2 of the Act. 
The worker, however alleged that she had posted 
a notice of claim to the works managcr on Dec. 29, 
1915. The employers called evidence to show 
that all letters were received by their corre- 
spondence department & sorted & remitted to the 
various departments, & proved that no such Iectter 
had been received by the claims department. 
No one was called from the correspondence depart- 
ment. The county ct. judge held that a notice of 
claim had been duly posted to the employers on 
Dee. 29, 1915, & made an award in favour of the 
worker without making it clear by the judgment 
whcther he was of opinion that the letter had been 
received & lost in the correspondence department 
or lost in the post. He also took the view that 
in any case the failure to give notice within six 
months was occasioned by reasonable cause :— 
Held: (1) there was no ground on which the failure 
to give notice of claim within six months could be 
held to be occasioned by reasonable cause ; but 
(2) the county ct. judge must be taken to have 
decided that the letter had reached the employers’ 
correspondence office & been lost there.—WaAtTTS 
v. VICKERS, Lrp. (1916), 86 L. J. K. BL 1773 116 
L. T. 172; 33 T. J. R. 137; 10 B. W. C. C. 126, 
C. A. 


rca een 


SuB-sEcT. 2.—FonrM. 


a vom Compensation Act, 1925 (c. 84), 
8S. 1 g Lede 

2977. General rule—Form making clear to em- 
ployer that compensation claimed.]— (1) Appct., 
having been injured by accident while in deft.’s 
service, claimed compensation under Workmen's 
Compensation Act, 1906 (c. 58). He did not 


2972 ii. .F—A “claim forcompen- 
sation ’? under Workmen’s Compensa- 
tion Act, 1897, must be a claim for a 
specific sum, & not merely an intima- 
tion of a demand for compensation. 
—KILPATRICK v, WEMYSS AL Co., 
LTp., {1907} S. C, 320.—SCOT. 
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oe oe claim for compensation: Sub-sects. 2, 
suggest that he had himself given notice of any 
claim for compensation under the Act, but his 
wife gave evidence to the effect that she had written 
to resp. each week for her husband’s wages, & that 
resp. had paid five weeks immediately after the 
accident & then stopped payment. During the 
sixth week she saw resp. at his house & asked him, 
if he would not compensate appct., whether he 
would compensate her & the children. He 
replied she was nothing to him or he to her, but he 
was sorry for them :—Held: there had been no 
notice of a claim for compensation under the Act, 
& appct. was therefore not entitled to an award 
of compensation. 

(2) A claim need not be in formal words, but 
il must be made in some way which makes it 
clear to resp.’s mind that a claim for compensation 
under the Act is being made (Cozens-Harpy, 
M.R.).—J OHNSON v. WOOTTON (1911), 27 T. L. R. 
487; 4B. W. C. C. 258, C. A. 

Annotation :—~As to (2) Refd. King v. Port of London 

Authority, (1920] A. C. 1. 

2978. —— .|—A workman was injured on 
Sept. 14, 1920. A letter was written to the 
employers on Sept. 16 intimating that compensa- 
tion would be claimed. This was followed by an 
interview between the employers’ insurance co. 
& appct.’s solr. which showed that the insurance 
co. were clearly under the impression tl.at a claim 
under Workmen’s Compensation Act, 106 (c. 58), 
was being put forward. Appct. did not make an 
application for proceedings until July, 1921, & the 
employers raised the issuc that no claim under 
Workmen’s Compensation Act, 1906 (c. 58), was 
made within six months of the occurrence of the 
accident. The county ct. judge made an award 
in favour of the employers on this point, but also 
made an alternative award in the event of his 
being mistaken :—Held: on the evidence, appct. 
had discharged the onus of showing that it was 
brought to the mind of the employers that a 
claim was being made, & there was no evidence to 
support the award.—CRAIG v. CRYPTO ELECTRICAL 
Co., Lp. (1922), 15 B. W. C. C. 71, C. A. 

2979. Need not be in writing.|—Lows v. MyrEnrs 
(M.) & Sons, No. 3012, post. 

2980. Formal words unnecessary.| — JoiNSON 
v. WooTTon, No. 2977, ante. 

2981. Verbal claim—Interview with employer— 
By wife of workman.]—JOHNSON ». Wootton, No. 
2977, ante. 

2982. ——- |—A workgirl had her finger 
injured by accident in the course of her employ- 
ment on Mar. 29, 1920. She became partially 
incapacitated in consequence. On Aug. 6, 1920, 
the secretary of a friendly society in which the girl 
was insured wrote to the employers, notifying 
them that the society, pursuant to National 
Insurance Act, 1911 (c. 55), s. 11 (3), ‘is making 
advances to Miss Nancy Jacobs ... an insured 
person, pending the settlement of her claim against 

ou for compensation or damages... .’? Appct., 
in her evidence, spoke of an interview which she 
had had with her employer after the accident. 
According to the notes of the county ct. judge that 
interview was as follows: ‘‘I went & saw resp. 
& showed him a certificate I got from the doctor. 
He refused to look at it, said, ‘I cannot help it in 
any way because you are not in the Compensation 
Act.’’’ The county ct. judge made an award in 
favour of the employer, saying that he could 
not hold that the visit to resp., spoken to by a 


, ‘ ct., 
was the making of the claim, & that the atten: rom 
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the secretary of the friendly society only appeared 
to assume that a claim either had been made, or 
probably would be made, & he could find no facts 
from which to infer that the failure to make a 
claim within six months was due to mistake or to 
any reasonable cause :—Held: there must be a 
new trial, as the notes of the county ct. judge 
appeared to be incomplete.—JACOBS v. MANDEL- 
BAUM (1921), 14 B. W. C. C. 206, C. A. 

2983. Claim by letter—Request for wages.|— 
A woman engaged as cook at a hospital, living at 
her own home, injured her knee while at work, 
& was incapacitated. A fortnight later she wrote 
to the employers, asking what they would do for 
her as she had got to find & pay a substitute at 
her work, & her approved society upon which she 
was claiming, wanted to know what she was 
receiving from her employers. Some wages then 
due to her were subsecuently paid. No other 
claim was made until after the lapse of more than 
six months:—Held: the letter was a claim for 
wages due, & not a claim for compensation under 
Workmen’s Compensation Act, 1906 (c. 58), & 
there being no other claim within six months of 
the accident proceedings to recover compensation 
could not be maintained.—ABBOTT v. LIGGLES- 
bie JOINT HOSPITAL BOARD (1915), 9 B. W. C. C. 

7, C. A. 


Annotations :—Refd. Hillman v. L. B. & S. C. Ry., [1920] 
4 ro ¥* 284; King v. Port of London Authority, [1920] 


2084. ——— Letter ‘‘ without prejudice.’’]— A 
workman was injured by accident on Feb. 7, 1918, 
when in the employment of resps. In Sept. 1921, 
he filed a request for arbitration, claiming com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58). On the claim coming on for hearing, 
the county ct. judge said that no claim had been 
made within six months of the occurrence of the 
accident. He declined to accept, as evidence that 
a claim had been made, a Ictter marked ‘‘ without 
prejudice,’ & made an award in favour of the 
employers without hearing further evidence. No 
other evidence of a claim having been made was 
tendered :—Held: the learned county ct. judge 
was right in rejecting the letter marked ‘‘ without 
prejudice,’ & as there was no evidence of any claim 
having been made within six months, the award 
was justified —BIsHop v. CiviL. SERVICE SUPPLY 
Assocn, (1922), 15 B. W. C. C. 128, C. A. 

2985. ——— Claiming damages.]—The father of a 
workman, who on June 14, 1924, when twenty 
years old, was killed in an accident during his 
employment, wrote to the employers on June 28, 
1924, that he was submitting a claim for £1,500 
for the loss of his son, & on June 11, 1925, brought 
an action in the K. B. Div. for damages, but gave 
notice of discontinuance of that action on Aug. 28, 
1925. On Oct. 15, 1925, he filed a request for 
arbitration, claiming as a dependant of his son 
under Workmen’s Compensation Acts. The claim 
for damages was relied upon as sufficient clai 
under Workmen’s Compensation Acts. ‘The 
county ct. judge found that no claim for com- 
pensation had been made within six months from 
the time of the death of the son, & consequently 
the claim was barred by Workmen’s Compensation 
Act, 1906 (c. 58), 5. 2(1). It was not suggested 
that there was any reasonable cause for delay in 
making a claim under Workmen’s Compensation 
Acts :—Held: the clajm for damages contained 
in the letter of June 28, 1924, was not a claim under 
Workmen’s Compensation Acts, & such claim being 
out of time was therefore barred.— STAFFORD v. 
Perrir (D.), Lrp. (1926), 19 B. W. C. C. 185, 
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2986. Printed exception in statutory form— 
Release by seaman of claims on discharge—Excep- 
tion of claims under Compensation Acts.]—Har- 
PER v. HARPER, No. 3014, post. 

2987. Inquiry of employer by workman—As to 
likelihood of obtaining compensation.]—PROPHET 
v. Roperrs, No. 3020, post. 


SUB-SECT. 3.—TIME FOR MAKING. 

eo ere Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2988. Within six months— Of accident.] — 
POWELL v. MAIN COLLIERY Co., No. 2971, ante. 

2989. .|—A workman in 1901 became 
a member of an accident society, a scheme certified 
under Workmen’s Compensation Act, 1897 (c. 37), 
s. 3, for five years from 1898, & shortly afterwards 
met with an accident causing permancnt 
incapacity. In 1903 the scheme expired by 
effluxion of time, & a new scheme having the same 
funds was certified ; the workman did not become 
a member of this new scheme, but weekly pay- 
ments were continued. Under Workmen’s Com- 
pensation Act, 1906 (c. 58), the scheme was not 
re-certified. Weekly payments, however, were 
still made to the workman out of the funds as 
long as they lasted, but in Nov. 1912, they became 
completely exhausted. The workman then 
claimed compensation from the employers :— 
Held: as the workman had contracted out of the 
Act, the employers were under no liability to him 
under the Act. Semble: delay in making a 
claim would have been sufficient to avoid liability. 
-—HAWortTH v. ANDREW KNOWLES & SONS, LTD. 
ACCIDENT Society (1903), 19 T. L. R. 658; 5 
W. OC. C. 57, C. A. 
Annotation :—Expld. Allen v. G. E. Ry., [1914] 2 K. B, 


2990. -]—SANDERSON v. PARKINSON 
& Sons, Lrp., No. 2881, ante. 

2991. ——— Of death—Claim by dependant— 
Claim by workman previously lodged.]—A claim by 
dependant of deceased workman, being an entircly 
separate & independent claim from any claim made 
by the workman before his death, must be made 
within six months of the death, in accordance with 
Workmen’s Compensation Act, 1906 (c. 58), s. 2, 
notwithstanding that a claim had previously been 
made by deccased.— WILSON v. MAPLE MILL, Lp. 
(1925), 95 lL. J. K. B. 666; 1384 L. 1. 188; 18 
B. W. C. C. 465, C. A. 

2992. Unaffected by Public Authorities Protection 
Act, 1893 (c. 61).]—Fry v. CHELTENHAM CORPN., 
No. 2933, ante. 

2993. Proof that claim within time—Onus on 
applicant.|—A professional football player was 
Injured when playing, & claimed compensation 
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under Workmen’s Compensation Act, 1906 (c. 58). 
The employers contended that no claim for com- 
pensation had been made within six months from 
the date of the injury. The judge made no finding 
on that point :—Held: the onus is upon appct. 
to prove that a claim was made within six months, 
or if he does not prove this, he must then show that 
he comes within the proviso of s. 2 (1) (b) of the 
Act.—RoOBERTs v. CRYSTAL PALACE FOOTBALL 
Cus, Lrp. (1909), 3 B. W. C. C. 61, C. A. 

2904. Industrial disease — Certificate dating 
further back than six months.|—Moore v. NAVAL 
CoLLiEry Co., Ltp., No. 3033, post. 

———.]—-See, generally, Sect. 22, post. 

2995. Whether limitation formality or techni- 
cality.|—-PRorukt v. ROBERTS, No. 3020, post. 

2996. ——.]—-ATHERTON v. CHORLEY COLLIERY 
Co., Lrp., No. 30380, post. 

2997. No obligation to make ‘‘as soon as 
practicable.’’]—HiLL v. HoLiipay (L. B.) & Co., 
No. 3037, post. 


TRE ne ea 


Susp-secT. 4.—FAILURE TO CLAIM WITHIN TIME 
— REASONABLE CAUSE. 
A. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2998. Question of law.|—Moork v. NAVAL CoL- 
LIERY Co., Lrp., No. 3033, post. 

2999. -|\—On Jan. 31, 1917, appct., while 
in the employ of resp. railway co., sustained a 
rupture. He reported the accident to an official 
of the co., who told him to get first aid, which he 
did, & was supplied with a truss. He continued 
to work for the co., though not doing his usual 
heavy work, for which he was incapacitated, & 
the co. paid him his full wages until Apr. 5, 1919, 
when he was discharged. He then made a claim 
for compensation, & his application was refused 
by the county ct. judge on the ground that the 
claim had not been made within six months from 
the occurrence of the accident, & that the failure 
to make a claim was not occasioned by “‘ reason- 
able cause’? within Workmen’s Compensation 
Act, 1906 (c. 58), s. 2(1) (0). The workman 
appealed :—#Held: the function of the arbitrator 
in such a case was to find the facts, & then to 
direct himself, as matter of law, whether those 
facts constituted ‘‘ reasonable cause ’”’ within the 
sect. It was open to the Ct. of Appeal if they 
thought that the arbitrator had come to a wrong 
conclusion of law to reverse his decision & send 
the case back to him. Jn the present case the 
failure to make a claim within six munths was, 
under the circumstances, occasioned by “‘ reason- 
able cause.”’ 

[The employer] ought not to be deprived of the 
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2988 i. Within six months—Of acci- 
dent. }—SMOLIK ©, WALTERS (1912), 20 
Ww. L. R. 57 ? 4 Alta. L. R. 179.—CAN. 


2988 ii. ——— ——.. } BERGE v. MAC- 
WLR. 0380 SF Dek, eee 3d 
Alta. L. R. 238.—CAN. : 

2988 iii. ——————. }—_-ALLEN v. HOEY 
adi), 8B. W. 0. C44 In. 

988 iv. ——— ———. }—An application 
to the sheriff as arbiter ander the Act 
to the compensation is itself ‘‘a 
claim for compensation,” & if brought 
within six months of the accident does 
not require to be preceded by any 
reel on of fae : 

ORTH OF SCOTLAND RY. Co. 
(1901), 3 EF. (Ct. of Sess.) 908; 38 
J.—VOL. XXXIV. 


Sc. L. R. 653; 9S. L. T. 96.—SCOT. 





2988 v. ——,}]— O'NEILL B. 
MOTHERWELL, [1907] S. C. 1076.— 
SCOT. 

2988 vi. ——.]— A workman 





who was injured through an accident 
occurring at 11.30 a.m. Nov. 24, 1908, 
lodged a claim fur compensation with 
his employers under Workmen’s Com- 

ensation Act, 1906, at 5.30 p.in. 

ay 24, 1909. in an application for 
compensation :—Held : the claim had 
been made within six months from the 
accident as required by s. (2) (1) of 
the Act.—PEGGIE vt. EMYss COAL 
Co., LTD., {1910) S. C. 93.—SCOT. 


ANDERSON (ALEXANDER) & SONS, 
{1911] 8S. C. 181; 48 Sc. L. R. 187; 


ote wee ee ee 


(1910) 2S. L. T. 401; 4B. W. C.C, 
354.—S8COT. 


l-—— Of death.})-—- FOLEY  ». 
Harpiz & Co., (1923) 2 1. R. 85; 16 
B. W. C. C. 350.—IR. 


m. ee ——,] YLE v. 
M‘GINTY, [1911] S. C. 589; 48 Sc. 
L. R. 4745; [1911] 1S. L. T. 272; 4 
B. W. C. C. 389.—SCOT. 

n. Within one year—Of death.) — 
CANADIAN PACIFIC Ry. Co. v. ROBIN- 


SON (1891), 19 8S. C. R. 292; reved. 
[1892] A. C. 481.—CAN. 


PART XIV. SECT. 8, SUB-SECT. 4.—A. 

0. Different cause from cause 
pleaies ButTtT v. EATON (JOHN W.), 
AUS. (1920), 21 8. R. N. 8. W. 399.— 
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» B.C. ol 


protection {given by the Act] unless all the cir- 
cumstances warrant the conclusion that reasonable 
cause for not complying with the statute has been 
proved to exist. I think that the length of time 
which has elapsed since the expiry of the six months 
must always be a very matcrial factor in deter- 
mining whether or not that state of things has 
been proved to exist (IIVE, J.).—HILLMAN v. 
Lonpbon, Bricnuton & SoutH Coast Ry. Co., 
[1920] 1 K. B. 284; 89 L. J. K. B. 334; 122 
L. T. 214; 64 Sol. Jo. 82; 12 B. W. C. C. 323, 


C. A. 

Annotations -—Distd. Leslie v. Robson (192 
150. Apld. Lingley ». Firth, [1921] 1 K. 
3000. Further delay after reasonable cause estab- 


lished—Whether bar to proceedings.]|—PropHet 


v. ROBERTS, No. 3020, post. 
3001. —— -| — HILLMAN v. LONDON, 
Briauton & SoutH Coast Ry. Co., No. 2999, ante. 
8002. ——- ———.|— LINGLEY v. FimtTu (Tnomas) 


& Sons, No. 3035, ante. 





B. Mistake—Ignorance of Law. 


or Workmen's Compensation Act, 1925 (c. 84), 
ss. 14, 16. 

3003. Ignorance of law no mistake—lIgnorance 
of statutory right.]|—A housemaid injured her knee. 
She continued to receive her full wage. for a year 
& seven months, being ill for a good part of the 
time. She was then discharged, & brought pro- 
ceedings. She had made no claim for compensa- 
tion & gave as her reason for not having done so 
that she did not know of the Act of Parliament :— 
Held: this was not a mistake or other reasonable 
cause for not making claim.—Jupp v. METRO- 
POLITAN ASYLUMS BoaRpD (1912), 5 B. W. C. C. 
420, C. A. 

Anadation :—Folld. Leslic v. Robson (1920), 13 B. W. CG. C. 


8004. —v-—.]—Appct. had her wrist in- 
jured, while in resp.’3 employment, on Apr. 11, 
1919. She told her employer of the injury, & he 
gave her advice as to treatment. She continued 
to do light work with her right hand, & was paid 
full wages until Aug., when she was informed that 
she would have to leave. She was paid up to 
Oct. 6, & left on the following day. On Nov. 2, 
she went to sce a doctor, who told her to go & see 
her solr., which she did, & on Jan. 26, 1920, she 
filed a request for arbn. The county ct. judge in 
his judgment, suid: ‘‘ The only inference to be 
drawn from the evidence of the doctor & the visit 
of appct. to her solr., is that up to that time she 
was not aware she had any rights under Workmen’s 
Compensation Act, 1906 (c. 58), but if she was 
aware of them, no reasonable ground has been 
shown for not making the claim within the 
statutory six months.’’ He therefore made an 
award in favour of resp.:—Held: there was 
evidence to support the finding, & no misdirection. 
oo v. RoBsON (1920), 13 B. W. C. O. 150, 

3005. ——— —---.]—A workman was injured by 
accident arising out of & in the course of his 
employment on Oct. 13, 1922. He was taken to 
hospital, where he remained until Nov. 3, 1923. 
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3003 i. Ignorance of law no mistake— 
Ignorance of statutory right.J—A work- 
man failed to make a claim within 
six months of the accident owing to 
his ignorance of the existence of the 
Act :—Held: this was not a mistake | ‘ 


was 


p. Whether 


ae B. W. C. C. 
. 655. 





or other reasonable cause within Work- 
men’s Compensation Act, 1906, & he 

barred from recovering compensa- 
tion.— MELVILLE v. MCCARTHY (1912), 
47 1.1L. T. 57.—IR. 


mistake reasonable.) — 
take ’ referred to in Workmen’s 


MASTER AND SERVANT. 


He made no claim for compensation until Nov. 6, 
1923. Medical evidence was given that while in 
hospital appct. was not in a fit state to transact 
business. ‘The county ct. judge held that in these 
circumstances there was reasonable cause for his 
failure to make a claim within six months, & made 
an award accordingly. The workman stated at 
the hearing that he was ignorant of the provisions 
of Workmen’s Compensation Act, 1906 (c. 58) :— 
Held: there was evidence to support the finding, 
& no misdirection. Ignorance of the Act, though 
not in itself reasonable cause for failure to make a 
claim, does not necessarily mean there cannot at 
the same time be reasonable cause on other 
sufficient evidence.—MAUND v. BARTON (1924), 
17 B. W. C. C. 181, C. A. 


Annotation :—Consd. Aldridge v. Warwickshire Coal Co. 
(1925), 133 L. T. 439. 


3006. ——— Ignorance of statutory requirements.} 
—While in applt.’s employment, on May 13, 1923, 
the workman had an accident &, later on, feeling 
unwell he went to his panel doctor who diagnosed 
influenza & treated him for that complaint for two 
weeks; he then said he thought it was lumbago 
& for five weeks attended him, but then sent him 
to a surgeon who said he had twisted his back 
& should have an opcration. On Aug. 4, 1923, 
notice of the accident was given, & on Oct. 5 a 
bone was removed by operation. No claim for 
compensation was raised until Nov. 19, 1923, 
which was six days over the period of six months 
from the date of the accident within which time 
the claim had to be made under Workmen’s 
Compensation Act, 1906 (c. 58), s. 2(1). The 
workman in his evidence said that he thought 
the delay in making his claim was covered by the 
notice given of the accident. The county ct. 
judge found that owing to conflicting medical 
advice & the conclusion of the workman that all 
legal requirements had been satisfied there was 
justification for the delay in making the claim & 
made an award :--Held: the claim not having 
been made within the time laid down by Work- 
men's Compensation Act, 1906 (c. 58), s. 2 (1), 
& there being no reasonable cause shown for the 
delay within the meaning of sub-clause (b) of 
that sect., as ignorance of what was required by 
the Act was not reasonable cause & it had not been 
shown that the workman was at the material time 
unfit to transact business, the decision of the county 
ct. judge was wrong.— ALDRIDGE v. WARWICKSHIRE 
Coat Co., Lrp. (1925), 1383 L. T. 439; 18 B. W. 
O. C. 131, C. A. 

Annotation :—Refd. Atherton v. Chorley Collicry Co. (1926), 

135 L. T. 660. 


38007. ———- Other reasonable cause not excluded. ] 
—MAUND v. BARTON, No. 3005, ante. 


C. Absence from United Kingdom. 


See Workmen’s Compensation Act, 1925 (c. 84), 


ss. 14, 15. ‘ 
8008. Absence a question of fact—aAhbility of 


workman to return within time limit.|—A sailor 


employed on board a ship on the west coast of 
South America met with an accident in Oct. 1910, 
as a result of which he sustained a severe wound 
on the head. The captain took him on shore & 
had the wound stitched up, but he did not recover, 





Compensation Act, 1910, s. 12, includes 

mistake of law or of mixed 1 & 
fact, as well as a mistake of fact, & 
a mistake having been established no 
question of the reasonableness of that 
mistake arises.—MURRAY v. BAXTER 
(1914), 15 8S. R. N. 8S. W. 1713; 32 
N. Ss, W. W. N. 9.—AUS, 
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& was eventually discharged. He went to various 
hospitals in America, but in vain, & was sent back 
to England in Sept. 1912, as a distressed seaman. 
In Nov., 1912, he made a claim for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
& the county ct. judge found that his failure to 
make a claim within six months was “ due to”’ 
his absence from the United Kingdom, although 
he might have returned to England as a distressed 
seaman in time to make a claim within six months 
from the date of the accident, as provided by 
Workmen’s Compensation Act, 1906 (c. 58), 
s. 2 (1) (b) :—Held: no distinction could be drawn 
between the words ‘‘ duc to’’ used by the judge 
& the language of the Act ‘“ occasioned by” ; 
whether the workman’s delay in claiming was 
occasioned by absence from the United Kingdom 
or not was a question of fact to be decided by the 
judge; & appct. ought not to be precluded from 
obtaining compensation because he had stuck 
to his work.—DIGHT v. CRASTEK HALL (OWNERS), 
[1913) 3 K. B. 700; 82 L. J. K. B. 13073; 109 
ma x 200; 29 T. L. RR. 676; 6B. W. C. OC. 674, 


D. Conduct of Employer. 


= oon Compensation Act, 1925 (c. 84), 
ss. 14, 16. 

3009. Admission of Hability by employer— 
Amount of compensation left open.|]— ‘lhe pro- 
vision of Workmen’s Compensation Act, 1897 
(c. 37), 8. 2 (1), which requires the claim for com- 
pensation to be madc within six months of the 
occurrence of the accident causing the injury, is 
not necessarily an absolute bar to proceedings for 
the assessment of compensation commenced after 
six months by an injured workman, & the county 
ct. judge or other arbitrator has jurisdiction to in- 
quire whcther there are any circumstances in the 
case to debar the employer from raising that 
defence. An agreement arrived at between the 
partics shortly after the accident that there is a 
statutory lability on the employer to pay com- 
pensation, the amount of compensation being left 
open for future settlement, is evidence upon which 
the judge or arbitrator may properly find that the 
employer is estopped from setting up the defence 
that the request for arbitration was not filed 
within six months of the accident.—WRIGHT v. 
BAGNALL (JOHN) & Sons, Lrp., [1900] 2 Q. B. 
240; 601. J. Q. B. 551; 82 L. T. 346; 6435. P. 
420; 48 W. R. 533; 16 T. L. 1. 327; 44 Sol. 
Jo. 376; 2 W.C.C. 36, C. A. 
Annotations :—Distd. Rendall v. Hill’s D 

ing poe, een: 2 2: 1}. 245. Consd. Luckie v. Merry, 


[1915] 3 K. B, 83. Refd. Oliver ». 
Shipping Co., (190312 RB. 638. Neutllus Bloom 


8010. Payment by employer—On account of 
compensation due—No admission of Iability.}— 
A workman having been injured by an accident, 
his employers paid him weekly through an in- 
Burance co. one-half the amount of his wages, 
taking a receipt which expressed that the money 
was received ‘‘ on account of compensation which 
may be or become due to me under Workmen’s 
Compensation Act, 1897 (c. 37)”; the payments 
continued to be made for ten months after the 
accident, when they ceased. The workman then 
filed a request for arbn. in the county ct. :— 
Held: there being no evidence of any admission 
on the part of the employers of their liability 
under Workmen’s Compensation Act, 1897 (c. 87), 
to pay compensation, they were not estopped from 
taking the objection that the request for arbn. 
le out of time.—RENDALL v. HILL’s Dry Docks 

ENGINEERING Co., Lrp., [1900] 2 Q. B. 245; 


Docks & Engineer- 
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64 7. P. 451; 48 W. R. 530; 16 T. L. R. 368; 
2 W. OC. C. 40; sub nom. RANDALL v. HILL’s DRY 
Dock & ENGINEERING Co., 69 L. J. Q. B. 5543 
82 L. T. 521, C. A 


Annotations :—Consd. Oliver v. Nautilus Steam Shipping 
oo [1903] 2 K. B. 639; Luckie v. Merry, [1915] 3 B. 


3011. —— .|—Semble: notice of injury, 
payment of compensation, & a request for arbn. 
do not amount to a claim. 

The evidence... seemed to be in favour 
of the view that there was an_ estoppel 
(Comnins, M.R.).—-Lee »v. CortToNwoop COL- 
LIERIES Co. (1901), 4 W. C. OC. 32, C. A. 

8012. -]—(1) A claim for compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 87), need not be in writing. 

(2) Resps. to an application for compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
by their answer stated as a fact which they desired 
to bring to the notice of the arbitrator that within 
a few weeks of the accident they had paid to 
appct. a certain sum which he had accepted in 
satisfaction of all claims, & they denied any 
further liability under the Act. ‘The answer also 
raised the defence that no claim for compensation 
was made within six months of the accident. The 
county ct. judge dismissed the application on the 
ground that there was no evidence of a claim having 
been made within the statutory six months :— 
Held: the statement in the answer as to the pay- 
ment of compensation was an admission of fact 
on which appct. was entitled to rely & afforded 
some evidence of a claim having becn made, & 
the application ought to be remitted to the county 
ct. judge for a rehearing.—-LOWE v. MYERS (M.) & 
Sons, [1906] 2 K. B. 265; 75 L. J. K. B. 651; 
95 L. T. 35; 22 T. L. R. 614; 8 W. CO. C. 22, 
C. A. 

Annotation :-—As to (1) & (2) Refd. Bonnett v. Whitchead, 

[1926] 2 K. B. 380. 

3013. ——— Payment ex gratia—-While workman 
incapacitated.|—A workman earning at piece work 
from £4 to £5 injured his eye. He went into an 
eye infirmary for about five weeks, & his employers 
paid him £1 a week for about six months. No 
memorandum of agreement was recorded. He 
then resumed work as a time worker, at an averago 
of 39s. a week, & compensation was stopped. 
This lasted for about five months, when he left 
to better his position. Four months later he 
again became totally incapacitated by reason of 
his eye, & claimed compensation. Employers 
denied liability on the ground that tho claim was 
made out of time, & that they were prejudiced by 
having received no written notice as soon as 

racticable :—Held: the empioyers were estopped 

rom setting up these defences.—TURNBULL v. 
VIcKERS, LTD. (1914), 7 B. W. C. C. 396, C. A. 


tations :-—Apld. King v. Port of London Authority, 
4nt590] A. OC; 1 Refd. Hillman v. L. B. & S.C. Ry., 119203 
1K. B. 284. 


3014. .|—-(1) A seaman met with 
an accident on board ship while at sea & was 
incapacitated thereby. On reaching port he 
signed the usual form of release under M. 8S. Act, 
1894 (c. 60), from all claims for wages or other- 
wise in respect of the voyage, but by a note on 
the back of the form he excepted therefrom any 
claim under Workmen’s Compensation Act, 1906 
(c. 58) :—Held: this did not operate as a notice 
of claim under the Act. 

(2) The ship was worked on the “thirds” 




















system, under which the master took two thirds 
of the gross profits, making certain payments & 
engaging the crew, while the owners took the re- 


maining third. The master knew of the accident 
RR? 
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& told the workman, who was his brother, to 
apply to the managing owner, which ho did, & 
for a period of four years from the accident he 
received from him weekly payments which were 
made ea gratia & without any acknowledgment 
of liability. The owner having ceased to make 
payments, the workman commenced proceedings 
for compensation against the master :—Held: 
there was ‘‘ reasonable cause ’’ within Workmen’s 

Compensation Act, 1906 (c. 58), 8. 2 (1), for his 

failure to make a claim against the master within 

six months from the occurrence of the accident, 

& consequently the proceedings were maintain- 

able.—HARPER v HARPER, [1916] 2 K. B. 81] 3 

85 L. J. K. B. 1466; 115 L. T. 360; 9B. W.C.C. 

485, C. A. 

8015. —— Wages.]|—TURNBULL v. VICKERS, 
Lrv., No. 3013, ante. 

3016. -]—On Oct. 31, 1913, appct., 
a horse keeper, severely injured the fingers of his 
left hand while in the employ of resp. Next day 
he told resp., who said, ‘‘ You can potter about 
the factory until you are better,’”’ & continued to 

ay him his full wages until June 13, 1914, when 
fs was dismissed for misconduct not connected 
with the accident. At this time he was nearly 
doing his old work again. Appct. said that he 
told resp.’s foreman that his doctor had told him 
to claim compensation, & that the ‘oreman re- 

lied that) he should have his wages. Appct. 
ad been seventeen years in resp.’s employment. 

Appct. made no claim for compensation within 

the six months prescribed by Workmen’s Compen- 

sation Act, 1906 (c. 58), s. 2 (1), & resp. denied 
liability on this ground when procecdings were 
commenced on Dec. 21, 1914:—Held: without 
deciding that in all cases payment of wages is 

‘reasonable cause”? for not making a claim 

within the prescribed period, the payment of 

wages, coupled with the other circumstances of 
this case, was ‘‘ reasonable cause ”’ for not making 
the claim within Workmen’s Compensation Act, 

1906 (c. 58), 8. 2 (1), & the employer was there- 

fore liable to pay compensation.—LUCKIE v. 

MERRY, [1915] 3 K. B. 83; 84 L. J. K. B. 1388 ; 

113 L. T. 6607; 31 T. L. R. 466; 59 Sol. Jo. 544 ; 

8 B. W.C. C. 447, C. A. 

Annoiations :—Consd. Harper v. Harper, [1916] 2 K. B. 811. 
Folid. Hillman v. L. B. & 8. C. Ry., [1920] 1 K. B. 284. 
Apld. King v. Port of London Authority, [1920] A. C. 1. 
Consd. Lingley v. Iirth, [1921] 1 K. B. 656; Atherton v. 
Chorley Colliery Co. (1926), 135 L. T. 660. Refd. Abel 
vw. Estler (1919), 89 L. J. K. B. 164. 

3017. -]}— HILnMAN v. LONDON, 
Briewrvon & Sour Coasr Ry. Co., No. 2999, ante. 

38018. —— -]—-IKXING v. Port oF LONDON 
AUTHORITY, No. 3548, post. 

8019. Correspondence with regard to threatened 
claim.J—Burr v. WHITELEY (W.), Lrp. (1902), 
as reported in Ruegg’s Employers’ Liability & 
Workmen’s Compensation, 8th ed. 469, C. A. 


Annotations :—Mentd. Green v. Britten & Gilson, [1904] 1 
K. B. 350; Moreton v. Reovo, [1907] 2 K. B. roe 


3020. Legal advice of employer—Against right 
to compensation—Advice valid at time given.|— 
A domestic servant, who had been sent out into 
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3015 i. Payment by employer—W ages.) 
O. W. R. 472 Pd 13 oO. L. R. 118.—CAN, 


3015 li. ———- ——.}—Meore payment 
of w ; oe part wages, by an employer 
to an inju workman after the latter 
has been injured is, by itself, a neutral 
fact, & is not sufficient to enable the 


Cc 
man 


t. to draw the inference that the work- 
had ‘‘ reasonable cause ” within 
Workmen’s Compensation Act, 1906 
(c. 68), for not making a claim with 
six onthe of the date of a peer 
— v. LANSDOWNE (MARQUIS 
(1913), 48 I. L. be 89.—IR. 


PART XIV. SECT. 8, SUB-SECT. 4.—E. 
80211. Whether areasonable cause. — 


MASTER AND SERVANT. 


the street on an errand in Jan. 1914, fell over an 
obstruction & bruised her elbow. She had tuber- 
cular disease in the joint, & the effect of the acci- 
dent was to aggravate it, but for some time she 
was able with assistance to do her work. In 
July, 1914, she was advised to go into the hospital 
for an operation, & did so, but before going she 
had an interview with her master, & asked him if 
he would get her compensation in case her arm 
got worse. He replied that he could not, as the 
accident happened in the street. An operation 
was performed, but the tubercular trouble con- 
tinued, & two years later, in June, 1916, the arm 
had to be amputated. In Apr. 1918, appct. was 
asked to give, & did give a retainer to the solr. 
of her approved society to make a claim in regard 
to her ‘‘ recent’ accident. The claim was made, 
& proceedings were commenced in Aug. 1918: 
—Held: (1) there was no claim made within 
six months, the inquiry by appct. of her master 
was not aclaim. The fact that the master might 
have prevented her from making a claim by 
giving her advice which was sound in law at the 
time, was not a reasonable cause for failure to 
make the claim within the statutory period ; 
(2) the period of limitation of six months 1s not a 
mere technicality but is intended as a substantial 
protection to the employer. 

It was contended that statutory requirement of 
a claim within six months was a mere formality 
or technicality. I cannot take that view at all 
. « « The words of the statute [Workmen’s Com- 
pensation Act, 1906 (c. 58)] create a limitation 
(DUKE, L.J.). 

(8) Though there may be a reasonable cause 
for not making a claim within six months, yet 
the claim, in order to be successful, must be made 
within a reasonable time.—VROPHET v. ROGERTS 
(1918), 88 L. J. K. B. 975; 120 L. T. 239; 11 
B. W. C. C. 301, C. A. 

Annotations :—As tov (1) Refd. Williams ». Guest, Keen & 
Nottlefolds (1925), 133 L. T. 111; Atherton v. Chorley 
Colliery Co. (1926), 135 L. T. 660. Aa tv (2) Apld. Lingley 
v. irth, [1921] 1 K. B. 655. Consd. Aitken v. Hemsley 


1926), 19 B. W. GC. C. 88. Refd. Hillman v. L. B. & S$. G 
y., 11920) 1 K. B. 284. 


E. Injury Latent. 
a noe Compensation Act, 1925 (c. 84), 
ss. 14, 15. 
3021. Whether a reasonable cause.]|—Tipps v. 
Watts, BLAKE, BEARNE & Co., Lrp., No. 2931, 
ante. 











8022. J—Fry v. CHELTENHAM CORPN., 
No. 2933, ante. 

3023. -|—HOARE v. ARDING & IloBBs, No. 
2932, ante. 

3024. -]—SANDERSON v. PARKINSON & 


Sons, Lrp., No. 2881, anie. 

3025. -|—A miner met with an accident 
while at work on Nov. 21, 1911, which caused a 
swelling in his groin. After resting for an hour he 
was able to resume work & the swelling went down 
by the next day & he was able to go to work as 
usual. Four months later, & again nine months 
after that, this swelling reappeared while he was 
at work, but subsided, & he was able to go on 
working. Ultimately in Feb. 1914, the swelling 








MILLAR v. REFUGE ASSURANCE CO., 
LTp., (1912) Ss. C. 37.—SCOT. 

8021 ii. ——.}—ELLIS v. FAIRFIELD 
SHIPBUILDING & ENGINEERING Co., 
LTp., {1918] 8. C. 217; 60 Se. L. R. 
137; [1912] 28. L. T. 485; 6B. W. 
C. C. 308.—SCOT. 

8021 iii, ——.)— RANKINE v. FIFE 
Coa Co., Ltp. (1915), 8 B. W. C. C. 
401.—SCOT. 


in 
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reappeared & he was incapacitated by a small 
hernia. Upon an application by the workman 
for compensation under Workmen’s Compensa- 
tion Act, 1906 (c. 58), the employers admitted that 
the injury was due to accident arising out of & in 
the course of the man’s employment, & waived any 
question as to notice :—Held: the failure to make 
a claim for compensation within six months from 
the accident was occasioned by reasonable cause 
within Workmen’s Compensation Act, 1906 (c. 58), 
s. 2 (1) (b)—Covunson v. SourH Moor COLLIERY 
Co., Ltp. (1915), 84 L. J. K. B. 508; 112 L. T. 
901; 31 T. L. R. 207; 8B. W. C. C. 253, C. A. 


F.. Election of Workman to Remain in 
Employment. 


See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

8026. Whether a reasonable cause.] — DoORSON 
Vv. enero Bsn PETROLEUM Co., Lrp., No. 2947, 
ante. 

3027. -J—LINGLEY v. Fimtu (Tuomas) & 
Sons, No. 3035, vost. 

3028. ——.|—A workman hit a chise! with a 
hammer, while he was engaged at work on Apr. 12, 
1921. <A piece of the chisel flew off & struck him 
in the eye. He told the foreman, but did not 
think the result would be very serious, although 
he was suffering pain at the time He went to a 
hospital, where he saw a nurse, & returned to work 
the next day. He was on “short time ”’ during 
the first fortnight after the accident, not because 
of his eye but for economic reasons. He returned 
on Apr. 20 to full work, & worked until July 2. 
He then left work & attended hospital for some 
time, after which he resumed work on Nov. 8. 
Lis sight then failed & he was opcrated on for 
cataract on Dec. 2. According to the medical 
evidence the cataract was due to the piece of stecl 
which had entered the Jens of his eye. No claim 
was made until Dec. 10, more than six months 
after the accident. The county ct. judge found 
that the failure on the part of the workman to 
make a claim before was due to reasonable cause. 
In making an award in favour of the workman the 
judge suid: ‘It is quite clear to me that appct. 
had never realised the very serious condition of 
his eye until the operation was made in Dec. 
Immediately after that operation the notice of 
claim was given; & therefore I find that there was 
a reasonable cause for the delay.’”’ The em- 
ployers appealed :—Held: it was impossible to 
say from the cvidence that appct. did not realise 
that he had suffered a serious accident & there was 
no evidence of any cause, reasonable or otherwise, 
for the workman not having made a claim within 
Six months. The workman’s right to compensa- 
tion was therefore barred.—GIBBARD v. TYRER 
\omae) & Co., Lrp. (1922), 15 B. W. C. C. 236, 


3029. ——.]—In Sept. 1920, a plumber, in the 
bat of his employment, was struck over the 
“ad eye by a heavy spanner. He told the charge 

and, & the latter sent him to hospital, where the 
eye was bandaged. This was accepted as sufii- 
clent notice of the accident. He resumed work 
With resps. on the following day. A week after- 
Ahi he was, with others, dismissed, owing to 
a of trade. He drew unemployment pay 
193 Dec. 1920. After that time until Feb. 
2, he worked whenever he could get work. 


a eee 
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ee ee 
~ ee Ee 





373 


The eye was always more or less paint’ & he could 
only do special kinds of work because of it. In 
Feb. 1922, owing to the pain in his eye paving 
become acute, an operation was performed. [I 
was stated on behalf of the employers, that, after 
leaving their employment in Oct. 1920, they had 
heard nothing of him until Aug. 1922, when he 
claimed compensation. The county ct. judge 
made an award in favour of resps., on the ground 
that appct. had not satisfled him that his failure 
to make a claim within six months was occasioned 
by some reasonable cause within Workmen’s 
Compensation Act, 1906 (c. 58), 8.2 (1) (b). Appct. 
appealed :—Held: there was no misdirection.— 
JOHNSON v. HARLAND & Wo LFF, Lrp. (1923), 16 
B. W. O. O. 164, C. A. 

3030. ——.]—On Jan. 30, 1924, the workman, 
whilst employed as a collier by applts., was in- 
jured by a fall of coal which cut his knee. He went 
to the man in charge of the colliery ambulance, 
who dressed the wound then & for the next fort- 
night, when the cut healed. Six weeks after the 
accident, as his knee was painful, he saw a doctor, 
who told him there was a loose cartilage & advised 
an operation, but, being unable to afford the 
expense, he continued his work. The knee gave 
him continual pain & was so bad, the workman 
said, that the slightest knock would cause him to 
fall. He worked until Jan. 8, 1926, when his 
knee became so painful that he was obliged to 
give up work. On Feb. 15, 1926, he for the first 
time claimed compensation, & in his evidence 
at the hearing said that he never thought that 
the injury was serious. The county ct. judge 
held that sufficient notice had been given of the 
accident, & that there was reasonable cause 
within Workmen’s Compensation Act, 1906 
(c. 58), 8. 2 (1) (0), for not making a claim for 
compensation within six months after the acci- 
dent, & awarded compensation :—Held: the 
making of a claim within six months was of sub- 
stantial importance & not a mere technicality, 
& there was no evidence to justify the finding of 
the county ct. judge that there was reasonable 
cause for the delay in making the claim.—ATHER- 
TON v. CHORLEY COLLIERY Uo., Lrp. (1926), 135 
L. T. 660; 19 B. W. C. ©. 314, O. A. 

3031. ——.]—The workman, after an accident 
on Mar. 13, 1924, was in hospital for five months 
& then rested for nearly two months, when he 
resumed work with his employer at his old wages. 
While in hospital & resting afterwards he received 
from his employer sums of money which, however, 
were not equal in amount to compensation under 
Workmen’s Compensation Act, 1906 (c. 58). 
Though suffering from stiffness he continued work 
for a year, when, the job being at an end, he had 
to leave in Sept. 1925. In Oct. 1025, he gave 
notice of a claim for compensation from the date 
of the accident for partial incapacity, alleging that 
he had been dismissed. He said he knew he could 
have made a claim for compensation, but had pre- 
ferred to do the work offered tohim. The county 
ct. judge found that he had not been dismissed, 
but that his employment came to an end, & held 
that his claim was out of time & that there was no 
reasonable cause for his delay in making the 
claim within Workmen’s Compensation Act, 1906 
(c. 58), 8. 2 (1) (b):—Held: there was evidence 
to support this finding & no misdirection.— 
oa vy. HEMSLEY (1926), 19 B. W. O. C. 88, 
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3026 i. Ihether a reasonable cause.]-—BalrRD & Co., LTD. v. DEMPSTER, [1909] S. C. 127; 46 Sc. L. R. 119; 168. L. T. 
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Sect. 8.—The claim for compensation: Sub-sect. 4, 


G. Sect. 9: Sub-sects. 1,2 & 3.] 


G. Other Causes. 

See Workmen’s Compensation Act, 1925 (c. 84), 
gs. 14, 15. 

Ignorance of statutory rights.|—Sce Nos. 3003- 
8005, ante. 

3082. Employer not prejudiced—Onus of proof 
on workman.|—T1pps v. WATTS, BLAKE, BEARNE 
& Co., Lrp., No. 2931, ante. 

3083. Expectation of recovery.|—A collier had 
suffered from nystagmus for years. He had been 
advised by his doctor that if he gave up work 
underground he would get better. In the middle 
of 1910 his eyesight was getting worse, but, as 4 
strike was threatening which was likely to last 
long, & he hoped that the spell above ground 
would cure him, he refrained from claiming com- 
Sere or getting a certificate of disablement. 

e did his full work until the strike, which began 
on Sept. 3, 1910, & lasted till after the hearing 
of this case. His eyesight did not get better, & 
ultimately, on Mar. 7, 1911, he obtained a cer- 
tificate, which fixed the date of disablement as 
Sept. 3, 1910. Te then gave notice of accident & 
brought proceedings; the employers objected 
that notice & claim had not been given & made 
in accordance with Workmen’s Compensation 
Act, 1006 (c. 58). The county ct. jud;re held that 
the delay in claim was not due to reasonable 
cause, & awarded for the employers :—-Held: the 
delay was duc to reasonable cause, & the case 
must be remitted for assessment of compensation. 

The only question for us is a question of law, 
whether the failure to make the claim within the 
period mentioned was occasioned by reasonable 
cause (FARWELL, I..J.).—Moorre v. NAVAL COL- 
LIEKY Co., Lrp., (1012]1 K. B. 28; 811.73. K. B. 
149; 105 L. T. 838; 56 Sol. Jo. 70; 5 B. W.C.C. 


$7, O. A. 

n i :-—Consd. Ellis ». Fairfield 
Kngineering Co, (1912), 6 B. W. C. C. 308; Sanderson t. 
Parkinson (1913), 6 B. W. GC. C. 648; Luckio v. Merry 
(1915), 84 L. J. K. B. 1388. Refd. Egerton wv. Moore, 
[1912] 2 K. B. 308; Birks v. Staftord Coal & Jron Co., 
11913} 3 K. B. 686; Webster v. Cohen (1913), 108 L. T. 
Ts a ara hT aa 6] re et B. al Herhert v. 

S ) bs ° ay ry en ° 0 Yr re S , 
(1913), Ltd. (1916), 9 B. W. c.C. 603.” hee 


3034. Election to pursue other remedy.}] —The 
admission of liability by an employer under 
Workmen’s Compensation Act, 1006 (c. 58), 
which the employee has refused to accept, is not 
a ‘reasonable cause’’ for the employee's not 
making a claim under the Act within six months 
of the accident. 

On Aug. 24, 1918, appct., a factory hand, met 
with an accident in her employment, the tirst 
fingers of both hands being injured in a press 
machine. On Sept. 2, 1918, she claimed compen- 
sation under Employers’ Liability Act, 1880 
(c. 42), or at common law. On Sept. 5, the 
employers refused to admit liability except under 
Workmen’s Compensation Act, 1906 (c. 58). On 
Sept. 11, appct. stated that her claim was not 
under that Act. On Sept. 14 the employers 
offered to pay compensation under that Act, & 
again refused to admit liability under Employers’ 
Liability Act, 1880 (c. 42), or at common law. On 
Feb. 28, 1919, for the first time appct. claimed 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), & on Mar. 17, 1919, took pro- 
ceedings under that Act. The employers pleaded 
that the proceedings were not maiutainable, as 


me eee ee 
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the claim had not been made within six months 
of the accident :—Held: that there was no 
‘“‘ reasonable cause’’ for the delay within Work- 
men’s Compensation Act, 1906 (c. 58), s. 2 (1) (6), 
& the proceedings were therefore not maintain- 
able.—ABEL v. EstteR Brotuers (1919), 89 
L. J. K. B. 164; 121 L. T. 299; 12 B. W. O. C. 
184, C. A. 

anes —Refd. Stafford v. Pottit (1926), 19 B. W. C. C. 

5. 


3035. Want of advice.]}—Appct. was employed 
by resps. as a munition worker. In Aug. 1917, 
while at her work she was injured by a shell falling 
on her toe. She went to resps.’ ambulance room 
for treatment, & particulars of the accident were 
duly noted in resps.’ accident book. The toe then 
became septic, but she continued at work, although 
in pain, until Dec. 19°28, when the firm closed 
down & she was discharged. For the last twelve 
months of her employment, owing to promotion, 
she received higher wages than before the acci- 
dent, & tried to hide from the foreman the fact 
that she was in pain from the injured toe, because 
she was afraid she would Jose her job. After her 
discharge she drew unemployment pay for about 
three months. The injured toe became gradually 
worse, & was twice operated on, & was subse- 
quently amputated on Feb. 24, 1920. She made 
a claim for compensation on Feb. 26,1920. Itesps. 
resisted this on the ground that the claim was not 
made within six months of the accident. Appct. 
gave two reasons for the delay in making the 
claim, that she did not consider the accident to 
be serious, & that her husband was away & she 
lad no one to advise her. The county ct. judge 
held that there was “reasonable cause’ for not 
having made the claim within six months, & that 
being so, further delay in making a claim was no 
bar to the proceedings :—Held: (1) there was no 
evidence of any reasonable cause for the delay 
of more than six months in making a claim ; 
(2) once reasonable cause for six months’ delay 
is established then the question of whether further 
delay in making a claim is or is not reasonable 
does not arise.—LINGLEY v. Tirtu (Tuomas) & 
Sons, [1921] 1 K. B. 655; 90 L. J. K. B. 290; 
124 L. T. 442; 37 T. L. R. 149; 65 Sol. Jo. 172 ; 
13 B. W. C. C. 867, C. A. 

Annotations :—As to (1) Folld. Johnson v. Marland & Wolff 
(1922), 16 B. W. GC. C. 164; Aitkon v. Homsle (1926), 
19 B. . G CQ 88; Atberton v. Chorley Colliery Co. 
(1926), 135 L. T. 660. 

3036. Unfitness to transact business.]|—MAuND 
v. BARTON, No. 3005, ante. 

3037. .]—A workman was injured by acci- 
dent & four months after the accident the man 
had to go to hospital. Eight months from the 
accident he had his arm amputated & remained 
in hospital for a year, after which he made a claim. 
The county ct. judge found, after hearing medical 
evidence, that there was reasonable cause for the 
claim not having been made during the latter 
espe of the six months in which a claim must 

e made, owing to the mental inertia of the work- 
man’s condition while in hospital :—Held: there 
being no obligation on the workman to make his 
claim as soon as practicable, the reasonable cause 
during the latter period of six months was sulfi- 
cient to support the finding that the failure to 
make a claim within six months was occasioned 

by reasonable cause.—HILL v. HOLLIDAY (L. B.) 

wae oN 05 L. J. K. B. 897; 19 B. W. CG. C. 
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3038. Conflicting medical advice—Knowledge of 
workman.]—ALDRIDGE v. WARWICKSHIRE COAL 
Co., Lrp., No. 8008, ante. 


SEct. 9.—ARBITRATION TRIBUNALS. 
SuB-sECT. 1.—REPRESENTATIVE COMMITTEE. 
Sce Workmen’s Compensation Act, 1925' (c. 84), 

sched. I., (1), (2), s. 28. 

3089. Jurisdiction to decide disputes under 
Workmen’s Compensation Act, 1906 (c. 58)— 
Subject to right of objection—Express agreement 
with workman not necessary.)—(1) Where there 
exists under para. 1, sched. II. of above Act, a 
committee representative of an employer & his 
workmen with power to settle matters under above 
Act, which means with the function as incident 
to its constitution of settling matters under above 
Act, that is the tribunal to which for the purpose 
of settling any matter which under above Act 
is to be settled by arbn. the partics are to resort, 
subject to the right of cither party by notice in 
writing within the time prescribed by above Act 
to object ; it is not necessary that each individual 
workman should upon entering the employment 
have expressly or impliedly agrecd to refer any 
dispute under above Act to such committee. 

(2) Semble: the award of such committee upon 
any matter within its jurisdiction is binding on 
an infant. 

(3) Where the award of such committee relates 
to a matter required by above Act to be settled 
by arbn. it is the duty of the registrar of the 
county ct. on being satisfied as to its genuineness 
to record it, & the judge has no jurisdiction to 
review it; but where the award is outside the 
jurisdiction of the committee there is no obligation 
to record it. 

(4) There is no jurisdiction under above Act 
to award a lump sum to a workman who is inca- 
pacitated by an accident except under par. 17 
of sched. I., which is limited to the case where a 
weekly payment has been continued for not less 
than six months. 

Where, therefore, a workman, who was a minor, 
met with an accident whereby he lost two fingers, 
&, after his employers had paid him a weekly sum 
for five months & had taken him back to work, 
referred the question of compensation in respect 
of his permanent injury to a committee represen- 
tative of the employers & their workmen, & the 
committee awarded him a lump sum & paid the 
money into the county ct.:—Held: the county 
ct. judge was not bound to record a memorandum 
of the award & the money paid into ct. ought to 
be paid out to the employers. 

The county ct. judge is not a ct. of appeal from 
the committee. Ile has no jurisdiction of that 





PART XIV. SECT. 9, SUB-SECT. 1. 
r. Jurisdiction to decide dispu 


sustained in the course of his employ- 
ment.—DOMINION CANNERS, L 
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kind at all. He is not entitled to treat an award 

of the committee as though it was simply an agree- 

ment between the workman & his employers 
which he might review under above Act (CozENS- 

TIARDY, M. 2k, ).—MULLHOLLAND v. WHITEHAVEN 

CoLLieRy Co., [1910] 2 K. B. 278; 70. J. K. B. 

987; 102 L. I’. 663; 26 T. L. R. 462; 3 B. W. 

C. C. 317, C. A. 

Annotations :-—As to (1) Refd. Rt. ». Templer, kz p. Wowarth, 
f1912) 1 K. 18. 351. 48 to (4) Consd. KR. ». Templer, Hz p. 
Howarth, [1912] 1 K. B. 351. Generally, Refd. Russcll 
v. Rudd, [1923] A. C. 309. 
3040. Award of committee—Whether binding on 

infant.]J—MULLHOLLAND v. WHITEHAVEN COL- 

LIERY Co., No. 3039, ante. 

3041. Whether county court judge can 
review.] —MULLUOLLAND v. WHITEHAVEN COL- 
LIERY Co., No. 3039, ante. 

3042. .|—A county ct. judge has no 
jurisdiction cither under Workmen’s Compensa- 
tion Rules, 1913-1017, r. 85, or any provision of 
Workmen’s Compensation Act, 1906 (c. 58), to 
set aside an award made by a committee appointed 
by the Secretary of State under Workmen’s Com- 
pensation Act, 1906 (c. 58), sched. II., clause 16. 
-~BLAKEY v. SAMUELSON & Co., [1920] 3 KX. B. 
508; 89 L. J. K. B. 422; 123 L. T. 126; 13 
B. W.C. C. 2), 0. A. 

3043. ——— Whether memorandum bound to be 
recorded—When outside jurisdiction of com- 
mittee.|—MULLIIOLLAND v. WHITEHAVEN COL- 
LIERY Co., No. 3039, anle. 

Jurisdiction of committee under scheme.|— 
See Sect. 21, sub-sect. 1, B., post. 











SUB-SECT. 2.—AGREED ARBITRATOR, 
See Workmen’s Compensation Act, 1925 (c. 84), 
sched. I. (2). 


i 


SuB-skcr. 3.—Country Court JUDGE. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s.27; Schedule I., (2), (4). 

3044. Position of judge—Sits as arbitrator.|— 
A county ct. judge sitting to hear an application 
for compensation under Workmen’s Compensa- 
tion Act, 1897 (c. 37), is acting as an arbitrator 
only, & has no jurisdiction to grant a new trial. 
—MOUNTAIN v. PARR, [1899] 1 Q. B. 8053; 68 
L. J. Q. B. 447; 80 L. T. 342; 47 W. R. 353 5 
15 T. L. R. 262; 43 Sol. Jo. 381; 1 W. C. C. 
110, C. A. 

Annotations :—Folld. Sutton v. G. N. Ry., [1909] 2 K. B. 

791. Apld. Taylor v. Cripps, [1914] 3 K. B. 989. Consd. 


Turner v. Kingsbury Collicries, [1921] 3 K. B. 169. Refd. 
Bailey tv. Plant (1900), 2 W. C. C. 160. 


3045. -J—A county ct. judge sitting 
to hear an application for compensation under 








v. YORKSHIRE 


PETER 
[1925] 2 DLL. Rh. 


ESTATE Co., LTp., 
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TD. v. 
under the Act.}—MunPHY 9, CITY OF Costanza, [1023] 1D. LH. 551; | 1213; [1026] 2 W. W. R. 78.—CAN. 
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° Re 
PENSATION AcT (B. C. 
W. W. R. 426—can, 7» [918] 3 
&. ——.}—CANADIAN NoRTHERN Ry 
Co. », WILSON, GIVENS’ C ; 
ee 3 W. W.R. 1h CAN. rales 
- ———~.] — WALPOLF v. CANADIAN 
NORTHERN Ry. C 
123d EN RY. Co., [1921] 1 W. W. R. 


Gc. —-—-.]—The Board is the onl 
tribunal competent to decide whether 
OF not a common law action can be 
ed by a workman t his 
employer in respect to personal injury 


who has becn 


SATION BOARD v. 


a _) — Undor 
Compensation Act the Workmen’s 
Compensation Board has oxclusive 
jurisdiction to decide whether or not 
in the case in question the workman 
injured is one coming 
within the Act.—NORMANDIN v. Itp- 
MONTON, DUNV:.GAN & BRITISH COLUM- 
BIAN lity. Co. & CENTRAL CANADA Ry. 
Co. (Alta.), {1923} 2 D. L. R. 1073; 
{1923] 2 W. W. BR. 411.—CAN. 
®,. ~——-.) — WORKMEN'S COMPRN- 
ATHURST LUMBER 
Co., at 2D. L. R. 338; 
S. C. e 216.—CAN : 


CANADIAN PaciFic Ry. Co., [1920] 2 
W. W. AR. 24; 61D. L. R. 480.—CAN. 


h. Award of Board—Whether con- 
clusive.J—A finding of the Board made 
upon application of an employer & 
without notice to the administrator of 
a d workman or to any ono 
clse reprosenting his cstate or famil 
is not conclusive as to whether such 
workmen’s employment was within 
the scope of Workmon’s Compensation 
Act, 1918.—MCFAYDEN v. CANADIAN 
NORTHERN Ry. Co. (Alta, (1921) 3 
aN R. 807; 62 D. L. R. 632.— 


Workmen's 


(1924) 
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Workmen’s Compensation Act, 1906 (c. 58), 1s 
acting as an arbitrator only, & has no jurisdiction 
to make an order for discovery before hearing 
either by affidavit of documents or by_interro- 
gatories—SUTTON v. GREAT NORTHERN Ky. Co., 
[1909] 2 K. B. 791; 70 L. J. K. B. 81; 101 L. T. 
175; 2B. W. C. C. 428, C. A. 


Annotations -—Apld. Taylor v. Cripps, [1914] 3 K. B. 989. 
Consd. Turncr ol K ypury Collieries, [1921] 3 K. B. 169. 
Refd. Kursell v. Timber Oporators & Contractors, [1923] 


2K. B. 202. 
3046. ———- ——-.] TAYLOR v. Cripps, No. 3151, 
ost. 
. 3047. ——- ——.]—-Proceedings under Work- 


men’s Compensation Act, 1906 (c. 58), were 
started in a county ct. by a workman who alleged 
that he had been injured by an accident arising 
out of & in the course of his employment. The 
application was dismissed. Resps. thereupon 
asked for costs against his approved society on 
‘the ground that in truth & in fact the proceedings 
were not taken by the workman but by the society. 
The judge ordered the society to pay the costs. 
The society moved before a judge in chambers 
for a writ of prohibition, alleging on various 
grounds that the arbitrator had no jurisdiction to 
order them to pay the costs :—Held: a county 
ct. judge when sitting & adjudicating under 
Workmien’s Compensation Act, 1906 (c. 58), is 
sitting merely as an arbitrator, & inasr.uch as 
the Act provides one remedy only for an error in 
an award of a judge sitting as an arbitrator under 
that Act, namely an appcal to the Ct. of Appeal, 
a writ of prohibition would not lie—TURNER v. 
KINGSBURY COLLIERIES, Lp., [1921] 3 K. B. 169; 
90 L. J. KB. 11823 125 L. T. 625; 37 T. LR. 
713; 14 B. W. C. C. 249. 

8048. —— But not in individual capacity.} 
—Where a judge of the county ct. sits as arbitrator 
under the Workmen’s Compensation Act, 1906 
(c. 58), he sits in his official capacity as the judge 
of the county ct. & not in his individual capacity, 
& a hearing by a deputy ct. judge is the same 
thing as a hearing by the judge himself. There- 
fore a matter which has been heard & adjudicated 
upon by a deputy county ct. judge may be dealt 
with by the county ct. judge if ordered to be re- 
heard by the Ct. of Appeal. 

Appct. had filed a request for arbn., claiming 
compensation in respect of the death of her sun, 
a lad of seventecn, in the employment of resps. 
The matter came before the deputy judge at 
Lambeth county ct. The deputy judge made an 
award in favour of the employers. The Ct. of 
Appeal made an order directing that the award 
of the deputy judge be wholly set aside & that a 
new trial be had between the parties. The matter 
then came before the county ct. judge himself, & 
he took the view that the Ct. of Appeal had no 
power to order a new trial & that they could not 
order him to rehear an arbn. which had been heard 
by another arbitrator. Ie offered to hear a new 
arbn., if the parties consented, but as the resps. 
refused consent, he declined jurisdiction on the 
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round that he had no power, as county ct. judge, 
a act :—Held: the Ct. of Appeal had power to 
send the matter down to the county ct. for a “ re- 
hearing” & the order would be amended by sub- 
stituting that word for ‘‘ new trial’ & the original 
order would stand subject to that alteration, & 
the county ct. judge himself was competent to 
rehear & adjudicate on the mattcr, notwithstand- 
ing the fact that the claim had been heard & an 
award made by the deputy judge, such award 
now being wholly set aside.—HUuUN'TER v. SIMNER, 
f1922] 2 K. B. 170; 91 L. J. K. B. 5813 127 
L. T. 342; 66 Sol. Jo. 487; 15 B. W. OC. C. 91, 
C. A. 

3049. —— Court of limited jurisdiction.|— 
STANDING v. EAstwoop & Co., No. 2058, ante. 

Powers & duties of judge.]—See Sect. 20, sub- 
sect. 6, post. 


Sub-sEcr. 4.—ARBITRATOR APPOINTED BY 
CouNnTy CoURT JUDGE. 


See Workmen’s Compensation Act, 1925 (c. 84), 
Sched. I., (3) (8); Workmen’s Compensation 
Rules, 1926, 31-34. 

3050. Duty of arbitrator—To decide questions of 
fact.]-—An arbitrator appointed by a county ct. 
judge decided that the structure was not a scaffold- 
ing & refused to make an award of compensation, 
but referred the matter to the county ct. Judge, 
who reversed the decision of the arbitrator & 
awarded the compensation provisionally scttled 
by the arbitrator :—Held: the question whether 
the structure was a scaffolding or not was a ques- 
tion of fact for the arbitrator.—FERGUSON v. 
GREEN, [1901] 1 K. B. 25; 70 L. J. Q. B. 213 83 
L. T. 461 ; 64 J. P. 819; 49 W. R. 105;17 T. L. BR. 
41; 45 Sol. Jo. 58; 3 W. C. C. 113, C. A. 


Annotation -—-Apprvd. Hoddinott v. Newton, Chambers, 
[1901] A. C. 49. 


SUB-SECT. 5.—MEDICAL REFEREE. 

are wormnen? Compensation Act, 1925 (c. 84), 
ss. 12, 19. 

3051. Jurisdiction of medical referee—No power 
to consider.|—'TURKTON v. East BARNSLEY COL- 
LIERY, LTp., No. 3828, posi. 

3052. Right of parties to copy of referee’s report 
—Liability of employer.]—(1) he parties, other 
than the injured man, should not be allowed to 
attend the cxamination by a medical refcree 
appointed by an arbitrator under Workmen's 
Compensation Act, 1897 (c. 37), sched. II. (13). 

(2) The report of such a referee is intended for 
the use of the arbitrator only, but it is in the 
discretion of the arbitrator to allow the parties to 
see the ad eine & to take a copy of it.— BOWDEN v. 
BARROW BROTHERS (1901), 3 W. C. O. 215. 

3053. Whether certificate conclusive.} — Km- 
ployers applied to review payments under i 
registered agreement, putting in a certificate of 
a medical referee, obtained in accordance with 
Workmen’s Compensation Act, 1906 (c. 658), 


PART XIV. SECT. 9, Z : 44 1.1L. T. 183; 3 B. W. C. C. 594. 8063 v. ———.}—JOHNSTONE v. COCcli- 
RES Ui | a Ran & Co, (1904), 6 F. (Cte of Sess.) 
tether cerlificate conclusive. } 854.—SCOT 
Held: whero the county ct. judge 8053 if. ——-.}—M‘AvAN v. BOASE : : 
under Workmen's Compensation Act, | SPINNING Co., LTp. (1901), 3 F. (Ct. 3053 vi. ———.]—- MCNAaUGHTON & 
1906, Sched. 11. (15), submits to a | of Sess.) 1048; 88 Se. L. R. 772; | SINCLAIRY, CUNNINGHAM, OUNNINGHAM 


medical referce for report any mattor 
which scems material to any question 
arising in the arbitration, the judge 
is not bound by the referee’s report, 
but should oxercise an independent 
judgment.—QUINN v. FLYNN (1910), 


80538 iii, ——, }— 


98. L. T. 152.—SOOT. 


5 FERRI 


3053 iv. ——.}—BrYcE 
(1904), 7 I. (Ct. of Sess.) 1 


v. MCNAUGHTON & 

S. C. 980.—SCOT. 
3058 vii. ——~.} — Kina v. UNITED 

co LTp., [1910] S. C. 42.— 


8053 vill, ——.]—- ARNOTT v. FIFE 


SINCLAIR, [1910] 
ER v. GOURLAY 


©. CONNOR 
93.—SCOT. 
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sched. I. (15), as proof that the workman was fit 
to work. _The man tendered medical evidence 
in contradiction, but the county ct. judge rejected 
it, on the ground that the certificate was conclu- 
sive :—Held: the evidence was rightly rejected, 
the certificate being conclusive.—SAPCOTE & SONS 
v. HANCOCK (1911), 4 B. W. OC. O. 184, 0. A. 

3054. ——-.]|—A dispute arose as to whcther a 
workman with an injured eye was fit for work. 
Arbn. proceedings were commenced, & then the 
parties agrecd in writing to submit the question 
to a medical referee, & abide by his decision. On 
receiving the report the workman was dissatisfied, 
& applicd to the judge, whu dismissed the case on 
the report of the medical referee, & refused to 
hear medical evidence tendered by the workman : 
—Held: the application had been properly dis- 
missed.—RENSIIALL v. SPENCER (1917), 10 B. W. 
C. C. 164, OC. A. 

3055. -]—-The workman suffered an acci- 
dent on Mar. 14, 1924, & was paid compensation 
until the employcrs obtained a medical certificate 
that he had completely recovered. The workman 
then obtained a medical certificate to the effect 
that he was still incapacitated. Following the 
provisions of Workmen’s Compensation Act, 1923 
(c. 42), s. 14 (c), the employers applied for the 
appointment of a medical referec, who on Sept. 24, 
1924, certified that the incapacity of the workman 
was not due to the accident. In arbn. proceed- 
ings instituted by the workman the employers 
objected to medical evidence being given, con- 
tradicting the findings in the medical referee’s 
certificate ; but the county ct. judge admitted & 
accepted such evidence & awarded compensation : 
—Held : the certificate of the medical referee was 
final & conclusive, evidence to contradict it ought 
not to have been admitted, & the award must be 
set aside-—CrEWE v. JOUN RHODES, Lp. (1925), 
133 L. T. 650; 18 B. W. C. C. 303, C. A. 
ara ntae OE rg Rhodes v. Digby Colliery Co. (1926), 

3056. —— As to matter of cure.]|—EarL Fi1z- 
irae COLLIERIES v. CROSSLEY, No. 2815, 

Cs 

3057. Ambiguous report—Duty of judge to 
clear.|—On a disputed medical point the parties 
agreed to place the matter before an expert & 
abide by his report. At the hearing before the 
county ct. judge the report was read, but appeared 
to be ambiguous. The county ct. judge refused 
the employers’ request to communicate with the 
medical expert, ‘so that the ambiguity might be 
removed, & adjourned the case sine die. Tho 
employers appealed. ‘The Ct. of Appeal communi- 
cated with the medical expert with result that his 
answer complctely cleared the ambiguity, & showed 
that the employers were entitled to an award, & 
judgment was accordingly entered :—Held: the 
county ct. judge should himself have taken steps 
to clear the ambiguity, & the employers were 
entitled to appeal._—TowLerR v. BRITISH DYE 
STUFFS CORPN. (BILACKLEY), Lip. (1921), 14 
B. W. C. ©. 34, C. A. 

‘ 3058. Reference under Workmen’s Compensation 
ct, 1925 (c. 84), s. 12—Jurisdiction of judge to 
order—When s. 19 (2) not complied with by em- 
ployer—Though waiver of objection by consent.]— 
Scan CO» Ltp., [1911] 8S. C. 1029.— 

8053 ix. ——.}—M‘GuEE v. SUMMER- 





TRON Co., Lirp., (1912] 8. C. 1267 ; 498e. 
L. R. 906; (1912) 2 8. L. IT. 146; 6 
B. W. C. C. 287.—SCOT. 
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The workman had been employed by resps. as 
ladleman at their works & whilst so employed on 
Feb. 20, 1922, had sustained injury to his head by 
an accident arising out of & in the course of his 
employment, & under an agreement dated Feb. 27, 
1922, & recorded on Apr. 1, 1922, he was paid 
35s. per week as compensation as from Feb. 20, 
1922. to continue during his total or partial in- 
capacity for work resulting from the accident or 
until the same should be diminished, increased, 
or redeemed. Resps., adopting the course pre- 
scribed under Workmen’s Compensation Act, 
1923 (c. 42), s. 14 (c), on Oct. 21, 1924, had the work- 
man examined by their doctor who certified he was 
fit to resume his old work & they gave notice dated 
Nov. 3, 1924, of that report & of their intention 
to end the weckly payment. This notice was not 
given within six days of the doctor’s report as 
required by Workmen’s Compensation Act, 1906 
(c. 58), 8s. 14, & sched. I., para. 15, but a medical 
certificate by the workman’s doctor disagrecing 
with the medical report already given was put 
in, it was alleged, in order to protect the rights 
of the workman who denied that resps. could pro- 
ceed as they stated they would under sect. 14 to 
refer the matter to a medical referee on the ground 
that that sect. only applied to payment of com- 
pensation made otherwise than under an award 
or a recorded agreement. ‘The application to 
refer the matter to a medical referee pursuant to 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. I., para. 15, was then made to the registrar 
under Workmen’s Compensation Act, 1923 (c. 42), 
s. 11 (1), it being admitted by both parties that 
the formalities prescribed by Workmen’s Com- 
pensation Act, 1923 (c. 42), s. 14, should be waived 
& the registrar decided that having regard to the 
words ‘ apart from this sect.’ in proviso (ili.) of 
sect. 14 there were no grounds for diffcrentiating 
between a recorded & unrecorded agreement for 
the purposes of that sect., & that decision on 
appeal was upheld by the county ct. judge, & an 
order for reference to a medical referee was ac- 
cordingly made :—Held : as sect. 14 of itself gave 
no right to obtain a certificate or refer to a medical 
referee, the machinery for that being already 
provided by Workmen’s Compensation Act, 1906 
(c. 58), sched. I., para. 15, as amended by Work- 
men’s Compensation Act, 1923 (c. 42), s. 11 (1), 
& the waiver of the formalities required by that 
paragraph being mercly for the purpose of getting 
a decision of the question raised under Workmen’s 
Compensation Act. 1923 (c. 42), s. 14, such waiver 
could give no jurisdiction to the ct. to decide a 
matter not in fact before it, & notice of the doctor's 
report not having been given within the six days 
as required by Workmen’s Compensation Act, 1906 
(c. 58), Sched. I., para. 15, the appeal must be 
allowed.—JAMES v. GROVESEND STEEL & TIN- 
PLATE Co., Lip. (1925), 133 L. T. 744; 18 B. W. 
C. CO. 405, ©. A. 

Annotation coe Gillett v. Fowler (Leeds) (1926), 19 


B. W. CU. C. 267. 

3059. Duty of employer to apply.j— 
Workmen’s Compensation Act, 1923 (c. 42), s. 14, 
does not mercly provide machinery whereby an 
employer may end or diminish weekly payments 
in cases of incapacity, but has introduced a new 





opinion of a medical assessor ought not 
to be included as a finding in fact. 
The arbitrator, howover, is entitled to « 
rely upon that opinion in arriving at a 


LEE ; ’ 
scone Co., Ltp., [1911] S. C. 870.— Py cr = i eb SG. Marta eonelusdon a3 fo ee cause of ciate: 
AL Co., * oU. a0 5 ment or death.—CONNELLY wv. Oss 
8053 x. ——.]— JAoKSON v. SCOTS- (1913] 1S. L. T. 100.— | & Sons, Lrv., [1917] S. C. 164.—SCOT. 


Se. L. BR. 344 ; 
TOUN 1 ’ a , 
Scop ESTATE Co., [1911] 8S. C. 564. SCOT. 


3053 xiii. ——.]—In a stated case 
under Workmen’s Compensation Act the 


3058 xiv. ——.]}—WaALKER»?. CaAaDzZ0W 
Sean Co., LTv., [1925] 8S. 0. 395.— 
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10: Sub-sect. 1.] 


liability upon the employer to the advantage of a 

workman, 

An employer who under sect. 14 (c) has served 

a workman with a ten days’ notice of his intention 

to end the weekly payments together with a copy 

of the medical certificate that the workman has 
wholly recovered, & has within the ten days 
received a counter report from the workman’s 
medical practitioner disputing the employer’s 
certificate, must proceed under the sect. to 
obtain the certificate of a medical referee, & in 
the meantime may safeguard himself by paying 
the weekly payments into ct. to abide the result 
of the certificate of the medical referee or the 
decision of the judge. If the employer fails to 
proceed under the sect. after receipt of the work- 
man’s counter report, but stops payment & does 
nothing more, & the workman then goes to arbn., 
the workman, in spite of the fact that the judge 
finds that he had wholly recovered at the time of 
the service of the ten days’ notice, will be entitled 
to recover from the employer the weekly payments 
as from that date down to the date of the award. 
Workmen’s Compensation Act, 1923 (c. 42), 
6. 14, docs not say in terms who is to appoint the 
medical referee, but in practice, it seems to me that 
it sme throws that upon the employer, because 
unless the step of making the application is taken 
by some one or other, then, under the ery words 
of the sect., the employer has to continue (or may 
not end or diminish) the weekly payments 

(SARGANT, L.J.).—DAviEs v. GLYNCORRWG COL- 

LIERY Cou., [1925] 2 K. LB. 339; 05 L. J. K. B. 42; 

133 L. T. 221; 18 B. W. C. C. 86, C. A. 

Annotations :-—Consd. Hulmston v. Birkenhead Union (1925), 
133 L. T. 757; Gillett ». Wowler (Leeds) (1926), 19 B. W. 
C. C. 267; Occan Coal Co. v. Davies (1926), 43 T. L. R. 
108. Refd. Keency v. Firbeck Main Collicries, [1926] 2 


K. BR. 218; Rhodes v. Digby Colliery Co. (1926), 70 Sol. 
Jo. 796. 


3060. —-— How far certificate conclusive.|— 
CREWE v. JoUN Ruopxs, Lrp., No. 8055, ante. 
-}—In Sept. 1917, the workman 
was certified to be suffering from miner’s nystag- 
mus & received full compensation until Mar. 
1918, when he worked on the surface & was paid 
on the basis of partial incapacity. In July, 1924, 
the employers proceeded under Workmen's Com- 
pensation Act, 192% (c. 42), s. 14 (ce), & the matter 
was referred to a medical referee, who on Aug. 18, 
1924, certiliod that the workman was not then 
suffering from miner’s nystagmus. The employers 
stopped payment of compensation, & in Dec. 
1924, the workman filed a request for arbn. On 
the hearing in Mar. 1925, the county ct. judge at 
the request of the parties referred the matter to 
another medical referee, to whom certain questions 
agreed upon were put, & he reported on Apr. 15, 
1925, that the workman was then suffering from 
nystagmus, & was thereby incapacitated for work 
underground, & that his condition was an increased 
susceptibility to nystagmus & was a continuation 
of the attack from which he had suffered in Sept. 
1917. On the further hearing in Aug. 1925, the 
county ct. judge was satisfied that though the 
certificate of Aug. 18, 1924, established that at 
that time the workman was not actively suffering 
from nystagmus, yet he was then & at all other 
material times affected with a proneness to re- 
currence of the disease, owing to having suffered 
from it in 1917, & at the date of the hearing & 
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of the certificate of Apr. 15, 1925, he was suffering 
from the disease in this sense, & awarded compen- 
sation :—Held: the certificate given on Aug. 18, 
1924, was conclusive only of the matters referred 
to in it at that time, & was not res judicata between 
the parties, & therefore the county ct. judge was 
justified on the certificate of Apr. 15, 1925, in 
finding that there existed a special susceptibility 
to the disease & had rightly awarded compensa- 
tion.— PRENDERGAST v. LANCASTER’S STEAM COAL 
COLLIERIES, Lrp. (1925), 184 L. T. 166; 18 
B. W. C, C. 494, C. A. 

Annotations :-—Folld. Scahill v. Evan (1926), 19 B. W. 


C. C. 
112, eld. Rhodes v. Digby Colliery Co. (1926), 70 Sol. 
oO. ; 


8062. ——— Duties of referee.]|—A workman, who 
had been injured by an accident & who was in 
receipt of a weekly payment for partial incapacity, 
was examined by a medical practitioner provided 
by the employers, who certified that the workman 
had wholly recovered. The workman, within ten 
days, sent to the employers the report of a medical 

ractitioner disagrceing with the certificate served 
by the employers. The matter was referred to a 
medical referee, who, after orally examining the 
workman & his wife, reported that the workman 
still suffered from considerable disability, but 
referred to matters relating to the workman’s 
incapacity that were not mentioned in cither of 
the other medical reports, & stated that certain 
kinds of work would be bencficial. The em- 
ployers terminated the weekly payments :—Held : 
the medical referee is not restricted to differences 
of opinion between the employers’ doctor, but 
should examine the workinan independently of 
them, & as his report in this case stated that in- 
capacity still continued, employers were wrong in 
stopping compensation & the workman was cn- 
titled to have it continued.—Lacky v. WALLIS & 
Sons, Lrp. (1926), 19 B. W. C. C. 43, C. A. 

Power of judge to refer to.]|—See Scct. 11, sub- 
sect. 6, B., post. 


Srecr. 10.—THE ARBITRATION. 
Sus-sEcT. 1.—IN GENERAL. 

Sce Workmen’s Compensation Act, 1925 (c. 84), 
s. 21 (1), Sched. I. 

3063. Whether a ‘judicial proceeding.}] — An 
arbn. before a county ct. judge to settle a question 
of compensation under Workmen’s Compensation 
Act, 1906 (c. 58), is a judicial proceeding & there- 
fore an indictment for perjury will lie in respect of 
false evidence given on oath in a material par- 
ticular in the course of the arbn.—R. v. CROSSLEY, 
[1909] 1K. B.411; 78L. J. K. B. 299; 100 L. T. 
463; 73 J.P.119; 25 'T. L. R. 225; 53 Sol. Jo. 
214; 2B. W.C.C. 4513 22 Cox, C. C. 40; 2 Cr. 
App. Rep. 8, C. C. A. 

3064. Condition precedent to arbitration—Ques- 
tion must have arisen.]—JoNES v. GREAT CENTR4L 
Ny. Co., No. 3595, post. 

3065. ]—A workman was injured. 
The employers admitted liability & paid him the 
maximum, compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), namely, £1 per weck, 
together with the 5s. per week under Workmen’s 
Compensation (War Addition) Act, 1917 (c. 42). 
While this £1 5s. per week was still being paid by 
the employers, the workman sent to the Registrar 
to be recorded, under Workmen’s Compensation 
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3063 1. Whether a judicial 
738; 7 Alta, L. R. AL eae 


roceeding.|—Ite CaSSARINI & HAZELL (1914), 28 W. L. R. 662; 6 W. W. R. 649; 16 D. L. BR. 
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Act, 1906 (c. 58), Sched. 11 (9), & memorandum 
to the effect that the workman agreed to accept, 
& the employers agreed to pay, the sum of £1 5s. 
weekly during total incapacity, & to pay there- 
after during artial incapacity, such weekly sum 
as may be, failing agreement, settled by arbn. 
The employers gave notice of objection to the 
recording of the memorandum on the ground that 
in fact no such agreement had been entered into. 
The workman, on Sept. 9, 1919, gave the employers 
notice that he withdrew the application to record 
the memorandum & that he would file a request 
for arbn. On Sept. 11 a request for arbn. was 
accordingly filed. On Sept. 12 the employers’ 
insurance co. wrote stating that they had no ob- 
jection to “ &® memorandum of agreement being 
filed in suitable terms.’’ The employers objected 
to the arbn. on the ground that no question had 
arisen for arbn. The deputy county ct. judge held 
that & question had arisen & that therefore he had 
jurisdiction :—Held: there was evidence to sup- 
por the setae & no: wisdirection.—GoopD: v. 
TINEL AGGON ORKkKS, Lrp. (1920), 1 
B. W. C. C. 12, CO. A. agi 
3066. —_— —— As to liability for or amount or 
duration of compensation.|—Where, a workman 
having been incapacitated for work by an accident 
arising out of & in the course of his employment, 
his employers had, since the second week after 
the accident, paid to him, by way of compensation, 
weekly payments of the full amount mentioned in 
Workmen’s Compensation Act, 1897 (c. 37), 
Sched. I., 8. 1 (6), & promised to continue to do so 
during the period of his incapacity ; but the work- 
man, nevertheless, filed a request for arbn. in the 
county ct., & the county ct. judge made an award 
for compensation in his favour:—Held: under 
Workmen’s Compensation Act, 1897 (c. 37), 8. 1 
(3), it was a condition precedent to the jurisdiction 
of the county ct. judge that a question should 
have arisen as to the liability to pay, or as to the 
amount or duration of, compensation under the 
Act, &, no such question having arisen, the county 
ct. judge had no jurisdiction to make an award.— 
FIELD v. LONGDEN & Sons, [1902] 1 K. B. 47; 
711. J. K. B. 120; 85 L. 1. 571; 66 J. P. 201 : 
60 W. R. 212; 18 T. L. R. 65; 46 Sol. Jo. 66 ; 
4 W.C. C. 20, ©. A. 
a ee :—Folld. Jones ». G. C. Ry. (1901), 4 W. C. C. 


3. usd. Thompson v. North. Fastern Marine Engineer- 
ing Siar ech 1 K. B. 428. _Distd. Barron v. Carmichael 


(1912), 5 B. W. C. CO. 436. Refd. Oliver v. Nautilus S.S. 
Co. (1903), 89 L. T. 318; Payne o. Fortescue, [1912] 3 
K. B. 346; Tyne Tees Shipping Co. ». Whilock, [1913] 


3K. B. 642; Rooney v, Hurlock (1918), 11.B. W. C. C 
117. Mentd. Smith ». (1018), _ W. GC. C. 
(1909), 2 BOW GG. dane bey Park Steam Laundry Co. 


3067. -——— ——.]—An employer having 
agreed with a workman to pay him compensaticn 
refused to sign a form of agreement. The registrar 


, 3066 i. Condition precedent to arbitra- 3066 iv. 
tion— tion must have arisen— As to 
liability for or amount or duration of 
compensation. }—GOURLAY v. SWRENEY 
(1906), 8 FE. (Ct. of Sess.) 965.—SCOT. 

3066 ii. —— ——.}~—At the date 
When the petition was presented no 
ry es had arisen between the partics 
a8 to compensation, & the compensation 
was not in arrears:—Held: the condi- 
tions precedent to an arbitration were 
wanting, & the petition for arbitration 
was incompetent.— CALEDON SMHIP- 








53 Se. L. 
373.—SCOT. 





memorandum of 


RuNwene (1906 8 Riek Oe Soe’ | acbitration pracee 

- DY e '° . 

960; 43 Sc. L. p ost ei s an the same accident :—Held: 
133.—SCOT, , tration should be 


deere iil. , Inc N & ——,]—ELLis v. 
ELLY IRON CoaL Co., LTp., 
Hie) oS tt had BW. Oe 
136.—scoT. =§=§=8 °C 


Co., Ltp., [1913] 


3070 i. When 
Evxisience of 


DONALDSON LINE, (1916) S. C. 532; 
R. 540; [1916] 18. L. T. 


8066 v, —— —— ———. WELSH ¢. 
Fire Coat Co., Lrp., [1926] 8. C. 807. 
—SCOT. 


k. —— Determination of 
plication to record memorandum of 
agreement. }-—-A workman presented un 
application for warrant to 
agreement. While 
tne application “as pending he tnitiated 


application for the warrant had been 
ater eT v. ARMISTON COAL 


C. 892.—SCOT. 
eclive agreement. }— 
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of the county ct. refused to registcr a memo- 
randum of agreement having regard to the terms 
of Workmen’s Compensation Rules (1908), r. 42a 
(4) which was an addition to the Rules of 1907. 
This new rule was in force at the time of the 
decision of this case, but was afterwards revised 
& altcred. The workman then applied for an 
arbn. under the Act, & at the hearing the county 
ct. judge found that, in consequence of the em- 
ployer’s refusal to sign, there was no agreement, 
& made an award in the workman’s favour in tho 
terms of the agreement :—Held: there was no 
jurisdiction to make an award, as no ‘* question ”’ 
had arisen as to the liability to pay compensation 
or as to the amount or duration within the mean- 
ing of Workmen's Compensation Act, 1906 (c. 58), 
A oe v. HILTON (1909), 3 B. W. C. C. 

3068. —— ——.]|—A workman having 
met with an accident in the course of his employ- 
ment which for the time being caused totul in- 
capacity for work, his employers paid him regularly 
from the date of the accident 17s. 6d. a week, 
being one half of his average weekly earnings. 
The workman applied under Workmen’s Com- 
pensation Act, 1906 (c. 58), to have registered a 
memorandum of an agreement by the employers 
admitting their liability, & agreeing to pay him 
17s. 6d. a week. The employers opposed on the 
ground! that they had only agreed to pay so long 
as their own doctor should certify that the work- 
man was wholly incapacitated. The county ct. 
judge held that the compensation had not been 
settled by agreement. The workman then applicd 
to have the compensation settled by the judge as 
arbitrator under the Act:—Held: no question 
had arisen as to the amount or duration of the 
compensation which could give jurisdiction to 
arbitrate, though such a question might arise 
hereafter if & when the employers claimed to dis- 
continue or diminish their payments.— PAYNE v. 
ForRTESCUEF (N.) & Sons, Lip., [1912] 3 K. B. 
346; 81 L. J. K. B. 1191; 107 L. T. 136; 57 
Sol. Jo. 80; 5 B. W. C. C. 634, C. A. 


Annotations :—Consd._ Surnmerlee Iron Co. 
[1913] A. C. 221. Folld. Bedwell v. L. Klee. Ry. (1914), 
7B. W. C. C. 685; Sampson v. Gencral Steam Navigation 

Co. (1914), 7 B. W. C. C. 107. Distd. Couper v. Wales, 
(191513 K. B. 210; Shaddick v. Palmer's Shipbuilding & 
Iron Co. (1917), 86 L. J. K. B. 1017. Refd. Tyne Tees 
Shipping Co. v. Whilock (1913), 82 L. J. K. B. 1091. 
3069. J—BALDWIN v. ELECTRIC 

& ORDNANCE ACCESSORIES Co., Lrp., No. 3088, 

post. 

3070. When proceedings barred—Existence of 
effective agreement.J—JoNES v. GREAT CENTRAL 
Ry. Co., No. 3595, post. 

3071. -—— -]—In Jan. 1908, a workman 


met with an accident, & eventually became totally 





v. Freoland, 

















Held: tho partics having come to an 
agreement, procedure by uarbn. was 
excluded.—DUNLOP v. RANKIN & 
BLACKMORE (1901), 4 IF. (Ct. of Sess.) 
203; 39 Sc. L. R. 146.—SCOT. 


3070 ii. ——- ———.]—DEMPSTER 0. 
coat & Co., Ltp., [1908] 8. C. 722.— 


KRONE v, 


ap- 

3070 iii, ———- ——-. }_ KaNEv. STEIN 
(JOHN G.) & Co., Lip. (1915), 52 
Sec. L. R. 689.—SCOT. 


8070 iv, ——— ——.}—MACELHINNEY 
in respect of | v. PORTLAND Forax Co., LTp. (1922), 
tho arbi- 16 B. W. C. C. 292,—SCOT. 


sisted until the 1. What amounts to 
effective agreement.}—As tho agreement 
had not been subinitted for the assent 
of the registrar :—Held: it could not 
operate as a bar to proce for 

e ascertainment of compensation.— 


record a 








ings barred — 
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incapacitated. THe demanded compensation from 

his employers. Negotiations ensued, in which 

the employers set up several answers to his claim, 
but expressed their readiness to pay somewhat 
less than the half wages, by way of compromise. 

On the advice of his solrs., the workman accepted 

this, & a formal agreement was made in May, 

1909. A memorandum of this agreement was at 

once sent to the registrar for record. Some delay 

occurred, but early in 1910 the registrar refused to 
record the agreement on the ground that he was 

not satisfied as to its genuineness. In Apr. 1910, 

the workman commenced proceedings for com- 

pensation. In May, 1910, the employers applied 
to the judge for an order to record the memo- 
randum of agreement. In Nov. 1910, the judge 
gave his decision thereon, refusing the order, on 
the ground that the agreement was not “ genuine.” 

Subsequently, the workman’s app eum for 

compensation was heard, & in Jan. 1911, the judge 

awarded half wages as compensation. The em- 
ployers then appealed from the decisions of Nov. 

1910, & Jun. 1911:—AHeld: (1) there was no 

evidence on which the judge could find that the 

agreement was not genuine, & the memorandum 
ought, therefore, to be recorded; consequently 
all questions had been settled by agreement, & 
there was no jurisdiction to hear the apy lication 
for compensation ; (2) the two decisions cf Nov. 

1910, & Jan. 1911, were part of one & the same 

procecdings, & the employers were entitled to 

appeal from both by notice of appeal entered 
within twenty-one days after the later decision. 

—l'ox v. BATTERSEA BoroucH Councin (1911), 

48. W. C. C. 261, 0. A. 

Annotations :——As to (1) Consd. Russell v. Rudd, (1923) A. GC. 
00. Belt. Hudson v. Camberwell B. C. (1917), 86 L. J. 
xk. B. 558, 

8072. -——.|—A workman brought pro- 
ceedings for compensation. The employers ob- 
jected that all questions between the partics had 
been settled by agreement; the county ct. judge 
ruled that this was not so, & the case was adjourned 
for the employers to appeal :—eld: on con- 
struction of the correspondence relied on by the 
employers, there was no agreement. there was 
therefore a question between the parties, & the 
county ct. Judge had jurisdiction—Brooks v. 
KNOWLES (ANDREW) & Sons, Lrp. (1911), 5 B. W. 
O. C. 15, C. A. 

3073. ———.|—-SHADDICK v. PALMEK’s 
SHIPBUILDING & IRON Co., No. 3100, post. 

_ 8074. ——- —-- .]—A workman, a driller, was 

Injured at work. The employers admitted lia- 

bility, & paid half wages, 17s. 1d.,as compensation 

for some time. The workman then filed an 
original request for arbn., alleging that he was 
entitled to a higher sum as compensation in view 
of the fact that he was under a concurrent con- 
tract of service at the time of the accident, & also 
that wages had been increased since. He stated 

In his particulars that liability had been admitted 

& compensation at 17s. 1d. had been paid. The 

employers filed an answer stating that they were 
willing to continue payment of 17s. 1d. a week 

under Workmen’s Compensation Act, 1906 (c. 58), 

as to which no question has arisen.” The county 

ct. judge dismissed the application on the ground 
that the parties had come to an agreement as to 
the amount of compensation & liability to pay 








Toe Sea Goer Sua 
38 N. Ss. W. W. N. 227.—AUS. : ; ; : ct 
m. Arbitrator’s fees.}—The sched. to 


Arbn. Act does not apply to arbitra- 
tions under Workmen 

A ch & the arbitrator’s fee must be | HOLM 9». 
dealt with by a practice analogous to 


Master AND SERVANT. 


same under the terms of the Act, & therefore all 
questions had been settled :—Held: there was 
evidence to support the judge’s finding that all 
questions had been settled by agreement, & there- 
fore this being an original application & not an 
application to review, the judge was right in dis- 
missing same.—SMITH v. REDPATH, Brown & 
Co., Lrp. (1917), 10 B. W. O. C. 663, C. A. 

3075. ——- ——-.]—MOAKES v. BLACKWELL OOL- 
LIERY Co., Lrp., No. 8090, post. 

3076. .|—Applt. met with an accident 
while employed in a factory at a weekly wage of 
£1 4s. 9d. The employers admitted liability & 
paid 15s 6d. a week compensation for eight months 
on the basis of total incapacity, which sum was in 
fact made up of 12s. 5d. half wages, plus 3s. 1d. 
war addition. Applt. then applied to the ct. for 
increased compensation. The judge found that 
an agreement had been come to under which resp. 
paid full compensation & that no question to 
arbitrate upon had arisen between the parties. 
He therefore dismissed the application :—Held: 
there was evidence to support the finding.— 
WRIGHT v. MINISTER OF MuNITIOoNS (1919), 12 
B. W. C. C. 198, O. A. 

8077. ——— Workman satisfied with voluntary 
payments.|—PLANT ». OLDNALL COLLIERY Co. 
(1903), 114 L. T. Jo. 284. 


Annotation :-—Refd. Tyne Teos Shipping Co. v. Whilock 
(1913), 82 L. J. K. B. 1091. 


3078. Res Judicata.|—A county ct. judge 
made an award in favour of a workman, whom he 
found capable & willing to do certain light work, 
in the following terms: ‘‘ That the employers do 
forthwith prow appct., for the period of four 
weeks, light employment at £1 a weck.” No 
objection was taken to this award. The work- 
man was so employed, & was then offered his old 
work which he refused. On the employers re- 
fusing to keep him at the light work or pay com- 
pensation, the man commenced entirely new 
proceedings, in which he claimed for incapacity 
resulting from the original accident. ‘The county 
ct. judge dismissed the application on the ground 
that the questions raised had been dealt with, & 
finaily decided in the first arbitration proceedings : 
—-Heid: the second application was properly 
dismissed, the only proccedings open to the work- 
man being by way of review.— WAT'S v. LOGAN & 
HEMINGWAY (1914), 7 B. W. C. C. 82, C. A. 


Annotation :—Consd. Beamish v. Wagon Repairs (1925), 
133 L. T. 406. 

















3079. ——.]|—PELLETT v. HOVE CORPN., 
Wo. 3958, post. 

3080. ———.]|—Haypock v. Goopirer, No. 
3987, post. 

3081. ——— Certificate of recovery served by 


employer on workman—Failure of workman to 
send certificate in disagreement.]—In each case 
the workman met with an accident & received full 
compensation from his employers, but the weekly 
payments were not made under an award or 
recorded agreement. Subsequently the employers 
received a certificate from a doctor instructed by 
them that the workman was fit for work. They 
then served the workman with a copy of thc 
certificate & notice to end the weekly payment 
within ten days, in accordance with Workmen’s 
Compensation Act, 1923 (c. 42), 8.44. The work- 
man failed to comply with that sect., & sent no 
certificate disagreeing with the employers’ 
certificate. The employers therefore ended the 


that prevailing prior to Arbn. Act on a 
reference directed by the ct.—CsHISs- 

CENTRE STAR MINING Co. 
(1906), 12 B. C. R. 16.—CAN. 


s Compensation 


Part XIV.—WorKMEN’S CoMPENSATION ACTS. 


weekly payments. The workman instituted arbn. 

proceedings for compensation under Workmen’s 

Compensation Act, 1906 (c. 58), & the employers 

took the preliminary objection that the workman’s 

right to arbn. was barred. The objection was 
allowed in the first case but overruled in the 
second :—Held: (1) the fact that the workman 

did not exercise the right given to him by that 

sect. did not deprive him of his ordinary right 

under the Workmen’s Compensation Act, 1906 

(c. 58), to commence arbn. proceedings for com- 

pensation; (2) the sect. applies to weekly pay- 

ments being made in discharge of liability to pay 
compensation under Workmen’s Compensation 

Act, 1906 (c. 58), though made voluntarily & 

not under any award or recorded memorandum 

of agreement.—PUDNEY v. FRANCE (WILLIAM), 

FENWICK & Co., Smitu v. Leacw & Co., [1925] 

1K. bB. 346; 941. J. K. B. 513; 182 L. T. 430; 

41 T. LL. RK. 83; 69 Sol. Jo. 189; 17 B. W. C. C. 

241, C. A. 

Annotations :—As to (1) Consd. Crewe v. Rhodos (1925), 133 
L. T. 650; Davies ». Glyncorrwg Colliery Co., [1925] 2 
K. B, 339, Distd. Rhodes v. Digby Colliery Co. (1926), 
70 Sol. Jo. 796. Refd. Davies v. Midland Ry. Carriage 
& Waggon Co. (1926), 19 B. W. C. C. 69. As to (2) Refd. 
Lindsay v. Glasgow Irov & Steel Co. (1925), 18 B. W. C. CG. 
600; Feeney », Firbeck Main Collieries, [1926] 2 K. B. 
218; Lacey « Wallis (1926), 19 B. W. C. C. 43; Ocean 
Coal Co. v. Davies (1926), 135 L. T. 498. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 12 (3). 

Workman electing to proceed by action.} 

—See Sect. 25, post. 

Workman contracting out of Act.]—See 

Sect. 26, sub-sect. 1, B., post. 

8082. Discretion of judge to refuse to hear claim 
—Proceedings taken in undue haste.|—Rooney v. 
Hvuriocg, No. 3087, post. 

3083. ——.J]—BALDWIN v. ELEcTRIC & 
ORDNANCE ACCESSORIES Co., Lrp., No. 3088, post. 











SuB-SEcT. 2.—WHAT IS QUESTION ARISING. 
A. In General. 


3084. Must exist at time of application.)/—A 
workman was injured. & asked for compensation. 
His employer wrote offering 10s. per week during 
total incapacity, but the workman insisted that 
he should agree to pay this sum during total & 
partial incapacity. ‘The employer refused, & the 
workman brought procecdings, claiming 12s. 6d. 
per week. The employer by his answer admitted 
liability, & present total incapacity, & submitted 
to an award for 10s. per week during total in- 
capacity, the amount to be paid during partia! 
incapacity to be settled thereafter. Before the 
hearing the compensation was agreed at 10s. per 
week. The county ct. judge held that no ques- 
tion had arisen, & dismissed the application :— 
Held: asa dispute was in existence at the time of 
the application, a question had arisen within 
Workmen’s Compensation Act, 1906 ({c. 58), 
s. 1 (3), & the application must be heard.— 
HIGGINS v. POULSON (1911), 5 B. W. C. C. 66, C. A. ; 
subsequent proceedings, [1912] 2 K. B. 292, C. A. | 

3085. J—A workman met with an acci- 
dent, & was paid compensation on the basis of 
total incapacity. While such payments were 
being made his solr. made a request for arbn., 
alleging that certain questions had arisen which 
had not been settled by agreement. The county 
ct, judge dismissed the application on the ground 
that there were no questions to settle. On appeal, 
an attempt was made to formulate a case from 
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the correspondence, which had not been raised 
before the county ct. judge :—Hela: the appeal 
must be dismissed. 

Except in case of review, the question must have 
arisen at the time (SWINFEN Eapy, L.J.).— 
La ». LusH (1914), 7 B. W. C. C. 678, 

8086. May be raised by employer’s answer.}— 
An injured workman gave notice of accident & 
asked for cumpensation. The employer replied 
that compensation would be paid so long as the 
works’ doctor certified incapacity. The work- 
man objected to this limitation. He received no 
compensation, & ncither asked for nor was refused 
it, further than appears from these facts. He 
brought proceedings. ‘The employer’s answer 
denied the injuries & the incapacity, & set out 
the circumstances under which they had offered 
compensation as above, & the fact that the work- 
man had never applied for compensation. The 
employer at the hearing raised the point that there 
was no jurisdiction to hear the application as no 
question had arisen:-—//eld: the employer’s 
answer raised a dispute, & the employer could 
not thereon say there was no question. Had the 
answer first raised the point that no question had 
arisen, & then without prejudice thereto denied 
incz.pacity, etc., the employer could have raised 
the point, & he would have been entitled to suc- 
ceed on that point.—BARRON v. CARMICHAEL 
(1912), 5 B. W. C. C, 436, C. A. 


Annotations :—Consd. Rooney v. Hurlock (1918), 11 B. W. 
cae 117. Refd. Hogg v. Vickers (1921), 14 B. W. CG. C. 


B. Liability for Compensation. 


3087. Refusal of employer to admit liability.]— 
(1) A workman while cngaged on her employer’s 
business was knocked down & killed by a motor 
omnibus. ‘The parents of the woman alleged that 
they were partially dependent on her carnings, & 
therefore proceedings in respect of the loss caused 
by the death of their daughter could be instituted 
under the Workmen’s Compensation Act. In the 
course of an informal conversation between the 
solrs. acting for the parents & deccased girl’s 
employer, the latter definitcly stated that, if 
proceedings to recover compensation were taken 
against his client, he should deny that the parents 
were partially dependent on deccased  girl’s 
earnings at all, & suggested that the parents 
ought to proceed against the motor omnibus co. 
at common law for damages. Shortly afterwards 
a letter was received by him stating that the 
parents had decided to institute proceedings for 
compensation against the employer, & on the 
day that letter was received a request for arbn. 
was filed. The county ct. judge struck out the 
claim on the ground that no question had arisen, 
& therefore he had no jurisdiction to hear the 
claim. Ile came to that decision as he thought an 
agreement might have been come to had a reason- 
able time been given the employer to consider his 
liability under the Act :—Held: a question had 
arisen, & the case must be reinstated for hearing. 

(2) Where proceedings are taken in undue haste, 
even though a question may have arisen which had 
not been settled, & therefore technically it could 
not be said that proceedings could not properly 
be brought, it is nevertheless in the discretion of 
the judge to refuse to hear the claim if he considers 
the proceedings to have been taken unreasonably 
(SWINFEN EabDy, L.J.).—ROONEY v. HURLOCK 
(1918), 11 B. W. C. C. 117, C. A. 


Annotation :—As to (2) Dbtd. Baldwin v. Electric & Ord- 
nance Accessories Co. (1919), 122 L. T. 147. 
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8088. ——— Suggested agreement to accept lump 
sum.j|—An injured workman reccived compensa- 
He resumed work & com- 
JJce then had to cease 
work altogether owing to his injury, & negotiations 
were entered into with regard to a scttlement. 
The employers alleged that he agreed to accept 


tion for some time. 
pensation was stopped. 


£100. On May 1 the workman’s solr. wrote, 


referring to the incapacity & the compensation 
to which the man was entitled, & also to the 
“‘ suggested ’’ settlement for £100, & asking for 
This letter 
was merely acknowledged on May 2 by the 


further information to advise upon. 


employers, & a full reply was not sent until May 9, 


stating that the workman had “‘ agreed to ls 
is 


the sum of £100 in final settlement.’’ 
crossed a Jetter from the workman’s solr. of the 
same date to the effect that, as he had not heard 
further, proceedings would be commenced. On 
May 13 he wrote in answer to the employers’ letter 
of May 9, insisting on the workman’s right to 
compensation, & asking whether the employers 
were prepared to pay a weekly sum, or offer a 
larger sum than £100. Proceedings were com- 
menced on the same, or next, day before any 
answer was received from the employers. The 
county ct. judge awarded compensation. On 
appeal the employers took the points, (a) that no 
question had arisen giving the judge jurisdiction 
to hear the case, & (6) if a question had arisen he 
should have refused to hear it in accordance with 
the dictum of SWINFEN Hapy, L.J., in Rooney v. 
ITurlock, No. 3087, ante, to the efficct that where 
procecdings are tuken in undue haste, even 
though there is a question between the parties at 
the time, the judge has discretion to refuse to 
hear the case :—leld : a question arose when the 
workman, having asserted his right to weekly 
compensation, as he did in the letter of May 1, 
was mict by the employers’ assertion that their 
liability to make such payment had been settled 
by an agreement to take £100. There was juris- 
diction to hear the arbn. & make the award.— 
BALDWIN v. ELEcTHIC & ORDNANCE ACCESSORIES 
Co., aa (1919), 122 L. T. 147; 12 B. W. C. C. 

Us : 

3089. ———- Reference to insurance company.]}— 
On eb. 1, 1924, a workman, when in the employ- 
ment of resps., was struck on the head by an iron 
* bloater,”? whilst engaged in packing aeroplanes. 
Ie was absent from his work for several wecks, 
suffering from traumatic neurasthenia & received 
compensation. He returned to work on Mar. 17, 
after which date he ceased to receive compensation. 
On Mar. 20, he left resps. for the second time, 
finding that he could work no longer owing to 
tremblings in the body, legs & arms, & to pains in 
the head. Ten days later he asked for compensa- 
tion & was referred by resps. to the insurance co. 
Having received no communication from the 
insurance co. he commenced arbn. proceedings 
in the county ct. Resps., the employers, con- 
tended that no question had arisen between the 
partics. On behalf of appct. it was contended 
that a question had arisen as the act of referring 
him to the insurance co. was a refusal to ay 
compensation. ‘The county ct. judge held that no 
question had arisen between the parties to the 
arbn. & dismissed the application:—Held: a 
question had arisen, & the case must be sent 
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back to the county ct. judge for his decision.— 
TOOMBES v. JIANDLEY PAGE & Co., Lip. (1924), 
17 B. W. C. C. 208, C. A. 


C. Amount of Compensation. 

8090. Under recorded agreement—Computation 
of amount.|—-Appct., while under twenty-one, met 
with an accident while working in resp.’s colliery 
in 1907. Liability was admitted & compensation 
paid till 1911, in which year appct. attained 
twenty-one. In that year an agreement was 
made between the workman & his father & the 
employers, & duly recorded, whereby the em- 
ployers agreed to find the workman light employ- 
ment & pay him weekly what he could earn by 
working pit time at such employment, & in 
addition half the difference between that sum 
& what he would have carned at the current 
wages in the pit if he had remained uninjured. 
Compensation was paid under this agreement 
for five years. In 1916 disputes arose between 
the workman & his employers as to the amount 
which the workman could earn in the employment 
provided. The workman applied for a fresh arbn. 
The county ct. judge dismissed the application, 
holding that he could not grant a fresh arbn. 
while there was a recorded agreement on the file, 
& that the workman’s remedy was to apply for 
leave to issue execution. The workman appealed : 
—Held: (1) no fresh arbn. could be entered upon 
while the agreement was on the file ; & Workman’s 
Compensation Rules, r. 82, enabled the judge to 
decide, on the application to issue exccution, the 
question what sum was payable under the agree- 
ment; (2) the case was not one for an application 
to review, as there was no change of circumstance, 
& the workman did not desire to alter the agree- 
ment.—Moakes v. BLACKWELL COLLIERY Co., 
Lrp., [1917] 1 K. B. 665; 86 L. J. K. B. 454; 
116 L. T. 197; 33 T. L. R. 162; 61 Sol. Jo. 217; 
10 B. W. C. C. 166, C. A. 

Annotation :-—Aa to (1) Consd. Beamish v. Wagon Repairs 

(1925), 133 L. T. 406. 

3091. Amount not fixed.|—A workman 
filed with the registrar of the county ct. a form of 
memorandum stating that in the event of his being 
thereafter ‘‘totally or partially incapacitated 
from work as a result of his said injuries’’ he 
should be entitled to compensation under Work- 
men’s Compensation Act, 1906 (c. 55), the amount 
of such compensation to be ascertained ‘“ failing 
agreement between the parties by arbn. under the 
said Act.’’ He subsequently lodged a request for 
arbn. The employers raised the objection that 
up to the time of the lodging of the request for 
arbn. no question had arisen as to the amount or 
duration of the compensation payable :—Held : 
(1) on the agreement, two questions had arisen, 
(a) as to the extent of the incapacity, & (b) as to 
the amount of the compensation, both of which 
questions might fairly be settled by arbn. ; (2) the 
words ‘failing agreement’’ contained in the 
memorandum did not mean that there must be 
some attempt to agree which had proved unsuc- 
cessful, but they meant ‘‘if not settled by agree- 
ment.’—-HoGG v. VICKERS, LTD. (1921), 14 B. W. 
C. C. 229, C. A. s iieist ears sense 

:—As to (1 . Beamish »v. on Repairs 
Ao) 133 L. T. 106. 7 . 

3092. -|—On July 18, 1923, the work- 

man suffered an injury to his eye while in the 














lower than sum ultimately awarded — 
5 Employer's right to costs.}—MIKUTA v. 
BAIRD (WILLIAM) & Co., Ltp., [1916] 
8, C. 194; 53 Sc. L. R. 160; [1915] 
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employment of resps., & was paid compensation 
until Sept. 27, 1923, when he returned to do lighter 
work. On Oct. 26, 1923, an agreement was made 
declaring the employers liable to pay compensation 
in the event of the workman sustaining loss in 
consequence of the accident; the amount, failing 
agreement, to be fixed in accordance with Work- 
men’s Compensation Act, 1906 (c. 58). 
randum of this agreement was duly recorded on 
Nov. 10, 1923. The workman was subsequently 
only intermittently employed & on Oct. 7, 1924, 
he commenced original arbn. proceedings claiming 
compensation. Resps. in their answer made no 
objection to the form of procedure, but at the 
hearing took the preliminary objection that the 
proceedings ought to have been by way of review, 
& that the county ct. judge had no jurisdiction 
to hear arbn. proceedings. The county ct. judge 
dismissed the application & declined to treat the 
proceedings as a review :—JIcld: the agreement 
did not fix a definite weekly sum but left open 
questions proper to be decided by original arbn. 
proceedings & the workman was entitled to insti- 
tute such proceedings. In any case, having regard 
to the fact that no objection to the procedure was 
taken by resps. in their answer, they should 
have been taken to have acquiesced in the form 
of proceedings instituted by the workman’s case 
remitted.—BEAMISII v. WAGON REPAIRS, Lrp. 
(1925), 133 L. T. 406; 18 B. W. C. C. 156, C. A. 

3093. Tender of full amount—Demand for costs 
of notice of arbitration.]—An injured workman was 
in reccipt of half wages when it was discovered 
that she was a minor, entitled under Workmen’s 
Compensation Act, 1906 (c. 58), sched. I. (b), 
to have more than 50 per cent. of her average 
wages, & then a demand for arbn. was served on 
resps. 

ltesps. almost immediately tendered the moncy, 
which was not accepted as costs alleged to be due 
were not also tendered. After hearing the case 
the arbitrator made an award of costs against 
resps. Against this resps. appealed :—Held: 
there was no dispute, & therefore no power to order 
costs.—SMITH v. ABBEY ParkK STEAM LAUNDRY 
Co., Ltn. (1909), 2 B. W. C. C. 142, C. A. 
ae ao Turner v. Kingsbury Colllerices, [1921] 


D. Duration of Compensation. 

3094. Conditional admission of liability—Depen- 
dent on medical certificate..—PAYNE v. ForTES- 
CUE (N.) & Sons, Lrp., No. 3068, ante. 

3095. Admission of liability to date of payment 
only—Future lability to be determined when ap- 
plication made.J—The employers of a workman, 
who had been totally incapacitated by an acci 
dent, admitted liability under Workmen’s Com- 
pensation Act, 1906 (c. 58), tendered the amount 
of compensation due, as to which there was no 
dispute, & requested the workman to sign a receipt 
which contained this clause: ‘‘ At the first 
or any subsequent payment liability is admitted 
only for the compensation to date of payment. 
Further liability, if any, will be determined week 
by weck, when application is made for payment.’’ 
The workman objected to this clause on the ground 
that he was entitled to have an unqualified admis- 
Sion of liability, such as he could embody in a 
memorandum of agreement for the purpose of 
recording, & he refused to sign the receipt & 
initiated arbn. proceedings :—Held: a question 
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had arisen between the parties as to the duration 

of compensation, & the arbn. was competent.— 

SUMMERLEB Iron Oo., Lrp. v. FREELAND, [1913] 

A. C. 221; 82 L. J. P. C. 102; 108 L. T. 465; 

29 T. L. R. 277; 57 Sol. Jo. 281; 6 B. W. C. C. 

255, H. L. 

Annotations :—Consd. Babcock & Wilcox v. Pearson (1913), 
6 B. W. CG. C. 841. Distd. Bedwell v. L. Elec. Ry. (1914), 
7 B. W. C. C. 685; Sampson v. General Steam Navigation 
Co. (1914), 7 B. W. C. C. 107. Apld. Cooper v. Wales, 
[1915] 3 K. B. 210. Consd. Shaddick v. Palmer’s Ship- 
building & Iron Co. (1917), 86 L. J. K. B. 1017. Refd. 

Tyne Tees Shipping Co. v. Whilock, (1913) 3 K. B. 642; 
Brown v. Baird (1923), 17 B. W. ©. C. 289; Russell v. 
Rudd, [1923] A. C. 309; Lindsay v. Glasgow Iron & Steel 
Co. (1925), 18 B. W. C. C. 600. 

8096. Admission of ability during total: in- 
capacity only.]—A workman was incapacitated by 
accident. His employers admitted liability & 
were willing to record a memorandum agreeing 
to pay “ during total disablement, the amount of 
payment for partial disablement, to be scttled 
hereafter.”?> The workman refused to allow this 
to be recorded & applied to record a memorandum 
in general terms of agreement to pay compensation 
during incapacity. The county ct. judge dis- 
missed the application on the ground that no 
question had arisen. The workman appealed, 
alleging that there was the question of ‘‘ duration ’’: 
—Held: no question had arisen.—SAMPSON v. 
GENERAL STEAM NAVIGATION Co., Isrp. (1914), 
7B. W. C. C. 107, C. A. 

Annotations :--——Consd. Cooper v. Wales, [1915] 3 K. B. 210. 
Refd. Shaddick v. Palmer’s Shipbuilding & Iron Co. 
(1917), 86 L. J. K. B. 1017. 

3097. .]}—A workman, whilst employed by 
resps., met with a severe accident to his left hand 
which caused for the time total incapacity. Resps. 
offered to pay full compensation during total 
incapacity. This was declined on the ground 
that the workman was not prepared to accept an 
admission limited to total incapacity only. The 
result was that the compensation offered was not 
accepted by the workman, & he applied to have 
the compensation fixed by arbn.:—Held: a 
question had ariscn within Workmen's Compensa- 
tion Act, 1906 (c. 58), s. 1 (3), & there was juris- 
diction to entertain the application.—CooPrER v. 
WALes, Lrp., [1915] 3 K. B. 210; 84 L. J. K. B. 
1321; 113 L. T. 637; 31 T. L. It. 506; 59 Sol. 
Jo. 578; 8B. W. C. C. 595, C. A. 

Annotations :—Consd. Round v. Wathon (1916), 86 L. J. 
K. B. 1011. Apld. Shaddick v. Pulmer’s Shipbuilding & 
& Iron Co. (1917), 86 L. J. K. B. 1017. 

3098. J—A work girl was injured while 
working for applts. The employers at once 
admitted liability to pay her full compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
& they paid her 6s. a week, being half her average 
wages. Correspondence with regard to recording 
@® memorandum of agreement then took place 
between the solrs. for the parties, with the result 
that the employers stated that they would consent 
to a memorandum being filed in the following 
terms: ‘“ The said J. Wathen & Son admit their 
liability to pay to the said Lily Round the com- 
pensation to which she may at any time be 
entitled under Workmen’s Compensation Act, 
1906 (c. 58), in respect of the said injury, & during 
total incapacity the said J. Wathen & Son admit 
liability to pay at the rate of 6s. per weck as from 
the data of the accident, but the amount of com- 
pensation payable during partial incapacity is not 
now capable of agreement, & must be settled by 
agreement or by arbn. in accordance with the Act, 
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Sect. 10.—The arbitration: Sub-sect. 2, D. 


when total incapacity ccases.’’ Appct. refused to 
agree to this memorandum being recorded, & 
applied for arbn., desiring a memorandum or 
award showing the 6s. to be paid until ‘‘ ended or 
diminished or redeemed ”’ in accordance with the 
Act. The county ct. judge held that a question 
had arisen between the partics within Workmen’s 
Compensation Act, 1906 (c. 58), 8. 1 (3), & that 
he had jurisdiction to hear the application. 
Accordingly he made an award for appct. of 6s. 
a week in accordance with Form 24 in the Appendix 
to the Workmen’s Compensation ltules, 1907, ‘' to 
continue during the total or partial incapacity 
of appct. for work, or until the same shall be 
ended, diminished, increased, or redeemed in 
accordance with the provisions of the Act ”’ :— 
Held: a question had arisen, & the award was 
intra vires.—ROUND v. WATHEN & Son (1916), 
86L. J. K.B.1011; 116L.T.97; 10B.W.C.C. 
35, C. A. 

3099. Refusal to enter into agreement.J/—A 
workman was totally incapacitated by an accident 
while at work. The employers admitted liability 
& paid ful] compensation weekly. The work- 
man asked the employers to enter into an agrcc- 
ment to continue to make the weekly payment 
during incapacity, so that he might record a 
memorandum thereof. This they refused to do, 
& the workzroan thereupon applied for an award :— 
Held: no question had arisen.—BkE! WELL ». 
seca ELEcTRIC Ry. Co. (1914), 7 3. W. CG. C. 
685, C. A. 


.innotations :-—Consd. Cooper v. Wales, [1915] 3 K. B. 210; 
Shaddick v. VPalmer’s Shipbuilding & Iron Co. (1917), 
86 L. A k. B. 1017. 


3100. -.|—A workman was totally in- 
capacited by an accident during work. The 
employers admitted liability & told the man he 
would be paid £1 a weck, the maximum com- 
pensation he could claim, week by weck, at their 
pay office. The workman declined to take any 
money until the employers signed a form showing 
an agreement to pay compensation in the terms 
of Workmen's Compensation Act, 19U6 (c. 58), 
until the same should be ended, diminished, or 
redeemed, so that a memorandum to that effect 
could be recorded. The empluyers refused to 
admit such an agreement or to sign the form. 
All they would say was, ‘' We have admitted 
liability & there is no question.” ‘he workman 
thereupon applied for an award. The county ct. 
judge awarded for the workman in terms similar 
to those to which the employers had been asked 
to agree. The employers contended that the 
county ct. judge had no jurisdiction as no question 
had arisen :—J[eld: though the employers were 
not compelled to sign any particular form of agree- 
ment, the admission of liability made by them did 
not cover an injured workman’s full rights under 
Workmen’s Compensation Act, 1906 (c. 58), 
& a question had arisen which gave the county ct. 
judge jurisdiction.—SHADDICK 7. PALMER’s Siir- 
BUILDING & Jnon Co. (1917), 86 L. J. K. B. 1017; 
ne 7 i‘ 259; G1 Sol. Jo. 545; 10 B. W. C. C. 


Sect. 





SEcT. 11—PROCEDURE IN THE ARBITRA- 
TION. 


SUB-SECT. 1.—JURISDICTION AS TO PLACE. 

See Workmen’s Compensation Act, 1925 (c. 84), 
8. eee ee Compensation Rules, 1926, 
rT. ‘ 


MASTER AND SERVANT. 


8101. Jurisdiction of court of district where 
accident happened—Accident in England—Em- 
ployer resident in Ireland.|—Happock v. FIsHER 
& Sons (1900), 2 W. C. C. 48, C. A. 


Annotation :-—Refd. Hunter v. Stadtische Hochscefischcrei 
Gomeinntitzige Gesollsechaft (1925), 133 L. T. 488. 


3102. Employer resident in Scotland.] 
—When a workman resident in England is injured 
by an accident occurring in England, but his 
employer resides in Scotland, proceedings for 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37), may be taken in the county ct. 
of the district in which the accident occurred, 
& service of the necessary notices may be effected 
by registered post.—R. v. OWEN, [1902] 2 K. B. 
436; 71 L. J. K. B. 770; 51 W. HR. 168; 18 
T. lL. R. 701; 46 Sol. Jo. 617; 4 W. ©. O. 150; 
sub nom. R. v. NEwport Country Court JUDGE, 


87 I.. T. 298, D. C. 
Annotation :—Consd. Hunter v. Stidtische Ifochsccfischerei 
Gesellschaft, [1925] 2 K. B. 293. 
3103. ——- ——— Foreign employer.]—HUNTER 
v, STADTISCHE HOCHSEEFISCHEREI GESELL- 
SCHAFT, No. 2232, ante. 








SUB-SECT. 2.—DPARTIES. 


pe Workmen’s Compensation Rules, 
ir. 2-7. 

3104. Right to bring proceedings in name of 
workman—Approved society—National Insurance 
Act, 1911 (c. 55),8.11 (2)—-What constitutes neglect 
or refusal.|—The above sub-sect. enacts that 
where an insured person appears to be entitled to 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), & ‘‘ unreasonably refuses or 
neglects’’ to take proceedings to enforce such 
claim, his approved socicty may take proceedings 
in his nome & on his behalf. A workman who was 
injured by an accident & subsequently incapacitated 
omitted to take proceedings for compensation by 
reason of his belief that the incapacity was not 
occasioned by the accident :—Held: by reason 
of his omission, on good grounds, to take pro- 
ceedings, the workman did not unreasonably 
rcfuse or neglect to take proceedings so as to 
entitle his approved society to do so in his name.— 
RusHTon v. SKEY (GEORGE) & Co., Lrp., [1914] 
3K. B. 706; 83 L. J. K. B. 1503; 111 L. T. 700; 
30 T. L. ht. 601; 58 Sol. Jo. 685; 7B. W. C. C. 
508, C. A. 

«innotations :-—Refd. Allon ». Francis, {1914 
K. B. 321. 


Skelton v. Baxter, [1916] 1 ; 
Kingsbury Collicries, [1921] 3 K. B. 169. 


3105. —.]— ALLEN v. Francis, No. 


3177, post. 

3106 J—A workman having 
met with an accident, two letters dated Apr. 23, 
1914, & May 2, 1914, were written on behalf of an 
approved society stating that it was purposing 
to take proceedings for the workman against the 
employer to obtain compensation under Work- 
men’s Compensation Act, 1906 (c. 58). Prd 
ceedings were then brought & at the hearing the 
secretary of the local branch of the approved 
socicty, who was called to give expert evidence, 
said, in answer to questions put in cross-examina- 
tion, that his society was an approved society & 
had taken these proceedings in the name of the 
workman. He also said that the workman had 
not refused to take proceedings, but, though 
anxious to do so, had not the necessary money. 
The county ct. judge thereupon dismissed the 
application on the ground that under National 
Insurance Act, 1911 (c. 55), s. 11 (2), an approved 


1926, 


3 K. B. 1065; 
entd. Turner v. 
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society was not entitled to bring proceedings in a 
wor ’3 mame unless he had unreasonably 
neglected or refused to take them himsclf. On 
appeal it was alleged on the workman’s behalf that 
he was not an insured member of the approved 
society, but was merely a member of it as a trade 
union, & it was contended that in these circum- 
stances National Insurance Act, 1911 (c. 55), 
s. 11 (2), had no application & that the proceedings 
were maintainable :—Held: on the evidence as it 
stood, the county ct. judge was entitled to draw the 
inference that the workman was insured in the 
society under National Insurance Act, 1911 
(c. 55), & as no case of surprise had been made, & 
county ct. judge’s decision must stand.—BuRN- 
HAM v. ITARDY (1915), 84 L. J. K. B. 714; 112 L. T. 
837; 8 B. W. C. C. 57, C. A. 

=hincdatin = miente, Turner v. Kingsbury Collicries, [1921] 


3107. -|—A boy, who was in- 
sured in an approved socicty, having met with an 
accident, instructed a solr. & commenced pro- 
ceedings by his mother as next friend. The solr., 
however, declined to continue without certain 
costs being paid. The case was conscquently 
adjourned, whereupon the local agent of his 
approved socicty offered the socicty’s help, which 
was given. The society instructed another solr. 
to appear on the boy’s behalf, but no notice of 
change of solr. was given. Upon the case coming 
on for hearing, resps. objected that the solr. had 
no locus standi, & also that the application had now 
become that of the approved society. The county 
ct. judge without hearing any evidence, upheld this 
contention, dismissed the workman’s application, 
« ordered the approved society to pay the costs :— 
Held: the case must be remitted to be properly 
heard. There was no evidence to support the course 
taken by the judge, & his order must be discharged. 

The provision in the National Insurance Act, 
1911 (c. 55), is... facultative & additional & 
enable in certain cases the insurance society to 
sue in the name of the assured against his will, 
subject to the socicty’s liability to pay costs 
(PIUILLIMORE, L.J.)—DOUGHTY v. ALTHAM COL- 
LIERY Co., Lrp. (1916), 9 B. W. C. C. 298, C. A. 
af iain 7 wet. Turner v. Kingsbury Collierics, [1921] 











3108. —-— Trade union.]—A trade union may 
help a workman but must not initiate proceedings 
in his name (per CuR.).—-LOBBEY v. CROSBIE 
& Co. (1915), 84 L. J. K. B. 856; 112 L. T. 900; 
8B. W. CO. C, 236, C..A. 3 revsd. on other grounds, 
85 L. J. K. B. 239, TL. 

3109. By whom proceedings brought—Question 
for Judge.]—-BURNIIAM v. Harpy, No. 3106, ante. 

3110. .|—Where the issue in the 
county ct. in proceedings for compensation under 
Workman’s Compensation Act, 1906 (c. 58), is 
whether the insured person’s claim has been pro- 
perly taken by him, or has been taken in his name 
& on his behalf by the approved society, the issuc 
must be determined as between the workman & 
his employer & the circumstance that the claim 
had been “‘ maintained ” by the approved society 
does not ipso facto afford a defence to the claim. 

In this case the insured person had signed a 
retainer for the solr., chosen by the approved 
socicty, to act for her & had written Ictters to the 
effect that she wished her case to be taken up &, 
though the approved society gave a partial 
indemnity as to costs & actually found the money 
for the expenses of proving her case, the county 
ct. judge found as a fact that the application was 
made by the insured person herself :—Held: there 
was evidence to support the finding & no mis- 
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direction.— SKELTON v. BAXTER, [1916] 1 K. B. 
$21; 85 L. J. K. B. 181; 114 L. T. 56; 32 
a L. R. 130; JO Sol. Jo. 120; 9 B. W. C. C. 97, 


Annotations :—Retd. Mackey v. Monks (Preston), [1918] 
era ae gente Turner v. Kingsbury Collieries, [1921] 


Proceedings by dependants & personal represen- 
tative of dependants.|—-Sce Sect. 2, sub-sect. 2. 


SUB-SECT, 3.-—CLAIM AND ANSWER. 


See Workmen’s Compensation Lules, 
8-18, 20, 25, 28. 

3111. Time for filing notice of claim.]—POWEL'. 
v. MAIN COLLIERY Co., No. 2971, ante. 

3112. —-—— Public Authorities Protection Act, 
1893 (c. 61), not applicable.|—FRyY v. ClUuMLTEN- 
TAM CoRreNn., No. 2933, ante. 

3113. Party claiming indemnity.|—Whcre 
undertakers as defined by Workmen’s Com- 
pensation Act, 1897 (c. 37), & a contractor with 
them are both made resps. to arbn. proceedings 
under the Act, the undertakers, if they desire to 
make a claim in the proceedings to indemnity 
against the contractor, must, five clear days 
before the day fixed for proceeding with the arbn., 
file a notice of their claim as provided by Work- 
men’s Compensation Rules, 1898, r. 19.— ApPPLEBY 
v. ILORSELEY Co., Lrp., [1899] 2 Q. B. 521; 68 
L. J. Q. B. 894; 80 Tl. T. 855; 47 W. KR. 614; 
- a: L. It. 410; 43 Sol. Jo. 568; 1 W.C. C. 103, 
Annotations :—-Folld. Howard vr. Driver (1903), 5 W. C. C. 

153. Refd. Gill v. Fortescue (1913), 6 B. W. C. C. 577; 

Warburton v. Co-op. Wholesale Soc., (1916) 1 K. B. 906. 

3114. Service of notices—Registered post—Em- 
ployer residing out of jurisdiction.|—R. v. OWEN, 
No. 3102, ante. 

3115. .|—HUNTRER v. STADTISCHE 
HocuSKEFISCHEREI GESELLSCHAFT, No. 2232, ante. 

3116. Particulars—Contents of—Nature of injury 
only need be stated.|—A workman stated in his 
particulars that the effect of an accident was a 
rupture on the left side. The judge, sitting with a 
medical assessor, found that he never had been 
ruptured but that there had been disabling effects 
of the accident of which no mention had been 
made in the particulars & which bore no relation 
to rupture. The workman then applied for leave 
to amend his particulars to include these effects. 
The judge refused & made an award in favour of 
resps. :—Held: the workman is only required to 
state the nature of his injury & not its effects ; 
this was a mere misdescription of the effects, & no 
amendment was therefore needed.-—SIDNEY v. 
CoLLins, SON & Co. (1910), 3 B. W. C. C. 433, C. A. 
Annotations :-—Consd. Westmiuster Brymbo Coal & Coke 

Co. v. Evans (1916), 86 L. J. K. B. 47. Refd. Stevens ». 

Thorne, [1916] 2 K. Bb. 69; Temperton v. Fletcher & 

Fearnall (1924), 132 L. T. 135. 

3117. -]— TEMPERTON  v. 
FLETCHER, SON & FEARNALL, LTD., No. 3990, pust. 

8118. Amendment of—When permissible.] 
—A workman sustained injury to his thumb. 
Liability was udmitted, & weckly payments were 
made. The employers then asked him to undergo 
a course of massage at their expense ; he agreed, 
& went to the hospital, where, however, he refused 
to submit to the breaking down of the adhesions 
under an anmsthetic, which was a necessary 
preparation for the massage. Later, the employers 
applied for terinination of the weekly payments on 
the ground that the man had unreasonably refused 
to have the top joint of his thumb amputated, 
which they alleged had been advised by his doctors. 


co 


1926, 
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Sect. 11.—Procedure in the arbitration: Sub-sects. 3, 
4,5 & 6, A.] 


The only refusal that might have been un- 
reasonable, which was proved, was that the work- 
man had refused to have the adhesions broken 
down under an anesthetic preparatory to the 
massage, which was the actual] advice given by his 
doctors. The county ct. judge stated that he 
thought this refusal was covered by the employers’ 
application, but that to prevent any doubt on this 
point he would amend the particulars; he then 
found that the refusal was unreasonable, & ter- 
minated the compensation :—Held : the employers 
having failed to prove the only refusal alleged 
(amputation) as unreasonable in their particulars, 
their application failed ; they were debarred from 
raising the question of the other refusal (massage), 
as it was a distinct issue which had not been raised 
on the particulars given to the workman, & which 
was too serious to be imported into the case by 
amendment at the hearing.—HAys WHARF PRO- 
PRIETORS v. BROWN (1909), 3 13. W. C. C. 84, C. A. 
Annotation :-—Distd. Miles v. Dawe (1915), 8 B. W. C. C. 225, 

3119. Power of judge to refuse— Where 
no dispute.|—SrEVENS v. THORNE & Co., No. 3904, 
post. 

3120. Answer — Contents of~—-Employer not 
bound to allege malingering.J—A workman 
received compensation for the juss of the little 
finger of the right hand. Compensation was 
stopped, on the advice of the employ: rs’ doctor. 
The workman applied for it to be coutinued, & 
the employers, by their answer, stated that they 
had offered him suitable work, which he had 
refused, but they did not say that the workman’s 
conduct was unreasonable. The county ct. judge 
found that the refusal was unrcasonable, & 
dismissed the application. The workman appealed 
on the ground that, as the answer had not raised 
the question of unreasonableness, the judge had 
no power to give a decision upon it :---Held: the 
appeal must be dismissed ; the employer is not 
bound specifically to allege in his answer that a 
workman is a malingerer.- -PoTTs v. GUILDFORD 
SYNDICATE (1914), 7 33. W. C. C. 675, C. A. 

3121. ——— Whether general denial of 
incapacity sufficient—To raise question of fitness 
for light work.]—A sailor, who had mct with an 
injury by accident, was paid full compensation at 
the rate of 17s. Od. a week for a period of nearly 
three years, when the payments stopped on Jan. 9, 
1917. ‘The workman then applied for full com- 
pensation, & the employers filed an answer stating 
that the man was not incapacitated & had net 
been since Jan. 9, 1917, & alternatively, if in- 
capacitated, such incapacity was not the result 
of the accident. At the hearing medical evidence 
was given to the effect that the man’s incapacity 
was partly due to his having abstained from doing 
any work. Appct. admitted that his doctor had 
advised him to go to work, & there was evidence 
that he could, had he tried, have found suitable 
work. The county ct. judge took this evidence 
into consideration & reduced the amount of com- 
pensation to 10s. a week, on the ground that 
appct.’s partial incapacity was in part but not 
wholly due to his own conduct. Against so much 
of the award as reduced the compensation the 
workman appealed, contending that the question 
of being fit to do light work was not raised by the 
employers’ answer, & the judge had no jurisdiction 
to consider any such evidence :—Held : the answer 
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filed sufficiently raised the question, & there was 
ample evidence to support the award & no mis- 
direction.—RovusE v. HuTrcHINsON (1917), 10 
B. W. C. C. 523, C. A. 

3122. —— Effect of failure to file—Discretion of 
judge to admit evidence or adjourn.|—Where a 
resp. to an arbn. in the county ct., having failed. 
to file an answer, desires to produce evidence which 
is not consented to by appct., the judge may, 
on such terms as he shall think fit, either proceed 
with the arbn. & allow resp. to avail himself of 
such evidence, or adjourn the arbn. to enable 
resp. to file such answer.—SILVESTER v. CUDE 
(1899), 16 IT. L. R. 484: 1 W.C. C. 120, C. A. 

$123. ——— Admission of particulars.|— 
CHAPMAN v. SMITH, No. 3411, post. 

3124. Workman—Duty of judge to 
adjourn.|—A boy of fourteen severely injured his 
hand, losing two fingers & a thumb. After pay- 
ments had been made for Lix months the employers 
applied for a review on the ground that he was 
able to do light work, which they were ready to 
offer him. Owing to his having changed his solrs., 
the workman was not ready with his answer, & 
asked for an adjournment. The county ct. judge 
would not adjourn the case, but reduced the 
compensation by the amount of the wages for 
the light work offered :—Held: the order of the 
county ct. should be discharged, & the case 
remitted for review at a future date, the workman, 
in the meantime, undertaking to attempt to do 
the work offered to him.—THORNBER & Sons, Ltn. 
v. DURKIN (1914), 7B. W. C. C. 548, C. A. 

3125. -—~ Amendment of—Not for purpose of 
denying admission.|— BUCKLEY v. MARCIUNGTON & 
Co., No. 2841, ante. 

3126. Effect of neglect of workman to proceed— 
Right of employer to apply to have question 
settled..—PoOWELL v. MAIN CoLuiERY Co., No. 
2971, ante. 











Su,b-SEcT. 4.—APPEARANCE OF PARTIES. 


See Workmen’s Compensation Rules, 1926, r. 35. 

8127. Right of audience—Solicitor’s managing 
clerk—Discretion of judge.]—At the hearing of an 
interlocutory application by the employer for the 
order that the workman should give particulars 
of incapacity, the workman was represented by the 
managing clerk of the solr. on the record, himself 
an admitted solr. The county ct. judge refused to 
hear him, as not being the proper person to appear 
in ct. :—/Teld: the refusal was within the discre- 
tion of the judge; for this purpose there is no 
distinction between interlocutory & final matters. 
—Rogers v. HOLBORN METROPOLITAN BOROUGH 
(1914), 7B. W. C. C. 482, C. A. 





SUB-SECT. 5.—EVIDENCE. 

8128. Admissibility—-Statement of deceased 
workman.|—HEwITT v. STANLEY BROTHERS, Lino., 
No. 2684, ante. 

——.]— BEARE v. GARROD, No. 2324, 





ante. 
8130. ——-——— Made in course of duty.|— FINN 
v. SHELTON Iron, Steen & Coat Oo., Lrp., No. 


2545, ante. , 
As to bodily feelings.|—See Evi- 
DENCE, Vol. XXII., pp. 70, 71, Nos. 415~417. 
———- Finding of coroner’s inquisition.|—Sec, 








PART XIV. SECT. 


11, SUB-SECT. 5. 
-}—PaRK v. COLTNESS Inon Co., LID., 


evidence 
6 B. W. C. C. 892.—SCOT. 
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generally, CORONERS, Vol. XIITI., pp. 259, 260, 
Nos. 402-410. 

Certificate of death.]|—Scc, generally, Evi- 
DENCE, Vol. XXII., p. 323, Nos. 3173-3179. 

3181. Information given between trial & 
judgment.J]—McCartny v. Mevrra (OWNERS), No. 
2776. ante. 

3182. Evidence of allegation raised late in 
proceedings— Discretion of judge.|—-LEIVERS v. 
BARBER, WALKER & Co., No. 2496, anie. 

3133. ——- Medical opinion of non-medical 
witness—Student in toxicology.|—-NIGHTINGALE v. 
BIFFEN, HEWITT v. BIFFEN, No. 2737, ante. 

-——— Medical text books.|—See EivipENCE, Vol. 
XXII., p. 386, No. 3959. 

3134. At what stage of proceedings admitted— 
Whether after judgment.i—Arbn. proceedings were 
closed & the county ct. judge pronounced in 
favour of appct. in arguments were then 
addressed to the judge, & in consequence he 
recalled appet. & then altered his verbal award in 
respect to the duration of the compensation 
awarded, & made payments terminable as from 
the date of the arbn. The award was then drawn 
up in this form & signed :—Held: the award as 
corrected was  valid.—HEATH 7. HACKNKY 
MARSHES NATIONAL PROJECTILE Factory (1917), 

EVIDENCE, 


10 B. W. C. C, 361, C. A. 

—— - -—-.]-—See, generally, Vol. 
XXIT., pp. 477-479, Nos. 5029-5050. 

3135. What amounts to admission of liability — 

Allegations not traversed.|—The particulars of 
an application for arbn. filed by a workman 
alleged the circumstances of an accident, & that 
certain payments of compensation had been made 
by the employers. The employers’ answer left 
everything admitted, except the extent of in- 
capacity & the amount of compensation to he 
paid. The county ct. judge dismissed the work- 
man’s application on the ground that there was 
not sufficient evidence of accident :—JIeld: the 
allegations as to accident not having been traversed 
by the employers’ answer, they must be taken to 
have been admitted, & therefore there was no 
necessity for the workman to call evidence on this 
point.— RUDGE v. YOUNG & Son (1914), 7 B. W. 
c.C. 406, OC. A. 

3136. --—— Letter from insurance company.]— 
An insurance co. who were contesting a workmen’s 
compensation case as agents for the employer, 
had written a letter to appct. admitting liability. 
The letter, however, had not been acted upon, & 
the county ct. judge decided against the workman 
on the merits of the case :—Held: without 
hearing the merits, the letter was an admission of 
liability binding on the employer.—FRASER v. 
Driscoi. (1916), 9 B. W. C. C. 264, C. A 


Annotations :—Dbtd. Dutton v. Sneyd Bycars Co., [1920] 
1 K. B. 414. Distd. Maloney v. Pink (1923), 130 L. T. 


3137. ———.]— MALONEY v. PINK (E. & T.), 
Lrp., No. 2753, ante. 

8138. Letter to parent of workman——Offer 
to continue voluntary payments.]—A boy received 
an Injury by accident in the course of his employ- 
ment. His employer, without fully inquiring 
into the facts, paid compensation for five wecks, 
& wrote a letter to the boy’s father offering, on 
certain conditions, to continue the payments. 
At the hearing the county ct. judge found that the 
accident did not arise out of the employment, but 
that, in the circumstances, the employer was 
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estopped by his conduct from denying liability :— 
Hi eld. : neither the letter nor the payment of com- 
pensation amounted to an estoppel.—ITARRISON v. 
FEATHERSTONE (1916), 10 B. W. C. O. 54, C. A. 
3139. ——— Voluntary payment of compensation. ] 
—HARRISON v. FEATHERSTONE, No. 3138, ante. 
3140. Signature of special receipt 
forms.]—Appct. was employed by a co., whose 
undertaking was controlled by the Ministry of 
Munitions during the war, to manufacture poison 
gas, & he was incapacitated by gas poisoning 
on July 5, 1916. At first he continued to receive 
his full wages, but after about eight weeks he was 
paid £1 7s. 11d. a weck until Mar. 1917, when he 
sufficiently recovered to do light work for a 
collicry co., & he reccived in addition to his wages 
in thal employment, half the difference between 
his wages before he was disabled & his then wages. 
In July, 1918, he again became incapacitated as 
the result of the poisoning, & he was again paid 
£1 7s. lld. a week until Jan. 8, 1919. Since then 
he had been paid only 10s. a week. On the hearing 
of a claim for compensation under Workmen’s 
Compensation Act, 1906 (c. 58), the employers 
denied liability on the ground that appct. was 
suffering from a disease admittedly resulting from 
his employment, but one not covered by Sched. ITI. 
to the Act. It was contended in answer that the 
employers by their conduct were estopped from 
denying the case came within the Act, because 
during the man’s incapacity they had required 
him from time to time to sign a declaration form 
known as the Munitions Finance Form W.C.A. 3, 
& he had given receipts on a form issued by the 
Ministry known as W.C.A. 4; & that payments 
corresponded. in amount to payments recoverable 
under the Act. The county ct. judge held that the 
only inference from the above evidence was that 
the payments were made to appct. as payments 
due & payable under the Act, & that the co. were 
estopped from denying that appct. was entitled to 
an award :—Held: there was no estoppel; it 
was not competent for master & servant by con- 
duct or agreement to give jurisdiction to the county 
ct. judge to award compensation otherwise than 
in accordance with Workmen’s Compensation Act, 
1906 (c. 58); a diseaso not mentioned as an 
industrial disease in Workmen’s Compensation 
Act, 1906 (c. 58), Sched. III., or in the orders 
extending the operation of that Sched. could not 
therefore be brought within the limits of that 
jurisdiction either by agreement or estoppel.— 
Dutton v. SNEYD Bycars Co., Lrp., [1920] 1 
K. B. 414; 89 L. J. K. B. 85; 122 L. T. 333; 
36 x L. RK. 543 64 Sol. Jo. 99; 12 B. W.C. C. 345, 
C. A. 
Annotations : —Consd. Williams v. Guest, Koon & Nettlefolds 


(1925), 133 L. T. 111. Refd. Maloney v. Pink (1923), 
130 L. T. 500. 


Failure to file answer.]|—See Sub-sect. 3, 











anle. 


SUB-SECT. 6.—POWERS OF JUDGE or 
ARBITRATOR. 
A. In General. 
See Workmen’s Compensation Act, 1925 (c. &4), 
sched. I. (4), (6). 
8141. Limited to jurisdiction under the Act— 
Cannot be enlarged by agreement or estoppel.]— 
STANDING v. HAstTwoopD & Co., No. 2058, ante. 





PART XIV. pial 11, SUB-SECT. 6. 


t. Power to make prospective award.] 
—HaLu (R. & H.), LTD. v. BRADY 


(1913), 47 I. L. T. 211.—IR. 

a. Power to order evidence on com- 
mission.}—A judge acting as an arbi- 
trator has power to direct the issue 





of a commission to take the evidence 
of witnesses in order that the evidence 
so taken may be used before him as part 
of the evidence on which to base his 
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Sect. 11.—Procedure in the arbitration: Sub-sect. 6, 
A. B. & C.) 


$142. ——- ——_.|—Durron v. SNEYD Bycanrs 
Co., Lrp., No. 3140, ante. 

31438. Power to grant new trial.]—-MOUNTAIN 
v. PARR, No. 3044, ante. 

3144. .j—A workman made a claim upon 
his employer for compensation for an injury which 
he said he had sustaincd in his employment. 
The employer denied liability. On the matter 
coming on for hearing before the county ct. judge, 
some communications passed between counsel & 
a scttlement was arrived at whereby it was agreed 
the employer should pay to the workman £50, & 
costs. The judge made an award “ by consent,” 
giving effect to the agreement. After the award 
was drawn up & signed by the judge, the employers 
paid the £50 into ct. & paid the agreed costs. 
Aiterwards the workman applied to the judge 
to sct aside the award & order a new trial, on the 
ground of the inadequacy of the lump sum, & on 
the ground of a communication made to him by 
his counsel. The judge ordered that the award be 
sct aside, & that appct. have a new trial :—-Held: 
the judge, after his award had been drawn up 
& signed, had no power to set it aside—BROWN 
v. WHITEHEAD (1920), 138 BK. W. C. C. 18, C. A. 


3145. -|—- At the trial of an action for com- 
pensation for injury the county ct. judge gave 
judgment for deft. Appct. subsequently applied 
to the same judge for a new trial, on the ground 
that he had been taken by surprise, ¢ that he had 
two witnesses who would give fresh evidence. The 
judge made an order for a new trial. Deft. 
appealed :—Held: the defence was sufficiently 
explicit, & appct. could not impugn it because an 
issue correctly stuted was presented to him in a 
form which he did not anticipate ; he must show 
not only that he was surprised, but that the 
surprise had led to an erroneous decision ; it was 
a matter of public znportance that litigants should 
not be encouraged to keep on applying for new 
trials, & the application should only have been 
granted on authoritative proof (a) that the evi- 
dence would be available, & of a satisfactory 
character ; (0) it would be not merely a contra- 
diction of evidence given befure, but of a weighty 
nature, & such that its absence might presumably 
have caused a miscarriage of justice ; (c) it could 
not with reasonable diligence have been called at 
the trial ; these features having been lacking at 
the application, the order must be sect aside.— 
GUEST v. IBBOTSON (1922), 91 L. J. K. B. 558; 126 
L. I’. 7388; 38 T. L. R. 325; 66 Sol. Jo. 208; 15 
L. W. OU. C. 43, C. A. 

3146. Power to aller award-—Not after award 
signed & sealed—-Unless accidental slip or omission.] 
—-A county ct. judge has no power to alter 
his award after it has been signed & sealed unless 
there has been an accidental slip or omission 
within Workmen’s Compensation Rules, 1907- 
1911, r. 28 (2). 

A workman having sustained personal injury 
by accident arising out of & in the course of his 
cmployment, an agreement for compensation by 


uward.—Fe BODNER & WEST CANADIAN 
COLLIERIES (1912), 22 W. L. R. 765 ; 
3 e Ww. Kt. 529; 8 DD. Ll. kh, 462; 5 
Alta. L. H. 163.—CAN, 

- Power to amend pleadings.) — 
Ap arbitrator has the same nowon as - W. R. 124 
to amendments of pleadings in pro- | B.C. R. 329 
cecdings before him as a judge has in a 
Peas Couss0d. ino, Cio no ae 
301,—CAN. Cy . > 5 LB. Cc. Kk. 


c. Whether power to state case to 











judge—A fter award made. }—An arbitra- 
tor has no power, after he has made his 
award, to submit a question toa judge. | de 
—e Lewis & GRAND TRUNK PACIFIC 
ty. Co. (1913), 25 W. L. R 
WwW 6; 13D. L. R. 
—CAN,. ar 
& SiMURIA @. Datine? TAb0OS a oe 503.18 St 
(Ct. of Sess.) 744.—SCOT. asa 

] — 


.o-_—_—__- _—., 
Nwpriz & BENWAR CoaL Co., LTD., 
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his employers was recorded. The employers 
having applicd for the review, termination, or 
diminution of the weekly sum payable to the 
workman, the county ct. judge reduced the com- 
pensation & directed that the employers should 
pay the costs. After the ct. rose he added a note 
that on further consideration he directed the 
award to be without costs, & his signature was 
placed after that note. In the award as drawn up 
no costs were awarded to either party. The 
workman applied that the award might be cor- 
rected under Workmen’s Compensation Rules, 
1907-1911, r. 28 (2), by awarding costs to him, on 
the ground that the award as drawn up differed 
from that made by the judge at the hearing :— 
Held: the judge had power to alter his award 
until it was signed & sealed within Workmen’s 
Compensation liules, 1907-1911, r. 28 (1), but not 
afterwards.—_MOWLEM (JOHN) & Co. v. DUNNE, 
[1912] 2 K. B. 1386; 81 L. J. K. B. 7773; 106 
L. T. 611; 5 B. W. C. C. 382, C. A. 

siren :—Folld. Brown v. Whitehead (1920), 13 B. W. 


3147. To rectify mistake.|—A workman 
employed in a colliery ruptured himself while 
twisting a tub with the object of getting it on to the 
rails. He obtained an award of full compensation 
up to a certain date, & a declaration of liability 
was inserted in the award by mistake. Corre- 
spondence ensued between the parties with a 
view to the rectification of the mistake. In the 
course of the correspondence the workman notified 
the employers that he had never been asked for a 
declaration of liability. The qucstion how the 
costs of the rectification should be borne being in 
dispute, the employers appealed, asking for an 
order that so much of the award as ordered that a 
declaration of liability of the employers to pay 
compensation be recorded might be set aside & 
for an order that the workman should pay the 
costs of the appeal :—Held: there had evidently 
been a mistake & the matter might have been put 
right without recourse being had to the Ct. of 
Appeal.—WEsT v. STAVELEY CoAL & IRon Co., 
Lrp. (1922), 15 B. W. C. C. 174, C. A. 

3148. Power to grant discovery or interrogatories. | 
Eads v. GREAT NORTHERN Ry. Co., No. 3045, 
ante. 

3149. Power to make prospective award— 
Smaller payments after fixed time.]|—BAKER v. 
JEWELL, No. 3513, post. 

3150. Payments varying with earnings.]— 
On an application to review, the county ct. judge 
awarded to a partially incapacitated workman 10s. 
per week, of two-thirds of the difference between 
£1 & his actual earnings, whichever sum should 
be the less :—Held: there was no jurisdiction tu 
make such an award. 

The county ct. judge has exceeded his juris- 
diction in making his award on the sliding scale 
(CozENS-HARDY, M.R.).—-NEWHOUSE & OO. v. 
JOINSON (1911), 5 B. W. C. C. 137, C. A. 

3151. Power to order evidence on commission.]— 
In a claim under Workmen’s Compensation Act, 
1906 (c. 58), it appeared that appct. was rye 
by resp. as an errand boy & was injured by an 








f. Power to decide status of 
— Illegitimate child.) — 
Whether an alleged dependant occupies 


- 118; 4 


1 hild, 
152;' 18 the status of an illegitimate c 


should be considered & decided in an 

bn.—J OHNSTONE v. SPENCER (JAMES) 

S.C. 10153; 45 Se. L. R. 

) L. T. 182; 1 B. . C. 
302.—SCOT. 
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accident as a result of which his leg had to be 
amputated. He filed a request for arbn. & applied 
for an order that he should be examined forthwith 
before an officer of the ct. at the hospital in which 
he was being treated. The county ct. judge 
made an order that he should be examined before 
the registrar on notice to resp., & that a copy of 
the cxamination should be used as evidence at the 
trial of the arbn. The examination was taken 
accordingly, but, owing to a misunderstanding, 
resp. was not represented at it :—-Held: the Ct. 
of Appeal had jurisdiction to entertain an appcal 
from the ordcr; the judge was sitting as arbi- 
trator & had not all the powers which he exercised 
as county ct. judge; & he had no power to order 
evidence to be taken by commission.—TAYLOR 
v. Cripps, [1914] 3 K. B. 989; 83 L. J. K. B. 1538; 
111 L. T. 780; 30 T. L. R. 616; 7B. W. CG. C. 
623, C. A. ; 
ainnotation :— - Tur - »ries, [192 
ies @ 4 van d. Turner v. Kingsbury Collierics, [1921] 


3152. Power to suspend proceedings.]-—Smirii 
v. DAvis (D.) & fons, Lrp., No. 2956, ante. 

8153. Power to award lump sum—By consent.]— 
HaAyYbock v. GooptER No. 3587, poat. 

Power to amend particulars or answer.]—Sce 
Sub-sect. 3, anle. 


B. To Refer lo Medical Referee. 

Sec Workmen's Compensation Act, 1925 (c. 84), 
sched. I. (11). 

3154. Power to refer to medical referee— Where 
evidence conflicting.|—A seaman was injured, & 
claimed compensation. The medical evidence 
being conflicting, the county ct. judge referred the 
matter to a medical referee for report under 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. IJ. (15). He certified that the man was 
fit for light work if he wore a truss, but not fit for 
work as a seaman, or for lifting. On this cer- 
tificate the county ct. judge awarded compensa- 
tion on the basis of total incapacity :—Held: the 
Judge was entitled under the regulations so to 
reier the matter to a referee, & on the latter’s 
tificate was entitled to make the award.—HEN- 
RICKSEN v. SWANHILDA (OWNERS) (1911), 4 LB. W. 
C. C. 238, C. A. 

3155. ---—- Where death results from injury.]— 
The power conferred upon a county ct. judge by 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. II., para. 15, to refer to a medical referee 
extends to a case where death has resulted from 
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claimed.—CAROLAN v. HARRINGTON & Son, [1911] 
2K. B. 733; 80 L. J. K. B. 1153; 105 L. T. 271 ; 
4 B. W. C. C. 253: sub nom. CARROLAN v. Har- 
RINGTON, 27 T. L. R. 486, C. A. 

8156. When reference may be made—Not before 
opening of case.|—Upon an application by the 
employers to review, & consent adjournment was 
applied for. The county ct. judge, without the 
cage being opened, or any evidence being given, 
granted an adjournment & ordered a referencc to 
the medical referee, who happened to be in ct., 
so that he might report as to the workman’s 
condition :—Held: there was no jurisdiction to 
order such reference at this stage of the pro- 
ceedings.—PEILL & SONS v. PAYNE (1915), 8 B. W. 
C.C. 111, ©. A. 

8157. Report of referee—For use of arbitrator 
only—Discretion to allow parties to see.|—-Bow- 
DEN v. BARRnow Brotuers, No. 3052, anle. 

8158. Examination by referee—Parties not en- 
titled to attend.|— BowneEn v. BARROW BROTHERS, 
No. 8052, ante. 

Medical referee or arbitration tribunal.|—Sce 


Sect. 9, sub-sect. 5, anée. 





C. To Appoint Medical Assessor. 

See Workmen’s Compensation Act, 1925 (c. 84), 
sched. I. (5). 

3159. Who may be appointed assessor ---Not 
doctor who. has already given. opinion.|—A 
medical referee appointed under Workmen's 
Compensation Act, 1906 (c. 58), having given a 
certificate that a workman was suffering from a 
scheduled industrial disease at a certain date, 
with the addition that he had completely recovered 
at the date of the certificate, the workman com- 
menced proceedings which raised the same issue 
as that on which the opinion had been given :— 
Held: the county ct. Judge was not entitled to 
appoint as his assessor the same doctor who had 
already given his opinion on the qucstion.— 
WALLIS v. SOUTTER (ANDREW G.) & Co., Lp. 
(1915), 59 Sol. Jo. 285; 8 B. W. C. C. 180, C. A. 

3160. Right to act on advice of assessor—After 
examination of workman.]—Conflicting medical 
evidence was given in an arbn. before a judge 
sitting with a medical assessor. The judge directed 
the medical assessor to examine the workman in 
his private room. On his return, the assessor 
communicated his opinion privately to the judge, 
who then said he adopted the vicw the assessor 


the injury in respect of which compensation is | had advised & found in favour of the eniployer. 





46 Sc. L. R. 727; [1909] 1S. L. T. 
ss i . B. W. C. C. 264.—SCOT. 

_D. Power to determine validity of 
discharge—On petra to ecard 
Chuo ANLEY vw. NIDDRIK 
S75 wate OAL Co., Lirp., [1910] 8. C. 
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31541. Power to refer to medical | r 
referee—W here evidence conflicting. }— 
CARROLL v. GRAY & SON, [1910] S. C. 








employers did not admit the accident 
& made their application without 
prejudice to their right to dispute its 
occurrence.——M‘GEECHAN ¥. GLASGOW 
InoN & STEEL Co., LID., [1926] 8. C. 
4.—SCOT. 


m. hough matters of fact not 
wholly medical involved.J|—A medical 
referee in deciding a question as to a 
workmnan’s condition & fitness for 
employment imust necessarily have 
egard to facts which are not wholly 
medical.—-M‘NAUGHT  v. 
CoaL Co., LTD., {1926] Ss. C. 361.— 


--Held: an arbitrator is ontitled to 
send back to the medical referee for 
explanation a certificate which is 
ambiguous, unintelligible or open to 
different constructions.—KENNEDY 9. 
Dixon (WiLLi1AM), LTv., [1913] S. C. 
659; 50 Se LL. - 453; [1913] 1 
S.L. T. 253; 6B. W.C. C. 434.—SCOT. 
Certificate incomplete.) — 
GILHOOLEY ». WATSON (JOHN), Lrp., 
[1924] 8. C. 794.—SCOT. 





v. ANCHOR 
8. C. 132. 


r. AD 
DONALDSON, LTD., [1926] 
COT. 


— ——, ]— 


GARRALLAN 


Ae ee Se. L. R. 646; [1910] 1 | SCOT. 
7h. 1.373; 3B. W.C.C. 572.—SCOT. n. When reference may be made.) t. Necessity for unambiguous medi- 
C 51564 ii. ——.]— GRACIK v. | —MacLrop v. GLAsaow Iron & STEKL | cal report—lor submission to medical 
LYDE SPINNING Co., Lip. (1915), 8 | Co., Lip. (1925), 18 B. W. CG. C. 566.— | referee.|—Held: asthe medical report 
oe C. C. 630.—SCOT. SCOT. obtained by the snplores sents ned 
oo —— Notwithstandi em 1 r’s oO. Necessily for previous dis- ho cjear unam: nous 8 mon 
refusal to admit agcident.t—Maclinon | posal of appticaion, by sheriff-derk.) | as to the workman's condition, 1 did 
RON & STEEL Co., LTD., . MANOR Powis COAL | 1 torso.——-CRAMMIE . WILSONS & CLYDE 


OW 
ae S. C. 59.—SCOT. 

_-——~_ =———-.)-~- Whore the em- 
bloyers of @ workman applied for a 
. nee ioe medical Eton :—Held : 

nce was not rendered 
lacompetent by the fact that the 


—CONNELLY 
Co., [1926] S. C. 67.—SCOT. 

p. Power of further 
Ambiguous certificate.)—- A medica] 
referee's certiticate was not clear to the 
mind of the arbitrator, who held he 
had no power to ask for an explanation : 


reference — Sonn. Co., LTD., [1925] S. Cc. 364.— 
a. ——.] — HOWwES v 

MouNT VERNON COLLIERY CO., LTD. 

(1925), 18 B. W. C. C. 672.—SCOT. 
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No objection was taken on behalf of the workman 
to the examination :—Held: there was no mis- 
direction, & in any event, as no objection had 
been raised at the hearing, the point was not open 
to be taken on appeal.—SmMiTH v. Foster (1913), 
6B. W. O. C. 498, CO. A. 

3161. Where conflicting medical evidence.| 
—An apparently perfectly healthy dock labourer 
of fifty-one years of age was injured in the course 
of his employment by being struck by a heavy 
piece of timber on the lower part of the back. 
He was incapacitated for some three months. 
He then returned to work for six months, but was 
never again strong & healthy. He complained 
of increasing kidney trouble, & was taken to the 
hospital & operated on for cancer of the kidney. 
He ultimately died from a clot of blood in his 
lungs, being the after-effects of a subsequent 
operation performed in order to heal more 
effectively the scar caused by the first. There was 
some conflict of medical evidence as to the possible 
origin of the cancer. The county ct. judge, 
sitting with a medical assessor, found that death 
resulted from the injury by accident :—Held: 
there was evidence to support the finding ; a judge 
is justified in relying upon the medical opinion of 
the assessor.—Lewis vv. Porr oF LONDON 
Autuorrry (1914), 111 L. T. 776; 58 Sol. Jo. 
686 ; 7B. W. C. C. 577, C. A. 
annotations -—Refd. Jones rv. Guest, Keen & Nettlefolds 

(1915), 60 Sol, Jo. 75: Cross oe. Connelly (1916), 10 

B.W.C. C0. 436: Marwicker r. London Graving Dock Co., 

[1916] 1 Kk. 13. 970. 

3162. -. —- —--—.]---A workman was injured by 
accident & was paid compensation for some ten 
years. The employcrs then applied to terminate 
the payments. The application came before the 
county ct. judge sitting with a medical assessor. 
There was a conflict of medical opinion between 
the doctors called for the opposing sides, but the 
learned judge, after consultation with the medical 
assessor, accepted the evidence of the employers’ 
doctor, that the man had fully recovered from the 
effects of the accident, & terminated the payments : 
—Held;: the question was purely one of fact. 
There was evidence to support the finding, & no 
misdirection.— FLETCHER & Sons & FKARNELL, 
Lrp. v. Cockkur (1920), 138 B. W. GC. C. 314, OC. A. 

3163. —-- - When opposed to medical cvidence.| 
—-Woons v. WILSON Sons & Co., LTb., No. 2323, 
ante. 

3164. ---- 





— ———.]-—Bvooru v. CARTER, No. 2701, 








-|- A county ct. judge, who is 
sitting with a medical referee as assessor in an 
arbitration under Workmen’s Compensation Act, 
1900 (c. 5S), is at liberty either to accept or to 
reject, as he thinks fit, the medical opinion of the 
assessor, even though directly adverse to that of 
the doctors who have been called as witnesses, the 
assessor being entitled to express his medical 
opinion upon the facts as they have been given in 
evidence at the hearing of the arbn. & the judge 
having accepted that opinion is justified in acting 
upon if.—CARPENTER v. WANDSWORTH CORPN. 
(1917), 117 L. T. 183; 10 B. W. C. CG. 340, C. A. 

3166. Liberty to reject advice of assessor./— 
OARPENTER Vv. WANDSWORTH Corpn., No. 0165, ante. 

3167. —-—.]—PuRSEY v. GwyNnnzs, Lrp. : 
3220, post. eran 

3168. Duty of assessor—To assist with medical 
knowledge—Not to cross-examine witnesses—Nor 
act as advocate.]— EARWICKER v. LONDON GRAVING 
Dock Co., Lirp., No. 3192, post. 
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D. To Adjourn. 

3169. Discretion to adjourn—aAll matters must 
be taken into constdere on county ct. judge 
sitting as arbitrator under Workmen’s Compensa- 
tion Act, 1906 (c. 58), is not acting within his 
judicial discretion in refusing, without reason 
assigned, to grant an adjournment for the pro- 
duction of relevant evidence. In such a case a 
new trial will be ordered. 

The s Moret whether there shall be an adjourn- 
ment of the proceedings in cases arising under 
Workmen’s Compensation Act, 1906 (c. 58), is 
one which is within the discretion of the county ct. 
judge before whom such proceedings are pending, 
& although the Ct. of Appeal has power to interfere 
with the judge’s decision in regard to the granting 
of an adjournment, it will refrain from doing so 
unless it appears to them that such discretion has 
been exercised in a way which shows that all 
necessary matters have not been taken into con- 
sideration, notwithstanding that they may not 
agree with the judge’s decision.—JoNEs v. S. ht. 
ANTIIRACITE COLLIERIES, Lrp. (1920), 90 L. J. 
K. B. 1815; 124 L. T. 462; 13 B. W. O. C. 346, 
C. A. 


3170. ——— Failure to file answer —Tender of 
evidence.|-—SILVESTER v. CUDE, No. 3122, ante. 
3171. ——— Tender of evidence prejudicial to 


employers.|--A miner contracted nystagmus at 
work, & soon after became insane. He was paid 
compensation for nystgamus undcr an award. 
Later the employers applied to review & diminish 
the payments on the ground that total incapacity 
had ceased. The workman simply stated in his 
answer that the application would be resisted on 
the ground that there had been no change of cir- 
cumstances since the award. ‘The county ct. 
judge at the hearing refused to admit evidence 
tendered on behalf of the workman to show that 
the man’s insanity was the result of nystagmus. 
The judge stated that this could not be given in 
the evidence as the employers had had no notice 
that such a point was guing to be raised. He 
reduced compensation accordingly :—Held : (1) the 
judge should have admitted the evidence ; (2) or, 
if prejudicial to the employers to have done sv 
then, he should have adjourned the case at the 
workman’s expense, so that the evidence might 
be given at a later date when the employers had 
had an opportunity to prepare to meet it.— 
WESTMINSTER BRYMBO COAL & COKK Co., Isp. v. 
KivAns (1916), 86 LL. J. K. B. 47; 115 L. T. 305 ; 
9 LB. W. OC. C. 512, 0. A. 

3172. ——— For further evidence.]|—In an applica- 
tion for arbn., by the dependant of a deceased 
workman, medical evidence was given, after the 
close of appct.’s casc, on behalf of the employers, 
to the effect that a person whose vitality had been 
lowered was not more susceptible to influenza 
than a person whose vitality was normal. ‘The 
county ct. judge expressed his surprise at this 
evidence & adjourned the case in order that each 
side might have an opportunity of addtcing 
further evidence on that point. At the adjourned 
hearing medical evidence was called on behalf of 
appct. to prove the contrary. This was accepted 
by the judge, who awarded for appct. :—Held: 
while it was undesirable for a county ct. judge to 
express his opinion before the .completion of 
a case, yet if he thought that he could not dispose 
of a case without more evidence it was a matter of 
discretion for him to adjourn the case for the 
purpose of obtaining further evidence. In the 
present case it could not be said that he did not 
exercise his discretion judicially &, as there was 
evidence to support his finding, the finding could 
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not be interfered with.—MoRGAN v. SPEEDWELL 
(OWNERS) (1921), 14 B. W. C. O. 226, C. A. 


E. To Grant Declaration of Liability. 

3173. Power to grant—Though not asked for by 
either party.|—AsHRODY v. CITY OF EDINBURGH 
(OwNERS), No. 2063, ante. 

3174. ——— On application of either party—Time 


for application— Before evidence called.) — 
MARSHALL v. CLAYTON & SHUTTLEWORTH, No. 
3543, poat. 


3175. Discretion to refuse.|—-MARSHALL  . 


CLAYTON & SHUTTLEWORTH, No. 3543, post. 


SUB-SECT. 7.—DUTIES OF JUDGE Of ARBITRATOR. 
A. On Hearing of Application. 
(a) In General. 

3176. Duty to hear cvidence—Whether indirect 
evidence sufficient.|— Although when acting as 
arbitrator in cases arising under Workmen’s Com- 
pensation Act, 1906 (c. 58), a county ct. judge may, 
& in many cases ought, to proceed without any 
direct evidence, & although he may, & in many 
cases ought to, proceed upon indirect evidence 
which justifics his drawing an inference, yet there 
is nothing to justify him in doing that which is 
merely a balancing of probabilities —PARny v. 
OcEAN CoaL Co., Lrp. (1912), 106 L. T. 718, C. A. 

3177. —— Before dismissing application.|- --- 
(1) On Sept. 5, 1913, a workman met with an 
accident & applied for sickness benefit to his 
approved society. The socicty thought the 
workman to be entitled to recover compensation 
from his employer under Workmen’s Compensa- 
tion Act, 1906 (c. 58), & on Jan. 31, 1914, their 
solr. wrote to the cmployer & threatened pro- 
cecdings. The employer denied liability, & there- 
upon the society instructed their local solrs. to 
investigate the case. These solrs. wrote to the 
employer on Heb. 11, 1914, that they were 
instructed to act for the workman, & the workman 
was in fact informed by the society that, if he 
wished, these sol1s. would act for him free of charge 
In taking proceedings for compensation. On 
Mar. 28, 1914, the workman signed a retainer of 
the solrs., & on Mar. 31, 1914, arbn. proceedings 
were commenced in his name. Before the county 
ct. judge the point was taken that the proceedings 
were in fact brought by the society in the work- 
man’s name & were not maintainable, as the work- 
man had not unreasonably refused or neglected 
to take proceedings within National Insurance Act, 
TOLL (c. 55), s. 11 (2). The county ct. judge then 
asked counsel for appct. for whom it was that he 
actually appeared, &, on his refusal to answer 
the question except by producing the retainer, 
dismissed the application with costs :—JZeld: the 
case must go back to be heard. The county ct. 
judge ought to have heard the evidence & fully 
ascertained the facts, & ought only to have 
dismissed the application if he then came to the 
conclusion that the application was really being 
brought by the society. 

_(2) A workman desiring to make a claim against 
his employer may be helped by his trade union 
or by his club or approved society (LORD COZENs- 
Harpy, M.R.).—ALLEN v. Francis, [1914] 3 
K. B. 1065; 83 L. J. K. B. 1814; 112 L. T. 62; 





mA. (a). 
b. Where workman 
pba ara Le determine pote of wage 
earn ¥.}—-SMITH v. PETRIE 
(1913), 50 So, L. R. 749,.—SCOT. 
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$186 i. Duty to take notes.}—Tho Ct. 
of Appeal remitted to the county ct. 
judge to be re-heard by him a case in 
which the county ct. judge’s note of 
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30 T. L. R. 695; 58 Sol. Jo. 753; 7B. W. O. C. 

779, O. A. 

Annotations :—As to (1) Refd. Turner v. Kingsbury Collierier, 
[1921] 3 K. B. 169. As to (2) Consd. Burnham v. Hardy 
(1915), 84. L. J. K. B. 714. Refd. Bobbey v. Crosbic 
(1915), 84 L. J. K. B. 856. 

——.]— Doucuty v. ALTHAM 

CoLuiery Co., Lrp., No. 3107, ante. 
3179. ——— Case not to be tried on particulars of 

claim only.}—The workman, who had been struck 

by a fellow workman, causing him to fall & injure 
himself, stated those facts in his particulars of 
claim for compensation ; & his counsel, when asked 
by the county ct. judge, said he did not desire 
to add anything to those particulars, whereupon 
the judge held that no compensation was payable, 
as the accident did not arise out of the employment. 

The Ct. of Appeal, when informed that the case 

had been tried on the particulars of claim only :— 

Held: the case must be remitted to the county ct. 

for re-hearing, the costs of the first hearing to 

ubide the result of the re-hearing, as it was quite 
unsatisfactory for a case, especially of this kind, 
to be tried on the particulars contained in the 
claiin only, & there would be no costs of the appeal. 

— -LEPPER v. BURNELL & Co. (1924), 182 L. T. 232 ; 

68 Sol. Jo. 882, C. A. 

3180. Right to apply personal knowledge.|— 
Carico Printers Assocn. Lrp. v. Bootu, No. 
3795, post. 

3181. --———.] --SiLncock &% Sons v. GOLIGHTLY, 
No. 3296, post. 

3182. --——.]—Lock v. CHATHAM HEDUCATION 
COMMITTEE, No. 34107, post. 

3183. ——-.] —-A. workman who was suffering 
from miner’s nystagmus & also from cataract, the 
latter being due to a mishap for which his employers 
were not responsible, obtained an award on the 
basis of totalincapacity. Onappeal the case was 
remitted to the county ct. judge to assess com- 
pensation on the basis of partial incapacity. ‘The 
county ct. judge awarded the sum of 5s. per week, 
& in answer to an inquiry by the Ct. of Appeal, 
intimated that although he had no evidence 
pointing to the surno of ds. a week, he arrived at that 
figure by his knowledge of local conditions :-— 
Held: the county ct. judge was entitled to act 
upon his general knowledge of the labour market, 
conditions of trade, & similar cire:nustances, & the 
figure so assessed could not be interfered with on 
uppeal.—MIDDLETON v. WHARNCLIFFE WoopD- 
MOOR COLLIERY Co., Lip. (1923), 16 B. W. C. C. 
125, C. A. 

Annotation :—Refd. Hamilton v. Shelton Tron, Stecl & Coal 

Co., Leigh v. Same, Timmis v. Same (1926), 43 ‘P. L. KR. 87, 


3184. -]—PeART v. BOLCKOW, VAUGHAN & 
Co., No. 2118, ante. 

3185. Duty to look at all matters without pre- 
sumption.|—I.oCHGELLY lkon & CoAL Co., LTp. 
v. Kink, No. 2897, anie. 


(b) To Take Notes. 

See Workmen’s Compensation Rules, 1926, r. 36. 

3186. Duty to take notes.}|—A county ct. judge 
must take a proper note of the proceedings in an 
arbn. under Workmen’s Compensation Act, 1906 
(c. 58). Where it docs not appear from the note 
of any county ct. judge bow he arrived at his 
decision, the ct. of appeal will order a new trial.— 
GRIFFITHS v. WYNNSTAY COLLIERIES (1909), 2 
LB. W.C. C, 450, C. A. 








-_ 


the evidence, required to be taken by 
statute, did not contain material 
findings of fact necessary to cnable the 
ot. to do justice between the poriiee. 
—Watsli v. SCANLAN (1914), 48 I. L. T, 
234; 8B. W.C.C. 414.—IR. 
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3187. -|—ToMLINSON v. GARRATT’S, LTD., 
No. 2518, ante. 
3188. .)—(1) It is the duty of a county ct. 


judge, under Workmen’s Compensation Rules, 
r. 36, to make a proper note of the evidence given 
at the hearing of any arbn. proceedings under 
Workmen’s Compensation Act, 1906 (c. 58). 

(2) A collicr met with an accident arising out of 
& in the course of his employment, & was paid 
compensation by his employers under Workmen's 
Compensation Act, 1906 (c. 58), for over a year. 
They then stopped paying it, & he thereupon 
commenced proceedings for compensation; but 
the employers denied liability on the ground that, 
if the incapacity still continued, il was owing to the 
man's unreasonable refusal to undergo medical 
treatment provided & paid for by them. <A few 
months before the employers stopped the pay- 
ments the man had been advised to undergo the 
Weir-Mitchell treatment for neurasthenia. The 
employers agreed to provide it, & the man’s solrs.. 
in writing to say that he agreed to submit himself 
to it, suggested that as he was also advised to 
have massage for some injury to his back this 
should be given him at the same time. ‘The 
employers agreed to this, & the man entered a 
home for treatment, but on an attempt being 
made to massage him he left the home. The 
medical evidence was apparently all i: favour of 
massage, but no note of the evidence was taken by 
the county ct. judge, who dismissed the application 
on the ground that the continued incapacity was 
duc to the man’s unreasonable refusal to submit 
to massage :—Held: on the correspondence & 
admitted facts, there was evidence to support the 
jJudge’s decision, but as it was not certain that 
massage would cure the incapacity, there ought to 
be a suspensory award of a Jd. a week.—WRIGHT 
v. SNEYD COLLIERTES, Lyrp. (1915), 84 L. J. K. B. 
1332 3; 113 I. T. 633; 8B. W. C. ©. 537, GC. A. 

3189. —--- Whether requested to do so or not.|— 
BRINE v. Corky & Son, No. 3933, post. 

8190. —— -|—Ilaving regard to the pro- 
visions of Workmen’s Compensation Rules, 1907, 
r. 34, it is the imperative duty of the county ct. 
judge to take notes of the evidence in every case 
arising under Workmen’s Compensation Act, 
1900 (c. 58), whether or not there is a request so 
to do by either party to the proceedings, so that 
in the event of the case subsequently coming 
before the Ct. of Appeal that ct. may be able to 
do justice to the parties —RaYMAN v. FIELDS 
(1910), 102 L. T. 154; 267. L. R. 274: 3B. W. 
C.C. 118, C. A. 

Annotation : . ‘ ~ Ww 

ee oa Taylor v. Ward (Worcester) (1914), 

3191. —— -———.J—TuRNER v. 
RicnarDs, No. 2108, anie. 

3192. Where question of law raised.] 
—(1) In proceedings under Workmen’s Compensa- 
tion Act, 1906 (c. 58), the duty of the judge under 
Consolidated Workmen’s Compensation Rules, 
r. 36, where a question of law is raised, to make 
a note thereof & of the facts in evidence in relation 
thereto is imperative & independent of any request 
2H parties. 

y e is not cxempted from the performance 
of that duty by the fact that in any particnlne ct. 
it is the practice for an official shorthand writer 
to attend & take a note of the proceedings, a 
transcript of which may be obtained by the parties 
on payment of the cost: thereof. 
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of the parties, however, the shorthand writer’s 
note may be signed, certified, & adopted by the 
judge as his own note. 

(3) A medical referee, summoned by the judge 
to sit with him as assessor, is not within his 
functions in cross-examining witnesses & acting 
as advocate for one side or the other. His duty 
is merely to assist the judge as an expert in deciding 
points upon which the judge cannot be assumed to 
have knowledge without such assistance.—EAR- 
WICKER v. LONDON Gravina Dock Co., Utp., 
[1916] 1 K. B. 970; 85 L. J. K. B. 905; 1141. T. 
821; 32 T. L. R. 377; 9B. W. C. C. 336, C. A. 

3198. Power to adopt shorthand note—With 
consent of parties.|-EARWICKER v. LONDON GRAV- 
ING DOCK Co., LTp., No. 3192, ante. 


B. As to Award. 
(a) In General. 
See Workmen’s Compensation Rules, 1926, r. 30. 
3194. Duty to state reasons.)—An injured 
collier, after receiving compensation for some time, 
returned to full work, suffering from flat foot, 
which, he claimed, was due to the accident. The 
employers applied for termination of the weekly 
payments, & tendered evidence that the work- 
man was fit for full work. The workman tendered 
evidence that flat foot was a disability to a collier. 
The county ct. judge terminated the payments, 
without any grounds for his decision :—Held : 
there was evidence to support the decision. The 
county ct. judge should state the grounds of his 
award.—-JONES v. TIRDONKIN COLLIERY Co. (1911), 
5B. W.C.C. 3, C. A. 





3195. -]}—GriGas v. GAMECOCK (OWNERS), 
No. 2525, ante. 
3196. -]|—MARSHALL v. PRICE, WILLS & 





REEVES, No. 2769, anle. 

3197. J|—A workman was in receipt of 
weekly payments undcr an award. The employers 
applied for a review & termination, on the ground 
that the workman had recovered from the effects 
of the accident. The workman alleged that he 
was only fit for light work. Evidence was given 
that for some months since the accident the 
workman had carned, at light work, from £2 to 
£3 5s. per week. The county ct. judge, without 
giving any reason, diminished the payments from 
£1 to 15s. per week :—-Held: the judge should 
have stated his findings, but as there was sufficient 
evidence to support his award the appeal must be 
dismissed.—ATLANTIC ‘TRANSPORT Co., LTD. v. 
LYNCH (1921), 14 B. W. C. C. 77, C. A. 

3198. Duty to state findings—Of fact.]— 
HEATHCOTE v. HAUNCIIWOOD COLLIERIES, No. 


3230, post. 
Of law & fact.J—(1) It is the duty 





3199. 
of the arbitrator to set out his findings upon all 
the material issues raised in an arbn. under Work- 
men’s Compensation Act, 1906 (c. 58), whether 
of fact or law, although he need not give his 
reasons for them. 

(2) Semble : the findings need not appear on tfic 
face of the award, but should be set out in the 
arbitrator’s reasons for his award. me 

(3) There is no rule that where a new trial is 
ordered & the case is remitted it must be sent 
to another arbitrator.—SLATER v. MACONOCHIE 
BrRoruErs, Lip. (1920), 89 L. J. K. Bs 12883; 123 
L. T. 185; 13 B. W.C. C. 34, ©. A. 

3200. .|—-Medical evidence showed 
that a sawyer who had lost the little finger of his 
left hand, for which he had received compensation 
for some time, was able to do his old work & that 











With the consent | his earning capacity had not been affected. There 
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was some evidence that the man’s hand had been 
slightly injured by a previous accident. The 
county ct. Judge refused to make an award for the 
compensation to continue, & dismissed the applica- 
tion without making specific findings of fact. ‘I'he 
workman appealed on the ground that the judge 
had not found that the workman was able to earn 
wages as before the accident in the open market :— 
Held: the question whether appct. could carn in 
the open market the same wages as before the 
accident must have been present to the mind of 
the judge. It was unfortunate that he had not 
made a note of the facts found by him, but in the 
circumstances the ct. would not interfere with 
his award. 

I agree entirely with what was said by Lorp 
ATKINSON in King v. Port of London Authority, 
No. 3548, post, that in these cases it is very much 
more satisfactory & very much to be desired 
that this ct. should have before it the findings of the 
county ct. judge, the actual findings of fact. ... 
1f a point of law be raised then there should be a 
note of the decision on the point of law (orp 
STERNDALE, M.R.).—HARRISON v. MATTIIEWS 
(ERNEST) & Co. (1920), 13 B. W. C. CG. 109, C. A. 
-(nuotatton i, Rela. Slater ». Maconochie (1920), 89 L. J. 


3201. Duty to distinguish between findings of 
law & fact.|—Herrperr v. Kox (SamMureL) & Co., 
Lrp.. No. 2494, ante. 





3202. -|—LluTcHISON v. M’KINNON, No. 
2014, ante. 
8203. |—KiInae v. Port oF LONDON 





AUTHOKITY, No. 3548, post. 

3204. Reasons for findings not necessary.|— 
a v. MACONOCHIE BROTUEKS, LTD., No. 3199, 
ante, 

3205. Whether findings should appear on face of 
perl = HeTeHIBON v. M’KINNON, No. 2614, 
crnte, 

8206. ——.]—Kina v. 
AUTHORITY, No. 3548, post. 

3207.-——-.] —SLATER v. MACONOCIIE BROTHERS, 
Lrp., No. 3199, ante. 


(6) Form of Award. 

Sce Workmen’s Compensation Rules, 1926, r. 30. 
3208. Form 24 not ultra vires.|—In all ordinary 
cases under Workmen’s Compensation Act, 1906 
(c. 58), where & workman has sustained an injury 
by accident arising out of & in the course of his 
employment, resulting in his total incapacity for 
the time being, & entitling him to a weekly pay- 
ment by way of compensation, the arbitrator 
ought to make his award in accordance with 
‘orm 24 in the Appendix to Workmen’s Compensa- 
tion Rules, 1907, ordering the weekly payments to 
continue during the total or partial incapacity of 
claimant for work, or until the payments shall be 
ended, diminished, increased, or redecmed in 
ene with the Act. Form 24 is inira vires 
entirely consistent with the policy of the Act.— 
liGGINs v. Pouison, [1912] 2 K. B. 292; 81 
1, J. K. B. 690; 106 L. T. 518; 28 T. L. R. 323; 

5 B. W. C. C. 340, C. A. 
<innetation -—Folld. Round v. Wathen (1917), §6 lL. J. K. B. 


_ 3209. 
3098, ante. - 


8210. Effect of death of judge before signature.] 
—PELLETT v. HOVE Corpn., No. 3958, pos. 


Porr oF JTONDON 





-|—RouNnD v. WATHEN & Son, No. 


Cc. Offer b ; 
w ori A Y employer ny retain 
man—W hether i 
compensation, 1 eae right to 


Norti oF SCOTLAND Ry. (1901), 3 F. 
(Ct. of Sess.) 908.—SCOT. 
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8216 i. General rule.)—lKarning ca- 
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SuB-SEcT. 8.—MAINTENANCE OF WORKMAN. 

3211. Who may help workman—-Approved 
society.]|— ALLEN v. FRANCIS, No. 3177, ante. 

321 .J}—SKELTON v. BAXTER, No. 








3110, ante. 

3213. Trade union.]—ALLEN v. FRANCIS, 
No. 3177, ante. 

3214. ——- ——_.]—BoBBEY v. CrosBIE & Co., 


No. 3108, ante. 


Sect. 12.—INCAPACITY AND COMPENSATION 
THEREFOR. 
SuB-SEcT ].—INn GENERAL. 

See, generally, Workmen’s Compensation Act, 
1925 (c. 84), 8. 9. 

3215. Judge must decide question of capacity— 
Statutory duty..—On an application by the 
employer for a revicw of an award, the county 
ct. judge found that the workman honestly 
believed & acted upon advice given him by two 
competent doctors, whose bona fides was unim- 
peached, that he was unfit to do the work offcred 
to him by the employer. The employer’s doctors 
said he could do the work. The judge stated that 
owing to the conflict of medical testimony, he was 
unable to come to a satisfactory opinion as to 
whether or not the workman was or was not able 
to do this offered work, & made his award in favour 
of the workman :—Held : the case must be remitted 
to the judge to decide the question of the work- 
man’s capacity, this being his statutory duty.— 
COWAN v. Simpson (1909), 3 B. W. C. C. 4, C. A. 
naotation :-— Mentd. Jones v. Guest, Keen & Nottlefold 

(1915), 9 B. W. C. C. 1138. 

Must be result of accident.|—Sce Sect. 5, sub- 
sect. 1, ane. 

Not confined to inability to do work done at time 
of accident.|—See Sub-scct. 7, A., post. 


Sus-skcr. 2.—QUESTION OF I"ACT. 

3216. General rule.|—A collier was injured in 
1903, & after five months’ absence returned to 
work: some of the work he then did was heavier 
than his work before the accident. lle was 
dismissed in 1909, & claimed compensation on the 
ground that the consequences of his injury pre- 
vented him from obtaining work. The medical 
evidence was conflicting, & the case was referred to 
a medical referee, who reported that the man was 
fit for full work, but more liable to strains than 
before the accident. The county ct. judge, on 
this report, made an award of a penny a week :— 
Held: the matter was a pure question of fact, 
& there was evidence to justify the county ct. 
judge’s award.— WELLS v. CaRnpire STEAM COAL 
CoLLIERIEs Co., Lrp. (1909), 3 B. W. C. C. 104, 
O. A. 

3217. ———.]—A workman’s hand was injured 
on Dec. 2, 1907. His employers agreed to pay 
compensation, & a Licmorandum of this agreement 
was recorded in May, 1908. After several opera- 
tions for blood poisoning his little finger was 
amputated. In Jan. 1910, an application was 
made by the employers to reduce the weekly 
payments: the grounds of: the application were 
that the workman had wholly or partially recovered 


pacity is a question of fact from which 
there is no appesal.—ARNOTT vv. FIFE 
Coan Co., LTp. (No. 2), [1912] S. C. 
1262; 49 Se. L. R. 9023; [1912] 2 
S. L. rT: 143; 6 B. W. C. C. 281.—- 
SCOT. 
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Sect. 12.—Incapacity and compensation therefor: 
Sub-sects. 2 & 3.) 


from the injury, & was then able to work & earn 
wages. The judge dismissed the application, 
holding that there was still some incapacity :— 
Held: on the evidence the decision was correct.— 
LEEps & LIVERPOOL CANAL Co. v. HESKETH (1910), 
3 B. W. C. C. 301, C. A. ; 

3218. --—.]—An apprentice boilersmith lost 
his right eye. After an interval, during which he 
was in receipt of full compensation, the employers 
offered to put him on his original work. He 
refused, & the employers discontinued payments. 
He commenced proceedings, in the course of which 
other light work was offered. At the time he was 
still attending hospital as an out-patient. The 
county ct. judge awarded the full amount claimed 
on a basis of total incapacity :—Held: there was 
evidence to support the finding.—-BARRON v. 
Briar & Co., Lrp. (1915), 8 B. W. C. C. 501, C. A. 

3219. —-—.]— A workman met with an accident 
which cut off the top of a great toe. Ile was paid 
full compensation for some three months until 
able to return to work. He worked for four weeks 
at 3ls. a week, & then working longer hours, 
returned to his original rate of wages, 42s. 9d. 
He then filed an application claiming the difference 
in wages for the first four weeks, & also a declara- 
tion of liability, on the ground that, though the 
injury to the toe had healed, the stump might 
become painful, & prevent him from working when 
cold weather set in later in the yc .r. The county 
ct. judge refused the application, saying that he 
was not satisfied appct. had made out his case :-— 
Meld: it was a question of fact, & there was no 
ground for altering the award.--WARDELL v. 
are asad Inon Co., Lip. (1916), 10 B. W. C. C. 

3220. -——.|—-While working for resps. on 
May 7, 1916, appet. was injured by a bar of steel 
falling on his foot. Ie continued to work for two 
days, when the foot became so painful that he had 
to give it up. On a claim for compensation, the 
employers adinitted liability. In Mar. 1917, the 
man was found a light job, at which he earned some 
17s. mere a week than his average earnings before 
the accident. Ue continued at this work jor 
about six months, when the foot: again gave him 
such great pain that he gave the work up. Before 
the arbitrator he contended that he was wholly 
incapacitated from work; while the employers’ 
case was that he had quite recovered. The 
medical assessor gave his opinion that the condition 
of the foot was such that the man could well do 
the work which he had been engaged on since the 
accident, & that it was suitable work for him. 
The evidence of appct.’s doctor did not directly 
rebut this, but he stated that the painful con- 
dition of the foot was referable to the accident. 
The arbitrator on these facts awarded appct. 
13s. Ud. on the basis of partial incapacity :—Held : 
there was evidence upon which the award could 
be supported, & no misdirection.—PuURSEY v. 
GWYNNEs, Lp. (1918), 11 B. W. C. GC. 124, C. A. 

3221. — —.]—A workman was seriously injured 
by an accident on July 7, 1916, & compensation 
was paid him to Jan. 29, 1917, when payments 
were stopped, the employers offering to find the 
man Jight work at his old wages. A request for 
arbn. was then made, but for various reasons the 
hearing was delayed & it was not until Dec. 1918 
that the case was heard in the county ct. 

p The county ct. judge was of opinion that, if 
appct. would try to work the incapacity which he 
found to be total, would gradually decrease, & 
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acting on that suggestion the workman agreed | 
try & the employers to find him suitable work : 
his old rate of wages. Thereupon the county c 
judge made an award on the basis of total incapacit 
to the time the man commenced this work & 

penny a weck so long as he was being paid fu 
wages. The employers appealed from the awar 
so far as it found total incapacity :—Held: thei 
was evidence to support the finding & no mi 
direction.— GRIFFIN v. WHITE (SAMUEL) & Co 
Lrp. (1919), 12 B. W. C.C.113,C. A. 

$222. ——-.]—A workman met with injury b 
accident to his knee, causing sinovitis, &, later or 
rheumatoid arthritis. He was paid compensatio 
for some nine months, & then was offered light wor 
at full wages, which he tried for two days, but gav 
up, saying he was unable to doit. He then filed a 
application for compensation on the basis of tote 
incapacity. The employers submitted to a declara 
tion of liability, but alleged the workman wa 
perfectly capable of doing light work, & suggeste: 
malingering. After hearing a great deal of medica 
evidence the county ct. judge awarded 15s. . 
week, & gave appct. his costs :—Held: the orde 
was properly made, notwithstanding that afte 
making the award the judge made remarks whic! 
suggested that he considered the employers has 
won on the whole.—DONOovAN v. NICHOLSON 
WuakveEs, Lrv. (1919), 12 B. W. C. C. 256, C. A. 

3223. ——.]—In Feb. 1920, a painter was injure 
through falling off a ladder. The employer pai 
him compensation on the basis of total incapacit: 
for a time, & then applied for a review on th 
ground that the workman was then only partiall; 
incapacitated. Mcdical evidence was given tha 
the workman could do the ordinary work of : 
painter, ‘‘ with limitations, if he could find sorn 
one to employ him with such limitations.” Hi 
could work on the flat, walk on a platform, & g& 
up ladders, but it might not be safe for hi 
to stand on a ladder for any length of time. Ther 
was also evidence that the man had tried to fint 
work as a painter, but failed, & that he hac 
ceased, since June, 1922, to make efforts to fint 
employment. The county ct. judge found that 
the workman was only partially incapacitated, & 
ordered a diminution of the weekly payment ol 
compensation :—/feld : it was a question of fact 
upon which there was evidence to support thc 
finding, & there was no misdirection.— FOWLER ¢t. 
MINTON (1923), 16 B. W. C. C. 97, C. A. 

3224. -|—In Dec. 1922, a miner, fifty-two 
years of age, was certified as being incapacitatec 
by miner’s nystagmus. Full compensation was 
paid until July, 1923. In arbn. procecdings 
nicdical evidence was given to the effect that there 
were many jobs the man was capable of doing, « 
that they would be beneficial for him. The 
county ct. judge made an award on the basis ol 
partial incapacity. The workman appcaled, on 
the ground that the county ct. judge had mis- 
directed himsclf in holding that he was not totally 
incapacitated :—Held: it was a question of fact 
upon which there was evidence to support the 
finding, &, the county ct. judge having correctly 
applied the principles laid down in Foster oe 
Wharncliffe Woodmoor Colliery Co., No. 3999; 
post, there was no misdirection.—WILMOT -. 
ASKERN Coa & Iron Co., Lrp. (1924), 17 B. W- 
0. C. 17, C. A. : 

$225. ——.]—-The workman, in 1916, suffered 
an injury to his left eye while working as a miner, 
for which compensation was received for twelve 
months, when he was able to return to his work 
underground. In 1921 he suffered slight injuries 
to his right eye. In 1923 he gave up his old work 
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on account of nystagmus, but did work as surface 
man & received compensation. In Aug. 1924, 
he ceased work on account of trouble with his eyes. 
On a claim made by him for compensation for the 
original injury to his left eye, the county ct. judge 
said he believed appct.’s account of his working 
under difficulty for years as a consequence of the 
injury to his left eye, & found that the defect in 
that eye still existed, & was of a nature to prevent 
his doing work underground, particularly since 
the injuries received by his right eye prevented 
that cye from adequately substituting or helping 
the other, & made an award on the footing of 
partial incapacity :—Held: it was a question of 
fact, & there was evidence to support the finding 
& no misdirection.—SPEAKMAN v. EVANS (RICHARD) 
& Co., LTD. (1925), 18 B. W. C. C. 201, C. A. 

3226. -|}—ROoBERTS v. Vickers, Lrp., No. 
3390, post. 

8227. Necessity for evidence to support judge’s 
finding.]|—A boy, employed as a printer, met with 
injury by accident to his finger, causing incapacity, 
for which the employers paid him compensation 
for some wecks. A month after payments had 
cecased he applied for an award, alleging continuing 
incapacity. There was uncontradicted medical 
evidence that he had completely recovered, & 
was fit to work. The county ct. judge, however, 
found that incapacity was still continuing, & 
made an award in the boy’s favour. <A fortnight 
after the award the boy secured work at higher 
wages than he had previously earned : --//eld: 
there was no evidence to support the finding. -— 
Binns v. KEARLEY & ToNGE, Lrp. (1913), 6 
B. W. C. C. 608, C. A 

Functions of medical assessor.|—Sce Scct. 9, 
sub-sect. 5, ante. 





Sub-secr. 3.—INCLUDES INABILITY TO OBTAIN 
WORK. 


3228. General rule.]—(1) The provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. I., as to the scale & conditions of compensa- 
tion do not cut down the right to compensation 
conferred by sect. 1 (1) of the Act. 

(2) “‘ Incapacity for work’ in para. 1 (b) of 
Schedule L. means loss or diminution of wage- 
earning capacity & includes inability to get work 
as the result of the injury which the workman 
has sustained. 

A workman lost the sight of his left eye through 
an accident, but continued to work at his old rate 
of wages. Many years afterwards he met with a 
second accident to his left eye which necessitated 
its removal. On his recovery from the opcration 
he was unable to obtain work in his employment 
in consequence of his being manifestly a one- 
cyed man, though his ability to work remained 
exactly as it was before :—Held: he was entitled 
to compensation. 

(3) Construction of the Acts (see No. 2039, 
ante).—BaL v. Hunt (WILLIAM) & Sons, LYD., 
[1912] A. C. 496; 81 L. J. K. B. 782; 106 L. T. 
911; 28 T. L. R. 428; 56 Sol. Jo. 550; 5 B. W. 
: paeoes I. L. 

7m ions :—.As to ‘ . Wyken Collier 

Co., [1913] 2 K, Beko eth Mactonald (or Duris) - 


Wilsons & Clyde Coal Co., [1912] A. C. 513. 4s to (2) 
pe ee 


jes oe SECT. 12, SUB-SECT. 3. 
- General rule.J—OsSBORNE v. 
TRALEE & Dineite Hy. (1913), 47 
-L. T. 141; 6B. W. G. C. 913.—IR. 

3228 ii. ——.]—The workman proved 


that he had been refused work by three ! 9+ ful 


different firms in G. because he was a 
one-eyed man, while the employers 

roved that three other large enginecr- 
ng firms in that city had in their 
Sabie en several one-eyed engineers 
wages :—Ileld : 
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Consd. Gray v. Shotts Iron Co. (1912), 6 B. W. C._C. 287; 
Harwood v. Wyken Colliery Co., [1913] 2 K. B. 158; 
Jackson v. Hunslet Engine Co., [1916] 2 K. B. 8. ‘ 
Denholm v. Jackson (1926), 19 B. W. C. C. 92. 
Macdonald (or Duris) v. Wilsons & Clyde Coal Co., (1912) 
A. C. 513; Dempsey v. Caldwell (1913), 7 B. W. C. C. 
823; Green v. Cammeoll, Laird, [1913] 3 K. B. 665; 
Purdie v. Colville (1923), 16 B. WwW. C. C. 307; M‘Clure 
v. M‘Noil (1924), 18 B. W. C. C. 585; Hamilton v. Shelton 
Iron, Steel & Coal Co., Leigh v. Same, Timmis v. Same 
(1926), 43 T. L. R. 97. As to (3) Consd. Harwuod v. 
Wyken Colliery Co., [1913] 2 K. B. 158. 

8229. .|—A claim was made by an injured 
collicr against an indemnity co. on the liquidation 
of the employers. The employers had paid 
compensation up to the date of the liquidation. 
The indemnity co. contested the claim on the 
ground that the man’s incapacity, if any, was due 
to his having done no work since the accident. 
The county ct. judge held, on the medical evidence, 
that the man had been for some time capable of 
light work, &, if he had been able to obtain it, 
his incapacity would have been greatly reduced, 
if not entirely cured. He found however, that, 
though the man had honestly tried to find suitable 
work, he had been unable to do so, & ordered com- 
pensation to be paid :—Weld: there was evidence 
to support the finding, & no misdirection.— 
BONSALL v. MIDLAND COLLIERY OWNERS MUTUAL 
oo Co., Lrp. (1914), 7 B. W. C. C. 613, 
C. A. 

3230. |—For the purpose of assessing 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), in a case of partial incapacity, 
where the injured workman is actually employed 
in some ‘suitable employment, primd fucie the 
amount which he earns in that employment is the 
measure of what he is able to carn. 

A collier, in Sept. 1915, earned 35s. a week, & 
he met with an accident whereby he lost the sight 
of bis left eye. ILe returned to work in Dec. LOLS, 
with his old employers, but being unable to work 
underground was given wurk as a packer & 
loader, & was paid his old wages until Feb. 1916, 
when he was discharged for reasons unconnected 
with the accident. Thereupon he entered the 
service of another employer as a horse driver at 
30s. a week, & applied for compensation under the 
Act. The county ct. judge found that as a packer 
& loader he might have been carning, owing to the 
rise in wages due to shortage of labour caused by 
the war, more than his old wages of 35s. a week, 
& that such work was suitable employment, but 
he nevertheless awarded him as compensation the 
whole difference of 5s. between what le was 
actually earning (30s.) & his old wages of 35s. :— 
Held: in addition to finding that at a specilied 
suitable employment an injured man was physically 
able to carn certain wages, it was also necessary 
to find that he had reasonable opportunities of 
obtaining such employment. In this case the 
county ct. judge had made no such finding. If 
this had been done intentionally, with the view 
that the man in fact had no reasonable opportunity 
of obtaining such employment, then the judge was, 
in his discretion, perfectly justified in awarding 
the full difference of 5s. Though the matter was 
not clear from the award, yet the award could not 
be upset, when upon the face of it it was correct, 
merely upon the assumption that the judge had 
proceeded on a mistaken understanding of the 








law.—LLEATHCOTE v. LLTAUNCHWOOD COLLIERIES, 





was not ontitled to hold on these facts 
that the workman’s wage-earning 
capacity had not been diminished by 
the accident.—M‘CLURE v. M‘NEIL 
(Witiiam) & Co., LTD., [1925] 3.4C. 


e arbitrator | 135.—SCOT. 
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acting on that suggestion the workman agreed to 
try & the employers to find him suitable work at 
his old rate of wages. Thereupon the county ct. 
judge made an award on the basis of total incapacity 
to the time the man commenced this work & a 
penny a week so long as he was being paid full 


Sect. 12.—Incapacity and compensation therefor: 
Sub-secis, 2 & 3.) 


from the injury, & was then able to work & earn 
wages. The judge dismissed the application, 
holding that there was still some incapacity :— 
Held: on the evidence the decision was correct.— 







LEEDS & LiveRrPoon CANAL Co. v. HESKETH (1910), 
3 B. W. C. C. 301, OC. A. . 

$218. --—.]—An apprentice boilersmith lost 
his right eye. After an interval, during which he 
was in receipt of full compensation, the employers 
offered to put him on his original work. Le 
refused, & the employers discontinucd payments. 
IIe commenced proceedings, in the course of which 
other light work was offered. At the time he was 
still attending hospital as an out-patient. The 
county ct. judge awarded the full amount claimed 
on a basis of total incapacity :—eld: there was 
evidence to support the finding.—BaArron v. 
Bua & Co., Lip. (1915), 8 B. W. GC. GC. 501, C. A. 

3219. - ——.]|—A. workman met with an accident 
which cut off the top of a great toe. Le was paid 
full compensation for some three months until 
able to return to work. We worked for four weeks 
at 31s. a week, & then working longer hours, 
returned to his original rate of wages, 428. 9d. 
Ile then filed an application claiming the difference 
in wages for the first four weeks, & also a declara- 
tion of liability, on the ground that, though the 
injury to the toe had healed, the stump might 
become painful, & prevent him from working when 
cold weather set in later in the yc .r.. The county 
ct. judge refused the application, saying that he 
was not satisfied appct. had made out his case :— 
Held: it was a question of fact, & there was no 
ground for altering the award.—WARDELL v. 
Carcao FLEET Tron Co., Lrp. (1916), 10 B. W. C. C, 
124, C. A. 

3220. -——.]-- While working for resps. on 
May 7, 1916, appct. was injured by a bar of steel 
falling on his foot. He continued to work for two 
days, when the foot became so painful that he had 
to give it up. On a claim for compensation, the 
employers admitted liability. In Mar. 1917, the 
man wis found u light job, at which he carned some 
1%s. more a week than his average earnings before 
the accident. He continued at this work for 
about six months, when the fvot again gave him 
such great pain that he gave the work up. Before 
the arbitrator he contended that he was wholly 
incapacitated from work; while the employers’ 
case was that he had quite recovered. ~The 
medical assessor gave his opinion that the condition 
of the foot was such that the man could well do 
the work which he had been engaged on since the 
accident, & that it was suitable work for him. 
The evidence of appct.’s doctor did not directly 
rebut this, but he stated that the paintul con- 
dition of the foot was referable to the accident. 
The arbitrator on these facts awarded appct. 
13s. Gd. on the basis of partial incapacity :—Lleld : 
there was evidence upon which the award could 
be supported, & no nusdircction.—-PURSEY vv. 
GWwYNNEs, rp. (1918), 11 B. W. C. C. 124, C. A. 


$221. —.—.|~A workman was seriously injured 
by an accident on July 7, 1916, & compensation 
was paid him to Jan. 29, 1917, when payments 
were stopped, the employers offering to find the 
man light work at his old wages. A request for 
arbn. was then made, but for various reasons the 
hearing was delayed & it was not until Dec. 1918, 
that the case was heard in the county ct. 
» The county ct. judge was of opinion that, if 
appct. would try to work the inca acity which he 
found to be total, would gradually decrease, & 


wages. The employers appealed from the award 
60 far as it found total incapacity :—Held : there 
was evidence to support the finding & no mis- 
direction.— GRIFFIN v. WHITE (SAMUEL) & Co., 
Lrp. (1919), 12 B. W. ©. 0.113,C.A. 

3222. —-——.|—A workman met with injury by 
accident to his knee, causing sinovitis, &, later on, 
rheumatoid arthritis. He was paid compensation 
for some nine months, & then was offered light work 
at full wages, which he tried for two days, but gave 
up, saying he was unable to do it. He then filed an 
application for compensation on the basis of total 
incapacity. The employers submitted to a declara- 
tion of liability, bat alleged the workman was 
perfectly capable of doing light work, & suggested 
malingering. After hearing a great deal of medical 
evidence the county ct. judge awarded 15s. a 
week, & gave appct. his costs :—Held: the order 
was properly made, notwithstanding that after 
making the award the judge made remarks which 
suggested that he considered the employers had 
won on the whole.—DONOVAN v. NICHOLSON’s 
WIIARVES, Lrp. (1919), 12 B. W. C. C. 250, C. A. 

3223. - ——.]—In Feb. 1920, a painter was injured 
through falling off a ladder. ‘The employer paid 
him compensation on the basis of total incapacity 
for a time, & then applicd for a review on the 
ground that the workman was then only partially 
incapacitated. Medical evidence was given that 
the workman could do the ordinary work of a 
painter, ‘‘ with limitations, if he could find some 
one to employ him with such limitations.” He 
could work on the flat, walk on a platform, & go 
up ladders, but it might not be safe for him 
to stand on a ladder for any length of time. There 
was also evidence that the man had tried to find 
work as a painter, but failed, & that he had 
ceased, since June, 1922, to make efforts to find 
employment. The county ct. judge found that 
the workman was only partially incapacitated, & 
ordered a diminution of the weekly payment of 
compensation :—lleld: it was a question of fact, 
upon which there was evidence to support. the 
finding, & there was no misdirection.-—FOWLEK vt. 
MINTON (1923), 16 B. W. C. C. 97, G. A. 

3224. -eI—In Dec. 1922, a miner, fifty-two 
years of age, was certified as being incapacitated 
by miner’s nystagmus. Full compensation was 
paid until July, 1923. In arbn. proceedings 
medical evidence was given to the effect that there 
were muny jobs the man was capable of doing, & 
that they would be beneficial for him. The 
county ct. judge made an award on the basis ol 
partial incapacity. ‘lhe workman appealed, on 
the ground that the county ct. judge had mis- 
directed himself in holding that he was not totally 
incapacitated :—Held: it was a question of fact 
upon which there was evidence to suport the 
finding, &, the county ct. judge having correctly 
applied the principles laid down in Foster, v- 
Wharneliffe Woodmoor Colliery Co., No. 3599; 
post, there was no misdirection—WILMOT 2. 
ASKERN CoaL & Iron Co., Lrp. (1924), 17 B. W- 
C. 0.17, C. A. 

8225. ——.]—The workman, in 1916, suffered 
an injury to his left eye while working as a miner, 








for which compensation was received for twelve 


months, when he was able to return to his work 
underground. In 1921 he suffered slight injuries 
to his right eye. In 1923 he gave up his old work 
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on account of nystagmus, but did work as surface 
man & received compensation. In Aug. 1924, 
he ceased work on account of trouble with his eyes. 
On a claim made by him for compensation for the 
original injury to his left eye, the county ct. judge 
said he believed appct.’s account of his working 
under difficulty for years as a consequence of the 
injury to his left eye, & found that the defect in 
that eye still existed, & was of a nature to prevent 
his doing work underground, particularly since 
the injuries received by his right eye prevented 
that cye from adequately substituting or helping 
the other, & made an award on the footing of 
partial incapacity :—Held: it was a question of 
fact, & there was evidence to support the finding 
& no misdirection.— SPHAKMAN v. EVANS (RICHARD) 
& Co., Lip. (1925), 18 B. W. C. C. 201, C. A. 

3226. J—ROBERTS v. VickERS, LTpD., No. 
3390, post. 

3227. Necessity for evidence to support judge’s 
finding.|—A boy, employed as a printer, met with 
injury by accident to his finger, causing incapacity, 
for which the employers paid him compensation 
for some weeks. A month after payments had 
ecased he applied for an award, alleging continuing 
incapacity. There was uncontradicted medical 
evidence that he had completely recovered, & 
was fit to work. The county ct. judge, however, 
found that incapacity was still continuing, & 
made an award in the boy’s favour. A fortnight 
after the award the boy secured work at higher 
wages than he had previously earned :—Held: 
there was no evidence to support the finding.— 
Binns v. KEARLEY & Toner, Lev. (1913), 6 
B. W. C. C. 608, C. A. 

Functions of medical assessor.|—Sce Sect. 9, 
sub-sect. 5, ante. 





SuB-sSECT. 3.—INCLUDES INABLLITY TO OBTAIN 
WORK. 


$228. General rule.|—(1) The provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. I., as to the scale & conditions of compensa- 
tion do not cut down the right to compensation 
conferred by sect. 1 (1) of the Act. 

_ 42) “ Incapacity for work” in para. 1 (b) of 
Schedule I, means loss or diminution of wage- 
Carning capacity & includes inability to get work 
as the result of the injury which the workman 
has sustained. 

A workman lost the sight of his left eye through 
an accident, but continued to work at his old rate 
of wages. Many ycars afterwards he met with a 
second accident to his left eye which necessitated 
its removal. On his recovery from the operation 
he was unable to obtain work in his employment 
in consequence of his being manifestly a onc- 
eyed man, though his ability to work remained 
exactly as it was before :—Held: he was cntitled 
to compensation. 

(3) Construction of the Acts (see No. 2039, 
ante).—Bati v. ILUNT (WILLIAM) & Sons, Lrv., 
[1912] A.C. 496; 81 L. J. K. B. 782; 106 L. T. 
911; 28 'T. L. R. 428; 56 Sol. Jo. 550; 5 B. W. 
ye C. 459, H. L. 


notations :—4As to (1) Consd. Harwood v. Wyken Colliery 
Co., (1913) 2 K. B. 158. Refd. Macdonald (or Duris) v. 


Wilsons & Clyde Coal Co., [1912] A. C. 513. As to (2) 
a i ee ee tes ee 


preie Hae SECT. 12, SUB-SECT. 3. 
i. General rulc.}—OsSBORNE v. 
TRALKE & DINGLE Ry. (1913), 47 
3 =. > 6B. W. C. C. 913.—IR. 
+ ———.} ~The workman proved 

that he had been refused worl hy three 


omplo 


different firms in G. because he was a 
one-cyed man, while the employers 
roved that. three other largo engincer- 
fag firms in that city had in their 
ent several one-cyod engineers 
wages :—Held; the arbitrator 
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Consd. Gray v. Shotts Iron Co. (1912), 6 B. W. C. C. 287; 
Harwood ». Wyken Colliery Co., [1913] 2 K. B. 158; 
Jackson v. Hunslet Mngine Co., [1916] 2 K. B. 8. Apld. 
Denholm v. Jackson (1926), 19 B. W. OC. C. 92. Roatd. 
Macdonald (or Duris) v. Wilsons & Clyde Coal Co., [1912 
A. C. 513; Dompsey v. Caldwell (1913), 7 B. W. C. C 


$23; Green v. Cammell, Laird, [1913] 3 K. B. 665: 
Purdie v. Colville (1923), 16 B. W. GC. CG. 307; M‘Clure 


v. M‘Neil (1924), 18 B. W. C. C. 585; Hamilton v. Shelton 
Iron, Steol & Coal Co., Leigh v. Same, Timmis v. Same 


(1926), 43 T. L As to (3) Consd. Harwood v. 


Wykon Colliery Uo. [1913] 2 K. B. 158. 

3229. .|—A claim was made by an injured 
collicr against an indemnity co. on the liquidation 
of the employers. The employers had paid 
compensation up to the date of the liquidation. 
The indemnity co. contested the claim on the 
ground that the man’s incapacity, if any, was due 
to his having done no work since the accident. 
The county ct. judge held, on the medical evidence, 
that the man had been for some time capable of 
light work, &, if he had been able to obtain it, 
his incapacity would have been greatly reduced, 
if not entirely cured. Ife found however, that, 
though the man had honestly tried to find suitable 
work, he had been unable to do so, & ordered com- 
pensation to be paid :—Held: there was evidence 
to support the finding, & no misdirection.— 
BONSALL v. MIDLAND COLLIERY OWNERS MUTUAL 
INDEMNIry Co., Lirp. (1914), 7B. W. C. C. 613, 
C. A. 

3230. |—For the purpose of assessing 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), in a case of partial incapacity, 
where the injured workman is actually employed 
in some ‘suitable employment, prima fucie the 
amount which he earns in that employment is the 
measure of what he is able to earn. 

A collier, in Sept. 1915, earned 35s. a week, & 
he mct with an accident whereby he lost. the sight 
of his lefL eye. He returned to work in Dec. 1915, 
with his old employers, but being unable to work 
underground was given work as a packer & 
loader, & was paid his old wages until Feb. LOLG, 
when he was discharged for reasons unconnected 
with the accident. ‘Thereupon he entered the 
service of another employer as a horse driver at 
30s. a week, & applied for compensation under the 
Act. The county ct. judge found that as a packer 
& loader he might have been earning, owing to the 
rise in wages duc to shortage of labour caused by 
the war, more than his old wages of 35s. a week, 
& that such work was suitable employment, but 
he nevertheless awarded him as compensation the 
whole difference of 5s. between what he was 
actually earning (30s.) & his old wages of 35s. :— 
Held: in addition to finding that at a specified 
suitable employment an injured man was physically 
able to earn certain wages, it was also necessary 
to find that he had reasonable opportunities of 
obtaining such employment. In this case the 
county ct. judge had made no such finding. If 
this had been done intentionally, with the view 
that the man in fact had no reasonable opportunity 
of obtaining such employment, then the judge was, 
in his discretion, perfectly justified in awarding 
the full difference of 5s. Though the matter was 
not clear from the award, yet the award could not 
be upset, when upon the face of it it was correct, 
merely upon the assumption that the judge had 
procecded on a mistaken understanding of the 








law.—LleatTHcoTe v. HAUNCHWOOD COLLIERIES, 





was not entitled to hold on these facts 
that the workman’s wage-carning 
capacity had not been diminished by 
the accidont.—M‘CLuRE v. M'‘NEIL 
(WILLIAM) & Co., Lirv., [1925] S.C. 
135.—SCOT. : 
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pensation until 1912 when, on compensation being 
reduced to 10s. a week, he made application for 
compensation to be increased to the full amount. 
He complained of pain in his ankle & foot, which 
prevented him from walking any distance, &, as 
the place where he had formerly worked was two 
miles from his home, it was impossible for him 
to walk there. He was otherwise healthy, & 
offered to resume his old work if his employers 
would convey him to & fro, which they refused 
to do. Medical evidence went to show that the 
foot was still painful but would improve with use. 
There was no evidence of the possibility of obtain- 
ing work closer home & some evidence of the 
impossibility of obtaining work at all under the 
circumstances. The county ct. judge found that 
the man was totally incapacitated :—Held: there 
was evidence to support the finding.—BEDDARD 
v. STANTON IRONWORKS Co., Lrp. (1913), 6 


B. W. C. C. 627, C. A. 
Annakin :—Refd. Pearson v. Russell (1916), 9 B. W. C. C. 






































Sect. 12.—Incapacity and compensation therefor: 
Sub-sects. 8, 4 & 5.] 

[1918] A. ©. 62; 87 L. J. K. B. 226; 117 L. T. 

677; 62 Sol. Jo. 53; 10 B. W. C. C. 647, H. L. 


Annotations :-—Rotd. Williams v. Oakwood Colliery Co. 
(1919), 88 L. J. K. B. 878; Ling v. De Dion Bouton, [1920] 
1 K. 8B, 88. Mentd. Port of London Authority v. Gray, 


[1919] 1 K. B. 65. ; 

3231. .|—As the result of an accident in 
1908 arising out of & in the course of his employ- 
ment, a workman was injured in such a way as 
to cause a dislocation of the vertebree of the neck, 
with the result) that there was pressure on the 
spinal cord. His condition was such that he had 
to have a special apparatus to keep his head atill 
as a sudden movement would probably be fatal. 
By an agreement entered into in June, 1909, the 
employers agreed to pay to the workman compensa- 
tion at the rate of £1 a week, so long as he was 
totally or partially incapacitated for work. Sub- 
sequently, in 1915, he was given, from motives 
of charity, some very light work at a laundry, 
the proprietor of which was a friend of the work- 
man, & he was paid a weekly wage of 15s. but there 
were no specified duties of fixed hours attached to 
the position. In 1924 the employers, who alleged 
that the workman had recovered partial capacity, 
applic] for an order fur redemption of the weekly 
payments of £1, the workman then sought to 
obtain the additons to weekly payments provided 
by the Workmen's Compensation (War Addition) 
Act, 1917 (ec. 42), & 1919 (c. 83). In these pro- 
ceedings the arbitrator found that the workman 
had since the date of the original accident, 7.c., 
Oct. 1908, been totally incapacitated for work 
with no carning capacity in the labour market & 
was therefore entitled to the war additions :-— 
Held: there was evidence to support the finding 
of total incapacity, & no misdirection, & the war 
additions were accordingly payable-——DrNnnomm 
(Jon) & Co., Lrp. v. JACKSON (1926), 19 B. W. 
(. C. 92, 11. 1. 

38232. In district where workman lives.]-—A 
workman partially incapacitated by accident was 
found light work by his employers, & under an 
agreement received certain compensation. Kightcen 
months afterwards the employers dismissed him 
as they were cutting down the number of their 
employees. The man was unable, on account. of 
his partial incapacity, to find work in the district, 
& applied for a review on that ground. The 
sherifi-substitute held that this was no ground for 
review, & his decision was affirmed by the Ct. of 
Sessions :--—-Held : ‘‘ incapacity for work ” included 
inability to obtain employment in the disuict. 
where the workman lived: & the occurrence of this 
inability to obtain work was a relevant change 
of circumstances entitling the workman to a 
review.—-MACDONALD (OR DURIS) v. WILSONS & 
CLYDE COAL Co., [1912] A. O. 513; 81 L. J. P. C. 
188; 106 L. T. 905; 28 'T. L. R. 431; 56 Sol. Jo. 
0305 5B. W.C.C. 478, H. L. 
<innotations :---Consd. Gray_v. Shotts Iron Co. (1912), 6 

1s. W. C.C. 287: Dyer v. Wilsons & Clyde Coal Co. (1914), 

8B. W. C. C. 367. Refd. Ball v. Hunt, [1912] A. C. 496; 

Dempsey v, Caldwell (1913), 7 B. W. C. C. 823; M‘Alinden 

t. Nimo, [1920] A, C. 39; Hamilton v. Shelton Iron, 

Steel & Coal Co., Leigh 9. Same, Timmis v. Same (1926), 


43°T. L. R297. Mentd. Darroll v. Gla : 
Co, (912), 6B. W. GC. C. 354. Perec rng eee 


3233. ——— Workman unable to walk to former 
place of employment.]—A pipe moulder fractured 





3234, ——.]—CoTSON v. RICHARDSON, WEST- 
GATE & Co., Lrp. (1919), 12 B. W. C. C. 243, C. A. 

Inability to earn due to state of labour market.|— 
Sce Sub-sect. 4, post. 

Opportunity of obtaining employment narrowed.) 
—See Sub-sect. 7, B., post. 

See, also, Sub-scct. 8, A., post. 


SuUB-SECT. 4.—INABILITY TO WARN DUE TO 
STATE OF LABOUR MARKET. 


3235. Whether incapacity within the Acts—Slack- 
ness of trade.]|— An injured workman in receipt of 
part wages & reduced compensation was dismissed 
by his employer owing to slackness of work. He 
then applied for a restoration of full half wages 
which were given him by the arbitrator :—Held: the 
test of simple inability to get work on account of 
the Jabour market is wrong, the right test being 
inability to get work on account of the disability.-— 
DOBBY v. WILSON PEASE & Co. (1909), 2 B. W. C. C. 
370, C. A. 

Annotations :—Consd. Cardiff Corpn. v. Hall, [1911] 1 K. B. 
1009. Refd. Woodhouse v. Mid. Ry. (1014), 7 B. W. C. C. 
3236. ——— Reduction of number of workmen.]— 

MACDONALD (OR DuRis) v. WILSONS & CLYDE COAL 

Co., No. 3232, arite. 

3237. Strike.|—-WoopnhousE v. MIDLAND 
Ry. Co., No. 3370, post. 

382388. —-— — —.]—In cach case appct. had been 
injured some years previously by accident arising 
out of his employment & was partially 
incapacitated. In Mar. 1921, each was earning 
higher wages than at the date of the injury, & 
was therefore disentitled to compensation. On 
Apr. 1, 1921, a strike was declared whereby appcts. 
were prevented from earning anything. After 
the strike was over the men tricd to get work at 
resps.’ pits & several other pits, but failed. The 
county ct. judge awarded compensation for 
partial incapacity Loth during the pee that 
the strike subsisted & subscquently :—Held: 
(1) since no compensation would have been pay- 
able in the absence of the strike the loss of earning 
capacity during the strike was not attributable 
to the injury & no compensation was payable for 
this period; (2) whether the loss of earning 


; epee J capacity subsequent to the strike was due to the 
his ankle in 1907. He received £1 a week com- | injury ok the "disoeranieed state of the labour 


PART XIV. SECT. 12, SUB-SECT. 4. | tor is entitled to use his knowledeo of | N.S. W. 5 ’ 
: P « ’ a We 2515; .S. . W. N. 126 
a. Whether incapacily due to state | the labour market in daletaininn the waits eines Ls 
of labour market—W'hen arbitrator may | varning capacity of the workiman since e. J— DykR t. WILSONS 
rely on his own knowledye.}—In the | the accident.—Satmi vo. PUBLIC WoRKS & CLYDE CoaL Co., Lp. (1914), 8 
absence of direct evidence, the arbitra- | UNDER SkcreTaRY (1923), 23 8. R. | B.W C.-C. 361—SCOT. 
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market, or partly to both, was a question of fact 

upon which there was some evidence to support 

the finding of partial incapacity for this period, & 
there was no misdirection.— BROMLEY v. STAVELEY 

CoaL & Iron Co., Lrp., DREW v. STAVELEY COAT, 

& IRON Co., Lrp. (1923), 129 L. T. 620; 16 

B. W. C. C. 77, 0. A. 

Annotation :—As to (2) Distd. Hamilton v. Shelton Iron, 
Steel & Coal Co., Leigh v. Same, Timmis v. Same (1926), 
43 T. L. R. 97. 

3239. ——.]—Resps., who were employed 
by applts., a mining co., met: with accidents arising 
out of & in the course of their cmployment & 
were paid compensation by applts., & afterwards, 
having partially recovered, were given light work 
at wages at Icast equal to what they had been 
earning before the accidents, but in consequence 
of the coal strike of 1926 applts. were obliged to 
discontinue employing resps. On claims by 
resps. for compensation the county ct. judge 
awarded compensation for partial disablement :— 
IIeld: although but for the strike resps. would 
have continued to earn substantial sums, yet, as 
their loss of the opportunity of light work was 
caused not by their own act but by that of the 
workmen who went on strike, the judge’s award 
must be affirmed.—HAMILTON v. SHELTON IRON, 
STEEL & COAL Co., LTp., LEIGH v. SHELTON IRon, 
STEEL & Coan Co., Lrp., Timms v. SHELTON 
Inon, STEEL & COAL Co., Lrp. (1926), 43 T. L. R. 
07; 70 Sol. Jo. 1241, C. A. 

3240. Threat of strike.|—In a claim for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), it appeared that ciaimant was 
employed as a wire stripper at 21s. 6d. a week, & 
about fifteen months before the accident he & 
some other labourers were selected to take charge 
of some new machines. He worked at a particular 
machine, showed that he was throughly competent 
to manage it, & earned 37s. 6d. a week till he met 
with an accident & lost two fingers of his right 
hand. He reccived compensation during incapacity 
& then wished to return to his cmployment at the 
machine which his employers were willing to 
restore to him. In the meantime the trade union 
of the wire workers had interfered & insisted that 
the employers should remove from the machines 
all workmen who were only labourers, & not skilled 
workmen & members of the union. The labourers 
who had been selected to work the machines were 
therefore relegated to their furmer positions & 
wages, & claimant was unable to return to work 
at his machine :—Held: on a claim by him for 
compensation, he was not entitled to compensation 
on the basis of his earning 37s. 6d. a week, for the 
fall in his wages was due to the action of the trade 
union & not to the accident; & in the circum- 
stances & in the absence of evidence of his present 
position the ct. could do no more than make a 
declaration of the employers’ liability.—THoMe- 
SON v, JOHNSON (RICHARD) & NEPHEW, Ltp., 
[1914] 3 K. B. 694; 84L. J. K. B.158; lL L. 8. 
bee B. W. C. C. 479, C. A. 

(OLD) ag aed ere v. Oakwood Colliery Co. 
_ 3241, —— ——.]—A workman, who had been 
injured by accident & partially incapacitated, was 
paid full compensation for four years, & then was 
given light work by his employers at higher wages 
than he had previously earned. That employment 
continued for fourteen months. The trade union 
to which the workman belonged then objected to 
his being so employed, & the employers were 
forced, by the threat of a strike, to dismiss him. 
After his dismissal he did not try for any other 
work. He claimed compensation under Work- 
men’s Compensation Act, 1906 (c. 58):—Held: 
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upon the facts there was no evidence by which 
to estimate the loss of earnings through partial 
incapacity, as provided by clause 3 of Schedule I. 
to the Act. The workman had carned higher 
wages since the accident, & his incapacity to 
continue to carn them was due to the action of the 
trade union, & not to the injury sustained. There 
was no liability upon the employers to pay for 
such an incapacity, & only a suspensory award 
could be made.— WILLIAMS v. OAKWOOD COLLIERY 
Co., Lrp. (1919), 88 L. J. K. B. 878; 121 L. T. 
202; 12 B. W. C. CO. 151, C. A. 


Annotation :—Refd. Hamilton v. Shelton Iron, Steel & Cou) 
Co., Leigh v. Same, 'Timmis v. Same (1926), 43 T. L. R. 97, 


3242, -]—In 1917 the workman, sixty-six 
years of age, was certified to be suffering from 
miner’s nystagmus, & was thereby prevented from 
earning full wages. Full compensation was paid 
until 1922, when, compensation having been 
stopped, the man applied for arbitration, alleging 
he was totally incapacitated by nystagmus. In 
the course of the arbitration proceedings evidence 
was given that he had been struck in the right 
eye in 1916 by a piece of coal, & subsequently 
suffered from cataract in that eye which caused 
some incapacity. Lvidence was also given to the 
effect that there was no connection between the 
cataract & the nystagmus. Further, it was 
admitted that the man was able to do work on 
the surface, & that the employers had in fact 
employed the man for some time on a farm & 
he had done other work. It was also admitted 
that the man could work at the coal face, but it 
was said that this work was unsuitable as likely 
to make the nystagmus worse. The deputy 
county ct. judge did not differentiate between 
incapacity due to the cataract, for which the 
employers were not responsible, & incapacity if 
any due to nystagmus for which they were. He 
further found that the workman was an ‘‘ odd lot ”’ 
in the labour market, & made an award on the 
basis of total incapacity :—Held: the deputy 
county ct. judge had misapprehended the meaninz 
of the phrase ‘‘ odd lot,’”? & the case was sent 
back for assessment of compensation on a proper 
basis. It was necessary to discriminate very 
carefully between loss attributable to the 
‘‘ accident,”? loss attributable to the cataract 
which had nothing to do with the ‘ accident,” 
& also loss attributable to the conditions of the 
labour markct. 

lt would be most unjust that employers, when- 
ever a man is injured &, in consequence of the 
labour market, docs not afterwards obtain work 
as readily as he would if he had not been injured, 
should have to pay because the state of the labour 
market prevents him getting employment (Lokp 
STERNDALE, M.1It.).— MIDDLETON v. WHARNCLIBFE 
WoopMoonr CoLLigny Co., Lyrp. (1922), 15 B. W. 
C. C. 166, C. A. 

Anniutions :-—Refd. Jones v. Whurncliffe Woodmoor 
Colliery Co. (1922), 15 B. W. C. CG. 172; Purdie v, Colville 
(1923), 16 BOW. C. CG. 3073) Ray v. Vickers (1923), 16 
B. W. CG. CG. 200; Hamilton ». Shelton Iron, Steel & Coal 

Co., Leigh v. Same, ‘Timinis v. Same (1926), 43 T. L. 1. 07. 


3243. -.]--GAFFNEY v. CHORLEY COLLIERY 
Co., No. 3295, post. 

3244. Whether incapacity due to state of ladour 
market— Question of fact.| BROMLEY v. STAVELEY 
JoaL & Inon Co., Lrp., DREW v. STAVELEY COAL 
& Inon Co., Lrp., No. 32338, ante. 











Sus-sEcT. 5.—NERVOUS CONDITION AS KFFECT 
OF ACCIDENT. 

8245. Incapacity within the Act.|—On an 

application by an cmployer under Workmen's 
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Sect. 12.—Incapacity and compensation therefor: 
Sub-sects. 5, 6 & 7, A.] 


Compensation Act, 1906 (c. 58), Sched. I. (16), 
to have the weekly payments reviewed, the 
nervous & mental as well as the physical condition 
of the injured workman must be taken into con- 
sideration in estimating the extent of his recovery 
& consequent earning capacity. 1t is not sufficient 
for the employer to show that the muscular & 
physical mischief caused by the accident has come 
to an end.—EAVES v. BLAENCLYDACH OOLLIERY 
Co., Lrp., [1909] 2 K. B. 73; 78 L. J. K. B. 809; 
100 L. 'T. 751; 2 B. W. C. C. 329, C. A. 
Annotations :—Refd. Turner v. Brooks & Doxey (1909), 3 

B. W. C. C. 225 Yates ». South Kirby, ete., Collierics, 

(1910] 2 K. B. 538; Wall v. Steel (1915), 84 I. J. K. B. 
ae Withers v. L. B. & 8S. C. Ry. (1916), 9 B. W. Cc. C. 
3246. -]—The county ct. judge found that 
an injured workman, after returning to his employ- 
ment of cighteen months, had refused to continue 
it, partly from nervousness but partly from reasons 
unconnected with his physical condition. ‘The 
judge further found (a) that the refusal to continue 
work was due to nervousness, which an average 
reasonable man could overcome; & (b) that the 
nervousness was the result of the accident :-—— 
Held: looking at the whole of the judgment, the 
judge meant to find that the man was able to 
work, & therefore the decision in Haves v. Blaen- 
elydach Colliery Co., Lid., No. 3245, ante, had no 
application to the case. 

£1 is impossible for us upon ti ese findings to 
allow this appeal. Lut I say again, that the 
nervous & mental as well as the physical condition 
must be taken into consideration (COZENS- 
Harpy, M.R.).—TurNEr v. Brooks & Doxey, 
Lp. (1909), 3 B. W. C. C. 22, C. A. 
ainnotations :—Retd. Yates r. South Kirkby, Featherstone & 

Homsworth Collieries (1910), 1038 T. T..170; David «. 

Windsor Steam Coal Co. (1911), 4 B. W. C.C. 177; Higgs 

& Hill v. Unicuime, [1913] 1 K. B. 595. 

3247. —~—-.|--A blacksmith’s striker sustained 
serious injury by accident to his back & legs. 
After the physical injurics had subsided, he was 
found to be suffering from a form of nervous 
paraylsis of the legs, known as “ functional 
paraplegia.”” Upon medical evidence that, if 
the workman could only make a sufficient effort 
of will to attempt to do some work, he would be 
able to do so, & would gradually recover, the county 
ct. judge reduced the compensation from 138. to 
10. a week as an “incentive.” Upona further 
application by the employers a year later, when the 
evidence showed that the man’s condition was, 
if anything, worse, on the ground that the 
Incapacity, was due to the man’s own unreasonable 
conduct, reduced it to a nominal award. There 
was no evidence that the man could get or do any 
work :—Held : on the medical evidence there was 
total incapacity, for any kind of work from 
paraylsis & no evidence of malingering. The 
workman was entitled to full compensation. ‘Loss 
of will power may be just as much the result of an 
accident as injury with objective symptoms.— 
STRIDE v. SOUTHAMPTON Gas, LIGHT & COKE Co., 
Jip. (1916), 85 L. J. K. B. 1449; 82 T. 1. R. 680; 
sub nom. SOUTHAMPTON (Gas, Laicnt & CoKE Co. 
v. STRIDE, 155 L. T. 498; 9B. W. C. C. 555, C. A. 
An Rone ion = Hele. Withers vr. L. B. & S.C. Ry., [1916] 





3248. Neurasthenia.|—A collier met with an 
accident in 1905, from which he recovered & 
did light work, & a further accident in 1908. 
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After an interval he was again able to do light work, 
but from 1912 professed to be unable to do any 
work, & applied to review & increase the weekly 
payments, which had been reduced to a penny a 
week. The evidence for the workman was that 
he was suffering from traumatic neurasthenia, 
but the employers’ doctor said he was a malingerer. 
The county ct. judge dismissed the workman’s 
application :—J/eld ; he was justified in so doing. 
—OGDEN v. Souto KIRKBY, KEARTHERSTONE & 
IIEMSWORTI COLLIERIES, Lip. (1913), 6B. W.C.C. 
573, C. A. 

3249. -|—A workman injured his back by 
falling 16 feet. He went to the hospital for a 
week & then did light work for five weeks. He 
left this according to his own evidence, because 
he was unable to continue through pain, & went to 
an infirmary for three months. Upon discharge 
he still complained of pain though there was no 
visible physical injury. The employers admitted 
that he was incapable of working, though they 
denied that this was the result of the accident. 
The county ct. judge found that he was 
incapacitated from neurasthenia, as ao result of the 
accident. :—J/eld: there was evidence to support. 
the finding.—MorRris v. TURFORD & SOUTHWARD 
(1913), 6 B. W. C. C. 606, C. A. 

3250. ——— Honest belief in incapacity.|-—In 
Mar. 1913, a workman suffered an injury to his 
head. The wound was completely healed by 
July, 1913. He was in recejpt of compensation 
for total incapacity from his employers. In 
Sept. 1914, the employers applied to review on 
the ground that the man was capable of light work, 
which they had offered & he had refused. The 
medical evidence was conflicting. The medical 
assessor reported that the man could do light 
work on the level, but that he genuinely believed 
that he was unable to work. There were no 
actual physical effects. The county ct. judge 
found that the man honestly believed that he was 
incapable of work, & that his condition was duc to 
neurasthenia resulting from the accident, but said 
that he ought to try & get work, & dismissed the 
application :—Held: there was evidence to justify 
the finding of the county ct. judge.—CUARLES 
WALL, Lrp. v. STEEL (1915), 84 L. J. K. B. 1599 ; 
112 L. T. $46; 8B. W. C. C. 136, C. A. 

8251. ——— From brooding over effects of accident 
—Necessity for evidence in support of such finding.| 
—MARSHALL v. CLAYTON & SITUTTLEWORTH, No. 
3543, post. 

3252. Deficiency of will power due to brooding 
over accident.|—On an application to review «& 
increase a nominal award, the two medical referces 
of the ct. reported that the workman, who had 
been injured by an admitted accident, was, as 
regards his physical condition, able to resume Jiis 
usual occupation as a moulder., As to his mental 
condition, they reported that he had brooded 
so much over his accident that his mind would 
not allow him to summon up courage to pegsevere 
at his usual work :—Held: the county ct. judge 
was right in finding that the man was not suffering 
from any incapacity from work which resulted 
from the injury, but that his inability to work was 
caused by brooding over the effects of the accident. 
& that this was not incapacity within the Act.— 
Hout v. Yates & THom (1909), 3 B. W. C. C. 75, 
C.A. 


Annotation -—Refd. Beech v. Bradford Corpn. (1911), 4 
B. W. C. C. 236. 
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3258. Disentitles workman to substantial award.]| 
—HI.L v. OCEAN COAL Co., Lrp., No. 3560, post. 

3254. ——— Right to compensation not gone for 
ever.|—By an accident a workman lost the use 
of his left eye. His employers, under a registered 
agreement, paid him 10s. 6d. a week during 
incapacity. He resumed work at his former rate 
of wages, but was subsequently dismissed for 
alleged misconduct. On application by the 
employers to review the agreement, the county ct. 
judge reduced the weekly payments to one penny, 
on the ground that the workman had brought 
about his own dismissal :—Held: though, when a 
workman employed at an adequate wage vacated 
his position by reason of his own misconduct, he 
is not entitled at once to call upon his employer 
for compensation, yet one act of misconduct does 
not necessarily deprive him for ever of the right 
to compensation.—--WHITE (W.) & Sons v. HARRIS 
(1910), 4 B. W. ©. C. 39, C. A. 

3255. What amounts to misconduct—Question 
of fact..—A workman injured his hand & four 
months after said he was still incapacitated. 'The 
county ct. judge found the man was shamming :— 
Held: there was evidence to support his decision, 
which was on a question of fact.—ROBERTS v. 
BeniAM (1910), 3B. W. C. C. 430, C. A. 

3256. Long continued & unnecessary idle- 
ness.|—The judge, who sat with a medical assessor, 
came to the conclusion that if the workman had 
taken proper steps to obtain exercise which he 
ought to have taken more than a year before the 
hearing, he would have recovered from any dis- 
ability, & that his present state was due only 
10 want of condition arising from long-continued 
& unnecessary idleness. On appeal it was con- 
tended that there was no evidence before the 
county ct. judge to support his decision :—Held: 
that there was such evidence.—UPreER Foresr & 
WORCESTER STEEL & TINPLATE Co., LTD. v. 
GiREY (1910), 3 B. W. C. C. 424, C. A. 

3257. ——— Unreasonable refusal to resume work 
—Undergoing operation instead of breaking down 
adhesions by resuming work.|—A workman had 
the tip of his little finger amputated, after an 
accident. The wound healed, leaving slight 
adhesions. After paying compensation for some 
time, the employers applied for a review. It 
was admitted that three days before the applica- 
tion to review was heard, another piece of his 
linger was, under medical advice, amputated. 
The employers contended that the man would 
have been {it for work, & that the persistence of 
the adhesions was duc to his unreasonable refusal 
to resume work, which would have soon brokcn 
them down. The county ct. judge upheld these 
contentions, & reduced the payments to ld. per 
week :—Held: there was no evidence to support 
the findings of the county ct. judge.—BuraEss & 
Co., Lp. v. JEWELL (1911), 4 B. W. C. C. 145, C. A. 

$25 Following advice of doctor.|— 
A workman having met with an accident in the 
course of his employment, his employers agreed 
to make him weekly payments by way of com- 
pensation. Subsequently they applicd under the 
Workmen’s Compensation Act, 1906, for the 
diminution or termination of the compensation 
on the ground that he had sufficiently recovered 
to do suitable work & that he had refused to do 
it. It appeared that his refusal was based on his 
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doctor’s advice, but: the medical evidence before 
the county court judge as to his capacity for work 
was conflicting. The judge held that, acting on 
unwise medical advice & the domination of his 
wife, the workman had behaved in an unrcasonable 
way, although he was not a malingerer; & he 
terminated the agreement for compensation :— 
Held: on the findings of fact, that the work- 
man’s present condition was not the result of the 
accident; that he might be acting unreasonably 
although he was following the advice of his 
doctor; & that an appeal from the judge must be 
dismissed. 

The county ct. judge ought to have reduced the 
compensation to ld. a weck, so as to allow the 
conflicting opinions of the doctors to be subjected 
to the test of actual experiment (CozENsS-Harpy, 
M.R.).—Hiags & Win. Lrp. v. UNicumr, [1913] 
1K. B. 595; 82 LJ. K. B. 369; 108 L. T. 169; 
6B. W.C. C. 205, C. A. 

3259. Muscles softened by loafing.|—A 
collicr was injured in 1907, & received compensa- 
tion till 1910. Lis employers then stopped pay- 
ment. He took proceedings, & the county ct. 
judge found that he was unfit for the heavy work of 
a collier, but. that his incapacity was due not to the 
accident, but to his prolonged idleness, his muscles 
having become soft & unfit for hard work. He 
accordingly awarded in favour of the employers :- - 
Held: there was evidence upon which the judge 
could so find.—DAviIp v. WINDSOR STEAM COAL 
Co., Lrp. (1911), 4 B. W. C. C. 177, C. A. 

3260. ——— Employment left by own accord— 
Clumsiness due to accident causing complaints.|— 
A waitress had an injury to her finger, which, 
becoming stiff, prevented her from working as 
efficiently as before. She received compensation 
for some time, & then returned to her old work 
at her old wages. She could not work as well 
as before, & her employers complained of her 
clumsiness. She left this work of her own accord, 
&, without any attempt to find other work, 
claimed compensation. The county ct. judge 
found that she could not work as well as before, 
& that she was therefore partially incapacitated. 
He awarded her compensation :—Held ;: there was 
evidence to support this finding.—WaxpD v. MILES 
(1911), 4B. W. C. C. 182, C. A. 
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Sun-SECT. 7.—PARTIAL INCAPACITY. 
A. Inability to do Former Work. 

3261. Opportunity of obtaining employment 
narrowed.|—A gasworks coal porter in the employ- 
ment of a gas co. was, in Dec. 1899, injured by an 
accident, which resulted in the loss of four fingers 
of his left hand. Tis weekly wages were 41s. 9d., 
& the co. agreed to pay him £1 a week compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37). In Jan. 1901, the co. offered him employ- 
ment as a gateman & timekeeper at weckly wages 
of 27s., which he refused. In Apr. 1901, at the 
instance of the co.. the county ct. judge made 
an award reducing the weekly amount of compensa- 
tion to 14s. 9d. Subsequently the workman 
accepted the employment which he had previously 
refused, but in consequence of his refusing to note 
down the times of arrival of the workmen he was 
dismissed. The workman thereupon made an 
application to the county ct. judge to increase the 








Co., Ltn., [1915] S. C. 71; 62 Sc. LR. 
83; (1914) 28.L.T. 320; 8B. W. C._C. 
357.—SCO 
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weekly payment of 14s. 9d., which was refused. 

More than a year later a further application was 

made to increase the weekly payment, when the 

judge found that the workman had not since the 
accident been capable of earning wages as a gas- 
works porter, that he was capable of earning 
wages as a gatekeeper, timekecper, watchman, or 
in any similar work, & that he had made reasonable 
efforts but had been unable to get such employ- 
ment. The judge accordingly held that the work- 
Man was entitled to have the £1 weekly compensa- 
tion restored :-—JIeld : the county ct. judge was 
entitled to find that the workman’s opportunity 
of finding employment had been narrowed in 
consequence of the accident, & the weekly payment 
of £1 should be restored.—CLARK v. Gas Liaut & 

Coxe Co. (1905), 21 1. a. 1. 184; 7 W.C. C. 119, 

C. A. 

Annotations :-—Expld. Radcliffe v. Pacific Steam Navigation 
Co., 11910] 1 K. B. 685, Consd. Cardiff Corpn. v. Hall, 
11911] 1 K. B. 1009. Expld. Thomas v. Nixon’s Naviga- 
tion Co., Tarr v. Cory. Hopkins v. Cory (1917), 117 L. T. 
513. Refd. Ball v. Hunt, [1912] A. C. 496; Kear ». 
Shelton Iron, Steel], & Coal Co. (1921), 14 B. W. C. C. 121; 
M‘Clure v. M‘Neil (1924), 18 B. W. C. C. 685. 

3262. .J—An injured unskilled workman, 
though able to do other work, could not do his 
former work, & claimed he was entitled to com- 
pensation as long as he was disabled from doing 
his former work :—Held; an uns'}.illed labourer 
is able to earn when he is capable of working, & 
the work need not be his former work. 

What [the judge] ought to have considered was 
how far the capacity of the workman to earn wages 
Was impaired by reason of the accident. (COZENS- 
Harpy, M.R.).—_CAMMELL, LAinp & Co., LYb. v. 
Piarr (1908), 2 B. W. C. C. 368, C. A. 

3263, ——.|—WARD v. MILES, No. 3260, anie. 

3264. ——— Inability to work at war-time occu- 
pation followed at time of accident—Able to follow 
previous occupation.|—Applt.. who had bcen a 
cook-housekeeper, entered the employment of 
resps. aS a lathe-hand at munition work, & she 
injured her thumb, with the permanent result 
that she could not. do munition work. She ther - 
fore obtained another situation as a cook, & had 
no intention of returning to munition work :-— 
Held: the compensation to which applt. was 
entitled should be based on the difference between 
her earnings at the time of the accident & her 
subsequent earnings, & not on the difference 
between her original carnings as a cook-house- 
keeper & her earnings as a cook after the accident. 
—LING v. DE Dion Bouton, [1920] 1 K. B. 88; 
S$ LJ. K. KB. 1312; 121 L. T. 6283; 35 T. L. RR. 
640; 63 Sol. Jo. 723; 12 B. W. C. C. 229, C. A. 
Annotations ---Refd. Buckley v. Marchington (1921), 14 

B.W.C. C. 1693 Donn v. British Oil & Cake Mills (1923), 

129 L. T. 680; Hamiltou *. Shelton lron, Steel & Coal Co., 

Leigh ¢. Sune, Timimis v. Same (1926), 43 T. L. R. 97. 

3265. Place occupied by disabled 
soldier.|— BUCKLEY v. MARCHINGTON & Co., No. 
2841. ante. 

$266. ——— Inability to work at trade given up 
some time previous to accident.|—Donn v. 
Britisu Oi. & Cake MILLs, Lrp., No. 8564, post. 

3267. ---— -|—SUMMERS v. GENESE & 
Youna, No. 3563, post. 

~—— So restricted as to amount to total in- 
capacity.|—Sce Sub-sect. 8, B., post. 

38268. ——— Application to unskilled labour.)— 
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CAMMELL, LAirnD & Co., LTp. v. PLATT, No. 3262, 
ante. 

3269. ——.]— ROBERTS v. VICKERS, LTD., 
No. 3390, post. 

3270. Loss of top joint of thumb—Carrying 
heavy baskets rendered impossible.|—A workman 
of sixty-seven years of age lost the top joint of his 
thumb. After some months’ total incapacity 
he was given light work for six months. He was 
then asked to resume his former work, which 
included carrying heavy baskets over his shoulders 
by ropes. He refused, on the ground, that, 
owing to the accident, he was unable to grip the 
ropes. The county ct. judge found he was still 
partially incapacitated :--Held: there was evi- 
dence to support the finding.—CuRRY v. DoxForp 
& Sons, Lrp. (1915), 8 B. W. C. C. 19, C. A. 

Sce, also, Sub-sect. 3, ante. 





B. Light Work. 


3271. Ability to do light work—Question of fact.] 
—A workman was injured in a collicry & drew 
compensation for about four years. It was then 
alleged he was fit for light work, but he said he 
could not do it on account of pain. The arbitrator 
found, as a fact, that the workman was 
exaggerating, & that he could do light work :— 
Held: there was evidence upon which the 
arbitrator could so find.—Price v. BURNYEAT, 
Brown & Co. (1907), 2 B. W. C. C. 337, C. A. 

3272. -|—An injured workman, in 
receipt of compensation, was examined jointly 
by his own & the employers’ doctors, who reported 
that he was fit for light work. His employers 
then offered him light work, but he refused, 
thinking that the work offered involved some 
heavy labour. The employers then applied for 
a review, & the county ct. judge, finding that the 
man was fit for light work, & that the offer made 
it perfectly clear that the man would not have to 
do any heavy labour, reduced the payments to 
ld. per weck:—ZIIeld: there was evidence to 
support the decision.—M‘Namanra & Co., Lip. v. 
Buurr (1011), 4 B. W. C. C. 151, C. A. 


Annotation :-- Reid. Hamilton xv. Shelton Iroa, Steel & 
ae Co., Leigh v. Same, Timunis v. Same (1926), 43 T. L. RR. 











3273. — --- --—-.|—A workman, employed in 
enginecring works, met with an accident by 
which he lost the sight of an eye, which was 
removed. After recovery from the operation his 
employers offered him work of a lighter character, 
at which he was able to earn approximately the 
same wages as before. We tricd this for a week, 
but then abandoned it, because he said it was 
unsuitable to a one-eyed man as he was afraid of 
losing the sight of the other cye. The county 
ct. judge, on an application by the employers, 
terminated the compensation being paid to him, 
& made a declaration of liability :—Held: that 
he was justified in so doing. HOWARDS v. WHARTON 
(1913), 6 B. W. C. C. 614, C. A. 

$274, ——— .|—A workman had been receiv- 
ing compensation for some time for a severe com- 
pound fracture of both legs, when the employers 
offered him light work. He tried this for ten days, 
but alleged that his injuries caused him pain & 
prevented him from doing it. The employers 
thereupon stopped compensation & the man 
applied for an award. He called no medical 
evidence but relied upon his own statements in 
the box as to his inability to work. The employers 
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contended the man was able to work, & called two 
doctors in support of this view. The judge 
believed the man & awarded compensation :— 
Held: this was a pure question of fact, & the man’s 
own evidence was sufficient to support the award. 
—JARMAN v. LEEDS Force Co., Lip. (1917), 
10 B. W. C. C. 545, C. A. 

3275. Light work must be suitable.|—A work- 
man, in receipt of full compensation, had so far 
recovered that the employers offered him light 
work. He refused this as being unsuitable, & the 
employers applied to review & diminish the pay- 
ments. The county ct. judge stopped the case 
before the question of the evidence as to the 
suitability of the employment offered was complete, 
& dismissed the employers’ application :—Held : 
the county ct. judge stopped the case too soon, 
& there must be a new trial.—ASHMORE, BENSON, 
Pease & Co. v. LILLIE (1915), 8 B. W. C. C. 89, OC. A. 

3276. Duty of workman--To try the work 
offered.|— An injured workman was paid compensa- 
tion for sixty-one weeks by hiscrupluyers. Subse- 
quently the employers offered the workman light 
work, which he refused without attempting to do 
it. The county ct. judge held that the workman 
had acted unreasonably in refusing to go & see 
what the work offered was, & that. if he had 
accepted the offer & returned to work, by the 
date of the arbn. he would have been under no 
disability. He therefore stopped compensation, 
but made a declaration of lability :-—-Teld: the 
decision was on a question of fact, & there was 
evidence to support it.—I'uRN#ess, WitTiry & Co. 
v. BENNETT (1910), 3 .B. W. OC. C. 195, C. A. 

3277. --——— To attempt to obtain light work.|— 
On an application by employers to review, it was 
proved that the workman was fit for light work, 
but no evidence was given that the man had been 
offered or could get light work. It was admitted 
that he had not attempted to get it. The county 
ct. judge reduced the payments from 15s. to 10s. 
per week :—Held: there was evidence on which 
the reduction could be made.—ANG1I,.0-AUSTRALIAN 
S71reamM NAVIGATION Co., Lp. v. RIcHARDS (1911), 
4 13. W. C. C. 247, C. A. 


Annotations -- Consd. Sileock v. Golightly, [1915] 1 kK. B. 
748. Refd. Pearson v. Russell Oo 9B. W.C. C. 706; 
Purdic v. Colville (1923), 16 B. W. C. C. 307. 





3278. —-- |—A miner, sulfering from 
nystagmus & receiving compensation so far 
recovered that the employers considered him fit 
for light work above ground. They gave him certain 
work, but after he had tried it for forty minutes 
his blindness returned & he had to give it up. 
Subsequently they applied for a review & reduction 
of compensation. ‘The county ct. judge found 
that the man was fit for light work but had made 
no attempt to obtain it. Ile consequently 
reduced the compensation from lis. 8d. to 8s. 4d. 
a week :—Held: there was no misdirection.-— 
WILLIAMS v. RUABON Coat, & CoKE Co., LTD. 
(1914), 7B. W. C. C. 202, C. A. 

Alneitalion :—Refd. Purdic v. Colville (1923), 16 B. W. CG. C. 

3279. ——-_ ~ -—..]— SiLcock 
GOLIGHTLY, No. 3296, post. 

Ability to do only certain exceptional forms of 
light work—‘‘ Odd lot.’’]—Sce Sub-sect. 8, B., 
post. 


& Sons vw. 


SUB-SECT. 8.—ToTAL INCAPACITY. 
A. In General. 


3280. Inability to obtain work—Bona fide efforts 
made.|— v. Gas Licut & COKE Co., No. 
3261, ante. 


J.—VOL. XXXIV. 


401 


8281. Advised by doctor not to resume former 
work—Ability to earn at any other work.|—A 
collier having ruptured himself tried to continue 
work with a truss, but could not. His doctor 
advised him to undergo an operation as soon as 
there was a bed ready for him in the hospital, 
& until then not to continue his work. The man 
did no work at all during that time, & claimed 
compensation in respect thereof. The county 
ct. judge found that the man acted reasonably 
upon the advice of his doctor, & awarded full 
compensation :—ZJ/eld: the case must go back to 
decide what the man was able to carn at any other 
work.—Evans v. CoRY BROTHERS & Co., LTD. 
(1912),5 B. W. C. C. 272, C. A. 
Annotation :—Refd. Heathcote v. 

(1916), 116 L. T. 100. 

3282. —-—..|—A workman, injured in 1911, 
received weekly compensation for partial 
incapacity, & after the passing of Workmen’s 
Compensation (War Addition) Acts of 1917 (c. 42) 
& 1919 (c. 83), was paid the extra percentages 
authorised by those Acts in cases of total 
incapacity. At the end of 1019 he rested from 
work for some time on the advice of his doctor. 
In Dec. 1919, the weekly payments were redeemed 
by payment of a lump sum, & no further compensa- 
tion was paid to him. He claimed that as his 
resting on the advice of his doctor showed him to 
be totally incapacitated during the pcriod of such 
resting, he was entitled to the extra payments 
authorised by the Acts of 1917 & 1919, which, by 
sect. 1 of the former Act, are to continuc in cases 
of total incapacity, notwithstanding that the 
weckly payments have been redeemed. The 
county ct. judge found that the workman was not 
totally incapacitated during the period of resting, 
& made an award in favour of the employers :— 


Haunchwood Collicries 


| Held: it could not be said that a man’s resting, 


upon the advice of his doctor, necessarily implicd 
total incapacity. Ilt was a question of fact for 
the county ct. judge, in the circumstances of the 
case, & as there was evidence upon which he could 
find as he had done, the appeal must be dismissed. 
—KIRKBY v. HOWLEY PARK COAL & OANNEL Co. 
(1920), 89 L. J. K. B. 1070; 124 L. T. 433 13 
B. W. U. C. 168, C. A. 

pigouton -—Refd. Purdio v, Colville (1923), 16 B. W. CL C. 


3283. Inability to resume work due to old age & 
ill health.]|——Appct., who was considerably over 
sixty years of age, was employed in resps.’ collieries. 
Iie met with an “ accident arising out of & in tho 
course of’? his employment within the meaning 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 1. Some rock from the roof of the coal mine in 
which he was working at the time fell down upon 
him & three of his ribs were broken. The accident 
totally incapacitated him for work for a while, 
& he claimed compensation from his employers 
in respect of the injury, which was followed in due 
course by a request for arbitration. He was a 
workman who had bcen somewhat irregular in 
his attendance at his work owing to his chronic 
illhealth. Jlc was absent for considerable intervals 
from time to time. He sulfered from various 
complaints, kidney troubles & others. At tho 
date when the request for arbitration came on to 
be heard, which was some months after the 
accident, appct. had recovered in so far as the 
immediate injury to his ribs was concerned, 
the bones having reunited. But the effects of the 
shock & other results thereof had not entirely 
disappeared. At that date, however, appct. 
was not totally incapacitated for work by reason 
of the accident alone. It was decided by the 
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county ct. judge that, having regard to appct.’s 
advanced age & to his previous history, he was at 
the date of the application still totally incapacitated 
for work; but that his inca acity was not then 
wholly due to the accident, the incapacity being 
partially due to other causes, namely, the state 
of his health, including his age. Appct. appealed : 
—Held: the county ct. judge was not bound 
to say that because there were some indications or 
remnants of the effects of the admitted accident, 
appct. must still be treated as being totally 
incapacitated for work; & the judge could not 
be regarded as having wrongly attempted to say 
that he would not treat appct. as totally 
incapacitated by reason of the accident, because 
had there been no accident he would still have been 
incapacitated through his ill health & advanced 
age.— LEWIS v. WREXHAM & ACTON QOLLIERIES, 
Iurp. (1916), 85 1. J. K. B. 1456; 115 L. T. 367; 

0B. W. C. GC. 518, C. A. 


B. Only Vit for Light Work of Exceptional 
Character—"* Odd Lot.” 
(a) In General. 

Sce, 20, Workmen’s Compensation Act, 1925 
(cv. 84), 8 9 (4). 

3284. The definition.|— Where, upon an applica- 
tion by employers for a reduction of the compensa- 
tion awarded to a driver in their eu ploy on the 
footing of total incapacity, it was proved that the 
workman, though unable to resume his occupation 
of driver, was able to do any furm of light work, 
& that he had applied for various forms of light 
work without success :--Held: it was competent 
to the county ct. judge to find that the circum- 
stances had so altered as to justify a reduction. 

Inability to earn, for the purposes of Work- 
men’s Compensation Act, 1906 (c. 58), Sched. I., 
para. 8, is inability 10 get employment owing to 
some incapacity for work personal to the work- 
man, to the exclusion of inability to get employ- 
ment owing to the state of the labour market, 
& this construction applies to an application to 
review as well as to an original application for 
compensation. Consequently, proof that a work- 
man has made repeated & unsuccessiul efforts to 
obtain suitable employment does not of itself 
establish a right to compensation on the basis of 
total incapacity (BUCKLEY, L.J.). 

If I might be allowed to use such an undignified 
phrase I should say that if the accident leaves the 
workman's labour in the position of an ‘‘ odd lot ” 
in the labour market, the employer must show that 
a customer can be found who will take it. For 
in such a case we are not in truth dealing with 
fluctuations of the labour market at all. We are 
dealing with the chance of some one being found 
who can & will avail himself of the special residuc 
of powers which has been Icft in the workman, 
& secing that it is the result of the accident that 
the workman has been made dependent on the 
finding of such a special employer, it is right that 
those who are liable to pay to him compensation 
for his loss of earning power should only be allowed 
to take credit for his partial capacity for work if 
they can show that it can actually be made 
productive of remuneration to him (FLETCHER 
Movtton, L.J.).—CARDIFF CORPN. v. HALL, 
(1911) 1 K. B. 1009; 80 L. J. K. B. 644; 104 
L. T. 467; 27 T. L. R. 330; 4B. W. CC. C. 159, 


C. A. 
ions :—Consd. Carlin v. Stephen (1911), 5 B. W. C. C. 
ATA Guest, Keen & Nettlofolds v. insper (1911), 
4 B. W. C. C. 289. Consd. Sileock v. Golightly, (1915) 
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1K, h. 748. Apld. Ball ». Couldhard (1919), 122 L. T. 
164. Expld. Kirkby v. Howley Park Coal & Cannel Co. 
(1920) ao L. J. K. B. 1070. ‘Apid. Kear v. Shelton Iron, 
Steel & Coal Co. (1921), 14 B. W. GC. C. 121; Yates & 
Thom v. Duxbury (1921), 14 B. W. C. C. 80; Gaffney v. 
Chorley Collicry Co. (1922), 92 L. J. K. B. 1. Consd. 
Cook v. Severn Canal poh Co. (1922), 15 B. W. C. C,. 
286: Foster v. Wharncliffe Woodmoor Collicry Co., 
11922) 2 K. B. 701; Middleton v. Wharncliffe Woodmoor 

Colliery Co. (1922), 15 B. W. C. C..166; Purdie v. Colville 

(1923), 16 B. W. CG. C. 307. Apld. Harris _ v._ Bellamy’s 

Wharf & Dock (1924), 17 B. W. C. C. 93. Expld. Palmer 

¢. Crawshay (Cyfarthfa) (1926), 135 lL. T. 355. Refd. 

Ball ». Hunt, [1912] A. C. 496; Walton v. South Kirkby, 

Featherstone & Hemsworth Colliery (1912), 107 L. T. 

337; James v. Mordey, Carncy (1913), 109 L. T. 377; 

Osborne v. Tralee & Dingle Ry. (1913), 6 B. W. C. C. 913 ; 

Sr sea ». Newton (1914), 7B. W.C. OC. 703 ; Jenkinson 

v. Steiner (1916), 9 B. W. C. C. 571; 

(1916), 9 B. W. C. C. 706; Clay v. Sherwood Colliery Co. 

(1922), 92 L. J. K. B. 169; Secretary of State for War v. 

Willoughby (1922), 15 B. W. C. C. 120; Sage v. Stothert 

(1923), 129 L. T. 692 ; Wilmot ». Askern Coal & Iron Co. 

(1924), 17 B. W. C. C. 173; Higgs v. Sloan & Davidson 

(1925), 95 I. J. K. B. 662; United Steel Cos. v. Clarke 

(1925), 95 L. J. K. B. 684. 

8285. ‘‘ Odd lot ’’°—Term to be avoided—Arbi- 
trator should state his findings.|—A collicr was 
struck on the back bya picce of rock falling from 
the roof of his working, & informed the deputy, 
but not in such a way as to constitute verbal 
notice of an accident within Workmen’s Compensa- 
tion Act, 1906 (c. 58). Ie was able to work for 
two or three days, suffering considerable pain, 
& was then laid up. Le consulted a doctor six 
days after the accident; but the latter thought 
the workman was suffering from lumbago, & 
treated him for it for some four months. 
Kiventually, upon his going to a hospital, it 
was discovered that he had an injury in his back, 
which would account for his symptoms. No 
written notice of the accident was given, & no 
claim for compensation was made within six 
months. The county ct. judge found that no 
notice of the accident was given, & that the 
employers were prejudiced in their defence by 
the want of such notice, but that appet., for 
reasons given by him, had reasonable cause for 
his failure to give notice. He found that appct. 
was an “odd lot’? in the labour market, & 
awarded him compensation for total incapacity :— 
Held: there was no evidence to support the 
finding that appct. had reasonable cause for failing 
to give notice. ‘The only reasons which could be 
jaferred from his evidence were that he thought 
he had given sufficient notice to the deputy, & 
until he consulted the doctor, he thought he would 
get better & the effect of the accident would pass 
off, & these reasons were a quite insufficient cause 
for his failure to give notice. 

The expression ‘odd lot.” is a metaphorical 
expression, the use of which in workmen’s com- 
pensation cases is to be deprecated. In any case 
It should never be used by an arbitrator without 
explaining exactly what he means by it, & stating 
the findings of fact upon which its use is based.— 
CLAY v. SHERWOOD COLLIERY Co., Lrp. (1922), 
92L. J. K. B. 169; 128 L. 1. 232; 15B.W.C.C. 
208, C. A. . 

3286. Effect of Workmen’s Compensaticn Act, 
1928 (c. 42), s. 16.]|—The workman in an accident 
arising out of & in the course of the employment 
suffered an injury to his foot & was paid full 
compensation for a year. On an application by 
the employers to review the weckly payment the 
workman by his answer stated that if he had so 
far recovered as to do light work, which was 
not admitted, he had failed to obtain it owing 
mainly or wholly to his injuries, & was therefore 
entitled to continue to be paid on the basis of total 
incapacity, relying on the provisions of above 
sect. It was admitted he had taken reasonable 
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steps to obtuin light employment & was only 
able to do light work & he walked with a limp. 
On the question whether he had failed to obtain 
light employment as a consequence wholly or 
mainly of his injuries the county ct. judge’s note 
was silent, but he ordered a continuance of full 
compensation :—Held: the county ct. judge must 
be presumed to have found that the inability to 
secure suitable employment was due wholly or 
mainly to the injury, & if was a question of fact 
as to which there was evidence to support the 
finding. 

IT think [above sect.] was not intended to deal 
with ‘‘ odd lot ” cases (POLLOCK, M.R.).—CROSSLEY 
BROTHERS, LTD. v. BRUNYEE (1925), 133 L. T. 
609; 18 B. W. C. C. 320, C. A. 
peomien: aoe Clarke v. United Steel Cus. (1925), 18 


8287. «|—The workman, a coal miner, was 
injured as the result of an accident in Sept. 1921, 
by which a condition of arthritis in his left knee 
already existing was aggravated. The employers 
paid compensation as for total incapacity from 
the date of the accident, until July 9, 1925, when 
they anplic® for diminution on the ground that 
the workman was fit for work. The county ct. 
judge found that the workman was {it for employ- 
ment of a certain kind, & had been so for more 
than two years, & that he had made no real 
attempt to obtain it. Jie held that the effect of 
above sect. was to shift the onus from the employers 
to the workman in cases where some physical 
carning capacity exists, of proving that he has 
taken all reasonable steps to obtain employment 
& did away with considerations as to whether or 
not the workman’s labour was an “odd lot.” 
He accordingly made an award reducing the com- 
pensation to twenty shillings per week :—Held: 
the effect of above sect. did not exclude the 
doctrine of the ‘‘ odd lot,’’ the county ct. judge 
had misdirected himself as to the effect of the 
sect. & the case must go back for a rehearing. 

| Above sect.] was intended for the relief of work- 
men, & was not intended to take away a view of 
the law which was operating in their favour 
(ATKIN, L.J.).—UNITED STEEL Cos., Lrp. v. 
CLARKE (1925), 95 L. J. K. B. 684; 134 L. T. 456; 
sub nom. CLARKE v. UNITED STEEL Cos., LTD., 
18 B. W.C. C, 525, C. A, 


Annotation :-—Refd. Meade v. Unite 
(1926), 19 B. W. C. C. 339, d National Collieries 


3288. .|—Above sect. does not operate so 
as to throw op a workman who is an “ odd lot ”’ 
the onus of proving that “‘ he has taken all reason- 
able steps to obtain & has failed to obtain” 
employment of a certain kind. Where the county 
ct. judge had treated the workman as coming 
within above sect. without, apparently, consider- 
ing whether he was an “ odd lot’ :—Held: the 
case must be sent back to the county ct. judge for 
oe nour Be Vinca mature determined.—L aes v. 

LOAN AVIDSON 05 L. J. K. B. ; 
18 B, W. C. C. 449, rw eile ani inl 
ms are arrig Clarke v. United steel Cos, (1925), 18 

Da Nate Compensation Act, 1925 (c. 84), 

Ss. e 








(b) Findings within Definition. 

3289. Great difficulty in finding any employ- 
ment.|—A workman who was employed as a ship’s 
painter & scaler sustained injury to his left eye, 
caused by a blow from a rivet. Accordingly he 
claimed compensation from his employers under 
Workmen’s Compensation Act, 1906 (c. 58). 
The county ct. judge having heard medical evidence 
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on both sides as to the workman's physical state 
was not satisfied therewith. He therefore sent 
the case to the medical referee to report whether 
the workman was or was not still incapacitated by 
reason of the condition of his left eye from doing 
the work of a ship’s painter. The report of the 
medical referce was that there was nothing 
abnormal in the eye to account for the great 
defect of vision complained of; that he was 
inclined to think that the workman had better 
vision than he would own to; that if the work- 
man’s statements were true, the case must be 
regarded as one of hysterical blindness or his left 
eye must always have been a defective one; but 


that if his sight was as he said it was, he was not 


fit to do his work as a ship’s painter, but he could 
do ordinary painting when he had not to stand on 
a scaffolding. On this report the county ct. 


judge found as a fact that the workman was by 
reason of the accident incapacitated from doing 
the work of a ship’s painter, & that he would have 
great difficulty in obtaining any employment. 
Therefore he gave the workman compensation for 
total incapacity for work on the footing of his 
average 


weekly earnings being 458. :—ZJleld: 
(1) there was suflicient evidence upon which the 


county ct. judge might arrive at the view at which 
he did; assuming that the defective vision in the 
workman’s left eye was due to the accident 
thercto & he was not able to do work involving 


painting on a scaffolding or on a ladder, it was a 
case in which the workman was an “‘ odd Jot man ”’ ; 
& therefore the decision in Proctor & Sons v. 
Robinson, No. 3302, post, applied, & not that in 
Cardiff Corpn. v. Hall, No. 3284, ante. 

(2) Although the ct. did not require mathe- 
matical accuracy in calculating the average weckly 
earnings of a workman who had been injured by 
“ accident arising out of & in the course of” his 
employment, within Workmen's Compensation 
Act, 1906 (c. 58), 8. 1, a small mistake in the 
ascertained amount not being sutflicient to upset 
an award, yet where there is a substantial mistake 
the case must go back to the county ct. judge to 
assess the compensation to which the workman 1s 
entitled.— JAMES v. MorpEy, (arnry & Co., Lr. 
(1913), 109 L. T. 377; 6 B. W. ©. ©. 680, C. A. 

$290. Had not the capacity of an ordinary 
labourer.|—A mincr was certified as being 
incapacitated by miners’ nystagmus. After some 
time his employers gave him light work on the 
surface, it being admitted that work below ground 
was unsuitable for him by reason of his nystagmus, 
but that otherwisc he could have obtained such 
employment. Le did this work for about a year 
& received differences between his then carnings 
& bis earnings before the incapacity, by way ol 
compensation. He was then dismissed, with 
many other men in no way incapacitated, on 
account of slackness of trade. There was evidence 
that he had tried to obtain labouring work else- 
where but had failed. The county ct. judge 
found that he was in fact capable of doing ‘‘ quite. 
a number of labouring jobs but not capable of 
doing any labouring job that might be open,” & 
that this was the result of nystagmus. He there- 
upon awarded compensation for total incapacity : 
—Held: the judge had in effect found that the 
man had not “the capacity of an ordi 
labourer ’’ by reason of nystagmus & was therefore 
an “odd lct.’’ This was a question of fact, &, 
there being no misdirection, the appeal failed.— 
KEAR v. SHELTON IRON, STEEL & Coat Co. (1921), 
14 B. W. C. 0. 121, C. A. 

Annotations :—Consd. Cook v. Severn Canal Cariying Co 

(1922), 15 B. W. C. C. 286. Expld. Foster v. eae 
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Woodmoor Colliery Co., [1922] 2 K. B. 701; Gaffney rt. 
Chorley Colliery Co. (1922), 92-L. J. K. B. 1; Middleton 
v. Wharneliffe Woodmoor Colliery Co. (1922), 15 B. W. 
C. C. 166. Refd. Clay ». Sherwood Colliery Co. (1922), 
02L. J. K. B, 169 ; Purdie wv. Colville (1923), 16 B. W..C. C. 
4 Palmer v. Crawshay (Cyfarthfa) (1926), 135 L. T. 


3291. Driven into lower scale of employment— 
In which there was no work.|—Appct., an 
apprentice, had his right thumb injured by 
accident arising out of & in the course of his 
employment on Sept. 12, 1916. Lis employers 
paid him compensation for four months. They 
then gave him work of a Iess skilled character 
than that which he did before the accident. In 
1917 he joined the army, & was demobilised in 
1919. In 1920 he obtained work with another 
firm, but in Mar. 1921, he was suspended owing 
to slackness of work. Le then filed a request 
for arbn. & claimed compensation on the basis 
of partial incapacity. At the bearing, the county 
ct. Judge gave leave to amend the claim & treated 
it as being made on the basis of total incapacity 
on the ground that appct., in consequence of the 
accident. was driven into a lower scale of employ- 
ment in which there was no work for him. He 
found on the cvidence that he was totally 
incapacitated, & madc his award on that basis. 
In the Ut. of Appeal the employers took the point 
that the county ct judge had no }- ;wer to allow 
the claim to be amended or to make an award on 
any other basis than that of partial incapacity, 
on which basis the claim was originally made :— 
Held: the point was not open to the employers 
in, the Ct. of Appeal as they did not take it in the 
county ct.; & on the evidence the county ct. 
judge was justified in coming to the conclusion that 
appct. was an ‘odd lot,’ & therefore totally 
incapacitated.—MILLIGAN v. Kerr, Sruart & 
Co. (1921), 14 B. W. C. GC. 2038, C. A. 


(c) Findings not within Definition. 

3202. Skilled workman---Fields of labour not 
open owing to want of skill in other jobs.|—A 
workman, in the course of his employment as a 
boat captain with a canal carrying co., received 
an injury to one of his legs. The county ct. judge 
made an award in his favour on the basis of total 
incapacity, on the ground that his labour was an 
** odd lot,” as ‘‘ he had not fields of labour open to 
him owing to his not being skilled in other jobs.”’ 
The employers appealed:—Held: although it 
might have been possible for the county ct. judge 
to arrive at the same conclusion upon a proper 
direction, his decision could not stand, as the 
definition of the term ‘‘ odd lot” upon which his 
decision was founded was not in accordance with 
the dictum of FLeTcHER Mousron, L.J., in 
Cardiff Corpn. v. Hall, No. 3284, ante—Cooxk v. 
SEVERN CANAL CAknyIna Co., Lrp. (1922), 15 
B. W. C. CG. 286, ©. A. 

$293. Ability to do light work—Light work 
eee as CARDIFF CorPNn. v. HALL, No. 3284, 
ante. 

sae ae are ee : tei geoe while 
cngaged in painting a izht, fell into gutterin 
15-20 fect: below, breaking both bones of his loft 
leg. An award was made by the deputy county 
ct. judge on Jan. 15, 1921, on the basis of total 
Incapacity. An application to review & diminish 
the payments was made by the employer in Oct. 
1921. The county ct. judge came to the con- 
clusion that the workman was not an “ odd lot ” 
& that he,was fit for light work. He reduced the 
compensation to 15s. a week & gave the employers 
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the costs. fe also rejected the evidence of an 
undertaker to the effect that he had refused to take 
the workman into his employment when he was in 
search of light work. The workman appealed :— 
Held : (1) the county ct. judge had evidence before 
him which justified him in finding that the work- 
man was not an “ odd lot’; (2) evenif the refusal 
to admit the evidence of the undertaker was a 
wrongful refusal, no miscarriage of justice had been 
caused; & (8) the county ct. judge had acted 
within his discretion as to costs.—SECRETARY OF 
State FOR Wak v. WirLouGcHBy (1922), 15 
B. W. C. C. 120, C. A. 

3295. ———-.|— Appct., a miner, suffered 
injury to his hand by accident in resps. collicry 
in 1912, which resulted in the loss of two fingers. 
He filed a request for arbitration under Work- 
men’s Compensation Act, 1906 (c. 58), but, as the 
employers found him work in their haulage 
department, his claim to compensation stood over, 
& he obtained an order giving him liberty to apply 
if necessary. From 1913 to 1921 he received 
better wages than he earned before the accident. 
In 1921, when the miners’ strike took place, he 
voluntarily left his work to join the strikers. When 
the strike was over he applied to be reinstated, 
but resps. were unable to reinstate him, because, 
owing to the strike & the withdrawal of the safety 
men trom the pits, some of resps.’ pits were flooded, 
causing curtailment of work. On an application 
for compensation, the county ct. judge found that 
appct. was an “odd lot”? & awarded him com- 
pensation on the basis of total incapacity :—Held : 
on the evidence, appct. was able to do light work, 
& was not an “ odd lot,’’ & the case must go back 
to the county ct. judge to assess the compensation 
on the basis of partial incapacity, having regard 
only to appct.’s loss of earning power brought 
about by his present physical condition, due to 
the accident, & not to the present condition of the 
labour markct.—GAFFNEY v. CHORLEY COLLIERY 
Co. (1922), 92 1. J. K. B21; 15 B. W. C. C. 158, 
C. A. 





Annotations :-—Expld. Murray v. Portland Colliery Co. (1922), 
15 BW. C. C. 362. Apld. Bromicy v. Staveley Coal & 
lron Co., Drew _v. Staveley Coal & Iron Co. (1923), 129 
L. 'T. 620. Folld. Newlun v. Meredith & Shephard (1923), 
128 L. T. 784. Refd. Foster v. Wharnclitfo Woodmoor 
Collicry Co., Farmery v. Same, Bateman v. Same, Good- 
lie » Same, Parry v. Samo (1922), 92 L. J. K. B. 5; 
Middleton v. Wharneliffe Woodmoor Colliery Co. (1922), 
15 B. W.C. C. 166; Purdie »v. Colville (1923), 16 B. W. C. C- 
iene Palmer v. Crawshay (Cyfarthfa) (1926), 135 L. T. 
38296. ———- With certain exceptions—Field of 

employment open though a restricted one.|—In 

1909 a workman lost his right arm in consequence 

of an accident arising out of & in the course 

of his cmployment & received compensation 
from his employers under Workmen’s Compensa- 
tion Act, 1906 (c. 58), by way of a weekly payment. 

In 1914 the employers applicd for a review of the 

weekly payment on the ground that the man was 

able to do light work. Apart from the loss of his 
arm he was a strong healthy man & not: totally 
incapacitated from carning wages. He had 
applied once, in 1909, to his employers for light 
work, which they were unable to give him, & he 
had since made no effort to get work of any kind. 
The employers did not adduce any evidence to 
show what particular kind of light work he could 
do, nor that he could get work, but that they 
suggested various kinds of work which were open 
to him in the place where he lived. The county 
ct. judge, acting upon his own expcrience & 
knowledge of the locality, came to the conclusion 
that there was open to the man a field of employ- 
ment, though a restricted one, & that he could get 
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work if he tried; he accordingly reduced the 
weekly payment :—Held: the county ct. judge 
was right.—Su.cock & Sons v. GOLIGHTLY, [1915] 
1K. B. 748; 841. J. K. B. 499; 112 1. 'T. 800; 
8 B. W. C. C. 48, OC. A. 

Annotations :—Refd. Pearson ». Russell (1916), 9 B. W. C. C. 

706; Purdio v. Colville (1923), 16 B. W. C. C 307. 

3297. -|—On Dec. 29, 1921, a ship- 
wright in the course of his employment, while at 
work, fell thirty fect from a staging & sustained 
severe injuries to his pelvis & spine, from which, 
however, he made a remarkable recovery. In 
arbitration proceedings commenced by him in the 
county ct., medical evidence was given to the 
effect that he was likely to be unable to do heavy 
work for about three years from the date of the 
accident. Another witness said that he was 
capable of doing ‘‘ labouring work.’? The county 
ct. Judge held that he was ‘“ partially incapacitated 
for work only, being capable of doing light work 
other than such as involves stooping, lifting, or 
jarring. Even though the whole field of light work 
is not open to appct., I am of opinion that there 
are still open to him fields of employment, other 
than those specially adapted only to quite 
exceptional cases, dependent. on quite exceptional 
employers, his failure to obtain work in which is 
due to circumstances unconnected with the 
accident.”? The workman appealed :—Held: the 
county ct. judge was justified, on the evidence, in 
his decision; if was clear that he had the dis- 
tinction to be found in Cardiff Corpn. v. Hall, 
No. $281, arate, clearly in his mind.—SAqak v. 
STOTHERT (G. K.) & Co., Lrp. (1923), 129 L. T. 
602; 16 B. W.C. C. 74, 0. A. 

3298. Inability to obtain work.|—In Oct. 1916, 
appct., a munition worker, was injured by accident. 
In Aug. 1917, a declaration of liability was recorded, 
& appct. returned to her old work for some time, 
until munition work ceased after the armistice. 
Subsequently the employers offered her work as 
av lift attendant. She did that & then gave it up, 
as she said it was unsuitable for her. On Feb. 27, 
1919, she filed a request for arbitration. The judge 
found that the lift work was unsuitable, & gave 
an award dated Apr. 28, 1919, for the payment of 
a weekly sum of 10s. 4d. full compensation for 
totul incapacity. On Jan. 12, 1921, the employers 
applied for review of the weckly payment. It was 
proved that since the award on Apr. 28, 1919, she 
had done no work. There was some dispute as to 
What cflforts she had made to find employment & 
Whether she had heen registered at the Labour 
Kixchange. The county ct. judge found that 
having regard to appct.’s physical condition & 
to the condition of the labour market, she was an 
‘‘ odd Jot ”’ in the Jabour market, & stated that he 
was satisfied that he ought not to terminate or 
diminish the compensation paid to her :--Held: 
there was evidence to support tho finding & no 
misdirection.—Yatrs & THom, Lrp. v. DuxBuRy 
(1921), 14 B. W. C. C. 80, C. A. 
teeaion :—Refd. Purdie v. Colville (1923), 16 B. W. C. C. 


3299. ——— Must be result of accident—State of 
labour market.|—MIDDLETON v. WHARNCLIFFE 
WoopMooR CoLLIERyY Co., Lirp., No. 3242, ante. 
Supervening disease.] — A 
workman was in 1917 certified to be suffering from 
miner’s nystagmus & received full compensation 
until Aug. 1921. In the proceedings before the 
county ct. judge for compensation to be continued 
there was evidence that certain symptoms of 
dizziness & vomiting of which the workman com- 
plained were inconsistent with the continuance of 
nystagmus, but might be due to gastric trouble. 








3300. ——- —_— 
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The reasons given by the deputy county ct. judge 
for his finding in favour of appct. were as follows : 
‘*T came to the conclusion on the whole of the 
evidence that this man is still suffering from the 
secondary effects of nystagmus, even if he is cured 
of the disease, which is doubtful, & there being 
no offer of work made to him by resps., & having 
regard to the fact that he cannot obtain work at 
any other colliery by reason of the fact that he has 
suffered from nystagmus, I hold that his incapacity 
is total, &, therefore, I awarded him 19s. per 
week, being half his average wages when he was 
certilied as suffering from nystagmus ”’ :—Held : 
the deputy county ct. judge had misdirected him- 
self, & the case must be sent back for proper 
assessment of compensation on the same basis as 
that ordered in Aliddleton v. Wharneliffe Wood- 
moor Colliery Co., Lid., No. 3242, ante.—JONES v. 
WITARNCLIFFE WoopMooR COLMERY Co., Lp. 
(1922), 15 B. W. GC. C. 172, C. A. 

Annotation :-—Consd. Palmer v. Crawshay (Cyfarthfa) (1926), 

135 L. T. 355. 


—— ——..|-—See, also, Sub-sect. 4, ante. 

3301. Inability to resume old work—No other 
offer of work.|—Appct., now resp., was employed 
as an unskilled labourer by applts. & on Feb. 2, 
1922, met with an accident arising out of & in the 
course of that employment causing injury to his 
right eye. Ife was taking nails out of logs of wood 
& his chisel broke & a piece of stecl entered his 
eye. In Apr. his right cye had to be removed. 
Applts. paid him compensation from the date of 
the accident until the July 23, 1922, when they 
considered from the doctor’s report he was fit for 
work & offered him his old work which he refused 
& made a claim for compensation. The county 
ct. judge sitting with a medical referee found that 
the old work was too risky for appct. to do & that 


| no other work except that had been offered him &, 


that not being suitable, made an award on the 
ground of total incapacity :—Held: there being 
no evidence to support the finding of total incapacity 
the case must go back not for a rehearing but 
for further hearing for compensation to be assessed 
on the ground of partial incapacity &, if partia 
incapacity found, compensation to be assessed in 
the same manner as pointed out in Gaffney v. 
Chorley Colliery Company, Lid., No. 3295, ante. - 
NEWLAN v. MrerREvitir & Sirerarp, Lrp, (1923), 
L28 L. T. 784; 16 B. W.C. C215, C2 A 


(dq) Onus of Proof on Employer. 

3302. Particular light work workman able to do 
—-Chance of obtaining such work.|—Whaerc, upon 
an application by employers to reduce the weekly 
compensation payable to a workman under Work- 
men’s Compensation Act, 1906 (c. 58), on the foot- 
ing of total incapacity, it was proved that the man 
was prevented by the accident from doing the full 
work of an ordinary labourer, but that he could do 
some light work if he could obtain it, & there was 
no evidence that he could obtain any suitable 
employment :—Held: it was incumbent on the 
employers to show what particular light work 
the workman could do, & to give some evidence 
that he had a chance of obtaining that particular 
kind of work, & in the absence of that evidence 
reduction ought to be refused.—ProctTor & Sons 
v. ROBINSON, [1911] 1 K. B. 1004; 80L. J. K. B. 
641; 3B. W.C.C. 41, C. A, 


Annotations : —Distd. Cardiff Corpn. v. Hall, [1911] 1 K. B. 

1009; Carlin v. Stephen (1911), 5 B. W. C. C. 486. Id. 
James v. Mordey, Carney (1913), 109 I. T. 377. Dbtd. 
Pearson v. Jtussell (1916) . W. OU. C..7063 Purdie v. 
Colville (1923), 16 B. W. C. C. 307. Refd. Walton rt. 
South Kirkby, Featherstone & Tiemsworth Colllery 
(1912), 107 L. T. 337; Osborne vw. Tralee & Dingle Ry, 
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(1913), 6 B. W._C. ©. 913; Sileock ». Golightly, [1915] 

1 K. B. 748: Kear v. Shelton Iron, Steel & Coal Co. 

(1921), 14 B. W. C. C. 121. 

8303. Effect of failure to discharge onus.]— 
Up to Oct. 1917, appct., a girl under twenty-one 
years of age, was working as a weaver at a mill, 
but the mill was then closed, & she entered the 
employment of resps. at their munition factory. 
On Apr. 10, 1918, appet. met with ‘' personal 
injury caused by accident arising out of & in the 
course of” her employment within Workmen’s 
Compensation Act, 1906 (c. 58), 8s. 1. She was 
cutting rifle rods to Jength when a piece of stecl 
flew off & alighted in her right eye. The result 
of the accident was that appct. completely lost 
the sight. of that eye. She had been operated on 
for squint in her left eye some time before the 
accident, & she had therefore not only lost the 
sight. of one eye, but found the other imperfect. 
Appct. was paid compensation by resps. up to 
Sept. 3, 1918, & she was engaged on the work of 
gauging shells st their munition factory up to 
Dec, 21, 1918, when she was discharged therefrom 
in consequence of the demand for munitions having 
ceased as the result of the armistice. On being 
thus discharged, she applied for & received un- 
employment pay. After Christmas, 1918, appct. 
went; back to work at the mill, which had recom- 
menced to run. She failed, howeve , to do her 
work as a weaver, as she was suffering from pain 
in the Icit cye & head, & that eye filled with 
water. 1 was decided by the county ct. judge that 
appet. had made genuine attempts to do her work 
asa weaver; that he accepted the evidence that 
her Jeft eye filled with water & that she suffered 
the pain which she described; & that therefore 
she was no more than an ‘‘ odd lot ” in the labour 
market, as was described by FLETcHER MCULTON, 
JuJ., in Cardiff Corpn. v. Hall, No. 3284, ante, 
she being unable to obtain any employment in any 
recognised sphere of occupation; & therefore an 
award must be made in her favour on the footing 
that she was totally incapacitated for work :— 
Held: the county ct. judge had evidence upon 
which he could come to the conclusion at which 
he did; & he was therefore quite right in making 
an award for the full amount of the compensation 
to which appet. was entitled by reason of her total 
incapacity for work.—BaLnl v. CouLTHARD (T.) 
& Co., Limp. (1919), 122 L. T. 164; 12 B. W.C. Cc. 
312, CL A. 

Af anotaltons —Refd. Purdie +. Colvillo (1923), 16 B. W. GC. CG. 


3304. Employer must discharge onus— Workman 
abstaining from trying to work.]—Appct. was 
injured by accident arising out of & in the course 
of his employment. he evidence was that he 
rould not stand or stoop for any length of time 
without considerable pain, but that he could do 
some special jobsif they were found forhim. ‘The 
county ct. judge found that he was incapacitated 
for his old employment & was unable to compete 
on equal terms in the labour market, but added that 
he considered appct. had deliberately abstained 
from trying ta work & made an award on the basis 
of partial Incapacity only :—Held : onthe evidence 
appet.’s labour was an “‘ odd lot’ in the labour 
market ; the onus, therefore, of proving that the 
man could actually obtain work was on the 


PART XIV. SECT. 12, SUB-SECT. 9.—A, ; 


So. L. Re 781 
88071. Recovery a question of fact.)—~ | 3B. W. C. O. 577 
McNAUGHTON & SINCLAIR ¢. CUNNING h. Susceptibility 

NAM, CUNNINGHAM v. MCNAUGHTON 
& SINCLATR, [1910] &. C. 980; man.J—Held : 


; (1910) 2 8. L. T. 167 5 
7 -—SCOT. 


disease—Onus of proof—Lies on work- 
as the workman had 
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employers, & that onus had not been discharged. 
The aed must be on the basis of total incapacity. 
—TIARRIS v. BELLAMY’S WHARF & Dock, Lrp. 
(1924), 17 B. W. C. C. 93, C. A. 

Annotation -—Refd. Palmer v. Crawshay (Cyfarthfa) (1926), 

42'T, L. Tt. 490. 

3305. Of proving special work obtainable.| 
—When a workman, owing to injuries from an 
accident, comes into the category of what has been 
called an “‘ odd lot,’’ fluctuations in, or the state 
of, the labour market cannot be taken into con- 
sideration in assessing compensation, & if the 
employer does not show that there is special work 
which in spite of his incapacity he can get, the 
proper finding is that the man is_ totally 
incapacitated by the accident, & the award should 
proceed on the basis of such total incapacity.— 
PALMER v. CRAWSHAY BROTHERS (CYFARTHFA), 
Lrp. (1926), 185 L. 'T. 855; 42 T. L. R. 490; 19 
B. W. C. C. 164, C. A. 

3306. Effect of Workmen’s Compensation Act, 
1923 (c. 42), s. 16.]|—Ll1Gaas v. SLOAN & DAVIDSON, 
No. 3288, ante. 





SuB-sEecT. 9.—PROOF OF RECOVERY. 
A. In General. 

3307. Recovery a question of fact.J|—On an 
application by employers to review, evidence was 
given that the workman’s incapacity had entirely 
ceased, & that there was no likelihood of recur- 
rence of any condition which would cause 
incapacity. ‘The man’s finger was still slightly 
bent as a result of the injury. The county ct. 
judge terminated the payments :---Held: there 
was evidence on which he could do s0.—EDMOND- 
aN Lip. v. PARKER (1911), 5 B. W. C. C. 70, 


3308. What must be proved—Now able to per- 
form former work.]—-An application was made by 
employers under sect. 16 of schedule I. to the 
Workmen’s Compensation Act, 1906 (c. 58), to 
review a weekly payment payable to a workman 
who was a miner & who had been injured by 
‘accident arising out of & in the course of ’’ his 
employment. ‘he issue which the employers 
came to prove was that the workman had entirely 
recovered from the effects of the injury, & that his 
incapacity for work by reason of the accident had 
ceased :—Held: the employers had not affirma- 
tively discharged the onus of proof, which ad- 
mittedly lay on them, of establishing conclusively 
their right to a review of the weekly payment, no 
direct evidence being adduced by them to show 
that the workman was now able to perform that 
which was his work at the time of the accident, 
viz., the hard work of a miner, which was very 
distinguishable from the light work that he had 
subsequently been doing.—- NEw MONCKTON 
COLLIERIES Co. v. TOONE (1913), 109 L. T. 374 ; 
57 Sol. Jo. 753 ; 6B. W.C. C. 660, C. A. ‘ 

3809. - Fit to do his ordinary work.|] — A 
workman was injured by spilling acid on his hand. 
Compensation was paid until the employers con- 
sidered the incapacity to have ceased when it was 
stopped. The man applied for arbn., & at the 
hearing admitted that he had not.tried to get a 
job, but stated that his hand was still painful. 
Four doctors were called, but the county ct. judge 
took no notice of their evidence. He dismissed 





recovered from the original attack & 
as he had failed to discharge the onus 
which lay on him of proving that his 
susceptibility to recurrence of the 
disease was due to that attack, the 


to recurrence of 
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the application for compensation. The Ct. of 
Appeal directed a letter to be sent to the judge 
- for a fuller explanation of the reasons for his award, 
to which the judge replied that he had had a 
discussion with the doctors, & came to the con- 
clusion that he ought to accept & act on the 
opinions of two of the doctors, which was ‘‘ that 
the workman was fit to do this ordinary work ”’ :— 
Held: the only course open, after the reply given 
by the county ct. judge, was to dismiss the appeal. 
awe v. Lowry (1915), 8 B. W. ©. O. 250, 


3310. -——- Subject to some danger.|— 
An engine driver in a collicry earning £2 a week 
met with an accident which caused the first finger 
of his left hand to become permanently stiff. 
Ife was paid compensation during total incapacity. 
Payment was stopped, & he brought proceedings, 
& was awarded 7s. 6d. a week on the grounds that 
although his former employment was too dangerous 
for him to resume, he was fit for some light work. 
He tried to obtain light work, but failed & applicd 
for compensation to be increased. 'The employers 
submitted to an award of £1 a week. They then 
offered him different work, but at his old wages. 
The workman refused this unless thc employers 
would guarantee to pay him his old wages for 
whatever work they might put him to. They 
refused to do this & applied to have the payments 
terminated on the ground that the man could do 
his full old work. The county ct. judge found that 
the man could do the old work, but that it would 
be dangerous for him; & that it was not suitable 
employment. He declined to reduce the compensa- 
tion :—Held: there was evidence to support the 
finding.— DINNINGTON MAIN Coa. Co., Lrp. v. 
Bruins (1912), 5 B. W. C. C. 367, C. A. 

8311. Possibility of incapacity—Injured eye may 
affect other.|—A workman lost the sight of one 
eye by accident. After recovery he was offered 
his old work, which he refused, as he did not wish 
to run the risk of losing the other eye. On 
application by the employers to terminate, the 
county ct. judge found that the only future 
incapacity that might arise from the accident was 
a possible loss of the other eye from suppuration 
from the cye, & that this could be avoided by the 
dead cye being removed by operation. te 
terminated the payments & refused a declaration 
of liability :—Held: there was evidence on which 
the judge could terminate the payments, but the 
workman was entitled to a declaration of liability. 
—BRAITHWAITE & KIRK v. Cox (1911), 5 B. W. 
GC. C. 77, O. A. 

3312. Onus of proof—Lies on employer.| —-NEw 
ee COLLIERIES (Co. v. 'TOONE, No. 3308, 
ante. 

3313. ——- ——~— Not discharged by showing 
workman earning same or greater wages.]—OoryY 
Broturrs & Co., Lrp. v. Huamss, No. 3321, post. 








B. Ability to Earn Same or Higher Wages. 


3314. Sole test of right to substantial weekly 
payment.|—The sole test of the right of a workman 
to a weekly payment under Sched. I., clause (b), 
of Workmen’s Compensation Act, 1897 (c. 37), in 
respect of partial incapacity for work, is his 
wage-earning capacity after the accident which 
compensation fell to be ended.— 

LL v. GLASGOW IRON & STEEL 
Co., LTpD., [1913]8. C. 387 ; 50 Se. L. R. 
226; [1912] 28. L. T. 606.—SCOT. 
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8816 ii. —— 
3316 1. Not conclusive as to absence of 
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mar considered. |-—- 
FREELAND 0. MACFARLANE (1900), 2 F. 
(Ct. of Sess.) 832.—-8COT. 


incapacity—Loss af eurning cupacily 
ip vb ket : 


——.}—-PA 
MoorkE & Co., [1910) S. C. 293 47 
Se. L. R. 30; (1910) 28. Le T. 2913 
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caused the injury in respect of which compensa- 
tion is sought. Where therefore a itied Seri 
although put to a different class of work after the 
accident, receives from his employers the same 
wages that he previously received from them, he 
is not: entitled to a weekly payment in respect of 
partial incapacity after his return to work, his 
right to compensation being limited to a weekly 
payment in respect of total incapacity, after the 
second week, during his absence from work 
occasioned by the accident. 

The Act does not give compensation in respect 
of pain & suffering.—Irons v. DAviIs & TIMMINS, 
Lrp., [1899] 2 Q. B. 330; 68 L. J. Q. B. 673; 80 
L. T. 673; 47 W. KR. 616; 1 W.C. 0. 26, O. A. 
Annotations :—Apld. Pomphrey v. Southwark Preas, {1901} 1 

K. 8B. 86. Refd. Jones v. L. & N. W. Ry. (1901),4 W.C. C0. 

140; Nicholson v. Piper (1906), 76 L. J. K. B. 230. 

3315. .]}—A workman injured his eye. He 
earned £1 10s. a week before the accident plus 
£1 in commission & tips. After the accident he 
could only earn £1. Ile claimed £1 as compensa- 
tion. The county ct. judge disregarded the com- 
mission & tips & awarded 10s. a week compensation, 
being the difference between £1 10s. earned before 
the accident & £1 earned afterwards. Soon after 
this the man was able to earn at similar employ- 
ment £2 a week, whereupon the employers applied 
to review & terminate the payments. The county 
ct. judge, however, awarded 5s. a week compensa- 
tion :—Held: as the man was earning morc than 
his average weekly carnings before the accident, 
as found in the original application, it was not 
competent to award any compensation. A declara- 
tion of liability was recorded by consent. 

The judge said he could not take tips & com- 
mission into consideration. ... That the judge 
was wrong in saying he could not take into con- 
sideration the tips does not render his finding 
any less an estoppel (CozeNs-Harpy, M.R.).— 
HAINS & STRANGE v. ConnHt (1912), 5 B. W. C. C. 
372, C. A. 

3316. Not conclusive as to absence of incapacity 
-—Loss of earning capacity in open labour market 
considered.] —Where a workman is injured by 
accident arising out of & in the course of his 
cmiploymeut & compensation under Workmen’s 
Compensation Act, 1906 (c. 58), has been paid 
to him by his employers & an application is made 
to the county ct. judge to terminate the weckly 
payment on the ground that the workman is able 
Lo earn as good wages as he was before the accident. 
the question is not whether his employers are 
paying him the same wages as he received before 
the accident, but whether he is left in such a 
position that in the open labour market his carning 
capacity may in the future be Jess than it was before 
the accident as the result of the accident.— 
BIRMINGHAM CABINET MANUFACTURING CO. v. 
DupDLeEy (1910), 102 L. T. 619; 3B. W. C. ©. 169, 
C. A. 





Annotations :—Apld. Braithwaite & Kirk ». Cox (1911), 5 
. W. C. C. 77. Refd. Jackson v. Hunslet Engine Co. 

(1915), 84 LD. J. K. B. 1361. 

3317. -—— -——.]—The workman in 1913, 
while employed by applts., received an injury by 
accident, & lost a portion of the index finger of his 
left hand. The employers paid him compensation 
until July, 1913, when he again entered their 


ee 








ae we eee 


3. B. W. C. C. 541.—SCOT. 
8316 iil. ——,}—Held: the fact 
that the workman had received from 
his employers as high w as he had 
earned prior to tho accident did not 
rove that his incapacity had — 
ILPATRICK . EMYSS COAL Co., 
LTn., [1922] 8. C. 71 --SCOT. 
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Sect. 12.— Incapacity and compensation therefor: 
Sub-sect. 9, B.: sub-sect. 10. Sect. 13: Sub- 
sect. 1, A. & B. (a).] 


employment, & continued working for them until 
June, 1922, but was then discharged owing to 
the slackness of business. Jlis average weekly 
earnings in 1913, at the time of the accident, were 
£1 5s., but when discharged in 1922, they amounted 
to £3 8s. 7d. per week. On a claim now made by 
him for compensation, the county ct. judge having 
found that he was partially disabled, awarded him 
10s. a week :—Jleld: there was evidence of a loss 
of earning capacity, & the quantum of the award 
could not be disturbed on appeal. RAY v. VICKERS, 
Lrp. (1923), 16 B. W. C. C. 200, C. A. 


Annotation :—Refd. Hamilton ». Shelton Tron, Steel & Coal 
ae Leigh v. Same, 'Timmis ¢. Same (1926), 43 T. la H. 


3318. ——- —— Revival of right to compensation 
on fall of wages.|—PorTLAND COLLIERY Co. v. 
MuRRAY, WATSON (J.), LOD. v. QUINN, DIXON (W.), 
Jip. vu. MADDEN, No. 3737, noat. 

3319. ——— Earnings larger after accident. ]— 
The fact that a workman is carning more alter 
the accident than he was before does not entitle 
the employer to have the payment of compensa- 
tion ended.-—WILSON v, JACKSON’S Stores, Tp. 
(1905), 7 W. CG. G, 122, C. A. 

3820. -—— Full wages paid.}—A workman lost 
a finger by reason of an accident. Us:der an agree- 
ment he was paid J6s. a week as compensation. 
On his recovering the partial use of his hand the 
compensation was reduced to 5s, a week. A 
month later the employers offered him a job 
at full wages which he accepted, & it lasted for 
seven months. The employers then applied for 
a termination on the ground that the man had 
recovered his full wage-earning capacity. ‘he 
county ct. judge found that the man was 
permanently partially incapacitated & refused to 
alter his former award of 5s. a week: Held: 
there was evidence to support the finding.— 
WARWICK S.S. Co. v. CALLAGHAN (1912), 5 B. W. 
CO, 288, CL A, 

Annotation »--Refd. Jamilton v. Shelton Iron, Steel & Coal 
Co., Leigh v. Suine, Timinis v. same (1926), 43 T. L. R. 97. 
3321. —-— Onus of proof.]-— A collicr in 

Jan. 1906, met with an accident which caused 

permanent injury to his right hand. His 

employers admitted liability, & by agreement 
paid him half-wages until Aug. 1908. when 
they found him light work in the colliery at) wages 
somewhat higher than his old wages. He was 
jirst employed as a watchman on the surface, 
& afterwards as a signalman underground. Ile 
had to walk up a high hill to get to the pit. & 
in Apr. 1910, he gave up work because he was 
suffering from heart disease & could not walk 
uphill, In Jan. 1911, he obtained registration 
of the agreement for compensation. His 

employers thereupon applied under Schedule I., 

clause 12, of Workmen’s Compensation Act, 1897 

(c. 37), for a review & termination of the weekly 

payments as from Apr. 1910. It was proved that 

the heart disease was not caused by the accident 

& that the man’s hand was useless except for some 

special kind of light work. 'The county ct. judge 

declined to terminate the agreement, but slightly 
reduced the weekly payments :—JIeld: the 
burden was on the employers to prove that the 
workman was not now under any incapacity by 
reason of the accident, & that burden was not dis- 
charged by showing that since the accident he was 
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earning wages equal to or greater than_his old 

wages.—Cory BrotuErs & Co., Lrp. v. HUGHES, 

{1911} 2 K. B. 738; 80 L. J. K. B. 1307; 105 

Lh. 7.274; 277. . R. 498; 4B. W.C. C. 291, 

CG. A. 

Annotations :—Refd. McNally v. Furnoss, Withy (1913), 109 
L. 1. 270; Woodhouse v. Mid. Ry., [1914] 3 K. B. 1034 ; 
Hamilton v. Shelton Iron, Steel & Coal Co., Leigh v. Same, 
Timmis v, Same (1926), 43 T. L. RR. 97. 


ee ee re 


SuURB-SECT, 10.—AMOUNT OF COMPENSATION, 
See Sect. 13, post. 


Sect. 13.—AMOUNT OF COMPENSATION. 
SuB-SECT. 1.—IN CASE OF DEATIT. 
A. In General. 
See Workmen’s Compensation Act, 1925 (c. 84), 


s. 8. 

3322. Judge must find total or partial depend- 
ency.]-— The county ct. judge awarded a de- 
pendant £300 compensation without finding 
whether dependant was totally or partially 
dependent :—-Held: the case must be remitted 
for this to be found.—CHEVERTON v. OCEANIC 
STEAM NAVIGA'TION Co., Lp. (1913), 6 B. W. CG. C. 
253, CL A. 
tae s—Refd. Healy v. Reilly (1917), 10 B. W. CG. C. 





3323. Measure of injury—Prospective loss to be 
included.] ---PEART v. BOLCKOW, VAUGHAN & Co., 
No. 2118, ante. 

3324. Effect of waiver of share by widow—Right 
of children to whole amount.]—-GiLLv. FORTESCUE 
(N.) & Sons, Irp., No. 3477, post. 


B. Total Dependency. 
(a) In General. 

See Workmen's Compensation Act, 1925 (ce. 84), 
s. 8 (2) (i) & (ii). 

What amounts to dependency.]—-Sce Scct. 2, 
sub-sect. 2, C., ante. 

3325. General rule.}—On Mar. 10, 1916, a miner 
who had for many years been in the employment. 
of resps., met with ‘ personal injury by accident 
arising out of & in the course of his employment. ”’ 
which proved fatal. Up to June 30, 1915, he was 
employed on the terms of a conciliation board 
agreement nade between the masters & the trade 
union representatives of the men, but, on that date 
the agreement was terminated by previous notice. 
The workman continued to work as usual for 
fourteen days more, & then, together with the 
other workmen in the mine, ccased work, & went 
on strike for one week. The strike was settled by 
agreement, & the men returned to work on July 22, 
1915, at an increased rate of wages :—Ileld: 
(1) the strike caused no break in the continuity of 
the employment by the same employer during the 
three years preceding the injury, & his absence 
from work during the week in question was not 
due to any unavoidable cause; (2) the com- 
pensation payable to his dependants was the totality 
of the earnings during such three years, & not the 
average weekly wages earned since July 22, 1914, 
multiplied by 156.—PrRICE v., GuEST, KEEN & 
NETTLEFOLDS, [1918] A. C. 760; 87 L. J. K. B. 
801; 119 L. T. 345; 347. 1. R. 494; 62 Sol. Jo. 
619; 11 B. W.C. C. 154, H. L. 





Revival of right to compensation on fall of wages.}—MERRY & CUNINGUAMR, LTD. v. BLACK, [1909] S. C. 


3318 1, ——_—— 
1150; 46 Sc. L. R. 812; [1909] 28. L. T. 16; 2B. W. CG. 


» 372.—SOOT. 


ART XIV.—WoRKMEN’S CoMPENSATION ACTs. 


3326. Where less than three years’ employment.]} 
—A workman met with an accident which inca- 
pacitated him from work for cleven months; he 
then went back to work with the same master, 
being employed on a different class of work & 
at lower wages. About eighteen months after 
resuming work he met with a fatal accident 
arising out of & in the course of his employment : 
—Held: in ascertaining the workman’s average 
weekly ecarnings for the purpose of assessing 
the compensation payable to his dependants 
under Sched. J., clause 1 (a) (i), of Workmen’s 
Compensation Act, 1897 (c. 37), regard could only 
be had to the period of employment between his 
return to work & the date of the accident, & 
that, this period being less than three years, the 
amount of compensation was one hundred & fifty- 
six times his average weckly earnings during that 
period.—AppLEBY v. LIORSELEY Co., Lrn., [1899] 
2 Q. .B. 521; 68 T. J. Q. B. 892; 80 L. T. 853 3 
47 W. R. 6145 15 'T. da. R. 4103 43 Sol. Jo. 508 ; 
TW. ¢. ©. 108, CG. A. 

Annotations :—Refd. Gill ¢. Fortescue (1913), 6B. W. OG. C. 





577; Warburton. v. :Co-op. Wholesale Soe., [1916] 116 
i ‘es 107, Mentd. Howard v. Driver (1903), 6 W. C. C. 
53. 

3327. Application of statutory minimum.]— 


Lysons v. KNowLES (ANDREW) & Sons, Lirp., 
STUART v. NIXON & Bruce, No. 34383, post. 

38828. Where break in employment- - Latest period 
of employment only to be regarded—Workman 
returning to work after accident.|---ArrLERY v. 
JIORSELEY Co., Lrp., No. 3326, ante. 

3329. -| --(1) In estimating the 

average weekly carnings under s. 2 (a) of Sched. I. 
of Workmen’s Compensation Act, 1906 (c. 58), 
the object should be to arrive at the normal rate of 
remuneration of the injured man at the date of the 
accident. ; & where exact computation is imprac- 
ticable, the ct. for its guidance may have regard to 
the average weekly amount earned during the 
previous twelve months by a person in the same 
grade employed by the same employer, or, failing 
ree ty the same class of employment in tlie same 
district. 
_ (2) “ Grade ” refers to the particular rank in the 
industrial hierarchy occupied by the workman, 
& not to his greater or less excellence in that 
rank ; it is a question of fact whether there is a 
grade to which the workman belongs. 

(3) The ct., having found that) the workman 
has a grade, is not bound to adopt the average 
wages in that grade as the basis of compensa- 
tion, but may take into consideration the personal 
capacity of the workman. 

(4) In an ordinary case the average weckly 
earnings are to be calculated by dividing the 
total earnings of the workman during the relevant 
period, not by the number of weeks in that 
period, but by the number of wecks actually 
worked within that period. 

(5) Days in which no work is done & no wages 
are earned are to be disregarded. But this principle 
does not apply to cases under s. 1 (a) (i) of Sched. I. 

(6) The principle does not apply to cases where 
the limitation upon the time worked arises from 
the nature of the employment itself, ¢.g., the case 
of a charwoman, where a certain amount of dis- 
continuity is an incident of the employment. 

(7) In determining whether there has been any 
change of employment, “employment by the 
same employer,’ for the purpose of Schedule I. 
means employment in the same grade, & any step 
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employment—Application of statutory 
minimum. }—FKORRESTER ». M‘CCLLAM 
(1901), 3 F. (Ct. of Sess.) 650.—SCOT. 
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up or down from one grade to another is to be 
regarded as constituting a fresh employment. 

(8) In calculating any of the periods men- 
tioned in s. 1 of the Schedule absence duc to 
illness or to causes beyond the control of the work- 
man is to be disregarded ; & the employment is 
to be reckoned as continuous. 

(9) A collier, who had partially recovered from 
an accident for which he was recelving compen- 
sation, was offered & accepted light employ- 
ment under a registered agreement with his 
employers upon the terms of his submitting to 
a reduction in the rate of compensation. Six 
months later he met with a fatal accident in 
the course of such employment. Upon an appli- 
cation by the widow for compensation under 
Workmen’s Compensation Act, 1906 (c. 58) :—- 
Held : compensation ought to be calculated solely 
on the basis of the earnings of deccased from the 
light employment without taking into account 
the compensation he received under the agree- 
ment.-—-PERRY v. Wriaht, CAIN v. LEYLAND 
& Co. (1900), lvrp., Batty v. KENwoRTHY, 
Litp., GOUGH v. CRAWSHAY BroTukns, CYFARTHA, 
Lrp., [1908] 1 K. B. 441; 771. J. K. B. 236; 
98 L. T. 327; 24 7. L. BR. 1863; 52 Sol. Jo. 146; 
LB. W. C. C. 351, C. A. 
innotalions :-—As to (1) Consd. Edge ¢. Gorton, [1912] 3 

k. B. 360; Barnett ev. Port of London Anthority, Priestley 

v. Port of London Authority, [1913] 2K. B. 115 3. Godden 

v. Cowlin, [1913] 1 K. B. 590. pld. Cox v. Trollope, 

{1916} 2 K. B. 6823 Calver +. Groom & Symonds (1918), 

&8 1. J. K. B. 129; Twidale rv. L. & N. OB. Ry. 11924] 

2K. . 455. Refd. Snell v. British Corpn., [1914] 2 K. B. 

2913; Roper v. Hussey-lreke (1915), 113 L. T. 6355 

Williains v, Maritime (Owners) (1915), 84 L. J. K. B. 633. 

ais tu (2) Consd. Jury v. 4.8. Atlanta, [1912] 3 K. 1B. 366 ; 

Barnett v. Port of London Authority, Priestley ¢. Port of 

London Authority, [1913) 2 kK. B. 115; Dalgleish rv. 

Kidinburgh Roperic & Saileloth Co, (1913), 6 B. W. CO. Cc. 

$867. 4s to (3) Refd. Dobson v. British Oil & Cake Mills 

(1912), 106 L. T. 922. sfx to (4) 

Chase Colliery Co., 11909) 1 K. 

Grainger (1917), 10 B. W. C. CG. 515. Refd. Brandy »v. 

S.S. Raphacl (1910), 80 L. J. K. B. 27. As to (5) Apld. 

White » Wiseman, [1912] 3 K. B. 352. Refd. Anslow vw. 

Cannock Chase Colliery Co., [1909] 1 K. 1B. 352. As to 

(7) Folld. Babcock & Wilcox v. Young (1911), 4 B. W. 

CG. C. 367. As to (8) Dbtd. Groenwood », Nall, [1917] 

A.C,1. Refd. Price r. Guest, Keen & Nettlefolds, [1917] 

1K. 2B. 780. Generally, Refd. Cue». Port. of London 

Authority, [1914] 3 K. LB. 892 Mentd. Hill *. Boge 

(1908), 99 L. T. 104. 

3330. -_—- —_— Absence from illness or acci- 
dental injury.]-—}mployment by the same 
employer, as defined by para. 2 (¢) of Schedule I. 
of Workmen’s Compensation Act, 1906 (ce. 58), 
means employment in the same grade, which Is not 
interrupted by absence from work due to illness 
or any other unavoidable cause. 

A workman who died from an injury by accident 
arising out of & in the course of his employment 
entered into the employment of a firm as a carter 
more than three years before the injury, but 
during those three years he was absent from work 
from time to time for an aggregate period of six 
months. I{is absence for the greater part of the 
period was due to illness or to accidental injury :— 
Held: upon the construction of para. 1 (a) (i) 
& para. 2 (c) of Schedule J., he was not in the 
employment of the same employer during the 
three years next preceding the injury from which 
he died, &, therefore, the compensation payable to 
his dependants was to be calculated, not upon the 
basis of his actual] earnings during the three years, 
but upon the basis of his average weckly earnings 
during the period of his actual employment since 
the last unavoidable interruption.—GREENWOOD 





Apld. Anslow v. Cannock 
1s. 352. Consd. (ill &. 








3327 li. ——- ——-.]——-LFONARD f¢. 
Barrp (1901), 3 F. (Ct. of Sess.) 890. 
—S§COT. 
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Sect. 13 —Amount of compensation: Sub-sect. 1, B. 
(a) & (b), & C. (a) & (b).] 


v. JOSEPIt Naty & Co., Lip., [1917] A. C. 13 86 
LJ. K.B.173 115]. T. 723; 33'T. L. R. 43; 
61 Sol. Jo. 54:3 10 B. W. OC. C29, FE LL. 

Annotation -—Folld. Price ». Guest, Keen & Nettiefolds, 

(1917) 1 K. B. 7380. 

3831. What may be taken into account—Not 
compensation paid for partial incapacity—In re- 
spect of previous accident.|—-PERRY v. WRIGHT, 
CAIN v. LEYLAND & Co. (1900), Lrp., BAILEY v. 
KENWoRrTHY, Ltp., Govan v. CRAWSHAY 
BROTHERS, CYFARTHA, LTp., No. 3329, ante. 

3832. —-—- Not earnings under concurrent con- 
tract of service.]|—In estimating the compensation 
to which the dependants of a workman killed by 
accident are entitled when such workman has 
worked continuously for three years for the same 
employer, no account can be taken of the wages 
earned by him under concurrent contracts with 
other employers.—BUCKLEY v. LONDON & INDIA 
Docks (1909), 2 B. W. C. C. 327, C. A. 

3833. -]—(1) The provision in Work- 
men’s Compensation Act, 1906 (c. 58), Sched. I., 
clause 2 (a), that for the purpose of assessing com- 
pensation in respect of an accident to a workman 
““averuge weekly carnings shall be computed in 
such manner as is best calculated to give the rate 
per week at which the workman was being re- 
muncrated ’? means that they are to be computed 
in the manner best calculated to gi.¢ the rate of 
his remuneration under the employer for whom he 
was working when the accident happened. 

(2) A. casual labourer who is employed casually 
hy two or more different employers is not employed 
under concurrent contracts of service within the 
meaning of Schedule I., clause 2 (b), of the Act. 

A workman who was employed by resps. as a 
casual corn porter met with an accident in the 
course of hisemployment. He had been employed 
by them casually during the three years preceeding 
the accident, & during the year preceeding the 
accident he had also been employed by a shipping 
firm at such a high rate of pay that his combined 
earnings for the year averaged over £2 5s. a week. 
The average carnings of «a corn porter in the 
employment of resps. was 30s. a week :—Held: 
the workman’s average weekly earnings must be 
computed by regard to the average weekly earnings 
of a workman in the same grade under the same 
employer, but regard must also be had to the man’s 
personal qualification as shown by his high wages 
with the shipping co. In any case, however, the 
average weckly carnings could not be computed 
at more than the maximum sum earned by a man 
In the same grade under the same employer.— 
Cuk ™ Port oF LONDON AvuTHORITYy, [1914] 8 
K. B. 802; 831. J. K. 33. 1445; 111 1. 1. 736; 
7B. W.C. OC. 447, OF A. 


stad tone :—Aa to (1) Consd. Cox v. Trollope, 


o 1916] 2 
455." dete (2) Alpe. Chidermood w bey (Nee ay (ae ‘a 
Oe s oe & 0 e ? < Yer v 3 i 6 

BWA ee eee 








(6) Deductions. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 8 (2) (iii). 

3334. What may be deducted—Compensation 
paid to workman between accident & death.|— 
O’ KEEFE v. Lovatr, No. 2092, ante. 

3335. —— ———.]—A workman in receipt of 
compensation from his employers in respect 
of a serious personal injury i a time returned 
to his work. Nothing was said as to a con- 
tinuance of the compensation, & for a time the 
workman carned rather more than he had done 
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before his accident, though at a different class of 
work. The workman subsequently died from the 
effects of the injury. The widow claimed com- 
pensation in respect of the death :—Held: (1) the 
return of the injured workman to his work did not, 
under the circumstances, warrant the inference of 
an implied agreement between him & his employers 
that the compensation should finally cease ; (2) the 
right of the dependants is a separate & inde- 
pendent right given by the statute itself, & which 
would not be lost by any such arrangement as 
suggested in the case between the injured work- 
man & the employers, though the compensation 
received by the workman, either as weekly pay- 
ments, or as redemption of weekly payments, 
would have to be deducted.— WitLtAMs v. VAUX- 

HALL COLLIERY Co., Lrn., [1907] 2 K. B. 4383; 

76L. J. K. B. 854; 97L. T. 559 3 23 T. 1. R. 591 

51 Sol. Jo. 552; 9 W. C. C. 120, C. A. 

Annotations :—As to (2) Consd. Howell v. Bradford (1911), 
104 I. T. 433; Robinson v. Consett Iron Co., [1916] 1 
Reon: Folld. Manton v. Cantwell (1918), 12 B. W. 
8336. ——- Sum paid in redemption.|—WIt- 

LIAMS v. VAUXHALL COLLIERY Co., Lrp., No. 3335, 

ante. 

8337. —— .|—HoweEtL v. BRADFORD & 
Co., No. 2088, ante. 

3338. Not war additions.|—A miner sus- 
tained injuries during his employment which 
subsequently resulted in his death. At the time 
of his death he was receiving compensation for 
his injuries in the form of weekly payments which 
included the statutory war additions :—Held: 
these weekly war additions did not fall to be 
deducted from the sum payable to the mincr’s 
dependants on his death.—HUTTON v. COLTNESS 
Iron Co., Lp. (1922), 15 B. W. C. C. 349. 

8339. From what sum deducted—Maximum 
compensation payable-—Not total amount of wages. | 
—A workman met with an accident, as a result of 
which he died, & his widow applicd for com- 
pensation. His earnings for the three years next 
preceding the accident amounted to £365 6s., & 
before his death he had received weekly payments 
of compensation amounting to £63 13s.8d. Appct. 
was wholly dependent on his earnings. She 
claimed to be entitled under Workmen’s Compensa- 
tion Act, 1906 (c. 58), Sched. I., para. 1 (a) (i), 
to £300 on the ground that the £63 13s. 8d. com- 
pensation ought to be deducted from the total 
amount of his wages £365 6s. reccived during the 
last preceding three years, & not from £300 the 
maximum allowed, the result being that she would 
receive £300 instead of £236 6s. 4d. as claimed by 
the employers :—J/eld: the words ‘‘ such sum ”’ 
from which the compensation already received was 
to be deducted meant the maximum sum which 
was payable by the employers, namely the £300, 
& the widow was entitled to recover £236 6s. 4d.— 
KOBINSON v. ConsetTr Iron Co., Lrp., [1916] 
1K. B. 856; 85 L. J. K. B. 1272; 1141. T. 814; 
9 B. W. C. C. 266, C. A. 

3340. Application of statutory minimum—Work- 
men’s Compensation Act, 1923 (c. 42), 8. 24 (2)— 
Not retrospective.|—In Oct. 1920, the workman 
met with an accident, the injuries received from 
which caused his death on Apr. 12, 1924. The 
employers paid him compensation at the full rate 
from the date of the accident to the date of death, 
a total sum of £204 5s. The employers claimed 
to be entitled to deduct that sum from the sum of 
£300 payable at death, but the dependants claimed 
to be entitled, under above sect. to the minimum 
sum of £200, & the county ct. judge made an 
award for that amount :—eld: above sect. did 
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not apply to accidents happening before that 
Act came into force, & the employers were entitled 
to deduct the full arnount of the weekly payments 
made.—MOAKES v. BLACKWELL COLLIERY Co., 
Lrp., [1925] 2 K. B. 64; 941. J. K. B. 723; 132 
L. T. 819; 41 T. I. R. 296; 69 Sol. Jo. 396; 18 
eG: 1 bl C. A. 

n — - B v. 5 . Vic ’ 

10851 2K. B, Gr. Api Wood 0. Wentworth Silkstono 


Colliery Co. (1925), 133 L. T. 656. A d. Clement v. 
Davis (1926), 43 TL. R10, 


3341. ——.}]-—- Above  sub-sect., 
Which abolishes the right of the employer to 
deduct weekly payments made to an injured work- 
man during his lifetime from compensation 
payable to his dependants upon his death so as to 
reduce the sum payable to the children of the 
workman under above Act, sect. 2, or to reduce the 
amount payable under the principal Act below 
£200 does not apply to a case where the accident 
happened before Jan. 1, 1924, when above Act 
came into force.—CLEMENT 1. DAVIS (D.) & Sons, 
re (1926), 43 T. L. R. 10; 70 Sol. Jo. 1240, 

eo Sde 








C. Partial Dependency. 
(a) In General. 

See Workmen's Compensation Act, 1925 (c. 84), 
s. & (2) (iv). 

3342. Question for county court judge —Quantum 
of compensation.]—A workman carned 29s. a 
week & paid 20s. a week to his mother. The 
benefit to the mother from other sources of income, 
_ viz. from her other sons, was 6s. per week, net. 

The judge, in arriving al what sum was reasonable 
& proportionate to the injury to the mother by the 
death of her son, calculated the son’s carnings 
upon a three years’ basis at 29s. a week & deducted 
the 6s. a week on a like basis :—Held: the amount 
due to partial dependants is a question of fact in 
each case.—DLITrLeFoRD v. CONNELL (1909), 3 
3. W. CLC. I, OC. A. 

3343. -—-—-——.]—In claims fur compensation 
under the Workmen’s Compensation Act, 1906 
(c. 58), it is for the county ct. judge to find the 
quantum of compensation to be awarded, & the 
Ct. of Appeal will not interfere with his award 
unless there has been misdirection or no proper 
exercise of his judicial discretion.—CHEVERTON v. 
OcKANIC SteaM NaviuatTion Co., Lrp. (1913), 
29 7. 1. R. 658; 6B. W.C. 0. 574, C. A. 
eee : -Apld. Healy v. Roilly (1917), 10 B. W. CG. a. 


3344, ———.J—RENNOLDSON ¥. MnRMAN WIT- 
SON LINE, No. 3353, post. 

3345. Power to award maximum.]—-llonGson 
v. WEST STANLEY COLLIERY, No. 2161, ante. 

3346. ——.]—CIEVERTON v. OCEANIC STEAM 
NAVIGATION Co., Lip., No. 3343, ante. 

347. —— Not more than amount claimed— 

On basis of total dependency.]|—L1ioyp v. POWELL 
J)UFFRYN STEAM COAL Co., Lirp., No. 2083, ante. 


(6) How Calculated. 
3348. What may be taken into account—Funeral 
expenses. ]-—The arbitrator, in assessing the amount 


PART XIV. sal ia) SUB-SECT. 1.— 
8). 


33441. Question for county court judge. ] 
—The Ct. of epee cannot iaquire into 
the amount of the award when the 
county ct. judge has awarded a sum 
wiatnto=eimarae REnaY GOLD), 10 

— ©. REILLY 
BW. G0. 74h RY 8 


PART XIV. SECT. 18, SUB-SECT. 1.— | 3348 ii 
3848 1. What may be taken into 
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1029.—SCOT. 





account—Funeral expenses. }—An 
compensation for 
tho death of a workman in a clalm by 
partial dependants may competently 
to account the outlays whic 
claimants have incurred in medical & 
funeral expenses.—~H UGHES v. SUMMER- 
LEK & MOSSEND 1RON & STEED. Cu. 
(1903), 5 F. (Ct. of Sess.) 784; 40 Se. 
L. KR. 602 : ll 5. L. T. 61.—SCOT. 


_— ——.]— GOURLAY v. 
Murray, [1908] S. C. 769; 158. L. T. 
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payable as compensation under Workmen’s Com- 
pensation Act, 1897 (c. 37), Sched. I., s. 1 (a) (ii), 
to a person in part dependent upon the earnings 
o£ a deceased workman, is entitled to take into 
consideration expenses in respect of the work- 
man’s funeral._—BEVAN v. CRAWSHAY LROTIIERS 
(CYFARTHA), Lrp., [1902] ] K. B. 25; 71. J. 
K.B. 49; 85 L. T. 496; 50 W. R. 98; 4W.0.C. 
310; sub nom. BEAVAN v. CRAWSHAY BROTHERS 
(CyFARTHFA), Lrp., 18 T. L. R. 17; 46 Sol. Jo. 
29, C. A. 
Annotations :—Refd. McLean v. Moss Bay Iron & Steel Co., 
{1909} 2 K. B. 521; Hodgson v. West Stanley Colliery, 
1910) A, G. 229; Healy v. Reilly (1917), 10 B. W. GC. C. 


3349. ——-- Cost of maintenance of workman if 
alive..—The widow of deceased workman, who 
met his death through an accident arising out 
of & in the course of his employment, was mainly 
dependent upon her husband’s earnings at tlie 
time of his death, but was earning about 2s. a 
week herself. Jeceased workman did not appear 
to have had any source of income other than his 
wages. The widow claiming compensation under 
Workmen’s Compensation Act, 1897 (ce. 37), 
against the employers of deceased, a county ct. 
judge awarded her the sum of £150, being £5 
less than the amount of deceased workman’s 
earnings in the same employment during the 
three years prior to the accident. The employers 
appealed against the award, on the ground that, 
in assessing the compensation, the county ct. 
judge had not complied with Workmen’s (om- 
pensation Act, 1897 (c. 87), sched. T., 8. 1 (ce) (il), 
which provides that, in cases of partial dependency, 
the compensation shall be such a sum as may be 
determined to be reasonable & proportionate to 
the injury to the dependants, because he had not 
taken into account the amount which the main- 
tenance of the workman, if alive, would have cost, 
by way of reduction of the compensation, & that: 
he had thercfore misdirected himself :—/JTeld : 
it was not shown that the county ct. judge had 
proceeded otherwise than in accordance with the 
provisions of Workmen’s Compensation Act, 
1897 (c. 37), sched. I., 8. 1 (a) (ii), & therefore his 
award was good.—OsMOND vt. CAMPBELL & TTAR- 
RISON, Lirp., [1905] 2 K. B. 852; 75 7. J. K. B. 
1; 981. T. 724; 54W. R117; 22 To. R45 
50 Sol. Jo. 123 8 W. C. C. 95, CG. A. 

Annolations :—Overd. Tamworth Colliery Co. «, Hall, fiat 


A. C. 665. Refd. Littleford v. Connell (1909), 3_B : 
CG. ©G.13 Peart. ©. Boleckow, Vaughan, [1925] 1K. B. 399, 
3350. ----- -— .]--The question how far a 


member of the family of deceased workinan was 
dependent on his earnings within the meaning of 
Workmen’s Compensation Act, 1906 (c. 58), is a 
question of fact to be determined by the county ct. 
judge upon a consideration of all the circum- 
stances of the case. 

Upon an application by a father, who claimed 
compensation under the Act on a footing of 
partial dependency in respect of the death of a 
son from an accident at resps.’ colliery, it appeared 
that| the son, who lived at his father’s house, 
assisted the father in his trade as a barber. The 


3348 iii, —-— ——.]--SmITu v. 8. A. 
“as C‘o., LTp., [1923] C. P. D. 394.— 
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3349 i. ———~ Cost of maintenance of 
workman if alive.}~-The county ct. 
judge, in cstimating compensation to 
the dependant, is entitled to take into 
consideration the amount of the 
workman's former earnings, & the 
proportion thereof expended on his 
maintenance.—O’NEILI. v. BANSHA Co- 
OPERATIVE AURICULTURAL & DAIRY 
Socuery, [1910] 2 1. 324.—IR. 
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Sect. 13.—Amount of compensation: Sub-sect. 1, C. 
(0b), & D.; sub-sect. 2, A.] 


county ct. judge having found that the son's 
carnings at the colliery were not) more than 
sufficient for the cost of his maintenance, & 
that consequently the father was not a dependant, 
the Ct. of Appeal sct aside the award & remitted 
the matter to the county ct. judge to award 
compensation on the basis that he was not 
entitled to deduct from the son’s earnings the 
cost of his maintenance :—HHeld: the county ct. 
judge was not precluded by law from deducting 
from the son’s earnings the cost of his maintenance ; 
or from taking into account as against the cost 
of maintenance the pecuniary value of the services 
rendered by the son to the father in the latter’s 
trade as a barber; & the cause was remittcd to 
the county ct. judge with these instructions. 

Osmond v. Campbell & Harrison, Lid., No. 3349, 
ante, if & so far as it holds that upon a question of 
partial dependency the county ct. judge is not 
entitled to deduct from the carnings of deceased 
the cost of his maintenance, overd.—TAMWOKTH 
CoLuERY Co., Lip. v. Haun, [1911] A. C. 665 ; 
811. J. K. BK. 1593; 105 L. T. 449; 55 Sol. Jo. 
615; 4B. W.C. GC, 313, HW. LL. 3 varying S. C. sub 
mom. ITAL v. TAMWORTH COLLIERY CUo., LTD., 
1911} 4 ee a C. A. 

Annotations --—Consd. You . LL y Collicries 
(1924), 17 B. W. C. C. B15 loart or Glskow. vaca 
[1925] 1 K. B. 399. Refd. Ford vy, Oakdale Colliery Co. 
Lm ee Bedi 24D, ety aly A IO 
Nash v. McAlpine (1925), 133 ett, 
3351. -—— Value of workman’s service in father’s 

business.|--TAMWCRTH CoLLIERY Co., Lrp. v. 

LIAL, No. 3350, arte. 

3352. --— Compensation paid between accident 
& death.|-- A workman lived for two years after 
an injury, though totally incapacitated. J]e then 
died as the result of the injury. During the period 
of incapacity he was paid by the employers com- 
pensation amounting to £74. He left his father 
partially dependent. On an assessment of the 
compensation duc to the father, the county ct. 
Judge, in dealing with the arnount already paid by 
the employers, held that he must deduct this 
amount: from the sum of the three years’ earnings 
before the accident in order to arrive at a maxi- 
mum, & then award such sum as he considered 
reasonable & proportionate. The three years’ 
carnings less the sum paid amounted to £153, & 
the judge awarded £75. The employers con- 
tended that the £74 paid should be deducted from 
the £75 awarded :— Held: the method of assess- 
ment adopted by the county ct. judge was correct 
& there was no misdirection—WHITTAKER 1. 
JOEY (JAMES) & Co., limp. (1915), 9 B. W. C. GC. 

3353. --.— Probable Increase of earnings.]— 
A youth of eighteen years of age shipped on a 
steamer as assistant cook at £6 a month, & was 
drowned owing to the vessel being torpedoed. 
Ife had previously earned as much as £2 a week 
at home, & had handed over the bulk of his 
earnings to his mother for the support of the 
family, including himself, the others being partly 


3358 i. Probable increase of 
earnings.) —In_w claim ty the parents 


ee eee kk. 














(1919) 1 
447.--SCOT 


S. L. T. 63; 12 B. W. C. C. 
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dependent thercon. In assessing a claim on the 
ground of partial dependency, the county ct. judge 
took into consideration the probability of a 
prospective increase of carnings, if the workman 
had lived, & awarded £115 :—Held: this was a 
reasonable sum, & the award could not be dis- 
turbed. No hard’ & fast line could be drawn in 
such » case, & the judge was entitled to take 
into consideration a probable increase of carnings. 
—RENNOLDSON ¥. ELLERMAN WILSON LINK (1918), 
11 B. W. C. C. 70, C. A. 


‘tnnolations :-—Folld. Sheldon v. Butterley Co., [1919] 
» K. B. 600. Consd. Peart ». Bolckow, Vaughan, (1925) 
1k. B. 399. 

3354. .J—A pit boy of fifteen years of 








age, while working at a colliery, met with a fatal 
accident. His mother, who had been a widow 
for eleven years, claimed compensation as being 
partly dependent on the boy’s carnings. 

For the twelve months previous to his death he 
had earned £49 7s. Sd. Latterly he had been 
earning 26s. a week, which he gave to her, & she 
herself carned about 17s. 6d. a week. She paid 
no rent for the cottage in which they lived alone. 
The widow was being cross-examined with a view 
of ascertaining the cost of maintaining the boy; 
when the county ct. judge stated that he was not 
being helped much by the cross-examination on 
that point. An admission was made that thie 
probable earnings of deceased boy, if he had then 
been alive, would have been about 56s. The 
county ct. judge, in making his award, said that 
the best he could do in order to arrive at| what 
sum was in the circumstances reasonable & 
proportionate to the injury was to consider what 
would have happened in the next few years, & 
having regard to the admission, & looking to the 
future, he came to the conclusion that appct. 
was entitled to £150 :—Held: (1) the question 
was one of fact. There was evidence to support 
the award & no misdirection. 

(2) The county ct. judge’s intimation during 
cross-examination did not amount to exclusion 
of evidence. The point was not so taken at the 
hearing, & therefore could not be raised on appeal. 
—SHELDON v. BUTTERLEY Uo., Lrp., [1919] 2 
K. B. 600; 881. J. K. B. 1805; 121 L. T. 351 ; 
12 B. W. C. C. 248, C. A. 

Annotation :-—As to (1) Refd. Peart v. Bolekow, Vaughan, 

1925) 1K. B. 399. 

3355. .}--A boy, aged fourteen, was 
killed while working at a colliery. Tis father 
claimed compensation us a partial dependant. 
The father was earning £1 a week; there was 
a son aged seventeen, who was earning £1 7s. 5d. 
a week; & deceased was earning Ils. 10d. per 
week, making a total of £2 19s. sd. as the total 
wages of the family. ‘There were also in the 
family a mother & sister who did not make any 
contributions. The county ct. judge came to the 
conclusion that having regard to all the circum- 
stances dependency had not been established, & 
made an award in favour of resps.:—Held: it 
was a question of fact upon which there was 
evidence to support the finding, & there w4s no 
misdirection. 

I am not sure that the county ct. judge is entitled 

















left property devolving upon his widow 
& son should not be taken into account. 


of a deceased boy for compensatio 

partial dopendants, the sheriff-substi. 
tute excluded evidence tendered by 
uppets, as to the possible earnings of the 
deceased subsequent to the accident :-— 
Held; such evidence was adiuissible & 
should be considered in assessing com- 
pensation.—FRASER v. FAIRFIRLD STIP- 
BUILDING & ENGINEERING Co., Ltn., 
[1919] 8S. GC. 279; 586 Se. L. R. 138; 


3353 ii. ——-—- ——.]—- GRIESSEL . 
EAST RAND YPROPRIETARY MINES, 
[1910] T. P. D. 1054.—S. AF. 


k. - I.oss of old age pension— 
Occasioned by award. -—NORTH CORIN- 
THIAN GOLD MINES, LTD. v. EGAN 
(1915), 17 W. A. L. R. 122.—AUS. 


1. —— Property left by deccased 
to dependant.)—The fact thut deccasod 





—ZURAVINSKY v. CANADIAN NATIONAL 
pes (Alta.), [1924] 2 W. W. R. 203.— 


m. Right of child to nominal 
damages—W here cared for by relatives. 
—A child of a workman, killed in an 
accident, is entitled only to nominal 
damages, when it is shown that the 
child has been cared for by relatives 


Part XIV.—WorkMEN’s CoMPENSATION ACTS. 


to consider the probable increase in the amount 

of deceased’s contribution when at the time of 

the death there is no net balance in favour of 
dependant. . . . My present view is that it is not 
admissible (ScRUTTON, L.J.).—YoOuNG v. LONDON- 

DERRY COLLIERIES (1924), 17 B. W.C. C. 215, C.A.; 

sub nom. PEART v. BOLCKOW, VAUGHAN & Co., 

YOUNG v. LONDONDERRY COLLIERIES, 94 L. J. K.B. 

497; 69 Sol. Jo. 128, C. A. 

Annotation :—Refd. Kennedy v. Horden Collierics, Ram- 
ford v. Charlaw & Sacristan Collicrics, Bevan v. Joicoy, 
11925] 2 K. LB. 438. 

3356. Death of dependant before compensation 
assessed—-Amount payable to personal representa- 
tive—Limited to loss of dependant during life.|— 
A. workman died from injuries received in the 
course of his employment, in circumstances which 
gave rise to a liability to make compensation to 
his dependants. IIe had two dependants, his 
widow & a daughter, Lily, aged thirteen. At 
the time of his death, the widow was seriously ill, 
& died within four weeks after the death of her 
husband. A claim was put forward on the basis 
of partial dependency, by deceased widow’s step- 
daughter, Agnes, as personal representative, for 
£250 in respect of the dependency of the widow, 
one moicty of this, i.e. £125, to go to Agnes, & 
one moiety, £125, to Jily, & a further £50 to Lily 
as dependant. The judge awarded £250 as 
compensation, but did not state what sum was to 
go to Lily. The two sisters agreed that £230 of 
this sum should be treated as being due to Agnes 
“as personal representative, & should be divided 
equally between Agnes & Lily, & that Lily should 
also have £20 as a dependant. An award was 
then drawn up purporting to give effect to this 
arrangement by giving Agnes £230 & Lily £20 :— 
Held: (1) as the widow, being only partially 
dependant, had dicd four wecks after the death of 
her husband & before compensation was assessed, 
all that the judge could award to her personal 
represcntatives was a sum cqual to her loss during 
the four weeks she was live; (2) in awarding so 
small a sum as £20 to Lily, the judge had obviously 
had regard to the fact that she was to share in the 
award of £230 to Agnes. The case was therefore 
remitted for reassessment of compensation on the 
basis of the actual loss to the widow during her 
life, & the truc estimated loss to the daughter, 
Lily.— PHILuirs v. Kersnaw, LEEsE & Co., [1920] 
3K. B. 297; 89 L. J. K. B. 1016; 124 L. T. 11; 
tar oe 710; 64 Sol. Jo. 584; 13 B. W. C. C. 


D. Children’s Allowance. 


He oe Compensation Act, 1925 (c. 84), 
5. 3). 

3357. Who is a ‘‘ child ’’ for purpose of increased 
compensation — Illegitimate grandchild.] — An 
illegitimate grandchild, under the age of fifteen, 
of a workman who meets with a fatal accident in 
the course of or arising out of his employment is 
a “child” within the meaning of Workmen’s 
Lop soine time & the indications are of 
the probable continuance of that 
situation.—WESTERN TRUST Co. v. 
WILLOUGHBY & DUNCAN (1914), 20 
W.L. 2.818; 7 W. W. R. 569.—CAN. 

n. Fight of dependant to minimum 
damasjes—Though in excess of loss 
sustuined.}—A dopondant is entitled 
to the minimum damages even though 
such amount is in excess of the loss 
sustained by the dopendant.—ADAIR v. 

















727.—SCOT. 


tor.J—SUTION vv. 
5 ot 


p. Basis of 





+ 


v. Kivre Coa, Co., Lirp., (1926) 8. C. 
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33621. moun indiscretion of arbitra- 
SUTTON 
S. It. ae S. W. 35; 42N.8. W. W.N 


assessment.}] —- SLM- 
MONS v. BRITISH BROKEN HILL PI:0- 
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Compensation Act, 1923 (c. 42), 8. 2, sv as to make 
increased compensation under the sect. payable 
when such illegitimate grandchild is left wholly 
or partially dependent upon the workman’s 
earnings.— PRITCHARD v. BETTISFIELD COLLIERY, 
Lrp., [1925] 2 K. B. 284; 95 L. J. K. B. 49; 
133 L. T. 448; 41 T. L. R. 551; 69 Sol. Jo. 640 ; 
18 B. W. C. GC. 204, C. A. 

ainoaons :—Distd. Scott v. L. & N. KL. Ry., [1926] 2 


B. 204. Apld. Faulkner v. Sutton (Owners), [1927] 
1K. B. 207. 


3358. —— Illegitimate children of widow—Of 
whom deceased not father.|—Scotr v. LONDON & 
NorruH EASTERN Ity. Co., No. 2086, aie. 

8359. - ---- Sister under fifteen. ]—FAULKNER wt. 
Surron (OWNERS), No. 2167, ante. 


SuB-sEcT. 2.—IN Cask OF DISABLEMENT. 
A. In General. 

See Workmen's Compensation Act, 1925 (c. 81), 
5. 9. 

3360. General object of Act—Compensation for 
loss of earnings.|—Ior scvcral years a workman 
had been employed during the malting scason, 
usually from Oct. to Mar., by resps. at a wage of 
£2 wu week. Hor the rest of the year he was 
employed elsewhere as a farm labourer at 25s. 
a week, with harvest money, about £10. During 
the malting season of 1917-1918 he was employed 
by resps., but had only been working for about 
three weeks when he met with an accident which 
caused total incapacity. 

The county ct. judge decided that the hest way 
of estimating the compensation payable to applt. 
was to ascertain his total earnings for the year, 
which he found to be £78, & he awarded him [5s 
a week, plus 25 per cent. war bonus, making a 
total of 18s. 9d. a week. Applt. appealed & asked 
that the compensation should be on the basis of 
£2 a week & contended that there was nothing to 
justify the judge taking into account what he 
received as a farm labourer, because he was not 
under any concurrent contract of service with 
another employer :—IJIeld: the dominant object 
of the Act was to compensate an injured workinan 
for the loss of what he would otherwise have 
earned but for the accident. Where the terms of 
the employment made it impracticable to compute 
the rate of remuneration, an estimate could be 
made of what he would have received. The 
award being made on that basis the ct. would rot 
interfere with il.—CALVER v. GROOM & SYMONDS 
(1918), 88 L. J. IK. B. 129; 120 I. T. 1515 63 
Sol. Jo. 68; 11 B. W. CO. C. 228, C. A. 

3361. -— Not compensation for pain & suffer- 
ing.|—Inons v. Davis & Timmins, Lrp., No. 3314, 
ante. 

3362. Amount in discretion of arbitrator.|— 
The amount of compensation is in the diserction 
of the arbitrator subject to the express limitations 
in sched. I. (1) to the provisions of sched. I. (2). 


—_. —— -— ee eee te ee EID 





r. ——.J—UHLENBURGIL v. PRINCE 
ALBERT LUMBER Co. (1913), 23 W. L. R. 
539; 3 W. W. R. 1146; 9 DL. RK. 
639; 6 Sask. L. R. 270.—CAN. 


t. ———.] —- MARSHALL wv. NkWw 
ZEALAND Coan & OLL Co., tp. (No. 2), 


(1924), 25 | T1990] N. ZL. R. 644.—N.Z. 


a. ———~.J— TOMPKINS v. NORTUERN 
S.8. Co., (1925] N. Z. L. lt. 465.—-N.Z. 


: .--—.] —- A_workman was en- 
CANADIAN PACIFIO OOEAN SERVICES, | PRIETARY (1922), 22 8S. K. N.S. W. | gaged for a fixed weekly wage. He 
Lrp. (1920), 47 N. B. R. 213; 52) 477; 38 N. 8. W. W.N. 228.—AUS. entered upon his work on a Saturday, 
D. L. 1. 589.—CAN. q. ——.]-— HENRY v. MALcoLM | & worked for the wholo of the follow- 


0. Basis of calculation. }—M‘ARTHUR 


(1908), 39 N. B. R. 74.—CAN. 


ing calendar week, at the end of which 
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Sect. 13.—Amount of compensation: Sub-secl. 2, A., 


B. & C. (a).] 


Where a man earns something but not enough 
when added to the compensation payable to equal 
what he was earning before the injury, an arbi- 


trator is not bound to reduce the 
that the actual loss to the workman 


(1900), 2 W. CU. C. 116, C. A. 
B. Total Incapacity. 


See Workmen’s Compensation Act, 1925 (c. 84), 


8. 9 (2 


). 

3363. Arbitrator not bound to award maximum.] 
—-(1) A man engaged as a casual grain porter 
met with an accident while employed by a corpn. 
He was preferentially employed as an able & reli- 
able man by some firms, but not by the corpn. 
He obtained an average weekly wage of £2 whereas 
the average weekly wage of casual grain porters 
The county ct. judge found that 
prain 
porters & that the man was only entitled to 12s. 6d. 
a week compensation, half the average carnings 
of his grade of casual grain porters :—Held: 
the county ct. judge ought to have had regard to 
the personal qualifications & actual earnings of 


was £1 os. 
there was no grade of preferred casual 


the man as well as the average earnings of his 
grade, & he was entitled to compensation at £1 
a week. 

(2) An arbitrator is not bound to award the full 
half of his average weekly earnings to a workman 
as compensation for to incapa. ity, although 
he cannot give more.—SNELL v. Bristoi CoRPNn., 
[1914] 2 K. B. 291; 88 L. J. K. B. 353; 110 
L. T. 5663; 7B. W. C. CO. 236, C. A. 


-lnnotations :-—As to (1) Consd. Cue v. Port. of London 
Authority, (1914) 3 K. B. 892. Refd. Twidale +». L. & 
N. I. iy., [1925] 2 K. B. 465. 


C. Partial Incapacity. 
(a) In General. 

ae Workmen’s Compensation Act, 1925 (c. 84), 
8. 9 (3). 

3364. Discretion of county court judge.|/—A 
workman employed as a haulier at a colliery 
was, by an accident arising out of & in the course 
of his employment, totally incapacitated for 
work. Compensation was, by arrangement, paid 
him by his employers at the maximum rate 
under Workmen’s Compensation Act, 1897 (c. 37), 
naincly 17s. per week, that being 50 per cent, of 
£1 14s., the amount of his average weekly carn- 
ings before the accident. Io subsequently so far 
recovered from the effects of the accident as to 
be capable of light work, & his employers took 
him back into their service as a lampman at 
wages of £1 9s. 5d. per week, & ceased to pay 
hint compensation. At that time the rate of 
wages paid to hauliers in the colliery had fallen 
to £1 9s. Sd. per week. ‘lhe workman having 
filed a request for arbn. in the county ct. to 
assess compensation under the Act, the county 
ct. Judge refused to award him compensation, 
siving reasons for so doing which indicated that 
he might have acted on the view that the amount 
of the average weekly earnings to be taken as the 


———a ee we oe 
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ayments so 
1 be borne 
equally by him & his employer.—ELMs v. KNoTT 


SN ee 


MASTER AND SERVANT. 


basis for determining the amount of compensation 
was subject to variation in accordance with the 
fluctuations in the rate of wages in the employ- 
ment subsequent to the accident :—Held: the 
amount of the workman’s average weekly earnings 
as originally ascertained for the purpose of fixing 
the maximum compensation was not subject to 
variation by reason of the fall in the rate of wages 
paid to hauliers since the accident; & it was a 
matter for the discretion of the county ct. judge 
whether he would award to the workman any 
substantial amount, &, if so, what proportion of 
the difference between the amount of his average 
weekly earnings before, & the average amount 
which he was able to earn after the accident ; 

& the case must therefore be remitted to the 

county ct. judge for reconsideration. JAMES v. 

OCEAN CoAt Co., [1904]2 K. B. 213; 73 L. J. K. B. 

915; 90 L. T. 834; 68 J. P. 431; 52 W. It. 497; 

20 T. L. R. 483 5 6 W. C. CO. 128, OC. A. 

Annotations > - Distd. Bevin v. Energlyn Colliery Co., [1912] 
ear ar 63; Woodileo Coal & Coke Co. v. M‘Neill, [1918] 
3365. ——— Must be exercised with regard to par- 

ticular circumstances.|—In awarding compensa- 

tion under Workmen’s Compensation Act, 1897 

(c. 37), Sched. I., clauses 1 (b), 2, to workmen 

partially incapacitated for work, a county ct. 

judge cannot lay down any general rule as to the 
amount of compensation which he will award. 

The judge must exercise his discretion with regard 

to the circumstances of the particular case.— 

WEBSTER v. SHARP & Co., Lirp., [1905] A. C. 284 ; 

a K. B. 776; 92 L. IT. 873 5 7W.C. C. 118, 


8366. ——— Regard must be had to extraneous 
circumstances.|—In awarding compensation to a 
workman for partial incapacity under Workmen’s 
Compensation Act, 1906 (c. 58), Sched. I., clause 3, 
the ct. will have regard to extraneous circumstances 
not personal to the workman. 

In 1907 a collier sustained injuries through an 
accident, & was paid compensation by his em- 
ployers until Feb. 1911. In Aug. 1911, he com- 
Inenced proceedings to recover compensation for 
partial incapacity. Befure the accident his 
average weekly earnings were £2 198. Id., but nuw 
he was only carning £1 12s. 7d. a week. ‘There 
was cvidence, however, that apart from any 
accident he would not have been able to earn as 
much as he was doing in 1907, because colliers’ 
earnings had fallen universally owing to the 
passing of the Coal Mines Hegulation Act, 1908 
(c. 57), which reduced the working hours of 
miners to eight hours a day :—Held: the fall in 
wages was a circumstance to which the ct. must 
have regard in awarding compensation for partial 
incapacity under Workmen’s Compensation Act, 
1906 (c. 58), Sched. I., clause 3.— BEVAN v. ENER- 
GLYN COLLIERY Oo., [1912] 1 K. B. 63; 81 L. J. 
K. B. 172; 105 L. T. 654; 28 T. L. R. 273 5 
B. W. ©. 0. 169, O. A. 

Annotations :—Consd. Heathcote v. Haunchwovd Collieries, 
[1917] 1 K. B. 450. Tarr v. Cory, [1917] 2 K. B. 
774. Apprvd. Woodilee Coal & Coke Co. v. ‘Neill, [1918) 
A. ©. 43%. Consd. Port of London Authority v. “Gray, 

{1919] 1 K. B. 65 ; Wood v. Wentworth Silkstone Colliery 

Co. (1925), 133 L. T. 656. Refd. M‘Dowell v. M‘Gladdery 


(1916), 9 B. W. C. C, 638 ; Ling v. De Dion Bouton, [1920] 
1K. B. 88. 





his omployment was torminated by 7 ; 
his employers in consequence of an | PART XIV. SECT. 13, SUB-SECT. 2. a Si pelt ei pe a Co” 
injury resulting in total Incapacity, & ils (1903), 5 F. (Ct, of Seas.) 958.—SCOT. 
entitling him to compensation:— | . IVhat should be considered — pen es _ ; 
Lire : t a epi tare hs age was the | Prospective right to pension.}—The 5 ‘ 
basis for de rmining tho amount of | compensation payable should a de- e. Total incapacily by second 
e weekly payment due to the work- | termined without regard to the pro- ugpension of compensation 
ae he eM eae v. | spective right of appct. to a pension. ot respect of Jirst hor Pas eae 
Oe » OF. (Ct, | —BaRRy ov. VICTORIAN RaiLway | SIRES 0. AUCHINUES Coat 00. Lip. 
Sess.) 997.—SCOT. Comms., [1916] V. L. R. 686,—AUB, | (1910), 57 Se. L. RB. 80. 


Part XI1V.—WoRrKMEN’S COMPENSATION Acts. 


3867. —-— Not bound to reduce payments— 
Where loss of workman not shared equally by 
employer.|—TEx11is v. KNort, No. 3362, ante. 

3368. ——— Not bound to award maximum.|— 
An injured workman who had previously earned 
328. 6d. per week, earned 25s. per week after the 
accident. He claimed 7s. 6d. per week, & the 
judge awarded him 3s. 9d. :—Held: there was no 
misdirection, & the judge not being compelled 
to give the full difference between the earnings 
before & after the accident, his discretion could not 
be interfered with—Humraryeys v. Ciry oF 
JAONDON ELECTRIc LIGHTING Co. (1911), 4 B. W. 
C. C. 276, OC. A. 

3369. ——— ——— Where proof of ability of work- 
man to earn more.|—PortT or LONDON AUTHORITY 
v. GRAY, No. 3384, post. 

3370. To disregard trivial amounts.]—-A 
railway goods porter, employed at a harbour, was 
injured by accident, &, after some months’ total 
incapacity, was employed by the day by the 
same employers at light work as a porters’ mess 
room attendant. He was paid the same wages as 
previously. Owing to a strike in Dublin causing 
diminution of traffic, he was out of work on four 
days, but not consecutively. He made no attempt 
to obtain work clsewhere on those days & applicd 
for 7s. 10d. compensation in respect of them, 
saying that his injury prevented him earning 
wages elsewhere during this period. The county 
ct. judge refused to award any compensation & 
merely granted a declaration of liability :—Held : 
without deciding whether or not the man was 
entitled to compensation during this period, & 
assuming everything in his favour, he would only 
be entitled to the difference between his average 
weekly carnings before & after the accident, & 
the effect of so short a time upon the calculation 
of his average weckly earnings after the accident 
was so trivial that the award of the county ct. 
judge was justified. lis non-employment did not 
arise from incapacity to work owing to his injuries 
from the accident & he was consequently not 
entitled to compensation. 

Average weekly earnings do not mean a full 
week of six days as compared with a week of 
five days. You must take an average of twelve 
months, if you can (LORD CozENns-Hanpy, M.R.). 
—-WoobDHOUSE v. MIDLAND Iliy. Co., [1914] 3 
K. B. 1034; 83 I. J. K. B. 1810; 111 L. TT. 
1084; 30 T. J. lt. 653; 7 B. W. C. C. 690, C. A. 
~funotalion :—Apld. Webster v. s r 

hipaa Apld a bster v. Harrison, Townsend (1920), 

3871. What should be considered—General fall 
of wages.|—-BEVAN v. ISNNERGLYN COLLIERY Co., 
No. 3866, ante. 

3372. General rise of wages.|-—HraTH- 
COTE v. HAUNCHWOOD COLLIERIES, No. 3230, ante. 

3373. -|—In reviewing the amount 
of compensation payable undcr para. 3 of 
Schedule I. to the Workmen’s Compensation 
Act, 1906 (c. 58), in the case of partial incapacity, 
the arbitrator is entitled to take into consideration 
«. gencral rise of wages, provided that he keeps 
Within the limits fixed by that para. as those 
Within which compensation may be given.— 
WoopiLEE Coat & COKE Co. v. M‘NEILL, [1918] 
A. 0.43; 87L. J. P. 0.17; 117 L. T. 6743 34 
i. L. R. 10; 62 Sol. Jo. 7; 10 B. W. C. OC. 637, 


Annotations :-—Consd. Ling v. De Dion Bouton, [1920] 1 
K. B. 88. Refd. G. W. Ry. v. Holps, [1918] A. GC. 1413 


PART XIV. SECT. 13, SUB-SECT. 2.—_ 
. C. (a). 3372 i. 
8371 i. What should be coneidercd— | Held: 
General fall of wages.J— ae = 




















]}-~PERRE 
CUNINGHAME, LTD. ¥v. BLAcK, { 


S. C. 1150.—SCOT. 
General rise of 
the fact that tl 
@ gencral rise in wages between the 
date of the agreement & the date of 


415 


Heathcote v. Haunchwood Colliorics, [1918] A. C. 52:3 
Port of London Authority v. Gray (1918), 88 L. J. K. B. 
107; Fallens v. Dixon (1923), 17 B. W. C. C. 314. 


3374. Offer of suitable work.|—-Where an 
offer is made by an employer, during the course of 
arbn. proceedings by an injured workman for the 
purposes of obtaining compensation under Work- 
men’s Compensation Act, 1906 (c. 58), to take the 
workman back & find him suitable work, the nature 
of which should be specified, at his old rate of 
wages, it is a mutter that, notwithstanding that 
it lis declined, ought to be considered & taken 
into account by the county ct. judge when fixing 
the weckly payment payable to the workman, 
it being a saving of expense that it should be so 
considered inasmuch as, although it may entail an 
adjournment of the case, the judge has power 
over the costs & can order the party to pay the 
costs which were occasioned or necessitated by the 
adjournment. 

In Apr. 1917, appct. met with an accident that 
seriously affected the sight of his left eye. After 
he had substantially recovered resps., his em- 
ployers, in Aug. 1917, took him back to work. 
The work that he was given to do was that of 
mixing lime, & making mortar with lime. The 
effect of the work was that after four or five days 
appct. found that it began seriously to affect his 
sound right eye, & he discontinucd the work. 
Thereupon appct. claimed compensation against 
resps. that was followed in due course by a 
request for arbn. under Workman’s Compensation 
Act, 1906 (c. 58). 

At the hearing before the county ct. judge in 
Oct. 1916, after the evidence was completed but 
before the judge delivered his judgment, resps. 
offered to take appct. back at his old rate of wages 
& to find him suitable occupation. That offer 
was not however taken into account by the judge 
when he made an award in favour of appct. :— 
Held: in these circumstances the case must go 
back to be reconsidered.—Cxoss v. WHITKHEAD 
AIRncrAFT Co., Lrp. (1918), 87 L. J. K. LB. 702: 
118 L. T. 790; 11 B. W. 0. 0.1, 0. A. 

3375. ——- |—A workman met with an 
accident to the finygers of his left hand. Lle was 
paid compensation, & when he recovered was 
given work as a lavatory attendant. Le worked 
as an attendant for a year, & then it became 
necessary tor him to work overtime. Ife drew 
overtime pay for a short while & then asked that 
his overtime should be paid at the rate of time & 
a half, the union rate of pay. This was refused. 
He then declined to work overtime at all & was 
discharged. The county ct. judge held that in 
the open market his carning capaciby was only 
10s. a week, & he awarded him compensation on 
the basis of partial incapacity :—Held: the 
material questions whether the work at which 
he had been employed since the accident was suit- 
able employment, whether the work was still 
open for him, & whether there was cver an agrev- 
ment by the employers to pay for overtime had 
not been considered, & there must be a new trial 
in order to have those questions decided. — 
Leach v. Dick, Kerr & Co., Lip. (1921), 14 
B. W. C. C. 134, C. A. 

——. ——— On review of weekly payments— 
Offer made in court.]—See No. 3768, post. 

3376. Maximum amount—Application of maxie- 
mum for total incapacity.|—Sched. I., clause 2, 
of Workmen's Compensation Act, 1897 (c. 37), 


A re 








the application did not per se entitle 
the workman to an iucrcase.—MAL- 
COLM v. SrowaRT (THomAS) & Co., 
Lrp., [1913] 8. C. 1024; 50 8c. KR, 


es. }+— 
1cre h been 
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Secl. 13.—Amwunt of compensution: Sub-sect. 2, C. 
(a), (b) & (c).] 


which provides that in fixing the amount of a 
weekly payment regard is to be had to the 
difference between the average weekly earnings 
of the workman before the accident & the average 
amount which he is able to earn after the accident, 
does not operate so as necessarily to cut down the 
maximum rate of compensation allowed by 
clause 1 (b) of the Sched.—ILIANGWORTH v. 
WALMSLEY, [1900] 2 Q. B. 142; 69 L. J. Q. B. 
519; 82 L. I’. 647; 167. L. R. 2813; 2 W.C.C. 


118, C. A. 
Annotation :~-Consd. Webster v. Sharp, (1904) 1 K. B. 218. 
8377. -—— Whether limited to difference be- 


tween earnings before & after accident.}|—Thc 

amount of compensation recoverable is not limited 

to half the difference between the earnings before 

& after the accident.— JONES v. LONDON & NoRTIU- 

WESTERN Ity. Co. (1901), 4 W. C. C. 140, C. A. 

Annotation -—Refd. Kdwards v. Alyn Steel Tinplate Co. 
(1910), 3 B. W. C. C. 141. 


(b) Averuge Amount of Eurnings after Accident. 

ao Worknicn’s Compensation Act, 1925 (c. 84), 
s. 9 (3). 

3378. How calculated—-Average over twelve 
months.]—Woopuousk v. MIDLAND Ity. Co., No. 
3370, aude. 

3379. —-— Average over whole period.|—A 
workman commenced work, dealing with acids in 
the lithographic trade, in Mar. 1918. He became 
incapacitated from excemetous ulccvation & the 
date when disability commenced was certified as 
Dec. 6, 1918. Ile was totally incapacitated from 
that date until Apr. 1019, when he restarted lighter 
work & continued until Aug. 1919, when he was 
again away for a month totally incapacitated. 
Le started work again in Sept. 1919, & continued 
working. We received full compensation during 
the periods of total incapacity & claimed com- 
pensation during partial incapacity. When he 
started work in Mar. 1918, the minimum wage was 
£3 4s. Od.; in Apr. it was raised to £3 11s. 6d., & 
in Oct. to £3 10s. Od. The workman contended 
that at the time of disablement his average weekly 
earnings were therefore £3 19s. Od., but the county 
ct. Judge took the average over the whole period 
& assessed it at £3 8s. 7d. When the man restarted 
work he earned from Apr. 1919, to Aug. about 
£3 a week; from Aug. to Sept. nothing; from 
Sept. to Jan. 1920, £3 15s. Od., & from Jan. 
L4 2s. Gd. The workman contended that from 
Apr. 1910, to Aug. he should be compensated on 
the basis of the difference between £3 & his pre- 
accident carnings ; but the county ct. judge again 
took the average over the whole period Apr. 1919, 
to the time proceedings were commenced in Feb. 
1920, excluding the month of total incapacity, 
& found the average to be £3 9s. 6d. Upon this 
he held that. no compensation was due, & dis- 
inissed the application with costs. The employers 
had submitted to a declaration of liability at the 
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opening of the hearing when it had first been 
asked for by appet.:—Held: there was no mis- 
direction in the method adopted by the learned 
county ct. judge in assessing the average weekly 
earnings either before or after the accident, & the 
order as to costs was within his judicial discretion. 
—WEBSTER v. HARRISON, TOWNSEND & Co., LTD. 
(1920). 89 L. J. K. B. 1077; 124 L. T. 43 138 
B. W. CG. C. 195. 

3380. Earnings in independent business in- 
cluded.|—esp., a workman, met with an acci- 
dent, & was awarded a weekly payment as com- 
pensation under Workmen’s Compensation Act, 
1897 (c. 37). Upon an application by his former 
employers to review the weekly payment, the 
county ct. judge refused to take into consideration 
the earnings of resp. in a business that he had 
started after the accident. On appeal :—Held: 
the expression ‘‘ the average amount which he is 
able to earn after the accident,’ in para. 2 of 
Sched. I. to the Act, i3 not restricted to carnings 
in the service of an employer, but includes earnings 
in an independent business.—NorMAN & Burr 
v. WALDER, [1904] 2 K.B.27; 781. J. K. B. 461 ; 
90 I. T. 531; 68 J. P. 4013; 52 W. BR. 402; 20 
YT. L. R. 427; 48 Sol. Jo. 395; 6 W. C. C. 124, 
C. A. 

Annotations :—Expld. Calico Printers’ Assocn. 1. Mighium, 

(1912) 1 K. 18. 93. Consd. Duberley v. Maco (1913), 6 

gous 82; Port of London Authority v. Gray, [1919] 


3381. How value computed.]—CaLico PRINT- 
EKs’ Assocn., Lrp. v. lliguam, No. 3781, post. 

3382. J|—A farm teamster was re- 
ceiving 5s. a» week compensation for the loss of 
his left thumb under a recorded memorandum of 
an agreement to pay the 5s. so long as he was not 
carning more than 10s. a week, in which event 
the amount was to be settled by arbitration. Le 
subsequently Jeft his employment & took a farm 
of his own of 54 acres, ata rent of £95 per annum, 
he had (inler alia) eight bullocks & two horses, & 
employed his father at 13s. a week & board & 
lodging & also a lad. Le himself, with his wife 
as housekeeper to another employer, received 
free board & lodging at a clergyman’s house. On 
an application by his old employers to diminish 
the payments, the county ct. judge found he was 
earning more than 10s. a week, & reduced the 
compensation to 1d. a weck :---Held: there was 
evidence to support the finding. 

When a man is a master, it is very difficult to 
say what he is capable of carning. All one can say 
is that, considering the man as doing what he did, 
what would he have had to pay somebody else 
for doing that. 

The judge must bring with him into court some 
knowledge of the general course of business 
dealing with farms large & small (CoZENs-ILARDY, 
A eda v?. MACE (1913), 6 B. W. C. C. 

2, C.A. 

3383. What is amount workman able to earn— 
—Prim& facie actual earnings.]|—LIEATIHCOTE v. 
ILTAUNCH WOOD COLLIERIES, No. 8230, ante. 











3377 i. ALarimum amowul— Whether 
limited to differcnee belween earnings 
before & after accident.}--In estimating 
damages, tho inability of the injured 
workman to carn an iucome equal to 
that which ho has earned in the past 
must be taken into considoration, & 
the measure of such damuges is the 
difference between what the workman 
might have earned if he had not. beon 
injured & what he might earn in his 
injured state.—KERR v. BENELL (1914), 
29 W. L. KR. 383; 7 W. W. R. 153 7 
Sask. L. li. 78.—-CAN. 


3377 it, ————-.. }_ GEARY v. DIXON 


(1902), 4 Kr a CBs, 
SCOT. (Ct. of Sess.) 1143 

Dixow (1002), 4 ¥. (Ob of Bese) TAT 
BCT et 4 F- (Ct. of Sess.) 1147. 


33877 iv. ——.]—— CORBET ¥. 
GLasgow Inon & Srret Co. (1903), 
5 F. (Ct. of Sess.) 782.—SCOT, 

3377 v. -J—BRrYson v. DUNN 
& STEPHEN, LtTp, (1905), 8 F. (Ct. of 
Sess.) 226; Sc. L. R. 236; 13 
Ss. L. T. 697.—SCOT, 











; : & age <2 
RUSSELL (ARCHIBALD), Tirh., [1916] 
S.C. 536; 53 Sc. L. R. 377.—SCOT. 


f. Chances of employment les- 
sened.}—In estimating compensation 
for the loss of a thumb, considcration 
inust be given to the fact that while 
claimant is not thereby entirely pre- 
vented from carrying on his occupa- 
tion, his chances of employment in 
competition with others are lessened, 

his earning power consequently 
reduced.—KOYLANCE wv. CANADIAN 
 Ppuerty haa Co. (1908), 14 B. C. R. 
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work stoking a furnace, but this he refused as 
being unsuitable. : 
application for compensation, supported this view, 
& awarded full compensation :—Held: there was 
evidence to support the finding.—THompson v. 
A BMTON (JoHN) & Co. (1914), 7 B. W. C. ©. 703, 


(c) What is Suitable Employment. 

3384. Only arises in estimating possible earnings. | 
~-A workman who had met with an accident & 
received full compensation for four years, enlisted 
in the Army under the Derby Scheme, & in 1916 
was called up for active service whilst still partially 
incapacitated. He remained over two years in 
the Army, from which he was ultimately dis- 
charged as medically unfit. Much of his time had 
been spent in hospital, & his original disability 
had in fact been aggravated :—Held: in assessing 
the compensation payable to him during the 
period he was in the Army, the pay received by 
him, the cash value of his ration allowance, & the 
separation allowance paid to his wife must all be 
treated as weekly earnings, & be deducted from his 
average weekly earnings before the accident. 

The difference between the workman’s average 
weekly earnings before the accident & the amount 
he is actually earning, in cases of partial incapacity, 
represents a maximum, which may be reduced if 
it is proved that he would be able in some suitable 
employment to earn more than he is in fact 
carning. ‘The expression “ suitable employment ’’ 
1s only used in reference to estimating possible 
carnings (SWINFEN Eapy, M.R.).—Porr or 
LONDON AUTUORITY v. Gray, [1919] 1 K. B. 65; 
88 L. J. K.B.107; 120L. 1.11; 350. L. RB. 49 ; 
63 Sol. Jo. 54; 11 B. W. ©. C. 206, C. A. 

8385. Question of fact.}—A coal miner whilst 
employed getting coal at the coal face in a colliery 
met with an accident. A piece of coal flew into 
his left eye, which became permanently injured. 
The sight was not destroyed, but the miner was 
rendered less fitted for his particular work than a 
one-cyed nian. The collicry co. after having 
paid him compensation for several months, offered 

im work at the coal face at his old wages. On 
his declining the offer they ceased their payments, 
he thereupon filed a request for arbitration 
for the determination of the question whether the 
work offered to him was suitable employment 
within Workimen’s Compensation Act, 1906 
(c. 58), Sched. I., para. 3. ‘The county ct. judge 
on the medical evidence found that there was an 
appreciable increase of peril of injury to the 
remaining eye, & of injury generally, in working 
at the face with one only available eye. He was 
therefore of opinion that the work offered was 
not quite suitable employment, & awarded com- 
pensation :—Held : 
& question of fact; the finding of the county ct. 
judge meant that the employment was not suitable, 
although nearly so, thus negativing suitability, 
& there was evidence to justify the finding, & there- 
fore it could not be interfered with.—EyYRE v. 
HovuGutTon MAIN CoLLIERY Co., Lrp., [1910] 
1 K. B. 695; 79 L. J. K. B. 698 ; 102 L. T. 385; 


26 T. L. R. 302; 54 Sol. Jo. : »~W.C.C, 
350, C. 4. o£ Sol. Jo. 304; 3B. W.C. 0 


Annotutions :—Consd. Jackson v. Hunslet Engino Co., [1916] 
2 K. B. 8. Refd. Dinnington Main Coal Co. v. Bruins 
(1912), 5 B. W. CO. C. 367; Howards ». Wharton (1913), 
6B. W. C. CG. 614; Law »v. Baird ar 7B. W. GC. C. 
846. Mentd. Elliott v. Curry & Dodd (191), 5 B. W. G. CG. 


3386. 
necessitating its immediate removal. After an 
interval he returned to his old employers & was 
given work, but he had again to go to an eye 

ospital by reason of the other eye becoming 
affected. He attributed this to the dusty nature 
of the work he was doing. He was treated at the 
hospital & given glasses. He was then offered 


Le Be eee gi oe 
be ST a ee oe ce se 





]—A lad injured his eye at work 


** suitable employment ”’ was 
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The county ct. judge, on an 


"8387. .|—A. workman, who had lost one 





eye by accident at his employment, was offered 
his old work as a toolsmith by his employers. 
He tried to do this but gave it up on the ground 
that he could not stand the noise of the workshop 
& the work was not suitable for him. The 
employers applied to reduce the compensation 
being paid to the man. The county ct. judge 
accepted the man’s evidence that he could not do 
the work & refused to reduce :—Held: there was 
no ground for altering the award.—PENMAN v. 
cca aad Docks Co.,’Lirp. (1915), 8 B. W.C. OC. 
487, C. A. 


3388, ——-.]—A steel fettler, twenty-three years 


of age, met with an accident resulting in the loss of 
sight to one eye. 1 
bility & paid him compensation for a certain period, 
after which they terminated payment on the 
ground that he was able to resume his former 
occupation. : f 
do his old work, but said that men engaged in this 
occupation were so liable to be hit in the eye by a 


lis employers admitted lia- 


The man admitted that he could 


piece of flying stecl that, having lost one eye 


already, he ought not to run a risk of losing the 


sight of his remaining eyc, which would render 
him totally blind. The county ct. judge found 
as a fact that the work of a steel fettler offered 
him was suitable work & dismissed the applica- 
tion :—Held: there was no ground for altering 
the award.—HovusLry v. HADFIELDS, Lrp. (1915), 
8 B. W. C. C. 497, C. A. 

Annotation :—Consd. Jackson v, Hunslet Engine Co., [1916 


3389. -]|—The employers of a man who had 
lost an eye by accident arising out of & in the 
course of his employment in their service alleged 
that his incapacity had terminated, & they 
ceased to pay compensation to him. He applied 
for compensation, & the employers offered a 
Suspensory award. The county ct. judge was of 
opinion that the incapacity had terminated & 
refused to make any award. ‘the Ct. of Appeal 
sent the matter back to the judge to make an 
award & to consider for this purpose whether the 
work offered to appct. by the employers was 
suitable. The judge held, on the ground (inter 
alia) of the unusual risk which would be run by a 
one-eyed man, that the offered employment was 
not suitable & awarded full compensation :— 
Held: on appeal, suitability was a question of 
fact ; there was sufficient evidence to justify the 
finding that the work was not suitable without 
reference to the extra risk; & semble, under the 
direction given in the first appeal the learned 
judge was right in taking the extra risk run by a 
one-eyed man into consideration; the award 
ought to stand; the ct. could not interfere with 
it unless there had been a plain misdirection; & 
that was not the case. 

When several reasons are given for deciding in 
reference to a question of fact & some of thoso 





reasons are indisputable, I do not think we ought 
to be astute in be tiegecd the award, even if we 
think that one o 


the reasons which the judge 
assigned may be open to question (LORD CozENs- 
Harpy, M.R.).—JacKson v. HuNsLET ENGINE 


rE ee ee Be es. ee eee te nee 





3385 i. Question of fact.}\—Wais & SONS ». M‘NEIcE (1912), 46 I. L. T. 202; 6 B. W. C. C. 445.—IR, 


J.—VOL. XXXIV. 


BE 
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Sect. 18.-Amount of compensation: Sub-sect. 2, C. 
(c), & D.) 


Co., Lrp., [1916]2K.B.8; 85L. J. K. B. 1213; 
st 7 i 684; 60 Sol. Jo. 886; 9 B. W. ©. C. 
Annotations :—Reld. Jonkinson v. Steiner (1916), 9 B. W. 
C. C. 571. Mentd. Neilson v. Farme Coal Co, (1915), Ltd. 
(1918), 13 B. W. ©. OC. 456; Hart v. Cory, (1916) 1 K. B. 


8890. ———.J—The workman while in the em- 
ployment of applts. as a riveter early in Dec. 
1024, met with an accident whereby he lost five- 
sixths of the vision of one eye & received full 
compensation until the beginning of Feb. 1925. 
He was then examined by the doctor of applts., 
who said that though his cye was thus blurred by 
the loss of five-sixths of the vision he was never- 
theless quite able to do the work of a riveter. The 
employers offered the man his old work as a 
riveter &, when he refused it, stopped compensa- 
tion. Thereupon the workman, who admitted 
he was able to do a labourer’s work made a request 
for arbn. & claimed the difference between the 
amount he would earn as a labourer & the amount 

ayable to a riveter. The county ct. judge said 

e attached no weight to evidence that other 
one-eyed men were doing the work of a riveter, & 
found as a tact that such work was not suitable 
for appct., & awarded compensation accordingly : 
—Held: it was a question of fact as to which there 
was evidence to support the finding & there was 
no misdirection—RORERTS v, VICKERS, LTD. 
(1025), 18 B. W. C. C. 818, C. A. 

8391. What must be considere--—Exceptional 
risks.|—Eyrr v. HOUGHTON MAIN COLLIERY Co., 
Lrp., No. 3385, ante. 

8392. One-eyed man.|—JACESON v. 
IIUNSLET ENGINE Co., Lrp., No. 3389, ante. 








D. What is Payment, Allowance or Benefit. 

ar depts Compensation Act, 1925 (c. 84), 
8B. e 

8393. Must be assessable in money.]—A 
miner was injured by accident arising out of his 
employment in 1920, & he was paid full com- 
pensation under an agreement until the end of 
1924, when the employers found him light work 
at wages Icss by 10s. 6d. a weck than the wages he 
would then have been earning if he had returned 
to his former occupation, wages in which had been 
reduced. The employers, therefore paid 5s. 3d. a 
week compensation. The workman thereupon 
applied for arbn., & the employers submitted to 
an award of 5s. 3d. a week, which they said was the 
full measure of their liability. The workman 
sought to take advantage of an agreement made in 
Oct. 1923, between the workmen’s union & two 
employers’ assocns., providing that subject to 
disputed claims being referred to arbn. between 
the agents of the men’s union & the insurance co., 
the employers would, as far as possible, provide 
light work for men who had been injured in their 
sca Hate & would pay compensation on the 
scale provided in the Bill then before Parliament 
[afterwards passed into law as Workmen’s Com- 
pensation Act, 1923 (c. 42). 

The county ct. judge made an award of the 
amount submitted to be paid by the employers, & 


oF eee 








——— ns wee ee ee. 


3382 1. What musi be considered—Ex- 
tonal risks—One-cyed man. }—LAW 
©. BarRD (WILI1AM) & Co., LTp. (1914), 


7 B. W. OC. C. 846.—SCOT, 9B. W. C. 0, 


ployer during the period of his incapacity. .. .’ 


ta workman’s health.}—THOMSON vw. 

WaTSON, LTD., [1916] S ; 

Sc. L. R. 65; | 28S. L. T. 2463 
4 8.—SCOT. 
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gave them the costs of the arbn. He held that the 
agreement applied to the case & brought in the 
provisions of Workmen’s Compensation Act, 1923 
(c. 42), & also that the opportunity of employment 
provided by the agreement amounted to a “* pay- 
ment, allowance, or benefit’ within Workmen’s 
Compensation Act, 1906 (c. 58), sched. I. (3), the 
value of which must be taken into consideration 
in fixing the compensation :—Held: (1) the case 
must be remitted to the county ct. judge to be 
reheard. The agreement not having been recorded 
was invalid, & could not apply the scale of Work- 
men’s Compensation Act, 1923 (c. 42), to the 
compensation payable in respect of an injury 
happening to a workman before that Act came into 
operation, & was not a ‘‘ payment, allowance, or 
benefit > within Workmen’s Compensation Act, 
1906 (c. 88), sched. I. (3), those words referring 
only to money, or something capable of being 
exactly assessed in money valuc; (2) a mere 
promise to provide work was incapable of exact 
valuation; (3) the agreement did not apply to 
disputed cases, & was an attempt to contract out 
of the terms of the Workmen’s Compensation Act, 
1906 (c. 58).—Woop v. WENTWORTH SILKSTONE 
COLLIERY Co., Lrp. (1925), 1383 L. T. 656; 18 
B. W. C. C. 278, C. A. 

3394. Sum paid in settlement of claim—Regis- 
tration of agreement refused.|—The employers 
after paying compensation for some months gave 
appct. £10 in full settlement. The county ct. 
judge refused to register a memorandum of this 
agreement, & on a subsequent application for 
compensation, refused to take into account the 
£10 so paid :—Held: the county ct. judge should 
have taken into account the £10 received from the 
employers.—HORSMAN v. GLASGOW NAVIGATION 
Co., Lrp. (1909), 3 B. W. C. C. 27, C. A. 
$3895. Benefits to seaman—Voluntary payments.] 

seaman sustained serious injuries. He was 
conveyed to a hospital whilst unconscious, & re- 
mained there after his discharge from the ship 
for fifteen wecks. ‘The shipowners made payments 
for his maintenance during that period equal to 
the full weekly compensation for which they were 
liable. They were not Icgally compellable to 
make these payments under M. S. Act, 1894 
(c. 60):—Held: such payments were a benefit 
which the workman received from the employers 
during the period of his incapacity, within Work- 
men’s Compensation Act, 1906 (c. 58), sched. I. 
(3), & regard must be had to them in fixing the 
amount of compensation. KEMPSON v. Moss 
Rost (OWNERS) (1910), 4 B. W. ©. C. 101, O. A. 

8396. ——— Not compulsory payments—Under 
Merchant Shipping Acts.|—By Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 7 (1), the Act is 
applied to seamen subject to certain modifica- 
tions including (e), which provides that the weekly 
payment shall not be payable in respect of the 

eriod during which the shipowner is under the 

. S. Acts liable to defray the expenses of main- 
tenance of the injured seaman. 

In fixing the amount of the weekly yment 
pe 8 of Schedule I. enacts that ‘ regard ‘shall 

e had to any payment, allowance, or benefit 
which the workman may receive from the em- 
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k. Benefits to seaman — Payment 
of hospital charges by employer.J—A 


- GC. 23; 53 


$302 i, —— --——. ——__.}.-_R ; h. Employment involving Sunday | seaman, injured by accident sing 
Fire Coax Co., Lrp. (Ib, 8 OW. work. SMITH v. BEARDMORE & Co., | out of & in the course of his an 
0. GC. 350.—SCOT, LTpD., {1922} S. ©. 181; 59 Sc. L. R. | ment, went to a hospital where he 
94; [1922] 8. L. T. 58; 15 B. W. | received maintenance & medical treat- 


g.—— Suitability having regard | 0. 0. 389.--SCOT. 


ment, which was subsequently paid 
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The words ‘‘ any payment, allowance, or benefit "’ 
must be construed with some limitation. For 
instance, regard must not be had to payment or 
discharge of debts due from the employer to the 
workman, nor, in the case of a seaman, to any 
payment, allowance, or benefit which under the 
M. 8. Acts the employer is bound to give, or which 
is not received in respect of the seaman’s incapacity 
& in respect of that period of incapacity which 
is covered by the Compensation Act. The mean- 
ing is that the seaman is not to be paid twice 
over by the overlapping of benefits derived from 
two separate statutes. 

seaman on a voyage abroad was rendered. 
totally incapable by an accidental injury, & was 
placed in a foreign hospital. The shipowners, 
in accordance with their obligations under the 
M. S. Acts, paid him cight days’ wages for the 
interim between the accident & his discharge, also 
his medical & surgical expenses in tho hospital, 
& made provision for his maintenance & return 
to England :—Held: in fixing the amount of the 
weekly payment under Workmen’s Compensation 
Act, 1906 (c. 58), in respect of his continued in- 
capacity in England regard must not be had to 
the payment of the eight days’ wages or of the 
maintenance & other expenses.—MCDERMOTT v. 
TINTORETTO (OWNERS), [1911] A. C. 35; 80 
L. J. K. B. 161; 103 L. T. 769; 27 T. L. BR. 149; 
55 Sol. Jo. 124; 4 B. W. CO. C. 123; 11 Asp. 
M. L. O. 615, H. L. 


Annotations :—Distd. Porter v. Whitbroad (1914), 7 B. W. 
C, C. 205. Expid. Considine v. McInerney, [1916] 2 A. C. 
162. Distd. Watts v. Manchester Corpn., [1917] 1 K. B. 
791. Expld. Ashrody v. City of Edinburgh (Owners), 
(1920] 1 K. B. 301. Consd. Anchor Line (Henderson 
Bros.) v. Mohad, [1922] 1 A. ©. 146; Danish Bacon Co. 
v. Food gremetes d (1922), 91 L. J. K. B. 743. Apld. Small- 
bone v. Fawcett, Preston, [1922] 2 K. B. 638. Consd. 

Langford v. Port of London Authority (1926), 95 L. J. 

K. B. 887. Refd. Kempson v. Moss Rose (Owners) (1910), 

ra ee 101; Buls v. Steamship Teutonic (1913), 


3897. Not payment of debt due from employer 
to workman.|]— McDrermotTr v. TINTORETTO 
(OwnERS), No. 3396, ante. 

3398. Payments in excess of compulsory com- 
pensation.|—Employers paid 288. a week as 
generous compensa ion to an injured workman. 
Aiter having paid this for some time they reduced 
it to half wages. They paid this for some weeks 
until the workman’s solr. pointed out that certain 
extras in the shape of “beer & coflce’’ money 
had not been included as wages, & that the work- 
man was consequently entitled to slightly higher 
compensation. The employers admitted the com- 

utation & offered to submit to an award on this 

asis, but they refused to pay arrears on the ground 
that they had already much overpaid the work- 
man & they were entitled to have these extra 
payments regarded. The county ct. judge made 
an award in favour of the empoyers & awarded 
them costs to be deducted from compensation :— 
Held : there was no misdirection & the county ct. 
judge’s discretion as to costs had been exercised 
judicially.—PorTER v. WHITBREAD & Co. (1914), 
7 B. W. O. C. 205, C. A. 

8399. Superannuation allowance & gratuity.|— 
An attendant at a lunatic asylum employed sub- 
ject to the regulations of the Civil Service Comrs. 
was permanently incapacitated by an injury sus- 
tained by accident arising out of & in the course 
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for by the employer on an account 
rendered by the hospital. The arbi- 
trator found that this payment was a 
benefit received by the seaman during 
the period of his incapacity :—Held: 
there was evidence to support the find- 
ing.—SORENSEN v. GaFF & Co. (1912), 


—The amount 


ee ee ee 


49 Sc. L, R. 896; 6 B. W. C. C. 279. 
—SCOT. 


1. Rels om poor-law authorities.) 
man in poor-law relief does not fall | SCOT. 
to be computed in discharge of the 
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of his employment & was retired in consequence 
of his incapacity. He was then aged forty-eight 
& had been in his employment for twenty years. 
Under the Superannuation Acts, 1834~1909, he 
was entitled to expect on retirement at the or 
of sixty, or before that age in the case of bodily 
or mental infirmity, a superannuation allowance 
& a lump sum by way of gratuity calculated on 
the basis of the number of years which he had 
served, but he had no legal right to these pay- 
ments, & on his retirement he duly received a 
superannuation allowance & gratuity from the 
asylum authorities. Upon a claim for compensa 
tion under Workmen’s Compensation Act, 1906 
(c. 68):—Held: the superannuation allowance 
& gratuity were payments, allowances, or benefits 
within para. 3 of Schedule I. to which regard 
should be had in fixing the amount of the weekly 
compensation.— CONSIDINE v. McINERNEY, [1916] 
2A. C. 162; 85 L. J. P. C. 168; 114 L. T. 1138; 
39 T. L. BR. 453; 60 Sol. Jo, 456; 9 B. W. C. C. 


390, H. L. 
‘Annotations :—Expld. Watts v. Manchester Corpn., [1917] 


1K. B. 791. Consd. Langford v. Port of Loudon Autho- 

rity (1926), 95 L. J. K. B. 887. 

3400. Pension—So far as contributed by em- 
ployer.}—A fireman in the service of the Man- 
chester Corpn. Fire Brigade met with an accident 
by which he was permanently incapacitated. 
The corpn. admitted thcir liability to pay compen- 
sation under Workmen’s Compensation Act, 1906 
(c. 58), but contended that in fixing the amount 
of the weekly payment regard ought to be had 
to a pension to which appct. was entitled under 
the corpn. superannuation scheme out of the 
fire brigade fund. This fund was provided partly 
by the dividends on an invested fund & partly 
by contributions of the men out of their pay, 
any deficiency being made up by the corpn. out 
of the city rate. In an arbn. under the Act :— 
Held: so far as the pension was provided for by 
payments made by the corpn. it was ‘* payment, 
allowance, or benefit” reccived from the cimployers 
which ought to be regarded in fixing the amount 
of the weekly payment of compensation under 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. clauso 3.—WaATTsS v. MANCHESTER 
Corpn., [1917] 1 K. B. 791; 86 L. J. K. B. 669; 
116 L. T. 578; 33 'T. L. R. 238; 10 B. W. O. C. 
191, C. A. 

Lonpon Autroriry, No. 3695, post. 

3402. Military pay é& allowance.j;—-PoRT OF 
LoNDON AUTHORITY v. GRAY, No. 3384, ante. 

3403. Not unemployment benefit.|—LALt v. 
CouLTHARD (‘I'.) & Co., Lrp., No. 3303, ante. 

3404, Not war additions—Payablo under Work- 
men’s Compensation (War Addition) Acts, 1917, 
1919.|—In assessing the amount of the com- 
pensation under Workmen's Compensation Act, 
1906 (c. 58), sched. I., para. 1 (6), payable to an 
infant workman in the case oi total incapacity, 
the county ct. judge is not entitled to take into 
consideration the effect of the war additions under 
the Workmen’s Compensation (War Additions) 
Acta, 1917 & 1919, notwithstanding that the re- 
sult may be that the weekly payments together 
with the war additions may exceed the amount 
of the infant’s workman’s average weekly earnings 
before the accident.—SMALLBONE v. FAWCETT, 


PoRT OF 
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compensation to which he is found 
entitled.—Gi1LROY v. MACKIE, ETO, 
(LErtH DISTRESS COMMITTER), [1909 
§. C. 466; 46 Sc. L. R. 325 ; oe 
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(c. 42), s. 1, & made an award in favour of resps. : 
—Held: nothing in the 1923 Act caused the war 
additions to cease to be payable where they were 
payable before the 1923 Act.—TatTE v. BRADFORD 
Dyers Assocn., Lrp. (1924), 17 B. W. 0. O. 209, 
C. A. 

8410. ——— Perlod of partial incapacity inter- 
vening.|—LBy Workmen’s Compensation Act, 192% 
(c. 42), s. 1, Tea as) ado a: 83) (War 
4° Addition) Acts, 1917 (c. 42), c. 83), were 

E. War Additions. repealed as from Dec. 81, 1923: “ Provided that 

See Workmen’s Compensation (War Addition) | the addition provided for in the said Acts shall 
Acts, 1917 (c. 42), & 1919 (c. 83); Workmen's | continue to apply to a weekly payment payable 
Compensation Act, 1923 (c. 42), 8. 1; Workmen’s | to a workman under Workmen’s Compensation 
Compensation Act, 1925 (c. 84), s. 50 (2) & | Act, 1906(c.58), . . . in respect of total incapacity 
sched. IV. arising from an accident which occurred on or 

8406. When payable—Not unless weekly pay-| before the said Dec. 31 so long as the workman 
ment made or agreed to be made.]|—JIAYDOCK v. | remains totally incapacitated. ...”’ 

GoopiEn, No. 3587, post. Before the repeal of the War Addition Acts a 

3407. Not in respect of partial incapacity.|— | workman was totally incapacitated by an injury 
A caretaker was engaged in chopping wood when | by accident arising ovt of & in the course of his 
a piece flew upward into his eye, causing him to | employment. At the date of the repeal he was 
lose the sight of one of his cycs. Compensation | suffering from partial incapacity only, but shortly 
was paid for some months, but was ultimately | afterwards he again became totally incapacitated 
discontinued. The caretaker was offered similar 


c iY! as the result of his injury :—Held: in assessing 
work by his arto but could not accept it | the compensation payable to him he was entitled 
on the account of dizziness. The my ct. | under the proviso to Workmen’s Compensation 
judge found that, having regard to his knowledge 


Act, 1923 (c. 42), s. 1, to the war addition provided 
of the state of the labour market, & the fact that | for by the repealed Acts.—GLasGow Iron & STEEL 
applt. was incapable of doing the only work 


: rK | Co. v. DICKSON, COLTNESS IRON Co. v. DALGLEISH, 
offered to him, & that no other work was avail- [1925] A.C. 790; 95L.J.P.C.13; 1838 L. T. 771 ; 
able, he was entitled to 15s. per week on the 


‘ge cgay : ee 41 T. lL. R. 6443; 69 Sol. Jo. 743, 794; 18 B. W. 
ground of partial incapacity & war addition at 


C. C. 411, Hf. Ta. 
the rate of 11s. 8d. per week. ‘TL: workman’s | "3441, Mention In award not essential.|—A work- 
counsel admitted in the county ct. that on this 


; : : - man filed particulars for arbitration, allcging total 
finding there was nothing due in respect of ‘‘ war | incapacity & average weekly earnings of £2 13s. 
addition.”” The employers appealed :—Held : 


: ; ; No answer was filed by the employer. At the 
there was ample medical evidence on which the | hearing the employer did not appear, but the 
arbitrator could find partial incapacity, & the | county ct. judge heard some evidence from appct. 
arbitrator was entitled to apply his own knowledge | as to wages, & then stated that as the claim was 
of the labour market & local conditions that no 


. : . adinitted he would make an award of 15s. a week 
suitable light work was available. The employers compensation & war addition under Workmen’s 
were entitled to have lls. 3d. war bonus struck 


} i ition) Act, 1917 (c. 42): 
out of the award, but they were not entitled to ee eae an ee the paces 
costs as the workman agreed to the alteration | must be taken to have been admitted, & the work- 
being made in the county ct. Lock v. CHATHAM man was therefore entitled to £1 per week & war 
Se ae COMMITTEE (1922), 15 B. W. CU. C. | addition under Workmen’s Compensation (War 
g Ze e 


Addition) Acts, 1917 (c. 42), & 1919 (c. 83). The 
Annotation -—Reld. Voart v. Bolckow, Vaughun, [1925] 1 | amount of the war addition is recoverable on an 
iret attic rard for total incapacity, whether mentioned in 
3408. Effect of Workmen’s Compensation Act ddan WAP . @ ‘ 
1923 (c. 42), s. 1—Compensation redeemed. “9% | the award or not.—-CHAPMAN tv. SMITH (1920), 13 
COSTELLO v. Brown, No. 3777, post. 


B. W. C. C. 140, C. A. 
3409. —— ]—On May 15, 1919, appct. 

was cntitled to compensation on the basis of total 
incapacity, & compensation was paid at the rate 
of £1 per weck together with the addition under 
Workmen’s Compensation (War Addition) Acts, 
1917 (c. 42), & 1919 (c. 83), until Dec. 21, 1921. 
On this date the normal weekly compensation of 
£1 was redeemed for a lump sum payment of 
£436 16s. From that date down to & including 
Feb. 27, 1924, the war addition of 15s. per week 
was paid but was then stopped. Appct. applied 
for the payment of this war addition of 15s. per 
week from Feb. 27, 1924, & for the continuance 
of such payment for so long as the incapacity 
should be total. The learned county ct. judge 
held that the war additions ceased to be payable 
by virtue of Workmen’s Compensation Act, 1923 
PART XIV. eet SUB-SECT. 2. | 375.—SCOT. should be celenlates ‘upon the mane 

. 2. 

, 8408 i. Effect af Workmen’s Compensa- | PART XIV. SECT. 18, SUB-SECT. 3.— not upon’ guc wage plus his profit 
tn tedeomea {= Ait See e. | am, ayictaer edt edocntaen car | eatin a mnacpemaene, contract tor 
TRONB, [1924]8. C. 727; G1 So. L. HR. 507 ; od — Workman alan “ananiages in” | Tron Co., LTD. (1919), 12 B. W. C. C. 
1924) 8. be 635317 B. W. C. © | Stes is Gert ne compensation 3 s0or 


Sect, 13.—Amount of compensation: Sub-sect. 2, D. 
E.; sub-sect. 3, A. (a).] 

PRESTON & Co., (1922]2 K. B. 638; 91L. J. K. B. 
933; 128 L. T. 55; 66 Sol. Jo. 693; 15 B. W. 
O. O. 176, O. A. 

8405. Not agreement to provide work.|—Woop 
v. WENTWORTH SILKSTONE COLLIERY Co., LID., 
No. 3893, ante. 

































SUB-SECT. 3.—RULES FOR DETERMINING 
EARNINGS. 
A. What are Earnings. 
(a) In General. 

Sce Workmen’s Compensation Act, 1925 (c. 84), 
s. 10. 

3412. Actual amount received from employer— 
Whether in money or kind.]—'' Karnings’’ in 
Schedule I., clause (1) (a) (i), of Workmen’s Gom- 
pensation Act, 1897 (c. 37), means the actual 
amount, whether in money or in kind, which the 
workman receives from his employers. 

The average weekly earnings of a miner, who 
suffered injury from an accident in the course of 
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his employment which resulted in his death, 
were £1 10s. 11d. a week, but a deduction of 6d. 
a week was made for oil supplied by his employers 
for the lamp used by the minor in his employment, 
so that the average amount of money actually 
received by him from hisemployers was £1 10s. 5d. 
only :—Il/eld: in assessing compensation to the 
miner’s dependants under Workmen’s Compensa- 
tion Act, 1897 (c. 37), the compensation must be 
computed upon the basis that the miner’s average 
weekly earnings were £1 10s. lld. a week.— 
Houauton v. Surron Ileatu & Lea GREEN CoL- 
LIERIES Co.,[1901]1 K. B.93; 701. J. K. B. 61; 
83 L. I. 472; 65 J. P. 1384; 49 W. R. 1963 17 
T. L. R. 64; 45 Sol. Jo. 59; 3 W.C. C. 173, C. A. 
Annotations :—Consd. Midland Ry. ». Sharpe, [1904] A. C. 

349. Refd. Shipp v. Frodingham Lron & Steel Co., [1913] 

1 K. B. 577; Jones v. International Anthracite Collicrics 

Co., [1919] 1 K. B. 156. 

3413. Workman must be properly equipped. ] 
~——In estimating the compensation payable to an 
injured workman under Workmen’s Compensa- 
tion Act, 1897 (c. 37), the word ‘“‘ earnings ”’ in 
the Act means the sum the workman receives for 
his labour when he comes to it properly equipped 
according to the general understanding & practice 
in the particular trade. 

From the weekly wages of a collier his em- 
ployers deducted by agreement sums for cleaning 
lamps, supply of oil, sharpening picks, & checking 
weights :—Held: his ‘“‘ earnings’’ under the Act 
for the purpose of estimating compensation for 
injury were his full wages without the deductions. 
—-ABRAM COAL Co. v. SOUTHERN, [1903] A. C. 
306; 721.3. K.B.691; 89.17.1033; 19 T. Lh. 
579; 5 W.C. C. 125, H. L. 

Annolations :—Consd. Mid. Ry. v. Sharpo, [1904] A. C. 349. 


Refd. Shipp ». Frodingham Iron & Steel Co., [1913] 1 
K. B. 577; Jones v. International Anthracite Collicries 


Co., [1919] 1 K. B. 156. 

3414. Whether incidental advantages included 
——Must be capable of appraisement at money 
value.|—An apprentice sustained an injury to his 
right hand which prevented his working as a 
skilled artisan, & the indenture of apprenticeship 
was cancelled. On an application for compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), he obtained an award of a weekly payment 
based on his wages for the previous year. He 
returned to the employment of the same em- 
ployers as a workman, at weekly wages higher 
than his wages at the time of the accident, but 
less than those that would be ordinarily paid to 
& workman employed on the same class of work, 
since the injury he had sustained affected his 
ability to earn full wages. On an application by 
the employers for the review, & termination of 
the weekly payment, the county ct. judge dis- 
missed the application, on the ground that the 
workman was earning less, by a sum equal to tlie 
amount of the weekly payment awarded, than if 
he had had the use of his right hand :—IIeld: 
(1) on a review of a weekly payment made by 
award under the Act, the test to be applied is 
the difference between the amount of the average 
earnings before the accident & the average amount 
which the workman is able to carn after the acci- 
dent; in the absenco of evidence of advantages 
incidental to the employment, & capable of being 
appraised at a money value, the earnings before 
the accident must be determined by the wages 
received; the county ct. judge was therefore 
wrong in refusing to review the weekly payment ; 
but the weekly payment should be continued at a 
nominal amount, in order to preserve the right of 
appct. to make any further application that might 
become necessary. 
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(2) Semble: the value of the tuition given to 
an apprentice should not be taken into account 
in arriving at the amount of his averago weekly 
earnings. —POMPHREY v. SOUTHWARK PRESS, 
{1901} 1 K. B. 86; 70 L. J. Q. B. 48; 83 L. T. 
468; 65 J. P. 148; 17 T.l. R. 53; 45 Sol. Jo. 
59; 3 W.C. C. 194, C. A. 


Annotations :—Consd. Jones v. L. & N. W. Ry. (1901), 4 
W. CGC. C. 140. Refd. Edwards v. Alyn Steel Tinplate Co. 
ae C. C. 141; Roper v. Hussey-Freke (1915), 


3415. Value of tuition to apprentice.]— 
POMPHREY v. SOUTHWARK PREss, No. 3414, ante. 

341 Value of use of uniform.]—Where 
a workman was allowed by his employers to have 
the use for the purposes of his employment of a 
uniform, which was provided by them, & the 
property in which remained in them :—Held: 
the value to the workman of the use of the uniform 
formed an clement which must be taken into ac- 








count in estimating his earnings for the purpose 
of compensation under Workmen’s Compensation 
Act, 1897 (c. 37).—GREAT NORTHERN Hy. Co. v. 


Dawson, [1905] 1 K. B. 3313 741. J. K. B. 271: 
92 LT. 145; 53 W. R. 309; 21 T. L. R. 1933 
7W.C.C. 114, C. A. 

Annotations :-—Refd. Dothic vo. Macandrew, [1908] 1 K. B. 
803; Penn ». Spiers & Pond (1908), 98 L. T. 541; Port of 
London Authority v. Gray, {1919] 1 K. B. 65. 

3417, Value of board & lodging—How cal- 
culated—Seaman.]—On a claim for compensation 





under the Workmen’s Compensation Act, 1906 


(c. 58), by a seaman who received a weekly sum in 
cash & his board & lodging on the ship :—RHeld : 
having regard to the circumstances under which 
an ordinary seaman is necessarily engaged & paid, 
there is no other practicable test for computing 
the valne to him of the board & lodging provided 
by the employer than, in the absence of special 
circumstances, the actual cost of these allowances 
to the shipowner.—ROSENQVIST v. Bowrina & 
Co., Ltp., [1908] 2 K. B. 108; 77 L. J. K. B. 
545; 98 LT. 773; 24 T.L. BR. 504; 1B. W.C.C. 
305, C. A. 

8418. Tips—Knowledge of employers—Waiter.] 
— ‘Earnings in the employment of the same 
employer’’ in respect of which compensation 
is recoverable under the Workmen’s Compensa- 
tion Act, 1906 (c. 58), need not always come from 
the employer; & where the employment is of 
such a nature that the habitual giving & receiving 
of ‘‘ tips’’ is open & notorious, & sanctioned by 
the employer, the moncy thus received with his 
knowledge & approval must be brought into ac- 
count in estimating the ‘‘ average weekly earn- 
ings ”’ in respect of which compensation has to be 
awarded.—PENN v. Sprers & POND, Lrp., [1908] 
1 K. B. 766; 77 L. J. K. B. 542; 98 L. T. 6413 
24 T. I. R. 354; 52 Sol. Jo. 280; 1 B. W.C.C. 
401, C. A. 


Annotations :-—Folld. Knott v. Tingle Jacobs (1910), 4 
- B. W. C. C. 55. Distd. Huscroft v. Bennett (1914), 110 
I. T. 494. Apprvd. G. W. nh v. Helps, [1918] A. C. 141. 
Refd. Craske v. Wigan (1909), 101 L. T. 6; Brandy v. 
S.S. Raphael, [194 ) 1 K. B. 376; Skailes v. Blue Anchor 
Line, [1911] 1 K. B. 360: Grimth ». Penrhyn Castle 
(Owners) (1918), 116 L. T. 169 ; Port of London Authority 
a (1919) 1 K. B. 65; Wild v. Brown, [1919] 1 K. B. 


3419. Services outside ordinary employ- 
ment.|—In calculating a workman’s average weckly 
earnings, where the evidence is that he habitually 








received certain tips to the knowledge of his em- 
ployers, the county ct. judge is entitled to take 
them into consideration, even though such tips are 
given for services outside his ordinar 
ment.—KNoTr v. TINGLE JAcOoBS & 


employ: 
oO. (1910), 
4B. W.C. C, 55, C. A. 
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Sect. 18.—Amount of compensation: Sub-sect. 3, A. 
(a) & (b), & B. (a).] 


3420. Railway porter.]—Yor the pur- 
pose of assessing the compensation payable under 
the Workmen’s Compensation Act, 1906 (c. 58), 
to a railway porter who has sustained injuries by 
accident arising out of & in the course of his 
employment, gratuitics or ‘tips’ received by 
him from passengers whom he has assisted in the 
execution of his duties, where the practice of giving 
& receiving tips isopen & notorious & is sanctioned 
by the railway co., are included in his earnings.— 
Great WESTERN Ry. Co. v. LHELPs, [1918] A. C. 
141; 871. J. K. B. 230; 118 L. T. 285; 34 
TL. R. 1183 62 Sol. Jo. 120; 10 B. W. C. C. 
654, H. 1.3 affg. 8S. C. sub nom. HELVsS v. GREAT 
Wersrern Ry. Co. (1917), 86 L. J. K. B. 1006, 
C. A. 

Annotations :—Distd. Wild v. Brown, [1919] 1 K. B. 134. 

Refd. Calvor ». Groom & Symonds (1918), 88 L. J. K. B 


129; Jones v. International Anthracite Coilicries Co., 
{1 he on B. 156; Baker v. Dalgleish 8.8. Co., (1922) 
1 K. B. 301. 








3421. Tips & commission.)—Hains & STRANGE 
v. Cornet, No. 3315, ante. 

3422. Payments to miner as trade union dele- 
gate.|—W1LD v. BROWN (JOIN) & Co., No. 3472, 
vost. 

8428. Payments to miner as inspector of mine.]|— 
Win» v. Brown (Joun) & Co., No. 3472, post. 


(b) Payments by Employer for Special Kxpenses. 

Sve Poon Compensation Act 1925 (c. 84)s 
s. ]0 (4). 

8424. Deduction from miner’s wages—Cost of 
lamp oll.|—HlouauTon v. Sutron HEATH & LEA 
GREEN CoLLientes Co., No. 3412, ante. 

3425. —— Cost of maintenance of working 
tools, ete.J.—ABRAM COAL Co. v. SOUTHERN, No. 
3413, ante. 

3426. Cost of blasting powder.]—In a 
claim for compensation under Workmen’s Compen- 
sation Act, 1906 (c. 58), founded upon the average 
weekly earnings of the workman, it appeared that 
his work was that of a miner of ironstone, & he 
formed one of a gang of fiftecn men similarly 
employed. Jun getting the ironstone it was neces- 
sary to remove sand & use gunpowder for blast- 
ing. The gang were paid at the rate of 63d. per 
ton for ironstone plus a bonus of 3} per cent., 
& 24d. per yard for sand with a bonus of 6} per 
cent. From the aggregate of these sums was 
deducted the value of the powder used by the 
gang, & the net sum was paid to the ganger, who 
distributed it amongst the men in proportion to 
the number of hours they had worked. The 
employers provided the powdcr at cost price. 
The workman claimed 14s. 7d. per week on the 
ground that his average weekly earnings had been 
£1 Us. 2d., namely, his share of the full amount 
due to the gang without deducting anything for 
powder supplied to them. The employers con- 
tended that 3s. a week per man for powder ought 
to be deducted from the wages, & that appct. 
was only entitled to half of £1 6s. 2d.:—Held: 
sched. I., s. 2 (d), of the Act did not apply; the 
employers had only contracted to pa appct. an 
aliquot share of the gross earnings of the gang less 
the value of the powder used by them; & he was 


SU ee ee ee 


PART XIV. SECT. 13, SUB-SECT. 3.— | 
A, (b). 





° earnings for the 


3426 1. Deduction from miner's wages | ton under Wor 


Master AND SERVANT. 


only entitled to compensation at the rate of half 

of £1 68. 2d.—SHIPP v. FRODINGHAM IRON & STEEL 

Co., Lrp., [1013] 1 K. B. 577; 82 L. J. K. B, 273 ; 

108 L. T. 65; 29 T. L. R. 215; 57 Sol. Jo. 264 ; 
1 1 

ae ae ». International Anthracite 

Collieries Co., [1919] 1 K. B. 156. 

3427. en ig calculating the average 
weekly earnings of a miner for the purpose of 
arriving at the true basis of compensation for 
accident :—Held: the county ct. judge had 
properly taken into account a deduction made by 
the employers before payment of the wages of 
the average amount of 6s. 6d. a week for the 
actual cost price of blasting powder used by the 
miner, & supplied to him under Coal Mines Act, 
1911 (c. 50), by the employers, the cost of the 
powder not being part of the carnings.—JONES 
vy. INTERNATIONAL ANTHRACITE COLLIERIES Co., 
[1919] 1 K. B. 156; 88 L. J. K. B. 361; 120 
L. T. 165; 85 T. L. Rt. 56; 68 Sol. Jo. 83; 11 
B. W. C. C. 274, C. A. 

8428. Payment to rallway guard for lodging 
away from home.]—A railway guard was paid in 
addition to his wages a fixed sum whenever his 
duties required him to lodge away from home. 
No inquiry was made whether he spent that sum 
or any sum :—Held: these fixed sums were part 
of his ‘‘ earnings ” within the meaning of Work- 
men’s Compensation Act, 1887 (c. 37), sched. I. 
—MIDLAND Ry. Co. v. SHARPE, [1904] A. C. 349 ; 
13 L. J. K. B. 6663 91 L. T. 181; 53 W. R. 114; 
20 T. L. R. 646; 6 W.C.C. 119, H.L.; affg. 8. C. 
sub nom. SHARPE v. MIDLAND Iiy. Co., [1903] 2 
Ix. B. 26. 
ihn Ons « ° nes v. Internationa! Antbracite 

a bo. tb] rd kK. R. 50. Refd. Shipp v. Iroding- 

ham Jron & Stecl Co., [1913] 1 K. B. 577. 

3429. Payment for help of workman’s family— 
Where no express contract.|—RorEeR v. HussEY- 
Frexep, No. 2218, ante. 





B. Average Weekly Earnings. 
(a) In General. 


nN Workmen’s Compensation Act, 1925 (c. 84), 
s. 10. 

3430. General principle of  calculation.}] — 
PERRY v. WRIGHT, CAIN v. LEYLAND & Co. (1900), 
Lrp., BAILEY v. KENWORTHY, LTD., GOUGH v. 
rales BrorTuers, CYFARTHA, LTD., No. 3329, 
anle. 

3431. -]—In estimating for the purpose of 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), the amount of a workman’s 
“average weekly earnings ”’ the true test is what 
were his earnings in a normal week, regard being 
had to the known & recognised incidents of the 
employment. If work was discontinuous, that 
is an element which must be taken into account. 
—ANSLOW v. CANNOCK CHASE COLLIERY Co., 
Lrp., [1909] A. C. 435; 78 L..J. K. B. 679; 100 
L. T. 786; 25 T. L. R. 570; 53 Sol. Jo. 6193 
2B. W. C. C. 365, H. L. - 


Annotations :—Consd. Calver v. Groom & Symonds (1918), 
88 L. J. K. B. 129. Refd. W v. Wiseman, [1912] 3 
tela. 352; Griffiths v. Gilbortson (1915), 84 L. J. K. B. 


34382. Meaning of ‘ average.’’]—A workman 





was under an agreement to work for his employers 


wages :~-7] eld: in estimating a miner’s 
urpose of compensa- 
en’s Compensation 


- (a). 
84821. Meaning of ‘* average.’’)] — 


—Cost of blasting powder.}—A mi Act, 1906, his w must be taken at 3 oO TREE 
was in the habit of purchasing tie | the’ full rate without deducting the | Semutva Go., Lien (Lobb ad DL Len 
explosives which ho required for his Sree ae ae se STS arc P v. | Jo. 81: 2B, W. O. hs 493.—IR. 

0 rom emp 0 ers, 8 ric £ LTp 9 . e _— ed pool ) olaim a 
of these was retained by thom from his | SCOT. ae te Raper pees 


pensation by the dependants of a de- 
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on the nights of Thursday & Friday in each week, 
for a period cxtending over two wecks, & at a 
fixed rate of wages for cach night. During tho 
rest of each week he worked at times for the same 
employers, when they had work to give him, & 
at other times for other firms carrying on a 
similar business to that of the pa The 
workman was injured during the third week of 
his employment under the agreement. He 
claimed compensation under the Workmen’s 
Compensation Act, 1897 (c. 37), & an award was 
made in his favour based on the weekly wages 
earned by him in respect of the two nights a week 
during which he worked under the agreement : 
—Held: (1) the employment for two nights a 
week was a continuous one, & the earnings on 
those two nights were proporly taken into account 
in determining the weekly payment to be made 
to the applicant; (2) the amount received for 
casual work done for the same or different em- 
ployers could not be taken into account in ecsti- 
mating the average weekly carnings of appct.— 
HATHAWAY v. ARGUS PRINTING Co., [1901] 1 
K. B. 96; 70L. J. Q. B. 12; 8383. T. 465; 64 
J. P. 804; 49 W. R. 1133; 17 'T. L. RR. 423 8 
W. C. C. 177, C. A. 

Annotations :—As to (1) Refd. Hill v. Begg, [1908] 2 K. B. 


802; Cue v. Port of London Authority, [1914] 3 K. B. 
pene Price v. Guest, Koon & Nettlefolds, [1918] A. C. 


3433. ——.]—(1) The right to compensation 
given by Workmen’s Compensation Act, 1897 
(c. 37), 8s. 1, is not restricled by the schedule to 
employments by the weck, or fur weekly wages, 
or for two weeks af least. Employment by the 
day for one or more days is within the Act. 

(2) ‘The word ‘“ average”? in the expression 
‘‘ average weekly carnings ”’ is used loosely & in- 
accurately in the First Schedule to the Act. 

(3) Stevedores were loading a vessel in a dock 
by means of machinery. The cargo had been 
put into the hold, & the men employed by the 
stevedores were “‘ finishing off’? by slinging iron 
beams across the hatchway. The machinery 
having become entangled, one of the workmen 
went to disentangle it, was caught by it, & injured 
so that he died :—Held: the stevedores were 
occupying a “‘factory,’’ namely, the machinery, 
within the meaning of the Workmen’s Compensa- 
tion Act, 1897 (c. 37), s. 7 (2), & the Factory & 
Workshop Act, 1895 (c. 37) s. 23 (1) (ii), & 
deceased was injured in the course of his employ- 
ment in loading from the wharf, the process of 
loading not being complete till the hatchway was 
secured, within the meaning of those Acts. 

(4) Where death results from injury & the work- 
man has left dependants, the compensation must 
be at least £150. Jt is to be £150 or a sum equal 
to either the actual amount or the hypothetical 
amount of his earnings for the three years im- 
mediately preceding the accident, not excceding 
In any case £300. But if the workman has not 
served the full period of three years & if you could 
not find a basis on which to calculate the hypo- 
thetical amount, the compensation would, I 
think, still be £150 (LoRD MACNAGHTEN). 





ceased workman it appeared that he 


(1916), 10 B. W. C. C. 515.—IR. 
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(5) Construction of Acts (see No. 2032, ante).— 
Lysons v. KNOWLES (ANDREW) & Sons, LTD., 
Stuart v. Nrxon & Bruce, [1901] A. ©. 79; 70 
L. J. K. B. 170; 84 L. T. 65; 65 J. P. 388; 49 
W. R. 6380; 17 T. L. R. 156; 45 Sol. Jo. 150 ; 
3 W.C. C. 1, H. L.; revsg., [1900] 1Q B. 780; 
& revsg., [1900] 2 Q. B. 95. 

Annotations :— As to (1) Apld. Ayres v. Buckoridge, Wheale 

v. Rh ey Iron Co., Jones v. ymney Iron Co., [1902] 

1 K. B. 67. Refd. Ball v. Hunt, [1912] A. C. 496; Cue 
v. Port of London Authority, [1914] 3 K. B. 892, 4s 
to (2) Apld. Ayres v. Buckoridge, Whoale v. Rhymne 
Co., Jones v. Rhymnoy Iron Oo., [1903] 1 K. B. 57; 
Bartlott v. Tutton, [1002] 1 K. H. 72. Consd. Giles v. 
Rolford, Smith [1903] 1 K. B. 843. : 
Clover, Clayton (1901), 18 T. L. R. le. 

(1916), 10 B. W. 6.0. 515, 4a to (3) Apld, Case v. Colonial 
1905), 53 W. I. 514. Refd. Houl 

Grifiin, [1905] A. C. 220; Bones v. Associated Portland 

Cement Manufacturers (1900), Ltd. (1920), 90 L. J. K. B. 

456. Generully, Refd. Churm v. Dalton Main Colliorios, 

1916] 1 A. C. 612; Wild v. Brown, [1919] 1 K. B. 134; 

ing v. Port of Lundon Authority, [1920] A.C.1; Russell 
vw. Corser, 11921) 1 A. C. 351; Howlett ve. Shaw, Savill & 

Albion (1924), 40 T. L. R. 538. 

3434. -|—On an application for compensa- 
tion under Workmen's Compensation Act, 1897 
(c. 37), it was proved that appct., a casual dock 
labourer, who had not been previously employed 
by resps., was engaged for a day at a certain rate 
of wages per hour, but subject to discharge on an 
hour’s notice. IIe met with an accident in the 
course of that day. The county ct. judge took 
into consideration the average weekly earnings 
of a labourer such as appct., taking one week with 
another, by whomsoever cmployed, & awarded a 
weckly payment of half that sum :—Held: this 
mode of arriving at the amount of compensation 
to be awarded was erroncous, as it was not based 
upon the period during which applicant had been 
in the employment of the same employer as re- 
quired by the sched. to the Act.—BARTLETT v. 
Torron & Sons, [1902] 1K. B. 72; 7134.35. K. B. 
52; 85 L. T. 5381; 665. P. 196; 50 W. BR. 149; 
187. L. R. 85; 46 Sol. Jo. 48; 4 W.C. C. 138, 
C. A. 

Annotation :—Refd. Case v. Colonial Wharvos (1905), 53 

W. R. 514. 


3435. Mathematical accuracy not required.|— 
JAMES v. MonDEY, CARNEY & Co., Lip., No. 3289, 
ante. 

3436. ——.]—-In a claim by a dependant the 
only dispute was with regard to the average weekly 
earnings. Deceased entered his employment on 
a Monday, pay day was Thursday; he worked 
over a year & a half, & was killed on a Monday. 
We had been away for two periods of four days, 
duc to illness. He was paid by the hour, The 
county ct. judge taking the odd days at the be- 
ginning & end of the employment as two full 
weeks divided the total earnings by the total 
number of weeks from the beginning to the end 
of the employment. He made no allowance for 
what he could have earned during the eight days’ 
absence :—Held: the odd days should not be 
taken as ful] weeks, but this was too trivial for 
appeal, otherwise there was no misdirection.— 
TURNER v. Port or LONDON AUTHORITY (1918), 
20 T. L. R. 404; 6B. W.C. C. 28, C. A. 


employment divided by the number of 


Wharves 





weoks during which or part of which 
events s x eesks betore his death ne 3432 ili. ———. ALLv. M’CORMICK | he was employed.—FLEMING v. LOCH- 
that during that period his weekly | & Ewina (1899), 1 F. (Ot. of Sess.) | geriy Iron & Coar, Co, (1902), 4 F. 
earnings had varied from £1 28. 7d. to | 8833.86 Sc. L. R. 700; 78. L. T. 35. | (Ct. of Seas.) 890.—SCOT. 
ae. bd. i{ Held: tor the purpose of | SCOT. 3432 vi. ——.]—Nimmo (J.)Co., LTD. 
ascertaining the amount of compen- 3432 iv, ——.]}—PEACOCK v. NIDDRIK v3 Myre (1917), 10 B. W. C. O. 719. 


wation payable to the dependants, the 
county ct. judge was bound to calculate 
the ‘‘average weekly earnings” of 
the deceased workman by dividing the 3438 
total amount actually earned by him 

by twenty-six.—GILL v. GRAINGER 


& BrNnuaAR CoaL Co. (1902), 4 F. (Ct. 
of Sess.) 443.—SCOT: 


cay sont fn vt tan aot 
8°’ mean tho amo : 
ally earned by the workman during his 


$432 vil. ~——. }- REYNOLDS v. M 
CoTrrELL & Co., LTD. (1904), 94 N. Z 
L. R. 980.—N.Z, 
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Sect. 18.—Amount of compensation: Sub-sect. 3, B. 
(a) & (b) 4. & it., & (c).] 


3437. Effect of fixing by agreement—No power 
to vary—Though fall in wages.]—JAMES v. OCEAN 
CoAL Co., No. 3364, ane. 


(b) Where Computation Practicable. 
i. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 10 (1). 

3438, Practicability a question for county court 
judge.|—In a claim for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), it appeared 
that the workman had been in the employment 
of his employers at wages which averaged £1 15s. 

er week for more than twelve months prior to 

ec. 1910, when he left their employment. In 
May, 191], he went to Canada, where he received 
wages averaging £5 3s. a week. In Nov. he 
returned to Bristol & made arrangements to 
transfer his family to Canada in Apr. 1912. To 
fill up the time he went back to his employers & 
worked for them for nine weeks at an average 
of £1 9s. 6d. per week. In Feb. he sustained per- 
sonal injury by accident. 

On a question as to the amount of the average 
weekly earnings of the workman, the county ct. 
judge held that it was not impracticable to compute 
the rate of remuneration from the carnings during 
the period of nine weeks on the basis that appct. 
was about to leave the country, & awarded 
14s. Od. per week :—Held: the jud.:e had juris- 
diction to compute the average earnings on the 
footing that the employment of appct. was only 
of a temporary character, & the appeal must be 
dismissed.—-GODDEN v. COWLIN (W.) & SONS, 
f1913).1 K. B. 690; 82L.3.K. B. 509; 108 L. T. 
166; 29 T. L. R. 255; 57 Sol. Jo. 282; 6B. W. 
C. C. 154, C. A. 

Annotations :—Refd. Cox v. Trollope, [1916] 2 K. B. 682; 


Calver v. Groom & Symonds (1918), 88 LL. J. K. B. 1293 
Twidale v. L. & N. EK. Ry., [1925] 2 K. B. 455. 


3439. -.}—Cox v. TROLLOPE (GEORGE) & 
Sons, No. 3458, post. 
440. J—TWIDALE v. LONDON & NortTH 
EASTERN Ky. Co., No. 3498, post. 


li. Tow Calculated. 

crt Compensation Act, 1925 (c. 84), 
6. ; 

8441. General rule.]|—In order to ascertain the 
“‘average weekly carnings’”’ within the meaning 
of Workmen’s Compensation Act, 1897 (c. 37), 
Sched. I., s. 1 (6), the total amount carned by the 
workman during the previous twelve months 
should be divided by fifty-two.—K rast v. BARROW 
HAEMATITE STEEL Co., Lrp., Re WoRrKMEN’S 
COMPENSATION ACT, 1897 (1899), 63 J. P. 56; 15 
T.L. R. 1413 1 W.C. C. 99, C. A. 

Anan :—Refd. Williams v. Poulson (1899), 16 T. L. R. 








3442, ——.|—PrERRY v. WRIGHT, CAIN v. LEY- 
LAND & Co. (1900), Lirp., Bartry v. KENwortuy, 
Lrp., GouGcn v. CRAWSILAY BROTHERS, CYFARTHA, 
Lrp., No. 8329, ante. 

8443. -]|—ANSLOW v. CANNOCK CHASE CoL- 
LIERY,Co., Lrp., No. 3431, ante. 





PART XIV. SECT. 18, SUB-SECT. 3.— “the average weekly earnings, the actual 
B. (b) i. earnings for each week should be 
taken, irrespective of the number of 


n. Practicability a _ question § for 
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3444, ——.]—WulTE v. WISEMAN, No. 3452, 

ost. 

H 8445. ——.]— WEBSTER v. HARRISON, TOWNS- 

END & Co., Irp., No. 3379, ante. 

3446. Short employment—Presumption of con- 
tinuance.|—WATTERS v. CLOVER, CLAYTON & CO. 
(1901), 18 T. L. R. 60; 46 Sol. Jo. 67; 4W.C.C. 
138, C. A. 

3447. -.—On an application for an 
award of compensation under Workmen’s Com- 
pensation Act, 1897 (c. 37), in the case of a work- 
man who had met with his death from an accident 
occurring in the course of his employment, it was 
proved that deceased had been promised work 
for sixty hours a week at a given rate of wages 
per hour, but that he was liable to be dismissed at 
an hour’s notice. He actually worked for four 
days, & the accident which caused his death 
happened on the fourth day. The county ct. 
judge awarded the maximum compensation on 
the basis of an employment to work sixty hours 
a week at the agreed rate of wages per hour :-— 
Held: it was a fair inference from the terms of 
the engagement that the employment was not 
casual, but was to continue from weck to week ; 
& the county ct. judge was therefore entitled to 
treat deceased as a person whose standard of 
wages at the time he met with the accident was 
sixty hours a week at the agreed rate of wages 
per hour; & the award must stand. 

On an application for an award of compensation 
under Workmen’s Compensation Act, 18097 (c. 37), 
in the case of a workman who had met with an 
accident in the course of his employment, it was 
proved that appct. had worked from Wednesday 
in one week up to & including Wednesday in the 
next week, & that he then met with an accident 
which incapacitated him. The county ct. judge 
awarded a weekly payment calculated on the basis 
of an employment to work six days a week at the 
agreed rate of wages per day:—Held: the 
county ct. judge was not bound to divide the actual 
sum carned by appct. by two so as to average the 
amount by reference to the two weeks in which 
it was earned, but he was cntitled on the evidence 
to arrive at the conclusion that the average weekly 
earnings of appct. had he had the opportunity of 
earning wages in two or more weeks, would have 
been six times the amount of the agreed daily 
wages, & the award must stand.— AYRES v. 
BUCKERIDGE, WHEALE v. RityMNEY JRon Co., 
JONES v. RHYMNEY IRON Co., [1902] 1 K. B. 57; 
T1L. J. K. B. 28; 85 L. T. 4723; 65 J. P. 804; 
50 W. R. 115; 18 T. L. R. 20; 46 Sol. Jo. 48; 
4W.C. C, 120, C. A. 

Annotations :-—Distd. Caso v. Colonial Wharves (1905), 53 
W._R. 514. Refd. Wattera v. Clover, Clayton (1901), 18 
T. L. R. 60; Kdwards v. Alyn Steel 'Tinplate Co. (1910), 
3 B. W. C. C. 141. 

8448. ——— May be reckoned on daily wages.]|— 
AYRES ¥. BUCKERIDGE, WHEALE v. RHYMNEY 
[Ron Co., JONES v. RHYMNEY IRON Co., No. 3447, 
ante. 

3449, Single week may be regarded.|— 
(1) By Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I., s. 1 (b), the compensation for an injury 
under the Act is a weekly payment based upon 
as is best calculated to give the rate 


er week at which the worker was 
ing remunerated. while at work.— 











-}~Re BARRIE & DIAMOND COAL working days in that week.—RussELL | AWA v. TaUPIRI CoAL Mings, L1D., 
Oo., LTD. (1914), 28 W. L. R. 701; 7 | ¥. M‘CLUBKEY (1900), 2 F. (Ct. of Sess.) | [1926] N. Z. L. R. 205.—N.Z. 
Alta. L. R. 138 W. W. R. 651; 17 | 1812.—SCOT. 84491. Short empl — Single 
Sema abie insist ———lmorder to ascertain | week may be reparded 1 DOLE o 
© ave : , Pe la 
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3441 1. General rule.}—In calculating 


is not a full week’s work it becomes 
necessary to make such a computation 


Sess.) 1166; 37 
Ss. L. T. 131.—SCOT. 


3449 ti. ———- ———.]— Where a work- 
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the average weekly earnings of the workman 
during the previous twelve months, if he has been 
so long employed, but if not, then for any less 
period during which he has been in the employ- 
ment of the same employer. By sect. 2 (a), 
““ Average weekly earnings shall be computed in 
such manner as is best calculated to give the rate 


per week at which the workman was being re- 


munerated. Provided that where by reason of 


the shortness of the time during which the work- 
man has been in the employment of bis employcr, 
or the casual nature of the employment, or the 
terms of the employment, it is impracticable at 
the date of the accident to compute the rate of 
remuneration, regard may be had to the average 
weekly amount which, during the twelve months 
previous to the accident, was being earned by a 
person in the same grade employed at the same 
work by the same employer, or, if there is no person 
so employed, by a person in the same grade em- 
ployed in the same class of employment & in the 
same district ’ :—Held: it is for the county ct. 
judge in abnormal circumstances to decide what 
were the avcrage weekly earnings of the workman, 
& for that purpose he is entitled to take into con- 
sideration the nature of the employment, its 
terms & duration, & the personal qualilications of 
the workman ; but the question whether upon the 
facts found by him there are two grades or only 
one grade of employment may be a question of 
law upon which an appeal will lie. 

(2) In the first of two claims under the Act 
claimant, an able seaman, who could do ship 
painting & rigging work, was taken on at the 
London Docks as an “ extra casual labourer,” & 
the next day mct with an accident. In the docks 
labourers were divided into A labourers with 
permanent employment & B labourers who had 
admission tickets & got employment after the A 
labourers. [xtra casual labourers had a chance 
of work after the B labourers & at the same rate 
of pay. 
Lhe county ct. judge held that the B labourers 
& ‘extra casual Jabourers’’ formed only one 
grade & awarded compensation having regard to 
the wages of the B labourers:—Held: the B 
labourers & the ‘ extra casual labourers ’’ formed 
or might form separate grades, & the case must 
be remitted to the county ct. for reconsideration. 


(3) In the second claim claimant, a workman 
whose ordinary occupation of a meat porter had 
been suspended owing to a strike at the docks, 
obtained employment at the docks as a strike 
breaker, being taken on as an “‘extra”’ casual 
labourer each day for twelve continuous days 
until his accident. Ile was given a tickct of ad- 
mission within the dock gates, but the ticket did 
not ensure actual employment. For his first 
completed weck he earned 26s. 10d., & there was 
every propapuauy that but for his accident he would 
have been continuously employed until the end 
of the dock strike, which lasted for some five weeks 
after the accident. The county ct. judge took the 
actual earnings of the first completed week as his 
guide & awarded appct. a weekly payment of 


man in the course of his employme 
had earned 16s. 2d. in the et bata he 
in the second week had worked for 
two hours but earned nothing & was 
then injured :—Held: 168. 2d. repre- 
sonted his average woekly earnings.— 


NELSON v. KERR & MITCHELL (1901 ; 
3 F. (Ct. of Sess.) 893; 38 a L. i normal 
645; 9S. L. T. 83.—SCOT. employment. 


3449 iii. ——.}—BrRownv. Cun- | in dete 


NINGHAM, LTD. (1904), 6 K. (Ct. of 
Seas.) 997: 41 So. L. R. : 
8. L. T. 231.—SCOT. ee Gees 28 








3450 i. What time must be alluwed— 
Days when no work done—On 
cidentat to employment.}—Evidence was 
given at the hearin 
employers to show 
sich requont occurrence in the coal 
mines in the district that they were a | »v. 
& recognised incident in the 
he arbitrator held that | —AUS. 
the ‘‘ ave 
* these stoppages should not 
be considered in estimating the number 
of weeks of work available for the ap- 
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13s. 5d. during incapacity :—Held: the county 

court judge, in taking as his guide, in the abnormal 

circumstances of the case, 26s. 10d. as the normal 
wage for a normal six days, had not taken a wrong 
view of the law, & the award must stand.— 

BARNETT v. Pokr OF LONDON AUTHORITY, 

PRIESTLEY v. VortT OF LONDON AUTHORITY, 

{[1913]}2 K.B.115; 82L. J. K. B. 353; 108 L. 'T. 

277; 29 T. L. R. 252; 57 Sol. Jo.282; 6 B. W. 

C. ©. 105, C. A. 

Annotations :—As_ to (1) Consd. Snell v. Bristol Corpn. 
[1914] 2 K. B. 201. Refd. Godden v. Cowlin (1913), 57 
Sol. Jo. 282; Cue ». Port of London Authority, [1914] 3 
ry 892; Twidalo v. L. & N. KE. Ry., (1925) 2 K. B. 
8450. What time must be allowed—Days when 

no work done—Only if incldental to employment. |— 

PERRY v. WRIGHT, CAIN v. LEYLAND & Co. (1900), 

Lrp., BAILEY v. KkENwortuy, Lrp., Gouan v. 

YRAWSHAY BROTHERS, CYFARTIA, LTD., No. 3329, 

ante. 

3451. —— |—ANSLOW v. CANNOCK 
CHASE COLLIERY Co., Lrp., No. 3481, ante. 

8452. Absence due to shortage of 
work.]—In calculating a workman’s average weekly 
earnings for twelve months before an accident 
for the purpose of compensation under Work- 
men’s Compensation Act, 1006 (c. 58), weeks 
in which he had not work enough to employ him 
for the whole of cvery day must be taken into 
account. The average must be obtained by 
dividing the total wages earned by the number 
of working wecks in the year, after allowing for 
recognised holidays & interruplions by fortuitous 
accidents. WHITE v. WISEMAN, [1912] 3 K. B. 
362; 81 L. J. K. B. 1195; 107 L. 'T. 277; 28 
. re R. 542; 56 Sol. Jo. 703; 5B. W. C. C. 654, 

3453. —— -——— Recognised holidays.]—Wiuiitr 
v. WISEMAN, No. 3452, ante. 

454, ———_ -—— Interruptions by fortuitous 
accidents.|— WHITE ». WISEMAN, No. 3452, ante. 

3455. Absence due to fluctuations of 
trade.|—In computing ‘‘ average weckly carn- 
ings ’’ under Workmen’s Compensation Act, 1906 
(c. 58), sched. I., absence from work due to trade 
fluctuations during a period of war, but arising 
independently of the war, is not to be excluded as 
absence duc to ‘‘unvoidable cause” within 
Sched. I. (2) (c) of the Act. 

Fven if the absence from work were due to 
fluctuations of trade caused by war, it ought not 
to be excluded, as such fluctuations would not, 
during a period of war, be abnormal incidents of 
the employment (WARRINGTON, J..J.).—GRIFFITHS 
v. GILBERTSON (W.) & Co., Lrp. (1915), 84 14 J. 
K. B. 1812; 113 L. I. 628; 8 B. W.C. CG. 548, 
C. A. 


(c) Where Computation Impracticable. 

See Workmen’s Compensation Act, 1925 (c. 81), 
8s. 10 (1). 

8456. Question for county court judge.]— 
BARNETT v. PORT OF LONDON AUTHORITY, 
PRIESTLEY v. PORT OF LONDON AUTIIORITY, No. 
3449, ante. 


picant in the course of the yoar :— 
7eld: on the question whether cos- 
sation from work is an incident of the 
employment is not a question of law 
but a question of fact.—COLLINS v. 
SOUTH GRETA COLLIERY Co., COXHELL 

HEPRURN Cu. (1925), 25 S. R. 
N. 8. W. 109; 42 N.S. W. W. N. 16. 
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Sect. 13.—Amount of compensation: Sub-sect. 3, B. 
(c), (2) & (e) 4.) 

8457. How calculated—General rule—Reference 
to earnings of person in same grade of employment.| 
—PERRY v. Wriaut, CAIN v. LEYLAND & Co. 
(1900), Lrp., Barney v. KreNnwortity, Lrp., 
GouGH v. CRAWSHAY BRoTUERS, CYFARTHA, LYID., 
No. 8329, ante. 

8458. .|—Appct. was employed 
by resps. as a scaffolder at a wage of 84d. an hour. 
On Jan. 27, 1916, he met with an accident arising 
out of & in the course of his employment & was 
totally incapacitated. At the time of the acci- 
dent he had been in the employment of phage for 
seven wecks, & his average weekly earnings during 
that period amounted to £1 7s. 84d. There was 
evidence that scaffolders were usually employed 
for short periods only by different employers, but 
that they could generally obtain employment 
throughout the whole year. ‘They worked longer 
hours in summer than in winter & consequently 
earned more money. Appct. estimated his 
average weekly earnings for a year at £1 15s. 10d. 
The county ct. judge held that, having regard to 
the shortness of the time during which appct. had 
been in resps.’ employment & to the fact that the 
weekly earnings varied in summcr & winter, it 
was impracticable within the proviso to para. 2 (a) 
of Sched. 1. to the Workmen’s Compensation Act, 
1906 (c. 58), to compute fairly the rate of appct.’s 
reniuneration by reference to his earnings during 
the seven weeks’ employment, & he .ccordingly 
awarded compensation at the rate of 17s. 11d. a 
weck by reference to the average weekly carnings 
of a person in the same grade employed in the 
same class of employment & in the same district : 
—Ifcld: the words ‘ average weckly earnings 
shall be computed in such manner as is best 
calculated to give the rate per week at which the 
workman was being remuncrated”’ at the be- 
ginning of para. 2 (a) were the dominant guiding 
words of the paragraph & were quite sufficient 
to justify the county ct. judge in adopting the 
course he did.—-Cox v. TRoLLork (GEORGE) & 
Sons, [1016] 2 K. B. 682; 85 L. J. K. B. 16852 ; 
lo L. 'T. 304; 32 T. L. R. 670; 9 B. W.C. OC. 
524, 0. A. 

Annotation -—Refd. Twidale v. L. & N. E. Ry., [1925] 2 

K. B. 455. 


3459. Estimate may be made.|]—CALVER 
v. Groot & SyMONDS, No. 8860, ante. 

3460. What may be taken into consideration— 
Personai capacity of workman.] — PERRY cv. 
Wrigut, CAIN v. Livtann & (€o. (1900), Lrp., 
BAILEY v. Kenwortiy, Lrp., GouGin v. CRAW- 
SHAY iroriiens, CyFanrrna, Lro., No. 3329, ante. 
——=.}— BARNETT vv. PORT OF 
LONDON AvuTHORITY, Priescuiiy v. Port oF 
LONDON AUTHOR (TY, No. 3449, aute. 

3462. ——— ——.]—Cvi v. Port or LONDON 
sey ae No. 3333, anle. 

‘ ——.|-——-SNELL v. BRISTOL ‘ 
No. 3363, ante. peer 

3464, Terms & duration of employment.]— 
BARNETT v. Port OF LONDON AuTIORITY, Priest- 
LEY v. FORT OF LONDON AUTHORITY, No, 3449, ante. 

8465. What are earnings of person in same grade 
of employment—Meaning of grade—Question for 
judge.|—PrRRY v. Wriaur, CAIN v. LEYLAND & 
Co. (1900), Lrp., BAILEY v. KENwortuy, Lrp., 
GOUGH v. CRAWSHAY BroturEns, CyFartTHa, LTp. 
No. 3329, ante. , 
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PART XIV. SECT. 18, SUB-SECT. 3.—B, (d). 





MASTER AND SERVANT. 


3466. —— Earnings of applicant at similar work 
for previous employer.]|—A workman was engaged 
break up old metal by blasting. He had no 
regular hours of work & his employment was 
rather intermittent. He was injured by an ex- 
plosion in the course of his work & claimed com- 
pensation. The question then arosc whether he 
was a workman within Workmen’s Compensation 
Act, 1906 (c. 58), or an independent contractor. 
The county ct. judge found that he was a workman 
within the meaning of the Act on the ground that 
the work was such that he could not delegate it 
to any one else. It was held by the Ct. of Appeal 
that the judge had applied the wrong test, & that 
the proper test was the employer’s power of 
control over his work, & the Ct. of Appeal ordered 
a rehearing. On the rehearing the county ct. 
judge found that the man was working under a 
contract of service & affirmed the award. 
On the question of the amount of compensation, 
the judge found that appct. had been working 
only intermittently for resps. & the employment 
with them was of a casual nature. He had only 
earned a small sum while in their employment, 
but that he had earned £4 10s. a week while doing 
similar work for a previous employer, which work 
had terminated shortly before the accident. He 
assessed the compensation on the basis of appct.’s 
being able to earn a sum of £2 per week, & awarded 
accordingly a weckly payment of £1. In arriving 
at this figure the judge regarded the earnings with 
the previous employer as carnings of a person in 
the same grade at the same class of employment : 
—Held: (1) the county ct. judge having con- 
sidered the question of contro], there was evidence 
to support his finding that the man was employed 
under a contract of service & therefore a ‘* work- 
man’”’ & there was no misdirection; (2) as re- 
gards the scale of compensation, the appct.’s 
earnings at similar work for his previous em- 
ployer might properly be regarded as the earnings 
of a ‘‘ person in the same grade employed in the 
same class of employment & in the same district,”’ 
within Workmen’s Compensation Act, 1906 (c. 58), 
sched. I. (2) (a), & were therefore a proper basis 
for assessment of the compensation due to appct. 
—UNDERWOOD v. PERRY & SON, Lrp. (No. 2) 
(1922), 15 B. W. C. C. 257, C. A. 


(d) Concurrent Contracts of Service. 

si aia Compensation Act, 1925 (c. 84), 
8. ii.). 

8467. Earnings under concurrent contracts to be 
taken into account.] — RAPHAEL (OWNERS) Uv. 
Branpy, No. 3470, post. 

3468. ——— Effect of rule providing for exclusive 
service.|—Where a workman is employed con- 
currently under two or more contracts of service, 
they need not be ejusdem generis in order to be 
“concurrent contracts of service’’ within the 
meaning of Workmen’s Compensation Act, 1906 
(c. 58), sched. I., clause 2 (b). 

A workman was employed by a railway co. ‘as 
a platelayer, his hours of work being from 6 a.m. 
to 5 p.m. on week days, except Saturdays, when he 
finished work at 12 noon. He also worked of an 
evening as checktaker at a theatre under a con- 
tract of service. When the workman was first 
taken into the railway co.’s cmployment, he was 
handed a book entitled ‘‘ Rules & Regulations 
for the Guidance of Officers & Men ’’ in this co.’s 
employment. Rule 1 provided that ‘ persons 








3467 i. Earnings under concurrent contracts to be taken into account.}—RIORDAN v. O’NEILL (1916), 10 B. W.C. C. 498, n.—IR. 


Part XIV.—WorKMEN’s CoMPENSATION ACTS, 


employed by the co. must devote themselves 

exclusively to the co.’s services.”” The workman, 

having met with an accident while working for 
the railway co. made a claim for compensation 
under Workmcn’s Compensation Act, 1906 (c. 58) : 

—Held: rule 1, on its true construction, only 

meant that the workman was to devote himself 

exclusively to the co.’s service during the actual 
hours of his employment, by them &, notwith- 
standing that rule, the workmen’s compensation 
must be computed on the footing that his ‘‘ average 
weekly carnings’’ were the combined earnings in 
his two concurrent employments in accordance 

with Workmen’s Compensation Act, 1906 (c. 58), 

sched. J., clause 2 (6).—LiLoyp v. MIDLAND By. 

Co., [1914] 2 K. B. 53; 881. J. K. B. 330; 110 

L. T. 513; 30 T. L. R. 247; 58 Sol. Jo. 249; 

TB. W. ©. CO. 72, ©. A. 

38469. What are earnings under concurrent con- 
tract—Teaching music in spare time.]—Appct. was 
employed in a laundry, at 7s. a weck wages, where 
she met with an accident to her hand. She was 
also earning 3s. a week by teaching music in 
her spare time to a neighbour’s children :—Held: 
(1) appct. was not entitled to compensation under 
clause 2 (b) of Schedule I. to the Workmen’s 
Compensation Act, 1906 (c. 58), on the footing 
of having entered into ‘“‘ concurrent contracts of 
service’ with two employers, but only under clause 
1 (a) on the footing of the weekly wages of 7s. 

(2) It is for the arbitrator to decide on the cir- 
cumstances of cach particular case whether a 
professional perscn is a ‘‘ workman”’ within the 
meaning ot the Act, & unless he has misdirected 
himself the Ct. of Appeal ought not to interfere. 

(3) Semble: an usher in a private school, or a 
teacher in a provided or non-provided school, or 
& nursery governess, would, under ordinary cir- 
cumstances, be entitled to claim the benefit of 
the Act.—Simmons v. Heatn LAuNpry Co., 
[1910] 1 KK. B. 548; 79 LI. K. B. 395; 102 L. 'T. 
210; 26'T. L. BR. 326; 54 Sol. Jo. 392; 3 LB. W. 
C. C. 200, C. A. 

Annotations :—As to (1) Reid. Brandy v. S.S. Raphael 
(1910), 80 L. J. K. B. 217. 48 to (2) Refd. Doggett v. 
Waterloo Taxi-Cab Co., [1910] 2 K. 33. 336; Wilmerson 
v. Lynn & Hamburg Ss. Co. (1913), 82 L. J. K. B. 1064 ; 
Hughes v. Quinn (1917), 11 B. W. C. C. 420. Generally, 
Mentd. He Morison (1912), 106 L. T. 731; Scottish Insce. 
Conirs, v. Royal Infirmary of Edinburgh (1913), 6 B. W. 
Cg of Lk Bian bates ai 
[1916] 2 Ch. 601. tage gate Mange eae 
8470. ——— Retainer to stoker in Royal Naval 

Reserve.]—A_ stoker on board a merchant ship, 

who was entitled to wages from the shipowners, 

& also as a stoker in the Royal Naval Reserve to 

£6 a year as a retainer, was injured by an accident 

on the shi which disabled him from continuing 
to serve in the Royal Naval Reserve :—Held : 
the stoker was entitled under Workmen’s Com- 
pensation Act, 1906 (c. 58), to compensation from 
he shipowners not only in respect of his wages 
but also of the retainer, which must be taken into 
account 48 earnings undcr a concurrent contract 
of service.—RAPHAEL (OwNrERS) v. BRraNDy, 

[1911] A. C. 413; 80 L. J. K. B. 1067; 105 L. TT. 

116 ; 27 T. L. R. 4973 55 Sol. Jo. 579; 4 B. W. 

C. C. 307, I. L.; affg.S. C. sub nom. BRanvy v. 

RaPryAEn (OWNERS), {1911] 1 K. B. 376, C. A. 

Annotation :-—. . . , 
otic Avid. Port of London Authority v. Gray 
3471. ——— Casual labourer.)—Cuzn v. Port or 

Lonpon Autuority, No. 3333, ante. 

8472. Miner acting as trade union delegate.] 
—-A mincr was injured at work in circumstances 
which admittedly entitled him to compensation 
from the mine owners. In assessing his average 
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weekly earnings, it was contended on his behalf 
that there should be included, in addition to 
his weckly wages aS a miner, ccrtain payments 
made to him, during the twelve months prior to 
the accident, (a) by his union, for carrying 
out the duties of a branch delegate, he having 
been elected as such by his branch in accordance 
with the rules of the union; (b) from a fund, 
contributed to by his fellow miners, for acting 
es the person appointed by them to inspect the 
mine under Coal Mines Act, 1911 (c. 50), s. 16 
(1); & (c) from a similar fund, for carrying out 
inspecting work with reference to certain matters 
arising under the Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), 8.1 (2). During the time the man 
was carrying out the above dutics he was not paid 
by the mine owncrs :—Held: the additional pay- 
ments could not be included in assessing the miner’s 
average weckly carnings; they were not received 
under concurrent contracts of service because 
with regard to (a) there was no relation of master 
& servant between the delegate & his branch, or 
his union, & no contract of service therefore 
existed ; with regard to (6) & (c) the miner in 
carrying out his statutory duties, acted as a skilled 
expert, was subject to no control, & was therefore 
also under no contract of service; the payments 
were not received in respect of any work done in 
fulfilment of the miner’s contract of service with 
the owners, & the principle of Great Western Ry. 
Co. v. Helps, No. 3420, ante, did not thercfore 
apply.— WILD v. Brown (JoUN) & Co., [1919] 1 
K. B..134; 88 L. J. K. B. 119; 120 L. T. 148; 
385 T. L. R. 513 63 Sol. Jo. 67; 11 B. W. C. C. 
237, C. A. 

3473. —_— Miner acting as statutory inspector.] 
—WILD v. BRownN (JOHN) & Co., No. 3472, ante. 


(e) Break in E'mployment. 
i. In General. 


See Workmen’s Compensation Act, 1925 (c. 84), 
8. 10 (ili). 

3474. How calculated—From commencement of 
new employment.|—HEWLETT v. HEPBURN & Co., 
No. 3480, post. 

347 ——.]—A workman was cmployed 
by a firm of coal-owners from Oct. 3, 1897, to 
Mar. 31, 1898, when the workman went out on 
strike & the contract of cmployment was duly 
determined by notice. He remained on strike 
for five months, & on Sept. 12, 1898, again entered 
the service of the same employers under a fresh 
contract of employment containing different 
terms ; on Oct. 3, 1898, he was injured by an acci- 
dent arising out of & in the course of his employ- 
ment :—Held: the period of employment con- 
templated by Workmen’s Compensation Act, 1897 
(c. 37), sched. I. (1) (6), was a substantially 
continuous employment during which the relation 
of master & servant substantially existed between 
the employer & workman, & therefore, in ascer- 
taining the workman’s average weekly earnings, 
regard could ody be had to the period of employ - 
ment between the end of the strike & the date of 
the accident, the employment before the strike 
having been duly determined by the act of the 
parties.—JONES v. OCEAN CoAL Co., [1899] 2 
Q. B. 124; 64 L. J. Q. B. 731; 80 L. T. 582; 
47 W. R. 484; 15'T. L. R. 339: 43 Sol. Jo. 454 ; 
1 W. 0. CO. 94, 0. A. 

Annotations :—Apld. Appleby v. Horseley Co., [1899] 2 

Q. B. 521. Folid. Glies v. Belford, Smit. et 1 K. B. 

843. Distd. Price ». Guest, Keen & Nettlefolds, (1917) 


1 K. B. 780. Refd. Heewey o. Argus Eentae Co. 
eG ain’ Q. B. 12; Gill v. Fortescue (1913), 6 
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Sect. 13.—Amount of rae ine ae : Sub-sect. 3, B. 
(e) t. & it., & (f) i. & tt., & (g).] 

3476. —— J—A stevedore’s labourer be- 
came entitled to receive from his employers, who 
were master stevedores, compensation for injury 
by accident. He had worked for them irregularly 
from time to time, according as his services were 
needed, for the twelve months preceding the acci- 
dent. He was paid by the hour, it being an under- 
stood thing in this kind of employment that he 
would work overtime, at a larger rate of wages per 
hour, when required so to do. The county ct. 
judge found as a fact that he had worked con- 
tinuously for the same employers for the seventeen 
days preceding the accident, & that for the eight 
days preceding that period of continuous work, 
there had been a break in the employment. He 
therefore awarded compensation upon the basis 
of the labourer’s average weekly earnings, in- 
cluding therein the amount earned for overtime, 
during the period of seventeen days, preceding 
the accident :—Held: there being evidence justi- 
fying the finding by the county ct. judge as to the 
break in the employment, the compensation was 
assessed upon the right basis.— GILES v. BELFORD, 
Suiti & Co., 11903) 1 K. B. 8438; 72 L. J. K. B. 
569; 88 L. T. 754; 67 J. P. 390; 51 W. BR. 692; 
19 T. L. RR. 422; 47 Sol. Jo. 470; 5 W. C. C. 
136, C. A. 

Annotation s—Refd. Gill v. Fortescue (1913), 6 B. W. C. C. 


3477. —-— -]|—Deceased work nan had been 
employed for three years ; one hundr. d & ninetecn 
weeks by one employer, then twenty-nine weeks 
by other cmployers. & then cight weeks by the first 
employer, when he was killed by accident. 
claim for compensation was made on behalf of 
the children; the widow, who was joined as 
resp., took no part in this claim as she wished to 
make a claim under Lord Campbell’s Act. The 
county ct. judge computed the average weckly 
earnings by treating the onc hundred & nineteen 
weeks as continuous employment & dividing the 
total amount carned during this period by one 
hundred & ninetcen & multiplying the result by 
one hundred & fifty-six. He awarded the total 
thus obtained to the children :-—Jleld: there was 
misdirection, but the case being settled it should 
not be remitted. The children were entitled to 
the whole amount awarded as the widow had 
waived her rights to any share in the compensa- 
tion.—GILL_v. Fortescue (N.) & Sons, Lrp. 
(1913), 6 B. W. C. C. 577, O. A. 


li. What Constitules Break. 

Oi Compensation Act, 1925 (c. 84), 
8. U1). 

8478. Intermittent employment.]—Wo.t1aMs »v. 
Poutson, No. 3495, post. 

3479, J—-HUNTER 0. 
Corpn., No. 3494, post. 

3480. Absence for eleven weeks—Return without 
fresh engagement.]—Where there has been a break 
in the employment, the average weekly earnings 
must be calculated from the commencement of the 
new employment. If a man is away from work 
for eleven weeks & returns without any fresh 
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PART XIV. SECT. 18, SUB-SECT. 3.— 938; 
B. (e) ii. 379.—SCOT 
3483 i. Absence from illness.}-—Ginn 
fret Min Fatt? At OR fe 
e ess. 7 . Cc, e oe 5 ? 

10 8. L. T. 184.—SCOT. os 


v. EDINBURGH Ko 
L. 


8483 fi. ———-.]—CARTER v. LANG & 
Sons, [1908] 8. C. 1198; 45 So. L. R. 


16 S. L. rT. 345 ; 1 B. W. C. Cc. 
. 8484 i. Change of grade. |}—DAaLGLEISH 
PERLE 
Co., Lrp., [1913] S. C. 1007; 
R. 916.—SCOT. 
p. Dismissal in one 


fnicring into employment 
capacily.}—-HUNTER v. BAIRD (1904), 


MASTER AND SERVANT. 


engagement, having left his tools on the job, there 
is evidence of a break in the employment. 

Qu.: must there be a continuity of contractual 
engagement.— HEWLETT v. HEPBURN & Co. (1899), 
16 T. L. R. 56; 2 W. O. O. 123, O. A. 

3481. Strike.|—-JonrEs v. OCEAN CoAL Co., No. 

}—PRICH »v. 


3475, ante. 

3482. Kren & 
NETTLEFOLDS, No. 3325, anie. 

3483. Absence from illness.|—PrRry v. WRIGHT, 
Catn v. LEYLAND & Co. (1900), Lrp., BAILEY v. 
KEnwortTuy, Lrp., GoucH v. ORAWSHAY 
BrRoruERs, CYFARTHA, LTD., No. 3329, ante. 

3484. Change of grade.|—Prich v. MARSDEN 
(J.) & Sons, No. 3487, post. 

3485. ——.]—PER 





GUEST, 


RY v. WRIGHT, CAIN vw. 
LrvLANp & Co. (1900), Lrp., Bamry v. KEN- 
worRTHY, LTD., GouGH v. CRAWSHAY BROTHERS, 
Crrarrua, Lrp., No. 3329, ante. 

3486. ——— As resu!t of injury by accident.|— 
In Dec. 1908, a collicr was injured by accident. 
In Dec. 1909, he tried to resume his old work as a 
collier with the same employers, but being unable 
to do it was given work by them as a ventilation 
or windroad man, work paid by the day, not 
piecework. In Jan. 1910, he died from an accident 
within the meaning of the Act. A county ct. 
judge held that there had been a break in the 
continuity of his employment & he assessed the 
compensation for the dependants upon the basis 
of his earnings as a windroad man :—Held: the 
question was one of fact for the county ct. judge, 
& there being evidence to support it, the ct. would 
not interfere with his decision.—WILLIAMS v. 
WYNNSTAY CoLLIeRies, Lrp. (1910), 3 B. W. C. C. 
473, ©. A. 


(f) Employment in Different Grades. 
i. In General. 


3487. Temporary employment in higher grade— 
Whole earnings to be taken into account.]— 
(1) The provision in Workmen’s Compensation 
Act, 1897 (c. 37), sched. I. 1 (6), that where 
total or partial incapacity for work results from 
an injury, the subject of compensation under the 
Act, the amount of compensation shall be a 
weckly payment during the incapacity, after the 
second week, not exceeding 50 per cent. of the 
workman’s average weekly earnings during the 
previous twelve months, ‘“‘if he has been so long 
employed,”’ means if he has been so long employed 
in the employment of the same employer. 

(2) Where the workman has during the previous 
twelve months been employed in the employment 
of the same employer, compensation in case of 
personal injury must be based upon his average 
weekly earnings during the whole twelve months, 
although during the twelve months he may have 
passed into a higher grade of employment at 
higher weekly wages.—PRICE v. MARSDEN (J.) & 
Sons, [1899] 1 Q. B, 403 ; 68 L. J. Q. B. 307; 80 


L. T. 15; 47 W. R. 274; 15 T. L. R. 1843 1 
W. ©. 0. 108, C. A 


Annotations :—As to: (1) Folld. Williams v. Poulson, Re 
Workmen’s Compensation Act, 1897 (1899), 63 J. P. 757. 
on jasthowal v. Argus Printing Co. (1900), 70 L. J. 


_— + a weet -— —_— _— om 


7 F. (Ct. of Sess.) 304.--SCOT. 
PART XIV. SECT. 18, SUB-SECT. 3.— 
B. ({) i. 


& Sal age : 
. q. Temporary employment in higher 
graie—What earnings to be taken into 
capac <= account.}—-BaBCcOocK & WILCOX, LTD. 
nm @ 


v. YOUNG (1911), 4 B. W. O. C. 367. 
—S§coT. 
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3488. —— -]—A workman was employed 
as a casual labourer for five weeks, when he met 
with an accident in the course of that employment. 
Occasionally during that time he had been employed 
to take the place of a grinder who was ill, for which 
he received higher remuneration, but he had not 
been employed as a grinder for fourteen days 
before the accident :—Held: in considering the 
amount of compensation to be awarded, the 
earnings in both capacitics should be taken into 
account.— DOBSON v. BRITISH OL & OAKE MILLS, 
Lrp. (1912), 106 L. T. 922; 5 B. W. C. OC. 405, 
Annotations :—Consd. Kdge v. Gorton, [1912] 3 K. B. 360. 

Folld. Jury v. 8.8. Atlanta, [1912] 3 K. B. 366. 

3489. I—JUPY v. ATLANTA (OWNERS), 
peer rie post. 


No. 3493, post. 


ii. What is Change of Grade. 

3491. Question of law.]—A sailor who had for 
some time been employed in various capacities 
& at various rates of wages by applts., who were 
shipowners, on Feb. 3, 1912, was taken on 
temporarily as a mate in the place of his son, 
who had met with an accident. On Feb. 6, 
while thus employed as mate on board applts.’ 
vessel, he was drowned. Upon an application for 
compensation by his dependants, the county ct. 
judge held that the man’s “‘ grade "’ at the time of 
his death was that of a mate, & he assessed com- 
pensation accordingly :—Held: the question of 
what grade the man occupied was not one merely 
of fact upen which the decision of the county 
ct. judge was final, but it was a question of law 
whether, upon the facts as found, the workman 
occupied a grade within Workmen’s Compensation 
Act, 1906 (c. 58), sched. I. (1), (2); the work- 
man was at the time of his death temporarily 
acting as a mate, & the county ct. judge must 
ascertain as best he could the ‘‘ average weekly 
earnings”? of the man, taking into consideration 
the various rates of his wages.—JURY v. ATLANTA 
(OWNERS), [1912] 3 K. B. 366; 81 L. J. K. B. 
1182; 107 L. T. 366; 28 T. L. BR. 562; 656 Sol. 
Jo. 703; 5B. W. O. C. 681, C. A. 

Annotations :-—Reid. Barnett v. Port of London Authority, 
Priestley ». Port of London Authority, [1913] 2 K. B. 115; 
Snell v, Bristol Corpn., [1914] 2 K. B. 291. 

3492. -|—BARNETT v. Port oF LONDON 
AUTHORITY, PRIESTLEY v. Port of LONDON 
Autuoriry, No. 3449, antc. 

3493. Not temporary employment in higher 
grade.]—-A workman was first employed by resps. 
on May 19, 1911, as a casual carter, his duty 
being to drive a one-horse cart. On July 27, 1011, 
he died from the effects of an accident arising out 
of & in the course of hisemployment. At the date 
of the accident & for about a fortnight before 
he had been working for resps. as a casual teamster 
& receiving a higher wage. Upon an application 
by dependants of deceased for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
the county ct. judge found as a fact that the 
workman had only been employed temporarily 
& casually as a teamster, & in calculating the 

average weekly earnings’ he took into account 
the total amount of wages earned by the workman, 
whether as a casual carter or as a casual teamster, 
from May 19 until his death :—Held: there had 
been no change of “ grade ’”’ in the employment of 
the workman, & the method of calculation adopted 

by the pouuky cours judge was right.—EDGE v. 

Gorton (J.), Lrp., [1912] 8 K. B. 360; 81 L. J. 

K. B. 1185; 107 L. T. 340; 28 T. L. R. 566; 56 

Sol. Jo. 719; 5 B. W. C. O. 614, O. A. 














-]—EDGE v. GORTON (J.), Lrp., 
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(g) Casual Employment. 


3494. General rule—Earnings of workman in 
same grade to be regarded.j—Appct., having 
registered at the Labour ces as an unD- 
employed man, was given occasio relief by the 
resp. corpn. under a scheme whereby work was 
allocated among the unemployed. Appct. was 
first employed by resp. corpn. under the schemo in 
July, 1921, & afterwards for periods of one week 
each on eight occasions in a total period of forty- 
two weeks. In May, 1922, he was injured by 
accident in the course of his employment & 
claimed compensation. The county ct. judge 
held that the employment had been continuous, 
& awarded compensation on the basis of the 
average weekly earnings during the whole period 
of forty-two weeks, i.c. by dividing the actual 
amount earned by forty-two :—Held: the county 
ct. judge had assessed the compensation on a 
wrong basis; the employment was of a casual 
nature, & therefore regard should have been had 
to the average weekly amount earned by a 
person in the satne grade as the injured workman. 
—HUNTER v. SOUTH SiIELDS CORPN. (1922), 15 
B. W. CG. CG. 261, C. A. 

3495. What may be taken into account—Earn- 
ings from other employers.|}—A casual dock 
labourer met with an accident after being in 
employment for three & a half days. During the 
previous twelve months he bad worked for many 
employers, & at various times for resp. who had 
engaged him in every weck exccpt four during a 
long period, but somctimes for only one day. 
The county ct. judge added together the sums 
carned in resp.’s employment during the twelve 
months, divided the total by fifty-two, & awarded 
50 per cent. as weekly compensation :—Held : 
(1) earnings from other employers could not be 
taken into consideration, & weckly compensation 
should not be calculated when a workman had been 
in employment lIcss than a week as if he had been 
in the employment for two wecks at the same 
rate of daily wages as he was earning at the time 
of the accident; (2) there was evidence of con- 
tinuous employment.—WILLIAMS v. POULSON 
rhe J. P. 757; 16 T. L. BR. 42; 2 W. C. C. 

, CO. A. 


Annotations :—Aplid. Giles ». Bolford, Smith, [1903] 1 K. B. 
ae aN eenoway. oe. Argus Printing Co. (1900), 70 


3496. .|—Cuge v. Port of LONDON 
Autuority, No, 3333, ante. 














3497. —— ——.]—ALDERMAN v. WARREN, No. 
2202, ante. 
3498. -|—Appct. who was a dock 


labourer, met with an accident whilst in the 
employment of resps. which resulted in his total 
incapacity. His employment was of a casual 
nature: he was employed by the job, but paid 
daily. Although he worked principally for resps. 
he was in fact employed from time to time by 
other employers. In arbn. proceedings in the 
county ct. to determine the amount of the weekly 
payment to which appct. was entitled under 
Workmen’s Co.npensation Acts, a statement was 
put in showing the payments made by resps. 
during the twelve months preceding the accident. 
This statement admittedly showed that in the 
last seven weeks, during which period he apparently 
worked for resps. alone, he received from them 
altogether a sum which, when divided by the 
number of weeks, gave an average of considerably 
over £3 per week. It was also admitted that the 
sum earned during the whole twelve months if 
divided by the number of days on which he was 
actually employed by resps. would work out at 
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Sect. 13.— Amount of compensation: Sub-sect. 3, B. 
(g). Sect. 14: Sub-sects. 1 & 2.) 


more than £3 per week, but that if divided by the 
number of weeks in which he worked for resps. 
it would give an average of considerably Icss than 
£3 per week. It was further admitted that during 
this period appct. worked for other employers 
besides resps. & appct. stated in evidence that if 
the sums received by him from such other employers 
were added to the amounts received from resps. 
his average earnings would amount to more than 
£3 per week. Icsps. put in statements showing 
the amounts paid by them during the same twelve 
months to two other dock labourers in the same 
ade as appct. These statements did not show 
he number of days worked, but the total sum, 
earned in each case when divided by the number 
of weeks gave a figure of considerably less than £3. 
It was, however, admitted that each of these men 
worked during the twelve months for other 
employers besides resps. The county ct. judge, 
being of opinion that he had sufficient material 
to enable him to compue appct.’s ‘‘ average 
weekly earning ’? without having recourse to the 
proviso in Workmen’s Compensation Act, 1906 
(c. 58), Sched. 1. (2) (a), held upon the evidence 
that appct. was being remunerated at the rate of 
over £3 por week, & made an award for the weekly 
sum of £1 10s. :—Held: the question was one of 
fact for the county ct. judge; in computing the 
average weekly earnings he was cntitled to take 
into consideration the wages paid by the other 
employers besides resps., & there vas evidence 
before him which cnabled him to arrive at the 
conclusion he did.—T'WIDALE v. LONDON & NoRTI 
EASTERN liy. Co., [1925] 2 K. B. 456; 95 L. J. 
i i 292; 133 L. T. 442; 18 B. W. C. O. 218, 

3499. ——— Not earnings in independent busi- 
hess-——-Rag & bone merchants.|—ALDERMAN v. 
WakkEN, No. 2202, anie. 

3500. Jobbing gardener.) — Appct. 
was in the employment of resp. as a jobbing 
gardener at wages which usually amounted to 10s. 
per week, he being regularly employed at the rate 
of os. per day one day per weck, but as a rule he 
did another day’s work for the same employer. 
He had been in that employment for more than 
twelve months before Feb. 9, 1915, on which date 
he met with an accident while engaged in trimming 
a hedge which resulted in the loss of his left eye. 
Liability on the part of resp. to pay compensation 
to appct. was admitted. The only question, 
therefore, to be determined was the amount of 
the compensation payable to appct. I1t appeared 
from appct.’s evidence that he was engaged on 
various other jobs of a casual nature. But there 
Was no evidence to show that any of such casual 
employment constituted a truc contruct of service : 
—Held: regard must be had only to the wages 
that appct. earned from resp. for the twelve 
months previous to the accident; & the fact that 
his income was increased by earnings derived from 
work not performed under contract of service 
could not be taken into consideration.—SALEsS v. 
ABBOTT (1916), 85 L. J. K. B. 16663 114 L. T. 
819; 02 'T. L. R. 874; 9B. W. C. C. 333, C. A. 

3501. Employment for short period — Fruit 
picker.]—A fruit pickcr was employed in the fruit 
picking season for three weeks, & had earned 
328. 1ld. when she met with an accident. She 
had not been employed at all during the previous 
twelve montbs, but had picked fruit in the season 
of the year before that. The county ct. judge 
estimated the average weekly earnings of a damson 
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picker, earning 11s. a day during the season, at 

70s. a year or ls. 4d. a week, & awarded 8d. a 

week compensation. The fruit picker appealed 

on the ground that the county ct. judge had 
estimated the earnings in the wrong grade of fruit 
pickers :—Held: without deciding any question 
of grade, the judge had made the best estimate 
possible in the circumstances.—WILLIAMS vw. 

Houiinas (1915), 9 B. W. C. C. 47, C. A. 

Annotation :—Apld. Tones v. Associated Portland Coment 
Manufacturers (1900), Ltd. (1920), 90 L. J. K. B. 456 
3502. Schoolboy employed in holidays.}— 

A schoolboy, cleven years of age, was employed 

in the last week of his Christmas holidays, in Dec. 

1918, under a permit to his employers to employ 

schoolboys during their holidays, on a casual job 

at a wage of ls. a day. He met with an accident 
on the first day of his employment, by which he lost 
his left leg. There was no evidence that he had 
ever earned any money before, or was likely to 
carn any Money again, at similar jobs in his 
holidays. It was admitted that he also earned 2s. 

a week from a greengrocer. The arbitrator com- 

puted his average weekly carnings per annum 

from the cmployment at 2d. a weck, based on 

a probable duration of employment of one week 

per annum at 6s. a week, making with the 2s. a 

week from the greengrocer 28. 2d. a week, which 

sum he awarded as compensation :—Held: the 
arbitrator had properly computed the compensa- 
tion in accordance with Workmen’s Compensation 

Act, 1906 (c. 58), Sched. I., para. 2 (a@).—BONES 

v. ASSOCIATED PORTLAND CEMENT MANUFACTURERS 

(1900), Lip. (1920), 90 I. J. K. B. 456; 124 L. T. 

1; 13 3B. W.C. C. 120, C. A. 





Sect. 14.—ORDERS AND AWARDS AS TO 
COMPENSATION. 
SunB-SEcT. 1.—RETROSPECTIVE ORDERS AND 
AWARDS. 

3503. Whether court has power to make— 
—Application specifying no date for complete re- 
covery—From date prior to hearing of application.] 
—When an application to review a weekly pay- 
ment made under Workmen’s Compensation Act, 
1897 (c. 37), on the ground that the workman’s 
incapacity has ceased, is brought before an 
arbitrator, he is not bound to treat the agreement 
for or award of a weekly payment as enforceable 
up to the time of his decision, but has jurisdiction 
to inquire whcther the incapacity had ceascd 
when the application to review was made, or at 
any & what subsequent time before the hearing, 
& to make his award with reference to the date so 
dctermined.—MorTon & Co., Lrp. v. Woopwanrp, 
[1902] 2 K. B. 276; 71 L. J. K. B. 786; 86 L. T. 
878; 66 J. P. G60; 51 W. HK. 54; 4 W.C. CO. 143, 


C. A. 

Annotations :—Expld. Charing Cross, Euston & Hampstead 
Ry. v. Boots, [1909] 2 K. 33. 640. Apprvd. Gibson v. 
Wishart, [1915) A.C. 18. Refd. Upper Forost & Western 
Steel & Tinplate Co. v. Thomas, [1909] 2 K. B. 631; Ocean 
Coal Co. v. Davies (1926), 135 L. T. 498. ry 


3504. —— Not from date anterior to ap- 
plication.]}—An application under Workmen’s Com- 
pensation Act, 1897 (c. 37), to record an agreement 
between a workman who had been injured by 
an accident arising out of & in the course of his 
employment & his employer for payment of a 
weekly sum to the workman during incapacity 
was opposed by the ee ast on the ground that 
the man had recovered. The county ct. judge, 
however, ordered the agreement to be recorded, 
but granted a stay to enable the employer to 
apply for a review. The employer by his 
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application to review asked for termination of the 
weekly payment, the ground alleged in the particu- 
lars being that “resp. has completely recovered ’”’ 
from the accident, without specifying any date. 
The county ct. judge found that the incapacity 
of the workman had ceased at an antecedent date 
& ordered that the payment should terminate 
from that date :-—Held: upon an application to 
review in this form the judge had no jurisdiction 
to order a review from a date antecedent to the 
application, & the award ought to be set aside.— 
Uprer Forest & WESTERN STEEL & TINPLATE 
Co., Lip. v. THomas, [1909] 2 K. B. 631; 78 
L. J. K. B. 11133; 2 B. W. C. C. 414, 0. A. 
Annotations :—Folld. Charing Cross, Kuston & Bampetend 
ly. v. Boots, [1909] 2 K. B. 340. Refd. Gibson v. Wishart, 

{1915} A. C. 18. 

3505. -J—(1) Upon an applica- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), for a review & termination of a weekly 
payment payable by way of compensation to a 
workman who has becn injured by an accident 
arising out of & in the course of his employment, 
under an agreement between the employer & the 
workman, where the ground on which termina- 
tion is claimed is stated in the particulars to be 
that the incapacity resulting from the injury has 
ceased, without specifying uny date, it is not com- 
petent to the arbitrator to award that the payment 
shall terminate from a dute antecedent to the 
application to review. 

(2) Semble; where the application to review 
asks in express terms for termination from a 
definite antecedent date it is competent to the 
arbitrator to order termination from that date.— 
CHARING Cross, EUSTON & HAMPSTEAD lity. Co. v. 
Boors, [1909] 2 K. B. 640; 78 L. J. K. B. 1115; 
101 L. T. 563; 25 T. L. R. 683; 2 B. W. C. O. 885, 











Annotations :—.A8 to (2) Apld. Bagley v. Furness, With 
(1914) 3K. B. 974 prvd. Gibson v. Wishart, [1915] 


: Generally, entd. Cory v. Hughos, [1911] 2 
K. B. 738; Popple v. Frodingham Iron & Steel Co., [1912] 
2K. B. 141. 
3506. ——— Where such order expressly asked 


for.|—CuARING Cross, Euston & HAMPSTEAD Ry. 
Co. v. Boots, No. 3504, ante. 

3507. —— ——..]— WILLIAMS v. BWLLFA & 
MERTHYR DARE STEAM COLLIERIES (1891), Lrp., 
No. 3760, post. 

3508 \—Bnrices v. DRYDEN (T.) & 
Sons, TALBOT v. VICKERS, LTD., No. 3752, post. 

3508. ——— Date of recovery fairly raised.}— 
Upon an application under Workmen’s Compensa- 
tion Act, 1906 (c. 58), for a review & termination 
of a weekly payment payable by way of compensa- 
tion to a workman who had been injured by an 
accident arising out of & in the course of his employ- 
ment, where the issue whether the incapacity has 
ceased & when is fairly raised, there is jurisdiction 
to make an order terminating the weekly payment 
as from a date antecedent to the date of the applica- 
tion for review.— BAGLEY v. FURNESS, WITHY & 
Co., Lrp., [1914] 3 K. B. 974; 88 L. J. K. B. 1546; 
7B. W. C. C. 560, C. A. 

3510. ——- ——.J—A workman was injured by 
accident in the course of his employment & 
obtained an award of compensation on the basis 
of total incapacity. Subsequently, being partially 
recovered, he was given light work by his employers 
at reduced wages. ‘The employers on Apr. 15, 
1922, filed a og bene for review of the weekly pay- 
ment & asked for a diminution, adding that tho 








injured workman had been working for them & 
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receiving wages from Nov. 21,1921. The deputy 
county ct. judge ordered diminution from Mar. 6, 
1922 :—Held: the application to diminish, coupled 
with the statement that the workman had been 
earning since Nov. 21, 1921, gave the judge power 
to diminish the weekly payment as from that date, 
which on the evidence he should have done.— 
CuHuRCcH, ASHBY & Co. v. WADDINGTON (1922), 15 
BL. W. O. O. 183, C. A. 

3511. ——— Payment in fact terminated from 
antecedent date.]|— Where an injured workman who 
is in receipt of compensation under Workmen’s 
Compensation Act, 1906 (c. 58), completely 
recovers from his incapacity, & no further pay- 
ment is made to him thcreafter it is competent to 
the arbitrator, upon an application to review 
asking for the termination of the weekly payments 
as from the date of recovery, to terminate the 
weekly payments as from that date. Semble: 
the same principle applies to an application to 
diminish or increase the weekly payments. 

Qu. : whether payments made aftcr the date of 
recovery can be recovered by the employer.— 
GIBSON (GEORGE) & Co. v. WISHART, [1915] A. C. 
18; 88 L.J.P.C. 321; 111 L. T.4668; 30 T. LR. 
540; 58 Sol. Jo. 592; 7B. W. O. O. 348, H. L. 
Annotations :-—Folld. Bagley wv. Furness, Withy, [1914] 

3K. B. 974. Apld. Church, Ashby v. Waddington (1922) 

15 B. W.C. C. 183; Talbot »v. Vickors, (1925] 2 K. B. 682. 

Consd. Ovean Coal Co. v. Davies (1926), 43 T. L. R. 108. 

Refd. Watson v. Beardmore (1914), 7 B. W. ©. C. 913. 

Mentd. Hunter v. Stiidtischo Hochseefscherei Gosellschaft, 

[1925] 2 K. B. 493; Lindsay v. Glasgow Iron & Steel Co. 

(1925), 18 B. W. C. C. 600. 

3512. ——— Necessity for evidence of incapacity 
during period.|—WILLiams v. BWLLUFA & MERTHYR 
cae STEAM COLLIERIES (1891), Lrp., No. 3760, 
post. 

Set off of overpayment.]—See Sub-sect. 4, post. 


SuB-sEcr. 2.—PROSPECTIVE ORDERS AND 
AWARDS. 

3513. Validity of—Jurisdiction of arbitrator— 
Onus shifted to workman.|—On an application to 
review weakly payments under Workmen’s Com- 
pensation Act, 1906 (c. 58), an arbitrator has no 
jurisdiction to make a prospective award terminat- 
ing the compensation at w given date. <An arbi- 
trator has only jurisdiction to award payments 
during the incapacity of the workman, & his duty 
is to ascertain what is the workman’s earning 
capacity at the date of the application & to award 
accordiugly, leaving it to the employer to apply for 
a reduction in the event of the workman’s recovery. 
A prospective award is also wrong inasmuch as it 
shifts the onus of proof from the employer to the 
workman in a way that may be unfair to the 
workman. 

It is not competent for a county ct. judge acting 
as arbitrator under Workmen’s Compensation 
Act, 1906 (c. 58), to make a prospective award of 
so much a week for a certain time, & after that 
time a smaller sum.—BAKER v. JEWELL, [1910] 
2K. B. 673; 79 L. J. K. B. 1092 5 103 L. T. 178 ; 
8 B. W. O. O. 503, C. A. 

Annotations :—Folld. Walton v. South Kirkby, Featherstone 
& Hemsworth Colliery (1912), 107 L. T. $37. Expld. 
Kvans ». Barrow Hematite Stecl Co. (1914), 7 B. W. ie 
681. Mentd. Newhouse v. Johnson (1911), 5 B. W. C. C. 
137 ; Calico Printers’ Assocn. v. Higham, [1912] 1 K. B. 
93; Turner v, Lee (1925), 133 L. T. 67. 

3514. -\—WALTON v. Sours 
KInKBY, FEATITERSTONE, & HEMSWORTH COLLIERY, 
Lirp., No. 3738, post. 


Cc. 
C 
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Sect. 14.—Orders and awards as to compensation: 


Sub-sect. 6, A., B., C. & D. (a) & (b)-] 


the event of prospective loss, was a question of 
fact, with the decision of which the ct. could not 
interfere —EMMERSON v. DONKIN & Co. (1910), 


4B. W. 0. C. 74, C. A. 


8535. ——- ——.]—A workman injured one 
= in July, 1909, & compensation was paid 
un: 


er a registered agreement. On Nov. 26, 1909, 
the workman admitted to the employers’ doctor 
that he was able to work, but on Jan. 17, 1910, 
when the employers applied to terminate the 
agreement, the ap of the finger was still slightly 
tender. ‘The arbitrator terminated the compensa- 
tion, & refused to make a suspensory award :— 
Held: the decision was on a question of fact, & 
there was evidence to support it; it was not a 
proper case for a suspensory award.—GooDALL & 
CLARKE v. KRAMER (1910), 3 B. W. C. O. 315, C. A. 





3536. ———.]—FuRNEss, WITHY & Co. v. 
BENNETT, No. 3276, ante. 
3537. —— J—An injured workman was 





given light work & part compensation. The 
compensation was stopped, & he was offered his 
old work. He brought proceedings for part 
compensation. .The medical referee reported that 
he was probably able, at the date when compensa- 
tion was stopped, to do his old work. The county 
ct. judge therefore gave no compensation, but 
made a declaration of liability :—Held: there was 
evidence to support the order.—Parry vv. 
RHYMNEY Iron & Coan Co., Lrp. (1912), 5 
B. W. C. C. 632, C. A. 

85388. ———- ——-.]— BAYNTON v. MANGANESE, 
BRONZE & Brass Co., Lrp., No. 3532, ante. 

85389. ——- ——.]—QniIFFIN v. WHITE (SAMUEL) 
& Co., Lrp., No. 3221, ante. 

3540, e]— WATKINS v. PORT OF LONDON 
AUTIORITY, No. 8601, post. 

3541. Merely because injury severe.|— 
FosTER v. WHARNCLIFFE WOODMOOR COLLIERY 
Co., No. 3559, post. 








B. Time for Application. 

3542. No statutory limit of time—Promptness 
essential.|—l"ostER v. WHARNCLIFFE WOODMOOR 
COLLIERY Co., No. 3559, post. 

3543. As early as possible—Not later than 
opening case.|—A workman who had admittedly 
in the course of his employment met with an 
accident whereby amputation of the second finger 
of his left hand was necessary, after receiving full 
compensation, subsequently returned tv his 
employers & was given light work. lle worked 
for a short time & then became incapable of 
further work by reason of traumatic neurasthenia, 


in respect of which he claimed compensation under 


Workmen’s Compensation Act, 1906 (c. 68), 
during incapacity. Medical evidence was yiven 
that the neurasthenia was a consequence of the 
accident, but it was suggested by one medical 
witness that appct. might have ‘‘ brooded ”’ over 
his troubles & thus aggravated his condition. 
The county ct. judge found that the workman’s 
condition was due to his having brooded over his 
troubles & refused to grant compensation. At the 
conclusion of the judgment appct.’s counscl 
asked for a declaration of liability, but the judge 
refused to grant it:—Held: (1) there was no 
substantial evidence that the neurasthenia was 
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$546 i. May be made by consent.]— 
BENT COLLieRY Co., LTD. v. O’HARE, 
Capzow CoaL Co., LTD. v. Hassan, 


424.—SCOT: 


Watson (Joun), LTD. v. FITZPATRICK, 
SAME v. SCULLION, M‘ANDREW & Co., 
LTD. v. BARKAUSAS, WATSON (JOHN), 
Lp. v. COLLINS (1924), 17 B. W. O. ©. 


{. Memorandum of agreement not 
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a result of appct.’s alleged brooding, & that there 
must be a new trial; (2) in regard to the declara- 
tion of liability, it was not proper to ask for it at 
so late a stage in the proceedings. Hither party 
might apply for such a declaration, but should do 
so at the earliest possible moment, & certainly 
not later than the opening of the case, so as to give 
the other party an opportunity of assenting to it 
or producing evidence.—MARSHALL v. CLAYTON 

& SHUTTLEWORTH, [1919] 1 K. B. 509; 88 L. J. 

K. B. 516; 120 L. T. 4523; 68 Sol. Jo. 265; 12 

B. W. C. C. 47, C. A. 

Annotations :— As to (2) Consd. Ashrody »v. City of Edinburgh 
(Owners), [1920] 1 K. LB. 301. Refd. Baynton v. 
Manganese, Bronze & Brass Co. (1919), 12 B. W. C. C. 
59; Foster vo, Wharncliffe Woodmoor Colliery Co., [1922] 
2 KB. 701 ; Btatham v. Oxcrott Colliery Co. (1922), 1 


3544. May be made by either party.|—MARSITALL 
v. CLAYTON & SHUTTLEWORTH, No. 3543, ante. 


C. Form. 


3545. Where no incapacity has ensued.|—KINa 
v. Port or LONDON AUTHORITY, No. 5548, post. 


D. When Made. 
(a) In General. 


3546, May be made by consent./—A workman 
with a steel splinter in his eye suffered no serious 
inconvenience for three & a half years. The 
splinter was then removed by an operation which 
did not nccessitate the man being absent from work 
for a full weck. Le applied for a declaration of 
liability. ‘The employers opposed this & denied 
accident ; they also pleaded want of notice. The 
county ct. judge dismissed the application. On 
appeal a declaration of liability was granted by 
consent.— MILNE v. PETRIE (JONN) JUNIOR, LTD. 
(1914), 7 B. W. C. C. 84, ©. A. 

3547. May be made on original application—Or 
on review.]—On a workman’s application for com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58), a suspensory award may be made on 
an original application for compensation as well 
as on ab application to review under Schedule I., 
clause 16 of the Act. lf the workman’s applica- 
tion is dismissed without any such suspensory 
award being made the matter is res judicata & no 
subsequent application for compensation can be 
entertaincd in respect of the same accident, 
although the workman’s capacity for work may 
have altered in the meantime. 

In cases of a permanent physical injury the 
arbitrator, if satisfied that the workman’s incapacity 
for work has for the time ceased, ought as a general 
rule, inasmuch as In such a case an incapacity 
for work due to the injury may supervence at 
a later time, not to make an award simply 
terminating the weekly payment, but should 
make an order keeping alive the employer’s 
liability (KENNEDY, L.J.)—-GREEN v. CAMMELL, 
Lairp & Co., Lrp., [1913] 3 K. B. 665; 82 L. J. 
K. B. 1230; 109 L. T. 202; 29 T. L. R. 7033 6 


B. W. C. C. 735, C. A. . 
Annotations -—Consd. Watson, v. Beardmore (1914), 7 3. W. 
C. OC. 913. Reid. King v. Port of London Authority, 


[1920] A. C. 1. 

3548. .|—A workman, who was practically 
blind in his right eye from childhood, received a 
blow in this eye from a sling rope while he was 
working for resps. This happened on Dec. 18, 
superseded. }--BATRD (WILLIAM) & Co., 


LTD. v M'WIINNIE (1908), 1 B. W 
Cc. C. 109.—SCOT, 
g. Whether neriod subsequent to re- 


cording of memorandum.}—Fire Coa. 
Co., v. Linpsay, [1908] 8S. C. 
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1915. He reported the facts to the foreman the 
same day, & again reported it to one of resp.’s 
agents on Dec. 20,1915. ‘Theeye became inflamed, 
& he attended hospital for treatment, but con- 
tinued at his work. The eye got worse, & he had 
an interview with resps.’ superintendent manager, 
who advised that he should be put on a lighter 
job. Resps. thereupon gave him lighter work, 
but continued his pay at the same rate. He 
continued at this until Mar. 1916, when he resumed 
his old work at the same wages. In Feb. 1917, 
he was dismissed for reasons unconnected with the 
accident, but was able to find work elsowhere at 
higher wages. He then applied on July 12, 1917, 
for a declaration of liability against his former 
employers. At the hearing there was medical 
evidence to the effect that the accident ‘‘ would 
aggravate the condition of the defect in the eye, 
& precipitate, probably, the necessity of removal.” 
Lhe county ct. judge made an award, granting a 
declaration of liability, but the Ct. of Appeal set 
this aside on the ground that there was no evidence 
to support the award, & no jurisdiction in such 
circumstances to grant a declaration of liability. 
The workman appealed to the Llouse of Lords :— 
Held: (1) though the findings in the county ct. 
judge’s judgment were obscure, it appeared that he 
had intended to find that there was reasonable pro- 
bability of future incapacity resulting from the 
Injury ; there was evidence to support such a 
finding & jurisdiction to make the award ; (2) with- 
out questioning the validity of an award for a 
declaration of liability or 1d. a week compensa- 
tion, the better order in such cases is ‘‘ that the 
arbn. do stand adjourned,” reserving to each of 
the parties liberty to make such further applica- 
tion in the matter as he or they may be advised. 
Such an order can be made on an original applica- 
tion, or one by way of review, where it is found by 
the judge that there has been an injury by accident 
arising out of & in the course of the employment, 
& though there is no present incapacity for work 
there is a ‘‘ reasonable probability that such 
incapacity may ensue.”’ 

(3) In the above circumstances resps. also 
raised the objection that no claim had been made 
within six months. The county ct. judge upon this 
point said, ‘‘ I think the circumstances disclosed 
in this case, which I need not elaborate, are such 
as enable me to afford the relief which is provided 
by Workmen’s Compensation Act, 1906 (c. 58), 
s. 2 (1) (0). The Ct. of Appeal held that this 
was not a finding that the dclay was excused for 
any reason within the Act, & that being the case 
the claim must fail:—eld: the statement by 
the learned county ct. judge amounted to a finding 
that the delay was excused by reasonable cause, 
& there was evidence to support such a finding ; 
in law the facts proved in this case constituted a 
reasonable cause for the delay in making a claim. 

(4) Arbitrators, in cases of this kind, whether 
they be county ct. judges or other, should make it 
clear on the face of their awards what are their 
rulings on pure questions of fact, what on questions 
of law & what on mixed questions of law & fact 
(LORD ATKINSON).—KING v. PORT OF LONDON 
AUTHORITY, [1920] A. C.1; 88 L. J. K. B. 889; 
121 L. T. 587; 35 T. L. R. 622; 63 Sol. Jo. 661; 
12 B. W. C. C. 260, H. L. 
Annotalions :—As to (1) Refd. Foster v. Wharncliffe Wood- 
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3B. 
50; 
8s to 
09; 


Ry» (920) 1K. B. 284; Lingley v. Firth, (1921) 1K 
655. Refd. Leslie v. Robson (1920), 13 B. W. 0. C. 1 
Fenton v. Kelvin (Owners), [1925) 2 K. B. 473. 4 
4) Refd. Harrison v. Matthews (1920), 13 B. W. 0. 0. 1 
later v. Maconochio (1920), 89 L. J. K. B. 1238. 


(b) Possibility of Recurrence of Incapacity. 

3549. General rule.|—PoMPHREY v. SoOUTH- 
WARK Press, No. 3414, ante. 

3550. .|—On an application by anemployer 
under Workmen’s Compensation Act, 1906 (c. 58), 
sched. I. (16), to have the weekly payments 
reviewed on the ground that the incapacity no 
longer existed, there is jurisdiction, in a case 
where the incapacity, owing to the effects of the 
original accident, may recur, to suspend instead 
of ending the compensation by awarding a nominal 
sum or by making a declaration of continuing 
liability, & this is the proper course to be adopted 
in these cases.—TYNRON (OWNERS) v. MORGAN, 
[1909] 2 K. B. 66; 78 L. J. K. B. 857; 100 L. T. 
641; 2B. W.C. CU. 406, C. A. 

Annotations -—Folld. Griga v. Harelda (Ownors) (1910), 
26 T. L. R. 272; Chapman ov. Sage (1915), 85 L. J. K. B. 
47. Refd. L. & N. W. Ry. v. Taylor (1910), 4 B. W. C. C. 
11; Green v. Cammell, Laird, [1913] 3 K. B. 665; Wardell 
v. Carro Fleet Iron Co. (1916), 10 B. W.C. 0.124. Mentd. 
ripe ey capitol Manufacturing Co. v. Dudley (1910), 
3551. -J]—While at work on board a vessel 

appct. fell & ruptured himself. Ie was laid up 

for a short time & then returned to work. Later, 
he was medically examined, & the result of that 
examination was that he was ruptured, but was 
fit for work if he wore a proper truss & took proper 
precautions. On an application for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
the county ct. judge refused to award any com- 
ensation or to make a suspensory order so as to 
eep the employers’ liability alive:—Held: a 
suspensory award of ld. a week should have 
been made so as to preserve the right of the 
appct. in the event of future trouble arising as the 
result of his injury.—GRkI1GA v. HARELDA (OWNERS) 
(1910), 26 T. L. R. 272; 3 B. W. C. C. 116, C. A. 


Annotations :-—Consd. Crvcon v. Cammoll, Laird, [1913] 
3K. B.665. Folld. Chapman v. Sago (L915), $5 1. J. K. B. 
: pone King v. Port of London Authority, [1920] 


a] 
. 4 














3552. J—Cox v. BraimiwaiTe & KInk, 
No. 3715, ante. 
3553. J—GREEN v. CAMMELL, LAIKD & 


Co., Lirp., No. 3547, ante. 

3554. .|—A workman suffered a rupture 
from accident arising out of & in the course of his 
employment. His wife made him a belt witha pad 
to keep the rupture up, & he continued for some 
time in the same employment at the same wages. 
lie was subsequently discharged from this employ- 
ment, & gave evidence that he had found it 
difficult to get other work, & made a claim for 
compensation. Medical evidence was given that 
he was not in a worse condition than before the 
accident provided he wore an efficient truss. The 
county ct. judge declined to make an award in 
appct.’s favour :—Held: the workman having 
suffered a permanent injury, with a possibility 
of incapacity in the future if he did not take 
certain precautions, the county ct. judge should 
have made a declaration of liability, or a nominal 
award in appct.’s favour, which would be open to 
review in the future.—CHAPMAN v. SAGE & Couo., 
Lrp. (1915), 85 L. J. K. B. 471; 113 L. T. 623; 





moor Colliery Co., [1922] 2 K. 3. 701; Statham v. Oxcroft | 8 B. W. C. C. 359, C. A. 
Colliory Co. (1922), 15 B. W. C. CG. 271. As to (2) Folld. | Annotations :—Retd. Wardoll v. Cargo Fleet Iron Co. (1916), 
Hillman v. L. B. & 8. C. RY. [1920] 1 K. B. 284. Consd. 10 B. W. C. CG. 124; Slater v. Maconochie (1920), 89 
Lomax v. Sutton Heath Lea Green Collieries (1926), L. J. K. B. 1238. Mentd. Higgins v. Higgins (1915), 85 
135 L. T. 564. Aa to (3) Consd. Hillman v. L. B. & S. CG. L. J. K. B, 1224. 
431; 45 Sc. L. R. 817; 15 8. L. T. -——.] — DonaLpson Brotuers | L. R. 920; [1909] 28. L. T. 161; 2 
742; 1B. W. CG. C. 117.—SCOT, v. COWEN, [1909] S. C. 1292; 46 Sc. | B. W.C. C. 390.—SCOT. 
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Sect. 14.—Orders and awards as to compensation: 
sect. 1.] 
8555. Conflicting opinions of doctors.]|—HiGces 
& Hr, Lrp. v. UNIcUMBE, No. 3258, ante. 
No probability of recurrence—Declaration should 
not be made.]—-See Sub-sect. 5, ante. 





(c) Earning or Able to Earn Same Wages as 
before Accident. 

3556. Workman in fact earning same or greater 
wages.|—A workman was employed as foreman in 
a carpet-weaving factory ; his principal duty was 
1o supervise the hands, but he also to the know- 
ledge of his employer used to set up & adjust 
the machines. While adjusting a machine he 
received an injury necessitating the amputation 
of his thumb; he continued however to attend 
regularly to his work, only absenting himself 
from the factory for a sufficient time to enable 
him to have his hand dressed. He was incapaci- 
tated by the accident from setting up & adjusting 
the machines, & his work was afterwards con- 
fined to the supervision of the hands. His 
employcr continued to pay his wages at the same 
rate after as before the accident; but it was 
admitted that, should he leave his employer’s 
service, his wage-carning power as a foreman in 
any other factory would be materially decreased : 
—Held: (1) as the workman had becn prevented 
by reason of the accident from doing a substantial 
part of the work at which he had previously 
earned his wages, he had been disabled for two 
weeks from earning full wages ‘ at the work at 
which he was employed” within Workmen’s 
Compensation Act, 1897 (c. 37), s. 1 (2) (a2); (2) as 
the workman had hitherto suffered no pecuniary 
loss, the proper course was to make a declaration 
of the liability of the employer, leaving the 
amount & duration of the compensation to be 
fixcd upon an application under sched. I., clause 12, 
to vary the award, should the workman at any 
future time be unable by reason of the accident 
to carn the same wages. 

We have ever held that a finding of fact of a 
county ct. judge binds us & that it is only on a 
matter of law that there is an appeal; but if a 
learned county ct. judge decides a fact when there 
is no evidence upon which he could find it, this is 
a matter of law, for in such a case he has mis- 
directed himself, & this is law (A. L. Sm1ru, L.J.).— 
CHANDLER v. SMITH, [1899] 2 Q. B. 506; 68 L. J. 
Q. B. 908; 81 L. T. 317; 47 W. KR. 677; 15 
T. L. R. 480; 1 W.C. 0. 19, C. A. 

Annotations :—As to (2) Refd. Hewitt v. Hepburn (1900), 

44 Sol}. Jo. 330; Marshall v. Clayton & Shuttleworth, 


{1919} 1 K. B. 609; King v. Port of London Authority, 
{1920} A. C. 1. 








3557. -|—POMPHREY v. SOUTHWARK Press, 
No. 3414, ante. 

ia .|—DUBERLEY v. Mace, No. 3382, 
ante. 

8559. ——— Reasonable probability of not being 


able to earn them in future.|—A miner, in the 
course of his employment on Sept. 30, 1912, met 
with an accident, which resulted in the loss of 
one of hiseycs. He was paid compensation during 
total incapacity until he returned to work in 
Dec. 1912. He continued in the same employ- 
ment until Nov. 1921, at wages higher than he had 
earned before the accident. Nine years after the 
accident he took proccedings to obtain a declara- 
tion of liability against his employers. There was 


PART XIV. SECT. 14, SUB-SECT. 6.— 
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3556 1. Workmanin fact earning same | 536.—N.Z, 


or greater wages.}—SMITH v._ 
Lrp., [1918] N. Z. L. R. 
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no evidence of any change of circumstances, or 
that it was reasonably probable that in consequence 
of the accident incapacity to earn the same wages 
as he earned before would arise at a later date. 
The county ct. judge held that inasmuch as no 
time was limited by the Workmen’s Compensation 
Act, 1906 (c. 58), or by any case decided there- 
under, within which an injured workman must 
make a claim for a declaration, it was open to him 
at any time to ask for one; the point at issue 
was whether the injury he had suffered was such 
as to render the workman an “odd lot’ in the 
labour market & prevent his obtaining work in 
the event of his being discharged by the employer 
in whose service he was at the time of the accident, 
so that incapacity to earn wages might ensue ; 
upon these grounds he made a declaration of 
liability against the employers :—Held: (1) he 
had misunderstood the meaning of the expression 
an ‘“‘ odd lot.’’ It was not necessary to prove that 
a man or his labour was an “ odd lot”’ in order 
to obtain a declaration of liability. If he showed 
that, although there was no loss of earning capacity 
at the moment, there was a reasonable probability 
that he would be wholly or partially incapacitated 
from earning his old wages in future, he might 
be entitled to a declaration. It was putting too 
heavy a burden on the workman to say that the 
issue was whether he was an ‘ odd lot’”’ or not. 
But on the evidence in this case the workman was 
not entitled to a declaration. 

(2) The mere fact that there has been a serious 
injury docs not justify a declaration being granted 
where there is nu claim for compensation by reason 
of the workman being at the time employed at 
full wages. ; 

(3) There are certain propositions, I think, 
about which there does not seem to be very much 
dispute with regard to the declaration of liability. 
There is no statutory limit of time within which it 
must be applied for. Also it has been said over 
& over again, & 1 do not think anything has ever 
been said to the contrary, that in ordinary cir- 
cumstances it should be applied for promptly 
(LORD STERNDALE, M.lt.).—FosteR v. WHARN- 
CLIFFE WOODMOOR COLLIERY Co., [1922] 2 K. B. 
701; sub nom. FosTER v. WHARNCLIFFE WoopD- 
MOOR COLLIERY Co., LYTD., FARMERY v. WIIARN- 
CLIFFE WOODMOOR COLMERY Co., Lrp., BATEMAN 
v. WHARNCLIFFE WOODMOOR COLLIERY Co., LTD., 
GOODLIFFE v. WHARNCLIFFE WOODMOOR COLLIERY 
Co., Lrp., PARRY v. WHARNCLIFFE WooDMOOR 
CoLLIERY Co., Lrnp., 92 L. J. K. B. 53; 127 L. T. 
771; 38 T. L. R. 7293; 66 Sol. Jo. 594; 15 B. W. 
C. C. 136, C. A. 

Annotations :—.48 to (1) Consd. Wilmot v. Askern Coal & 

Iron Co. aa B. W. C. C. 17; Clarke v. United Stecl 


W. C. GC. 525. Refd. Clay v. Sherwood 


), 18 . 
Co. (1922), 92 L. J. K. B. 169; Purdie ov. Colville 


(1923), 16 B. W. C. C. 307 ; Palmer v. Crawshay (Cyfarthfa) 
(1926), 135 L. T. 355. 

3560. Capacity to earn same or greater wages— 
Prevented by own misconduct.)—A workman was 
partially incapacitated by an accident, & the 
injury was permanent, but his employers foukhd 
him work in another capacity at a higher wage 
than that at which they had employed him before 
the accident. From this employment he was 
dismissed by reason of his own misconduct. The 
workman took proceedings for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
from the employers, but the county ct. judge made 
his award in favour of the employers on the 
ground that the workman’s incapacity was due 


KAURI 8556 ii. ——-.}—-HUSBAND v. CAMP- 
BELL (1903), 5 F. (Ct. of Sess.) 1146.— 
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to his own misconduct. The workman had asked 
for substantial compensation & did not ask for a 
suspensory award of ld. a week:—Held: the 
workman, though somewhat disabled, had the 
capacity to earn the same wages as formerly, & 
was only prevented from doing so through his 
own misconduct, he was not entitled to a sub- 
stantial award.— HILL v. OcEAN CoaL Co., Lrp. 
(1909), 3 B. W. C. C. 20, C. A. 

3561. ——— Prevented by action of trade union.]— 
THOMPSON v. JOHNSON (RICHARD) & NEPHEW, 
Lrp., No. 3240, ante. 

3562. -]— WILLIAMS v. OAKWOOD COL- 
LIERY Co., Ltp., No. 3241, ante. 








(dq) Earning Capacity Narrowed. 

3563. Declaration of Mability to be made.J—A 
seamstress, while employed as a seam-presser, lost 
the top of her sewing finger as the result of an acci- 
dent which happened in the course of her employ- 
ment. In arbn. proceedings the county ct. judge 
made an award in her favour on the footing that she 
was aseam-presser & a seam-presser only, & omitted 
to take into consideration the question whether, 
owing to her inability to use her sewing finger, 
her earning capacity had bcen narrowed. No 
declaration of liability was asked for or made :— 
Held: while the decision of the county ct. judge 
ought to be supported, so far as his finding affected 
her capacity as a seam-presser, he was wrong in 
saying that there were no grounds for making a 
declaration of liability, & she was in the circum- 
stances entitled to such a declaration.—SUMMERS 
v. GENESE & Youna (1922), 129 L. T. 11; 16 
B.W. C. C, 52, C. A. 


Annotation :—Apld. Donn v. British Of] & Cake Mills (1923), 
129 L. T. 680. 


3564. -]—Appct., who had formerly been 
a bootmaker, was, in Feb. 1921, accidentally 
injured while employed as a rollerman by resps., 
& it became necessary for the tip of his left thumb 
to be amputated. <A declaration of liability was 
filed. Subsequently an application for compensa- 
tion was heard & evidence tendered to the effect 
that the injury prevented the man obtaining his 
old work as a bootmaker. The county ct. judge 
treated this evidence as irrelevant, &, upon 
evidence that the man was neither totally nor 
partially incapacitated for employment similar 
to that in which he was engaged at the time of the 
accident, dismissed the application & made a 
declaration tcrminating the liability of the 
employers :—Held: the county ct. judge was 
wrong in disregarding appct.’s incapacity for other 
employment which might be open to him but for 
his injury. Declaration of liability to continue. 
—Donn v. BritisH Or & CAKE Mis, Lrp. 
(1923), 129 L. T. 680; 16 B. W.C. C.171,C. A. 





Secr. 15.—AGREEMENTS FOR COM- 
PENSATION. 
SusB-SEcT. 1.—IN GENERAL. 

3565. Agreement as bar to other proceedings by 
workman—Action for damages—Agreement made 
on behalf of infant—Not to his benefit.|—-SrTrp- 
IWENS v. DUDBRIDGE IRONWORKS Co., No. 4070, 


post. 
-—— Arbitration.J—Scc Scct. 10, sub-sect. 1, ante. 


‘aaa laa ee a ee et 
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Kk. Construction of agreement — 
Whether plaintiff “ fit & capable of doing 


error.) — Do 
work,’"}—RUSSELL v. TWIN CiTY CoaL | (1900), 3 F. 


Co. (Alta.) (1917), 36 D. L. R. 235 — 
CAN. 


1. Agreement entered into in mutual 
DORNAN %. ALLAN & 
(Ct. of Sess.) 112; 38 
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3566. Agreement as estoppel of Ifiability by 
master.|— WILLIAMS v. GUEST, KEEN & NETTLE- 
FOLDs, Lrp., No. 3718, post. 

3567. Agreement with dependants—Infant de- 
pendant—Approval of registrar necessary to 
validity.|;—Where a claim for compensation under 
Workmen’s Compensation Act, 1906 (c. 58), is 
made by dependants some of whom are infants 
& the employer admits liability, & some one on 
behalf of the infant dependants enters into a 
conditional agreement with the employer as to 
the amount of compensation, the agreement has 
no validity until it has come before the registrar 
of the county ct., whose duty it is to consider it 
on behalf of the infants; but if the money 1s 
sent to the registrar for payment into ct. under 
Workmen’s Compensation Rules, 1907, para. 4, 
r. 56a, upon a precipe according to Form 53a, 
& the registrar signifies his approval by signing 
x receipt for the money, the agreement becomes 
binding for all purposes, & the employer is freed 
from all further liability, & the county ct. judge 
has no jurisdiction te require his appearance in any 
further procecdings, e.g. proceedings as to the 
apportionment of the money in ct. 

An agreement as to the amount of compensa- 
tion payable to dependants under Workmen’s 
Compensation Act, 1906 (c. 58), ought not to be 
signed by the dependants’ solr. on their behalf. 

The employer ought not to be liable for the costs 
of appearing in a matter in which he has really 
no concern. In my view the order of the county 
ct. judge was wrong & the order for payment of 
costs must be discharged (CoZENS-HARDY, M.R.). 
-—RHODES v. SOOTHILL Woop COLLIERY Co., LTD., 
f1909J 1 K. B.191; 78.5. K.B. 141; 100L. T. 
14; 2B. W.C. C. 377, C. A. 


Annotations :—Apld. Ware v. Whitlock, [1923] 2 K. B. 418. 
Reid. Be hovead v. Whitehaven Colliory Co., [1910] 2 


3568. ~--—— Money sent for payment into 
court—Effect of acceptance by registrar.J|—LwH0pts 
v. SOOTHILL Woob CoLLLERY Co., Lrp., No. 3567, 
ante. 

3569. Signature by solicitor to dependants.] 
—RHODES v. SOOTHILL Woop COLLiKRY Co., 
Lrp., No. 3567, anle. 

3570. Termination of agreement—On claim for 
compensation.|—A workman, having been in 
receipt of full compensation for some months, 
entered into an agreement with his old cmployers, 
to do light work at his former rate of wages, & 
that in the event of total incapacity recurring 
his rights under the Act should revive. He again 
became totally incapacitated, & claimed compensa- 
tion, which was paid. Ile was subsequently 
offered light employment at reduced wages, with 
half the difference between his former & present 
wages. This offer he refused, claiming that, 
according to the terms of the agreement, he was 
entitled to full wages. ‘The employcrs maintained 
that the agreement terminated when the subse- 
quent claim for compensation was made, & that 
the workman was relegated to his rights under the 
Act. The county ct. judge upheld the contention 
of the employers :—Held: the agreement ter- 
minated on the recurrence of total incapacity & 
the claim for compensation being made, & did 
not afterwards revive.—BRANFORD wv. NORTH 
a al Ry. Co. (1910), 4 B. W. C. C. 84, 








Sc. L. R. 70 > 3 8. Ll. iv 265.—SCOT. 


m. -———-.] —~ M'GUIRE »v. PATERSON 
& Co., [1913] 8. “ 400; 50 Sc. L. R. 


SON 
289; [1913]18S. L. T. 32.—SCOT. 
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Sect. 15.—Agreements for compensation: Sub-secis. 
1,2 &8, A.) 


3571. ——— Power of judge to terminate.]—Tay- 
LOR v. LONDON & NonrtTit WESTERN liy. Co., No. 
3524, ante. 

Need not be in writing—Implied agreements.|— 
See Sub-sect. 2, post. 


SuB-SEcCT. 2.—IMPLIED AGREEMENTS. 


8572. Validity.|.—JONES v. GREAT CENTRAL Ry, 
Co., No. 3595, post. 

3573. .|-—-GODBOLD  v. 
Counctiy., No. 3578, post. 

8574. From what implied—-Course of conduct— 
Payment of compensation.|—-PHILLIPS v. VICKERS, 
Sons & MAxIM, No. 3596, post. 

8575. pan mere payment by 
an employer of a weekly payment by way of 
compensation to a workman who has been injured 
by accident arising out of & in the course of his 
employment, within the meaning of Workmen’s 
Compensation Act, 1906 (c. 58), s. 1, does not suffice 
to establish that an agreement so to do has been 
come to, a memorandum of which is capable of 
being recorded pursuant to Sched. 2, s. 9, of that 
Act.—HARTSHORNE v. COPPICE COLLIERY Co. 
(1912), 1006 L. T. 609; 5B. W. C. C. 358, C. A. 
Amana :—Apld. Godbold v. L. C. C. (1914), 111 L. T. 


8576. —— -]—STANDIN«: v, Hast- 
woop & Co., No. 2058, ante. 
_ 8577. —— ——- -———.]—A workman was in- 
Jured in Aug. 1911, in the course of his employ- 
ment by the negligent act of a third party. His 
employers made weckly payments of half wages, 
12s, 5d., which the man accepted, & for which he 
gave receipts headed with the words ‘ Com- 
assionate allowances.’’ While in receipt of this 
e brought an action for damages against third 
parties, which was heard in Feb. 1912, but failed 
on the ground that he was in receipt of compensa- 
tion. The cmployers still continued the weekly 
payments of 12s. bd. In Apr. 1913, he applied 
for an award of 15s. basing the extra on the allega- 
tion that he had a concurrent contract with another 
employcr to work on Sundays at the time of the 
accident :—Held: there was an implied agreement 
to accept 12s. 5d. a week in satisfaction of any 
claim for compensation.—FERRITER v. PoRT OF 
rie eal AUTUORITY (1913), 6 B. W. GC. CO. 732, 
3578. —~ ——.]—A workman having 
been injured by ‘ accident arising out of & in the 
course of” his employment, his employers paid 
a weekly sum represeuting half his wages to 
the workman for a time & then discontinued the 
payment on the advice of their doctor that the 
workman had recovered from the effects of the 
accident. The workman subsequently applied to 
the registrar of the county ct. to record a memoran- 
dumin of an alleged agrecment. The workman 
sought by recording the memorandum of the 
alleged agreement to impose upon the employers 
the burden of showing that circumstances had 
been changed so that they would be entitled to 
claim a review of the agreement, which if recorded 
would have the effect of anaward. The employers, 
however, contended that no such agreement as 
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n. Validity— Agreement apart from .—— 
statutory provisions.}—WaTERS v. Cape | prriaL Or, Co., 


& Co., ae (Que.) (1916), 23 R. de J. 


]— 


MASTER AND SERVANT. 


was alleged had in fact ever been entered into ; 
that the county ct. judge could not make an agree- 
ment between the parties; but that the ct. could 
only record a memorandum of an agreement 
which had in fact been made:—Held: an agree- 
ment within Workmen’s Compensation Act, 1906 
(c. 58), need not be in writing, it might be inferred 
& implied by reason of the conduct of the parties 
& all the circumstances ; but there was no evidence 
in the present case to support the view that any 
such document as was sought to be recorded was 
in fact entered into; & the learned county ct. 
judge had no jurisdiction to order an agreement 
to be recorded which was not really an agreement 
entered into between the parties.—GODBOLD v. 
LONDON County CouNCIL (1914), 111 L. T. 691 ; 
7B. W.C.C. 409, C. A. 





3579. ——- —— -]—SMITH v. REDPATH, 
Brown & Co., LTp., No. 3074, ante. 
3580. —— Receipts given by work- 








man.|—MADDEN v. GUEST’s ExrcuTors, No. 3615, 
n08t. 
: 3581. ————- ——.]—An agreement to pay com- 
ensation under Workmen’s Compensation Act, 
1906 (c. 58), may be implicd from the conduct of 
the parties & a memorandum thereof recorded, 
notwithstanding the incapacity is alleged to have 
ceased.— HUMPHREYS v. Law LAND BUILDING 
DEPARTMENT, Lip. (1912), 57 Sol. Jo. 114. 





Sun-secrT, 3.—AGREEMENTS FOR LUMP SUM. 
A. In General. 

3582. Validity—Agreement apart from statutory 
provisions—Relating to redemption of weekly 
payments.!\—There is nothing in Workmen’s 
Compensation Act, 1906 (c. 58), to prevent an 
adult workman before entering a claim for an 
award & before any payment of a weckly sum has 
been made to himfrom coming to an arrangement 
by way of compromise with his employer to accept 
a lump sum in satisfaction of all claims in respect 
of an injury occasioned by an accident which has 
happened to him whilst in the employcr’s service, 
& such agreement, if entered into, will be valid 
although not registered under the Act. 

Clause 10 of Sched. JI. presupposes that a 
weekly payment has been made which but for 
the existence of the agreement to pay a lump 
sum would have continued, & has no application 
to a case where no weekly payment has ever in 
fact been madc.—RYAN v. HARTIEY, [1912] 2 
k. B. 150; 81 L. J. K. B. 666; 106 L. T. 702; 
5 B. W. C. C. 407. 

Annotations :-—Apld. Hudson v. Camberwell B. C. (1917), 

86 L. J. K. B. 558: Williams v. Minister of Munitions 

(1919), 88 L. J. K. B..1105. Consd. Haydock v. Goodier, 


{1921] 2 K. B. 384. Overd. Russell ©. Rudd, {1923} A, C. 
309. Refd. Rawlings v. Hodgson (1918), 119 L. T. 137. 


8583. -]|—Under Workmen’s Com-~ 
pensation Act, 1906 (c. 58), an adult workman not 
under a disability is at liberty, before any weekly 
payment of compensation has bcen made to him, to 
agree with his employer to accept a lump sum fh 
satisfaction for his claim to compensation; & upon 
an application to the county ct. to record such an 
agreement, neither the registrar nor the county 
ct. judge has any jurisdiction to refuse to record 
it upon any of the grounds set out in clause 9 (d) of 
Sched. II. of the Act, but the registrar must record 
the agreement on being satisfied of its genuineness, 














W. W. RB. 89; 38 D. L. RB. 154; 10 
Sask. L. R. 425.—CAN. 
p. —— -——.}—-BROWN (JOHN) & 
ARR wv. Im- | Co., LTp. ». Bamp (1923), 17 B. W. 
Lrp., {1918} 1] C. 0. 289.—SCOT. 
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Where, therefore, on an appucee to record 
such an agreement supported by both the work- 
man & his employers, the registrar refused to 
record it on the ground of the inadequacy of the 
lump sum, & referred it to the county ct. judge, 
who refused to record it on the grounds, that the 
agreement was tainted with fraud ; that the lump 
sum was inadequate; & that the agreement 
amounted to contracting out of the Act :—Held: 
(1) both the registrar & county ct. judge had 
exceeded the limits of their jurisdiction, & the 
agreement must be recorded; (2) on the facts 
there was no evidence of fraud, & no county ct. 
judge ought to find fraud when it had not been 
suggested by the opposite side & when the person 
found guilty of fraud had had no opportunity of 
defending himsclf.—Hupson v. CAMBERWELL 
Borover Councin (1917), 86 L. J. K. B. 5585 116 
L. T. 523; 10 B. W..C. 400, C. A. 

A ae to (1) Overd. Russell v. Rudd, [1923] 


3584. ——.|—The registrar, under 
Sched. II., clause (9) (d@) of Workmen’s Com- 
pensation Act, 1906 (c. 58), cannot refuse to record 
a memorandum of an agreement to pay a lump sum 
in satisfaction of all claims under Workmen’s 
Compensation Act, 1906 (c. 58), if satisfied of its 
genuineness & that it has not been improperly 
obtained, upon the ground of the inadequacy of 
the sum, unless it is to be paid in redemption of a 
weekly payment, or to a person under Icgal 
disability, or to dependants. 

The registrar refused to record a memorandum 
of an agreement to pay a lump sum in satisfaction 
of all claims under Workmen’s Compensation Act, 
1906 (c. 58), on the ground of the inadequacy of 
the sum. Weckly payments had been made, but 
not under any agreement, & at the time the agrec- 
ment to pay the lump sum was entercd into all 
weekly payments had ccased, the partics disputing 
the weekly amount payable. The workman was 
of full age & properly advised :—Held: the lump 
sum was not paid in redemption of any weekly 
payment, & the registrar had therefore no juris- 
diction under Workmen’s Compensation Act, 
1906 (c. 58), Sched. IT., clause 9 (d), to refuse to 
record the memorandum on the ground of in- 
adequacy, & the memorandum must be recorded. 
—Rawtinas (H. D.), rp. v. LWopason (1918), 
87 L. J. K. B. 761; 119 L. T. 187; 62 Sol. Jo. 
534; 11 B. W.C. C. 73, C. A. 


Annotations -—Apld. Williams v. Minister of Munitions 
(1919), 88 L. J. K. B. 11053; Haydock v. Goodier, [1921] 
2K. 8B. 384. Overd. Russellv. Rudd, {1923} A. C. 309. 


3585. .}—A workman met with 
an injury by accident, resulting in total incapacity. 
The employers admitted liability & paid him 
19s. 2d. a weck full compensation for several 
months after the accident. The workman had 
by that time sufficient] y recovered to do some work, 
& the employers proposed to pay him 16s. a weck 
for the next three months. This led to negotia- 
tions for the payment of a lump sum. The 
employers put forward a sum stated to be “in 
full settlement & discharge of all claims & demands 
whatsoever.”? The workman’s solr. tried to obtain 
a larger sum on the ground, among others, that 
the registrar & judge would never sanction the 
sum suggested by the employers as adequate. 
The amount was slightly raised by the employers, 
& subsequently accepted by the workman. A 
memorandum was then sent for record, stating t:.e 
agreement to be one for the redemption of a 
weekly payment by a lump sum, & the matter 
was referred to the judge on the question of 
adequacy. The judge refused to record on the 
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ground that the sum was inadequate. An applica- 
tion for arbn. was then filed, but before the hearing 
another memorandum was sent for record, this 
time setting out the agreement as being one in 
full discharge, & not one in redemption of a weekly 
payment, & an answer was filed by the srl ethic 
in the arbn. proceedings to the cffect that all 
questions had been settled by agreement. The 
application to record was again referred to the 
judge by the registrar on the question of adequacy, 
& the matter was pending at the time of the hearing 
of the arbn. The judge, considering the sum 
inadequate, awarded weekly compensation :— 
Held: the agreement was not one in redemption 
of weekly payments, but was in respect of an 
unascertained liability, & bcing genuine, & not. 
otherwise within Sched. II. (9) (d), should have 
been recorded by the registrar without reference to 
the judge. The employers were in no way estopped 
by the original mistake as to the true construction 
of the agreement, & were entitled to rely upon it 
as a complete answer to the workman’s claim. 
The county ct. jadge had, therefore, no jurisdiction 
to entertain the arbn.— WILLIAMS v. MINISTER OF 
MUNITIONS (1919), 88 L. J. K. B. 11053; 121 L. T. 
341; 12 B. W. C. C. 213, C. A. 

Annotations :—Apld. Waydock v. Goodier, (1921] 2 K. B. 
384. Overd. Russell v. Rudd, [1923] A. C. 309. 


3586. .J—An injured workman 
received ful] compensation for some time. On 
Dec. 15, 1919, payments were stopped, the 
employers alleging that the workman was no 
longer incapacitated. After certain negotiations 
for a settlement the parties ultimately, on May 8, 
1920, agreed to a payment of £40 in full discharge 
of all liability. No weekly payments or compensa- 
tion had been paid between Dec. 15, 1919, & 
May 8, 1920. An application was then mad:2 to 
the ct. to record a memorandum of this agreement. 
The registrar referred the matter to the judge on 
the ground of the adequacy of the amount, & 
the judge stated that he considered that the sum 
agreed upon was inadequate & refused to record 
the memorandum :—Jeld: the agreement was 
not one for the redemption of a weekly payment, 
& not being otherwise within Sched. II. (9) (d) 
the memorandum should have been recorded with- 
out reference to the amount. The appeal was 
allowed without costs, & an order made that the 
memorandum should be recorded.—PARK  v. 
Hupsrita (1920), 13 B. W.C. C. 289, C. A. 

8587. .|—A workman having met 
with an accident in the course of his employment 
filed a request for arbitration claiming compensa- 
tion on the ground that he was totally incapacitated 
by reason of the accident. The employers 
disputed their liability on various grounds & did 
not make or agree to make any weekly payment. 
At the hearing the parties informed the county 
ct. judge that they had settled the matter for a 
lump sum of £150. The judge thereupon, at 
their request, made an award by consent for £150 
& agreed costs in full satisfaction of all claims in 
respect of the injury by accident arising out of & 
in the course of the employment. Subsequently, 
on July 7, 1920, the workman, being still incapaci- 
tated, filed a further request for arbitration, 
claiming that notwithstanding the payment to 
him of the £150 he was entitled to be paid a further 
sum of fs. per week to Jan. 1, 1920, wnder Work- 
men’s Compensation (War Addition) Act, 1917 
(c. 42), & 158. per week after that date under 
Workmen’s Cumpensation (War Addition) Amend- 
ment Act, 1919 (c. 83). The county ct. judge 
made an award in the workman’s favour. On 
appeal :—Held: (1) the consent award was not 
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Sect. 15.—Agreements for compensation: Sub-sect. 
, A. & B.; sub-sect. 4. Sect. 16: Sub-sects. 
1,2 &@3, A.] 


a redemption of a weekly payment, but a com- 
promise of a disputed claim for a lump sum, & 
was final & therefore put an end to all claims 
in respect of this accident; (2) as no weekly 
payment had ever been made or agreed to be 
made there was no jurisdiction to make an award 
under War Addition Acts, therefore the workman’s 
claim failed.—Haypock v. GooprEeR, [1921] 2 
K. B. 384; 901. J. K. B. 425; 125 L. T. 71; 
37 'I’. L. R. 881; 65 Sol. Jo. 416; 14 B. W.C. C. 
50, C. A. 

Annotation :—As to (1) Overd. Russell ». Rudd, [1923] 

A. C. 309. 


3588. -]—(1) An agreement be- 
tween an injured workman & his employer for 
the scttlement of all claims to compensation under 
Workmen’s Compensation Act, 1906 (c. 58), by 
the payment of a Jump sum, apart from the pro- 
visions of the Act relating to agreements for the 
redemption of a weekly payment, is void as being 
a contracting out of the Act contrary to sect. 3 (1). 

(2) It was heldin Rawlings, Lid. v. IIodqgson, No. 
8584, ante, & in Haydock v. Goodier, No. 3587, ante, 
that there could not be an agrecment for the 
redemption of weekly payments until the weekly 

ayment had been fixed.... When a workman 
is suffering from incapacity caused by an accident 
falling within the Act he becomes ipso facto 
entitled to a weekly payment, which, though not 
ascertained as to amount is capabl. of being 
immediately ascertained by the process laid 
down in the statute. I see no reason why the 
liability to make this ascertainable weekly pay- 
ment should not be redeemed though the amount 
has not in fact been fixed (LorRp Cava, C.).— 
RUSSELL v. Rupp, [1923] A. C. 309; 92 L. J. 
K. B. 420; 129 L. T. 193; 39 T. L. R. 8245; 67 
Sol. Jo. 421; 16 3B. W. C. C. 358, H. L. 


Annotations :—As to (1) Refd. Williams ». Guest, Keen & 
Nettlefolds (1925), 133 L. T. 1113 Feeney v. Firbeck 
Main Collicries, [1926] 2 K. B. 218. Generally, Refd. 
ame v. Barber, Walker (1923), 16 B. W. Cc. C. 











B. In Kedemption of Weekly Payments 


3589. Whether weekly payment must be pre- 
viously fixed.}|— RAWLINGS (II. D.), Ltp. v. Hopa- 
SON, No. 3584, ante. 

rahi ——-.]—HAYDOCK v. GOODIER, No. 3587, 
ante, 

8591. ———- Sufficiency of mere Ilability to pay.]— 
RUSSELL v. Rupp, No. 3588, ante. 

3592. Adequacy of sum.]—A workman in receip4 
of maximum compensation of 17s. 8d. per weck 
agreed with his employers to reccive the sum of 
£175 to redeem the liability. The workman was 
proved to have so far recovered as to be able to 
do some light work. The judge refused to allow 
the agreement to be registered, being, apparently, 
of opinion that it was not a proper sum for the 
redemption of a permanent payment of 17s. 3d. 
per week :—J/eld: the decision must be overruled, 
as the judge had, in assuming that 17s. 3d. was a 
permanent payment which the employer was under 
an obligation to pay, misdirected himself, & the 
memorandum sent for registration must berecorded. 
—O'NEILL v. ANGILO-AMERICAN Qin Co., Lp. 
(1909), 2B. W. C. C. 484, CL. A. 





PART XIV. SECT. 16, SUB-SECT. 1. 


q. To what maiters applicable — 


Agreement to pay during incapacity— 
Effect of offer of suitable work. |— 


C. C. 883.—8COT. 


r. A 
terest 


KEEVANS vw. Monpy (1914), 7 B. W. 


lication to regist 
parties—Employers only with 
right to notice—When application signed 


MASTER AND SERVANT. 


3593. Scale adopted on statutory redemp- 
tion.]—Appct., a woman aged gt Wegeons met with 
an accident arising out of & in the course of her 
employment with resps. which resulted in the loss 
of her right arm & injury to her left hand. She 
was paid by resps. a sum of 4s. 104d a week 
compensation. An application under Sched. I., 
para. 17, was made by resps. for redemption of this 
weekly payment by the payment of a lump sum 
of £113 2s. 5d. but was withdrawn, & an agreement 
was entered into between the parties for redemp- 
tion by the payment of the £133 2s. 5d. The 
£113 2s. 5d. represented the redemption value of 
4s. 104d. a week calculated on the 75 per cent. 
basis by Sched. J., para. 17. Resps. applied to 
the registrar under Sched. II., para. 9 (d), to 
record a memorandum of this agreement. ‘The 
registrar refused to do so on the ground that the 
sum was inadequate & referred the matter to the 
county ct. judge, who upheld the registrar’s view : 
—Held: on an application under Sched. II., 
para. 9 (d), to record a memorandum of an agree- 
ment the county ct. judge in determining the 
question of adequacy of amount was not bound 
by the standard fixed by para. 17 of Sched. I., 
but the two paragraphs were to be read separately 
& had different functions, para. 7 dealing with 
cases of compulsory redemption by the employer 
& para. 9 with cases of agreement between the 
parties.—SHARP v. RICHARDSON & Co., [1920] 
3 K.B.152; 8917. J. K. B. 1050; 13 B. W. C. C. 
129, C. A. 

3594. Stamp— Necessity for.]}— COTTRELL  v. 
Tlipprrson (1912), 184 L. T. Jo. 111. 

—— .]—See, generally, REVENUE. 








SuB-SECT. 4.—REGISTRATION OF AGREEMENTS. 
Sce Sect. 16, post. 


Sect. 16.—REGISTRATION OF AGREEMENT 
AND AWARDS. 


Sup-sectT. ].—IN GENERAL. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Jules, 
1926, rr. 43-52, 97. 

3595. To what matters applicable—Implied 
agreements.|—(1) An agreement settling a ques- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), may be implied. 

(2) A memorandum of an implied agreement 
may be registered. 

(3) Where an effective agreement between the 
parties subsists, a question does not arise within 
the meaning of Workmen’s Compensation Act, 
1897 (c. 37), ss. 1, 8, upon one party making a 
capricious claim against the other. 

(4) To found jurisdiction in arbn., a question 
must have arisen before the request for arbn.— 
JONES v. GREAT CENTRAL Ry. Co. (1901), 18 
T. L. R. 66; 4 W. C. C. 23, C. A. 


Annotations :—As to (2) Distd. Hartshorne v. Copaice 
Colliery Co. (1912), 106 lL. T. 609; Phillips ». Vickers 
& Maxim, [1912] 1 K. B. 16. 


3596. ———.]—A workman was injured by 
an accident in Aug. 1909. His employers, without 
any proceedings for compensation having been 








workman.}—TONNER 0. 
(WILLIAM) & Co., LTD., [1926] 
773.—SCOT. 

t. Effect of recording — Operation 
in bar of arbitration proceedings. }— 


BAaIrnp 
Ss. C. 


er — In- 
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taken, admitted the accident & paid the workman 

16s. 3d. a week, being half his wages, & said that 

they would continue to do so as long as their own 
doctor certified that total incapacity continued. 

In Jan., 1911, the workman applied to have 

recorded an alleged agrecment whereby the 

employers agreed to pay him the weekly sum of 
16s. 3d. during incapacity caused by the accident. 

The employers opposed the application on the 

grounds that no such agreement had been made, 

& that no question had arisen to give jurisdiction 

under Workmen’s Compensation Act, 1906 (c. 58), 

s.1 (3). The county ct. judge ordered a memoran- 

dum of the alleged agreement to be registered :— 

Held: there was no evidence to support the alleged 

agreement, & no such agreement could be implied 

from the fact that the employers had paid com- 
ensation & were willing to continue the same so 
ong as their own doctor should certify the in- 
capacity.— PHILLIPS v. VICKEnRs, SoNs & MAXIM, 

(1912) 1 K. B.16; 817. J. K. B.123; 105 1. 8. 

564; 5B. W. C. C. 23, C. A. 

Annotations :-— . shor » CO i .o. 
(1912), 106 Coe bos Mee Vortenee (1812) 3 OR 
346; Godbold v. L. C. GC. (1914), 111 L. T. 691. Refd. 
Moore v, Pryde (1912), 6 B. W. C. C. 384. 

3597. S. P. ITEALE v. Vickers, Son & MAXIM 
(1911), 5 B. W. C. GC. 22, C. A. 

3598. S. 7. BARTHOLOMEW v. VICKERS, SON 
& Maxim (1911), 5 B. W. CG. C. 22, C. A. 

3599. ——— eL—HARTSHORNE  v. 
COLLIERY Co., No. 3575, ante. 

3600. Award by committee.) — MuLt- 
ee v. WHITEIIAVEN COLLIERY Co., No. 3039, 
ante. 

3601. ——— Agreement to find suitable work.]— 
An injured workman received compensation for 
some time. Illis employers then stopped pay- 
ments & wrote a letter to the workman to the 
effect that, if the man was unable to find work 
elsewhere, they would provide him with suitable 
work at his old rate of wages. The workman tried 
work olfcred by his employers, but said he could 
not do it, & consequently applicd for compensa- 
tion to be continued. Le asked for the letter to 
be recorded as a memorandum of agreement. The 
county ct. judge made an award for compensation 
to a certain date, with a declaration of liability 
to follow, but refused to record a memorandum :— 
Held: there was no misdirection.—WATKINS v. 
PORT OF LONDON AUTHORITY (1920), 18 B. W. C. C. 
243, C. A. 

3602. ——- Agreement to find light work—For 
men receiving compensation.|—-Woop v. WENT- 
WORTH SILKSTONE CorLigry Co., Lrp., No. 33038, 
ante. 

—— Agreements invalid unless registered.}— 
See Sub-sect. 2, posi. 

3603. Collateral documents—Memorandum 
in addition to award.|—It is not necessary to tor- 
ward a memorandum if the award itsclf be sent 
to the registrar.—BAILEY v. PLANT (1901), 17 
T. L. R. 449; 3 W. C. C. 207, D. C. 

3604. —— Statement as to weekly earn- 
ings.|}—Where under Workmen’s Compensation 
Act, 1906 (c. 58), Sched. II. (9), a memorandum of 
agreement between employer & workman as to 
compensaton has been sent to the registrar of the 
county ct. for registration together with a state- 
ment in writing under Workmen’s Compensation 
Rules, rr. 43 (3) & 51 (1), by the workman as to his 
average weckly earnings, the memorandur: is 
entered on the special register, but it is not the 
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LOORGELLY Iron & Coa Co., LTD a. 
cation for 


v. SINCLAIR, [1907] S. C. 1071.— 


Operation in bar of appli- 
further compensation. }— 
SCOT. GORMLEY »v. SCOTTISH IRON & STEEL 
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practice to enter the statement. In the event of 
the statement containing an error, the proper order 
to make is that it be returned to the party who 
sent it in for correction; but the judge has no 
jurisdiction to order the statement to be altcred 
or to order the memorandum recorded to be altered 
so as to show a rectification of the mistake in the 
statement.— EDGE v. GREEN (1918), 87 I. J. K. B. 
1011; 1191. 7.123 11 B. W.C. C. 32, C. A. 

3605. Application to register—Interested parties 
—Approved society—Workman insured under 
National Health Insurance Acts.]—— BONNEY v. 
JOSHUA Hoyvie & Sons, Lrp., No. 3850, post. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), s. 23 (6). 


SuB-SECT. 2.—AGREEMENTS INVALID UNLESS 
REGISTERED. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3606. Compensation to infant.])—An infant, by 
his father, claimed compensation &, after negotia- 
tions for nearly three months, the employers made 
a voluntary payment, & took a receipt both from 
the infant & his father in full satisfaction & 
discharge of all claims. This agreement was Icft 
unregistered. The claim was carried to the county 
ct. but resisted by the employers on the ground 
that the matter had been settled by agreement, 
& that the jurisdiction of the ct. had thus been 
ousted :—J/eld: the agreement, being  un- 
registered, was no bar to these proceedings.— 
Bates v. Honpina (J.) & Co. (1914), 7 B. W. C. C. 
80, (. A. 

3607. ——.]—-R. v. Bory County Court 
Rrarmtrrar, No. 3038, post. 

3608. Compensation to dependant.}] —A_ girl 
living with her parents gave the bulk of her 
earnings to her mother. She died from an 
industrial disease admittedly contracted at her 
work. The girl’s father agreed to accept from the 
employers, who admitted lability, £19 in respect 
of such liability. The county ct. Judge, on the 
authority of Ryan v. Hartley, No. 3582, ante, held 
the settlement binding, although no memorandum 
of the same had been registered In accordance 
with the Act, & dismissed the application :—Held : 
this being a settlement of liability admittedly 
within the Act, Jtyan v. Harlley, No. 3582, ante, did 
not apply, &, there being no memorandum 
recorded, the settlement did not relieve the 
employers of liability under the Act.—MAcEy v, 
EDMONTON Muounrrions Co., Jap. (1918), Il 
B. W. C. C. 68, ©. A. 


SES ah RE 


SuB-SECT. 3.—POWERS AND DUTIES OF REGISTRAR 
AND JUDGE. 
A. Registrar. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3609. Compensation to infants—Power to bind 
infants—Infant dependants.|—-RHODES v. Soor- 
WILL Woop CoLLiery Co., Lrn., No. 3567, ante. 

3610. ——— Decision as validity.)—R. v. Bury 
County CouRT REGISTRAR, No. 3638, post. 








Co., Lrp., [1918] 8S. C. 742; 55 Se. 
L. R. 6673 (1918) 28. L. T.102; 11 
B. W. C, C. 370.—SCOT. 
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Sub-sect. 3, A. & B. 

3611. To interfere with award of committee.] — 
MULLHOLLAND 2. WHITEHAVEN COLLIERY Co., 
No. 3039, ante. 

3612. To register without reference to judge— 
Agreement in redemption of weekly payments—If 
satisfied of genuineness.]|—Whicre there has been 
anfagreément between employer & workman that 
the employcr shall redeem by a lump sum weckly 
payments of compensation payable to the work- 
man under Workmen’s Compensation Act, 1906 
(c. 58), it is primd facie the duty of the registrar 
of the county ct. under Sched. II., s. 9, of the Act 
to record a memorandum of the agreement on 
being satisfied of its genuineness. If the adequacy 
of the sum is called in question it is the duty of 
the registrar, proceeding under proviso (d) to that 
sect., to inquire whether the sum is adequate. 
This is so notwithstanding that Form 38 in the 
Appendix to the Consolidated Workmen’s Com- 
pensation Rules, July, 1913, indicates that the 
registrar may refer the matter to the county ct. 
judge on the mere objection of the workman to the 
registration of the agreement on the ground of 
the inadequacy of the sum.—R. v. Bow County 
Court REGIstTrRAR, Ha p. ScoTTIsu SHIRE LINE, 
Lrp., [1914] 3 K. B. 266; 83 L. J. K. B. 1806; 
111 L. 1.277; 7B. W.C. C. 1001, 0. A. 

Annotation :—Refd. Price v. Westminster Brymbo Coal & 

Coke Co., [1915] 2 K. B. 128. 

3613. —— ——— On request of a halo 
R. v. ToktForp County Court Rect: traR, No. 
3052, post. 

Agreement for sum not in redemption 
of weekly payments.]|—Sce Nos. 3582-3588, ante. 

3614. To inquire into adequacy of sum—Agree- 
ment in redemption of weekly payments.]|—R. v. 
Bow Country Court REaistrar, Ez p. SCOTTISH 
SHIRE LINE, Lrp., No. 3612, ante. 

Refusal to register—Grounds for refusal.1—Scc 
Sub-sect. 4, post. 


Sect, 16.—Registration of agreement and awards: 
1 





B. Judge. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25; Workmen’s Compensation Rules, 
1926, rr. 43-52, 07. 

3615. Foundation of jurisdiction to record agree- 
ments—Necessity for existence of agreement.]— 
The jurisdiction as to recording an agreement to 
pay compensation to an injured workman under 
Workmen’s Compensation Act, 1906 (c. 68), can 
only exist & he exercised if in truth there is such 
an agreement. It need not necessarily he in 
writing, but it may be inferred. An acknow- 
ledgment, however, by the workman that a 
certain sum was paid to him while he was totally 
incapacitated for work does not constitute in any 
shape or form an agreement binding the employer 
or the workman, or justify the ct. in holding that 
there was an agreement to pay compensation in 
the full terms of the Act.—Mappen v. Gunst’s 
EXxEcurTons, [1916] 1 K. B. 76; 85 L. J. K. B. 


PART XIV. SECT. es SUB-SECT. 3. 
36141. To inguire into adeguacy of 

sum— Agreement in_ redemplion § of 

weekly payments.}—BarrRp (WILLIAM) 

& Co., LTD. ©. ANCIENT ORDE 

FORESTERS (1914), 7 B. W. 

—S§COT. 


include 


ER OF 
C. C. 943, 
PART XIV. all ee SUB-SECT. 3. 


86221. To register only agreemeni | in writi 
arrived at.}—Appct. applied to have a oe 
momorandum of agreement recorded, 


& it pee that, the memorandum 

certain tering as to which 
there was no evidence of any a- 
ment having been arrived at :—Held : 
the memorandum could not be re- 
corded.—M'‘ Grown 
CLARK & Co., LTp. (1911), 45 I 
165.—IR. 


3622 ii. ——-.}—S 
[1922] 2 1. Rt. 164.—IR, 
3622 iii. “he bn 


YRON v. KILMARTIN? 


eon 
tween an employer & a workman with 
to compensation, it is the duty 


MASTER AND SERVANT. 


670; 1141.17.19; 327. L. R. 74; 9B. W. 0. O. 
1,0. A. 
Annotation :—Refd. Shaddick v. Palmer's Shipbuilding & 

Iron Co. (1917), 86 L. 7. K. B. 1017, 

3616. Compensation to infant dependants—Ap- 
proval of registrar — Power to  interfere.}— 
Ruoprs v. SooTHILL Woop CoLurmry Co., LTp., 
No. 3567, ante. 

3617. Agreement for redemption of weekly pay- 
ment—Whether agreement ought or ought not to 
be recorded.]— Where the registrar of a county ct. 
has refused to register an agreement between an 
employer & a workman who has been injured in 
his service, for the redemption of a weekly pay- 
ment by a lump sum, on the ground of the in- 
adequacy of the sum agreed upon, & has referred 
the matter to the judge under Workmen’s Com- 
pensation Act, 1906 (c. 58), Sched. II., clause 9 (d), 
the sole question for the judge is whether the agree- 
ment is one which ought or ought not to be 
recorded. Ile is not entitled to treat the agree- 
ment as a submission by the employer to pay any 
sum which the judge may, under the circum- 
stances, think reasonable.—-MORTIMER v. SECRE- 
TAN, [1909] 2 K. B. 77; 78 L. J. K. B. 5621; 100 
L. T. 721; 2B. W. C. C. 446, C. A. 
ae :—Folld. M‘Vie v. Taylor (1914), 7 B. W. C. C. 


3618. To treat agreement as submission by em- 
ployer—To pay sum found reasonable by judge.|— 
MORTIMER ¥. SECRETAN, No. 3617, ante. 

619. Unless parties consent—Consent 
to be clearly expressed.]—A workman applied to 
register a memorandum of agreement under which 
his employer agreed to pay him as compensation 
a certain sum each week. The judge, under the 
impression that the parties had agreed to his 
arbitrating as to the amount of the weekly pay- 
ments, made an award for a different sum :— 
Held : on an application to register a memorandum 
of agreement to pay compensation the judge has 
no power to alter the amount and to treat that 
agreement as a submission by the employer to 
pay any sum the judge thought reasonable. 
Semble: such jurisdiction may be given by 
consent, but the consent must be clearly so 
expressed & should be mentioned in the award.— 
LIALLs v. ForNEss, Witny & Co. (1909), 3 B. W. 
©. C. 72, C. A. 

3620. To treat award by committee as agree-~- 
ment.|—MULLIIOLLAND v, WHITEHAVEN COLLIERY, 
Co., No. 3039, ante. 

3621. To interfere with award of committee./— 
MULHOLLAND v. WHITEHAVEN COLLIERY Co., 
No. 3039, ante. 

8622. To register only agreement arrived at.]— 
A workman was injured & paid full compensation. 
Four weeks after the accident the workman left 
with the registrar a memorandum of an agreement. 
The employers gave notice of objection on the 
ground that the memorandum provided for the 
payment of full compensation during total “ or 
partial” incapacity, but no further steps were 
then taken, & the full payments were continued. 








of the sheriff, if objection is taken, 
to refuse record & memorandum 
which is not in the precise terms of 
the written agreement. It is not part 
of his duty to construe the written 
v. WORKMAN, | agreement & then to determine whcther 

. L. T. | the memorandum gives effect to it as 
so construed.—M'‘LRAN wv. ALLAN LINE 
cae LT?D., [1912) Ss. CO. 256.— 


Whe agreemont 3622 iv. ——.]-——- Moorg & Co. »v. 
C. C. 384.—SCOT. 
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Eighteen months later the workman had partially 
recovered, & was given light work by the employers, 
who offered to continue the payments on the basis 
of partial incapacity ; this offer being refused, 
the workman applied to have the agreement 
recorded. The county ct. judge held that the 
agreement was to pay full compensation during 
total incapacity, & refused to register unless the 
memorandum were altered by striking out the 
words “‘ or partial,’ & adding certain other words : 
—Held: the real agreement between the parties 
was to pay full compensation during total in- 
capacity. Such an agreement does not imply 
any agreement to pay the same during partial 
incapacity.—__MAUNDRELL v. DUNKERTON COL- 
LIERIES Co., Lrp. (1910), 4 B. W. C. C. 76, C. A. 
Annotations :—Folld. ‘Car % pleton- 

(911), 4B, W.-C. C- asl. Cousd. Madden e Guost's 

Jéxors., [1916] 1 K. B. 76. 

8623. ——.]—-The county ct. judge ordered 
the recording of a memorandum submitted by 
the workman, which was different in terms to the 
agreement made by the employer :—Weld: the 
county ct. judge had power only to record a 
memorandum of the agreement in fact made 
between the parties —Lunt v. Surton IlEATH 
& LEA GREEN COLLIERIES, Lip. (1911), 4 B. W. 
C. C. 219, C. A. 

8624, J—An injured workman, whose 
wages had been 18s. per week, was told that he 
would be paid 9s. per weck till he could do light 
work. He received this for a few wecks, & was 
then given light work. No further compensation 
being paid, he sent for record a memorandum of 
agreement to pay 9s. per week during “ total or 
partial incapacity.” The employer objected, but 
the county ct. judge recorded the memorandum :— 
Held: there was no evidence of any agreement 
to pay during partial incapacity, & therefore the 
memorandum ought not to have been recorded.— 
M‘Cartiry v. STAPLETON-BRETHERTON (1911), 4 
B. W.C. C. 281, C. A, 

8625. |—The employers of an injured 
workman agreed to pay him weekly compensa- 
tion during “total incapacity.” The workman 
sent a memorandum to the registrar to be recorded, 
containing the words, ‘ until the same _ shall 
be ended, diminished, or increased, by order of 
ct., or by agreement between the parties.” The 
employers gave notice of objection on the ground 
that the proposed agreement by the workman 
contained terms to which they had not agreed. 
The county ct. judge refused to record :—Ileld : 
the memorandum should not be recorded, as it 
did not in fact correctly set out the agreement 











8622 v. ——.]}—M'‘TLAUGHLIN v. PuM- e. To record an 
PITERSTON OIL Co., LITD., [1915] S. C. 
65; 528e. L. R483 (1914) 28. L. T. 


306; 8&8 B. W. C. ©. 354.—SCOT. 


oral : 
TRAILL & SONS ©. COCHRANE (1901), 3 
F. (Ct. of Sess.) 1091; . R. 
848; 9S. L. T. 183.—SCOT. 
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arties.—Siiornm v. HyRCANIA 
(OWNERS) (1911), 4B. W. C. C. 207, C. A. 

3626. -j—-GODBOLD v. LONDON COUNTY 
Councir, No. 3578, ante. 

3627. To entertain reference from registrar— 
Adequacy of sum.]—<An agrcement for the redemp- 
tion of a weekly payment by a lump sum was sent 
to a registrar to record. It appearing inadequate, 
the registrar, under the powers given him by 
Sched. II. (9) (d), referred it to the judge. The 
judge, holding that the sole question for him to 
decide was whether the agreement had in fact 
been made, declined to decide the question of 
adequacy :—Il/eld: the case must go back for 
the question of adequacy to be decided.—SRrGURA 
nares v. BLAMPIED (1911), 4 B. W. C. C. 192, 


made between the 





8628. ——— Reference not within powers of 
registrar.|—HUDSON ». CAMBERWELL Borovan 
CoUNCIL. No. 3583, ante. 

8629. Where registrar failed to comply with 
rules—Before reference to judge.|—The parents 
of a lad who was killed at sea, claimed £150 as 
compensation. Ultimately they agreed to accept 
£80, & a memorandum of an agreement to that 
effect was sent to the registrar to be recorded. 
The genuineness of the agreement was not disputed. 
The registrar did not send out notices to the parties 
required by Workmen’s Compensation Rules, 
1913-1918, r. 51 (2), asking for further informa- 
tion, nor did he report in writing to the judge under 
r. 61(3). Ie, however, refused to record the 
memorandum bccause of some information he 
had received, and referred the matter to the judge, 
to whom he verbally gave his reasons for refusing 
to record. A day was fixed for hearing when resps. 
took the objection that the Judge had no juris- 
diction to deal with the matter because the 
registrar had not complied with the rules. The 
judge overruled the objection & offered to hear 
the case on its merits. This being refused he made 
an order that the agreement should not be recorded, 
& gave a special direction as to costs :—Held: 
the order of the county ct. judge should be dis- 
charged & the matter remitted to the registrar to 
be dealt with by him in accordance with the rules. 
—ROoBERTS v. Blow, Ricuarn & Co. (1920), 18 
B.W.C.C. 4, CL A, 

3630. To hear oral evidence—Genuineness of 
agreement disputed.|—II[ALL v. FRANCOIS CEMEN- 
TATION Co., Lrp., No. 3650, post. 

To refuse registration.|—Sve Sub-sect. 4, post. 

Rectification.|—Sce Sub-sect. 5, post. 

Removal from register.}—See Sub-sect. 6, post. 

Costs.]—See Sub-sect. 7, post. 


—— 





Compensation Act, 1906, is a judicia 
act.—BROWN wv. ORR, [1910] S. C. 
526.—SCOT. 


I. To record with conditions — 


agreement, }-—- 
38 Sc. L. R 


b. ——— Powcr to add provisions 
in terms of the Act.)}—PEARSON ». 
BaBoock & Wi.cox, Lrvp., [1913] 
S. C. 959.—SCOT. 


6. —.J—Scorr v. SAnqu- 
WAR & KIRKCONNEL COLLIERIFS Cu., 
11915) S. C. 620; [1915] 1 8. L. T. 
241.—SCOT. 


8627 i. To entertain reference from 
registrar—Adequacy of sum.|}—BURNS 
v. BarRD & Co., LTv., [1912] 8. C. 358 ; 

Sc. L. R. 280; [1912] 2 8S. L. T. 
491; 6B. W. C. C. 362.~SCOT. 


d. ——. No power fo make 
payment into court of sum paid to work- 
man a condition precedent to pert ar 
M'Vig v. TAYLOR & Co., Beep: _ Cc. 
533; 61 Sc. L. R. 435; d 14) 1 
Ss. no T. 342; 7B. W. CG. C. 891.— 








f. Concurrent application to record 
& review—Suspension of warrant to 
record to await hearing of review.}— 
M‘KWAN v. BAIRD & Co., LTp., {1910] 
S. C. 436.—SCOT. 


g.—— —.]— M‘VryY v. DIxXon, 
Lrp., {1910} S. C. 544.—SCOT. 


h. Duty to decide validity of dis- 
charge of agreement.}—An arbitrator can 
competently dotermine the question 
as to the validity of an alleged discharge 
of agreement in the application to 
record the memorandum, & where the 
pvartics have joined issue on tho ques- 
tion ho is bound to determine it.— 
HANLEY v. Nipvrie & BENHAR COAL 
Co., LTp., [1910] S. C. 875.—SCOT. 


k. Recording a judicial act.) — The 
act of the sheriff in recording a memo- 
randum of agreemnent under Workmen’s 


Where workman has returned to work at 
same wages.}—MATITIEWS v. BAIRD & 
Co., LTp., [1910] 8, C. 689.—SCOT. 


m. Agreement to pay during total 
incapacity—Partial cessation of in- 
capacity— Ditty of arbitrator to determine 
before recording.}—SMITH v. PETRIK 
(1913), 50 Sc. L. R. 7493 [1913] 1 
S. L. T. 470; 6 B. W. Cc. O. 833.— 


n. Arbitration proceedings concur- 
rent with application to record — No 
power to conjoin processes. }—ARNISTON 
Coat Co. v. KING, [1913] 8. C. 892; 
50 Sc. Ta. R. 685; (1913) 1 8. L. T; 
581; 6B. W.C. C. 828.—SCOT. 


o. To suspend recording to await 
medical reference.|}—SOMERVILLE 1. 
BARCLAY, CURLE & Co., LTD., [1926] 
S. C. 246.—SCOT. 
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Sect. 16.—Registration of agreement and awards: 
Sub-sect. 4, A. & B. (a), (b), (c) & (d).] 


SuB-SEcT, 4,—REFUSAL TO REGISTER. 
A. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

8631. Effect of refusal—Parties relegated to 
previous rights—Subsequent application for arbi- 
tration.]— A judge refused to record a memorandum 
of agreement for a lump sum settlement, on the 
ground of inadequacy. ‘Il‘he workman then applied 
for compensation, & the judge, finding that his 
incapacity was no longer due to the accident, & 
that the amount in fact paid under the abortive 
scttlement was enough to cover all compensation 
due for the short period during which the incapacity 
had been due to the accident, awarded in favour of 
the employers :—Held: on the refusal to record, 
the parties were relegated to their previous rights. 
The judge was entitled to decide the application 
for compensation freely on the evidence, not being 
bound, by his previous decision, to award for the 
workman.—BEECH v. BRADFORD CORPN. (1911), 
4B. W. C. C. 236, C. A. 

3632. Improper refusal—Mandamus to registrar. ] 
—R. v. Turrrorp Country Court REGISTRAR, 
No. 3652, post. 


B. Grounds for. 
(a) In General. 

Sce Workmen's Compensation Act, 1925 (c. 84), 
ss, 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

8633. Request for arbitration filed..— Fixup v. 
LONGDEN & Sons, No. 3066, ante. 

3634. Accident not arising out of & In course of 
employment — Compassionate payments — Alleged 
implied agreement.|—The workman was injured, 
& was paid compensation for twenty-one weeks. 
The employers then stopped payment & disputed 
liability of any kind, including even the occurrence 
of an accident, & arbitration proceedings brought 
by the workman terminated in their favour. 
Subsequently application was made by the work- 
man to the same county ct. judge to have the 
implied agreement recorded. The judge refused 
on the ground that he had already found, 48 a fact, 
no personal injury by accident arising out of or in 
the course of his employment was caused to the 
workman on the date alleged in the particulars, 
& that the payments were in the nature of a com- 
passionate allowance, & that there was no agrec- 
ment :—Held: these were tindings of fact with 
which the ct. could not interfere.-—TURNER v, 
ao (G.) & Sons, Lrp. (1910), 4 B. W. C. C. 68, 


3635. Award of committee ultra vires.|—MULL- 
poe v. WIITEMAVEN COLLIERY Co., No. 3039, 
ante. 

3636. Applicant not a ‘* workman ’’—Status 
previously jsettled by agreement.]——Appct. met 
with an accident whilst in the employment of 
resps. For some time he received £1 a week 
compensation from resps.’ agents, & an agreement 
was then come to in the form of a receipt as 
follows : ‘ Received this Mar. 16, 1912, from the 
Shipping Federation Ltd. on behalf of the owners 
of the Lloyds the sum of £5 being weekly compensa- 


PART XIV. ais 16, SUB-SECT. 4.— 
« (8). 


p. Death of cither narty — Work- 
man—Infani— Death before cur been siste 
appointed.) —~ A minor workman 


prosented an application to have a 


memorandum of agreement recorded, 
but he died before a curator ad litem 
had been pppoe’. His exor. having 

as appct. in his pl 
application was refused :—Held: the 
approval of a curator ad litem was a 
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tion at the rate of £1 per week from Feb. 10, 1912, 
to Mar. 16, 1912, inclusive under Workmen's 
Compensation Act, 1906 (c. 58), under which Act 
I elect to claim for personal injury by accident 
sustained by me on or about Dec. 6, 1911. This 
weekly payment is to be continued during my 
total disablement resulting from the accident in 
accordance with the provisions of the above 
mentioned Act, the amount of any payment due 
during partial disablement to be settled hereafter.” 
This was signed by appct., described as a “* barge- 
master,’ & sealed by the federation, & bore a 
sixpenny agreement stamp as well as a penny 
receipt stamp. The federation stopped payment 
on the ground that appct. was not a ‘‘ workman ”’ 
within the Act. Appct. applied to the registrar 
to record a memorandum of the agreement, but 
the latter refused to do so on the ground that 
appct. was not a workman:—Held: as the 
genuineness of the agreement was not questioned, 
no fraud or mutual mistake was alleged, & it was 
settled by the agreement that appct. was a 
workman within the Act, the learned judge had 
no jurisdiction to refuse to record the agreement.— 
GOODSELL v. Lioyps (OWNERS), [1914] 3 K. B. 
1001; 831. J. Kk. B. 17383; 111 L. T. 784; 30 
T. L. R. 622; 7B. W.C. C. 681, C. A. 

Aenolation aNd. Dutton v. Sneyd Bycars Co., [1920] 1 


38637. Death of either party—-Workman.]—A 
workman was in receipt of weekly compensation 
from his employers for injury by accident. On 
June 12, 1914, an agreemcnt in writing duly 
executed by the parties, by which the employers 
agreed to pay the workman a lump sum of £85 
in redemption of all their liability under Work- 
men’s Compensation Act, 1906 (c. 58), was sent to 
the registrar to be recorded. ‘lhe registrar there- 
upon sent out the proper notices, & on June 22, 
1914, no notice of objection having been received, 
recorded the agreement. Meanwhile, on June 18, 
1914, before the seven days allowed for sending 
in notices of objections had elapsed, the workman 
died, admittedly from causes altogether outside 
the accident. Neither the registrar nor the 
employers were aware of his death when the agree- 
ment was recorded. ‘There were no dependants. 
Upon application by the administratrix of deceased 
workman for leave to issue execution :---Held: 
the agreement was not conditional until it was 
recorded & it had been duly recorded despite the 
death of the workman within the seven days, 
& it was enforceable as a county ct. judgment by 
the administratrix under Workmen’s Compensa- 
tion Act, 1906 (c. 58), Sched. TI. (9). 

Sched. I. (19) of the Act does not bar a claim by 
a legal personal representative to enforce a deceased 
workman’s right against his employer.—LRICK v. 
WESTMINSTEK BRYMBO CoAL & COKE Co., [1915] 
2K. B. 128; 841. J. K. B. 746; 112 L. T. 905; 
31 T. L. R. 219; 59 Sol. Jo. 301; 8 B. W. C. C. 
257, C. A. 
att yT HC 2 Folld. ae v. Bury County Court Rogistrar, 

3688. ——— Infant.|—An agreement was 
entered into on behalf of an infant workman for 
the redemption of a weckly payment of a lump sum, 
& sent to the registrar to be recorded. Before it 
was recorded the workman died :—Held: not- 
withstanding Workmen’s Compensation Rules, 





condition suspensive of the validity 
of the agreement, & as the condition 
could not be poe the application 
had been rightly refused.—DoNnaLp- 
SON’S EXECUTOR ». SHARP & SOns, 


ace, the 
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1913-1918, r. 44, para. 6. the death of the infant 
workman did not affect the obligation of the 
registrar to record the agreement. 

The meaning of that rule is that the agreement 
of a person under a legal disability, such as an 
infant, is ‘‘ conditional” in the sense, not that it 
is of no validity until recorded, but that it is liable 
to be set aside if it does not satisfy the condition 
of being for that person’s benefit, & that until 
so set aside it is just as valid as an agreement made 
by a person of full age.—R. v. BuRY CouNTY 
CouRT REGISTRAR, [1918] 2 K. B. 342; 87 
L. J. K. B. 1154; 119 L. T. 280; 34 'T. L. RB. 413 ; 
11 B. W. C. C. 431. 

Memorandum not expressing agreement arrived 
at.|—Sce Nos. 3622~—3627, ante. 


(b) Agreement not Genuine. 

Sce Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43, 52, 97. 

3639. Evidence of want of genuineness—Com- 
pensation less than half wages.|—I’ox v. BATTER- 
SEA BOROUGH COUNCIL, No. 3071, ante. 

3640. —— Payment received not as compensa- 
tion—Mistake by workman.]—A girl employed in 
resps.’ confectionary department to pack sweets & 
cover chocolates, contracted eczema & obtained a 
certificate of disablement by an industrial disease 
within Workmen’s Compensation Act, 1906 (c. 58). 
After some correspondence between her approved 
society & her employers, a request for arbn. was 
filed on her behalf by the approved society. 
Meanwhile the girl received a sum of £34 from her 
employers, which she accepted under the mis- 
taken impression that it represented the full 
amount of wages due to her. She also received 
£5 in addition, & signed receipts & a memorandum 
of agreement which was expressed to be in full 
settlement of compensation. The employers 
applied to the registrar to record the memorandum. 
The registrar refused, & the matter was referred 
to the Judge. The county ct. judge found on the 
evidence that there was a mistake, & that the 
agreement was not a genuine agreement. Lc 
accordingly refused to record the memorandum :— 
Held: the county ct. judge was justified in coming 
to the conclusion that the memorandum was not 
genuine & ought not to be recorded.—SAWYER v. 
LIPTON, JTtp. (1921), 14 B. W. C. C. 1638, C. A. 

3641. No fraud suggested by parties—Finding 
of fraud by judge.J—I]UpsSON v. CAMBERWELL 
BorouGcH Counciz, No. 3583, ante. 


(c) Inadequacy of Sum. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3642. Award of committee.|— MULHOLLAND v. 
WHITENAVEN COLLIERY Co., No. 3039, ante. 

3643. Composition agreement.|—A workman met 
with an accident to his head in 1909. He got 
apparently perfectly well, & returned to his work. 
Two years later he died from the effects of an 
operation for abscess on the brain. 

The dependants claimed compensation, & the 
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employers offered to pay ex gratia £10 to scttle 
the claim. This sum was accepted, & thereupon 
the employers paid £10 into ct. under Workmen’s 
Compensation Rules. 1907-1912, r. 56 (c). The 
registrar was not satisfied, as two of the children 
were minors, that this sum was sufficient, & 
required the employers, before recording the 
memorandum, to furnish him with the reports 
of medical evidence which they had. The 
dependants had no such evidence. The employers 
objected on the ground that the reports were 
privileged. The registrar thereupon referred the 
matter to the judge, who refused to record the 
memorandum :—Held: without deciding whether 
the medical reports were privileged or not, that 
there was ample evidence on which the registrar 
could decide the sum offered was inadequate, & 
the judge refuse to record the memorandum.— 
JOHNSON v. OCEANIC STEAM NAVIGATION Co., Lip. 
(1912), 5 B. W. C. C. 322, C. A. 

3644. Payment to persons under disability.|— 
RAWLINGS (H. D.), Lrp. v. Hopason, No. 3584, 
ante. 

3645. Payment to dependants.) — KAwLinas 
(H. D.), Lrp. v. Wopuson, No. 3584, ante. 

3646. Payment of lump sum—lIn redemption of 
weekly payments.J—Rawuinas (I. D.), Lro. v. 
Ifopason, No. 3584, ante. 

Not in redemption of weekly payments.] 
—WSee Sect. 15, sub-sect. 3, A., ante. 


(d) Agreement Exhausted. 


See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

8647. Cessation of incapacity—Partial cessation.] 
—Workmen’s Compensation Act, 1897 (ec. 37), 
sched. II., s. 8, provides that where the amount 
of compensation under the Act shall have been 
ascertained by agreement, a memorandum thereof 
shall be sent by any party interested to the 
registrar of the county ct., who, ‘‘on being 
satisfied as to its genuineness,” shall record it in 
a special register :-—Held: the registrar could not 
refuse to record the memorandum merely because 
owing to altered circumstances the workman was 
no longer entitled to the amount of compensation 
fixed by the agreement, but that his only duty 
was to ascertain whether the memorandum 
accurately represented the agreement which had 
been entered into.--BLAKE v. MIDLAND Ity., Co. 
[1904] 1K. B. 503; 73 L. J. K. B. 179; 90L. T. 
433; 68J.P.215; 20T. L. RK. 1913; 6W.C.C. 
163. 

; inns s—— ‘ ». Iustwood, Swin 904), 
ate ‘P. Jo. aon Pista, Po Bos Pi orredl ahaa en “e 
Steel Co., [1912] 2 K. B. 141. 

3648. ——- —-—.] —- KEELING v. EASTWOOD, 
SwinatER & Co. (1904), 6 W. C. C. 167; 68 
J.P. Jo. 207, D. C. 

3649. ——— Agreement to pay during total in- 
capacity.]|—Where an agreement has been entered 
into between an employer & a workman, who 
has been injured by an accident arising out of 
& in the course of his employment, for the payment 
of weckly compensation from the date of the 
accident & to continue during total incapacity for 
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PART XIV. SECT. 16, SUB-SECT. 4.— | S. C. 448; 
B. (b). 18. L. T. 92; 4 

q. Evidence of want of genuineness oT. 

—Payment above statutory. limit tm- 

material.}—MACDONALD ¥. FAIRFIELD 

SHIPBUILDING & ENGINEERING Co. 

(1905), 8 F. (Ct. of Sess.) 8.—SCOT. 

Yr. Ignorant 
consideration for final dischurge.|— 
MAOANDREW ¥v. GILHOOLEY, [1911] 





48 Se. L. RR. 511; [1911] 
W. C. C. 370.— 


PART XIV. ae ns SUB-SECT. 4.— 
» (GC). 


$646 i. Payment o. 
redemption of weekly payments.}—In 
determining the adequacy or 
adequacy of a lump sum agreed to be 


paid in rcdemption of a wechly pay- 
ment, the county ct. judge ought not 
to be guided by the principle laid down 
in Workmen’s Compensation Act, 
1906, sched. I. (17), unless he is satisfied 
that the incapacity of the injured 
workman is permanent.—SWANNICK ». 
CONGESTED DISTRICTS BOARD TRUS- 


i. | TEES (1912), 46 I. L. T. 253; 6 B. W. 
be Cc. C. 449 


lump sum — In 
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Sect. 16.—Registration of agreement and awards: 
Sub-sect. 4, B. (d); sub-sects. 5, 6, 7 & 8. 
Sect. 17.] 


work, the ct. will not direct a memorandum of the 
agreement to be recorded if at the date of the 
application to register the total incapacity has 
ceased.—POPPLE v. FRODINGHAM IRON & STEEL 
Co., [1912] 2 K. B. 141; 81 L. J. K. B. 769; 106 
L. T. 703; 5B. W. C. C. 394, C. A. 


Annotations :-—Distd. Smith v. Petrie (1913), 6 B. W. C. C. 
8338. Consd. Hall v. Francois Cementation Co. (1923), 
. Distd. Hulmston v. Birkenhead Union 


130 L. T. 443 

(1925), 95 L. J. K. B. 529. Refd. Goodsell v. Sailing 

Barge Lloyds, [1914] 3 K. B. 1001; R. wv. Thetford County 

Court Registrar, (1915) 1 K. B. 224. 

3650. Agreement providing for total or 
partial incapacity.)—The workman in Nov. 1922, 
received an injury from an accident arising out 
of & in the course of his employment by applts., 
& it was agreed that applts. should pay him £1 a 
week compensation during his total or partial 
incapacity. ‘his sum was paid until Apr. 13, 
1923, when the employers alleged he was no longer 
incapacitated. A doctor reported the workman 
fit for work on Apr. 9, 1928, & on that day the 
workman applied to the rcgistrar to record a 
memorandum of the agreement which, however, 
he refused to do after receiving on Apr. 20 a notice 
from applts. that they disputed the genuineness of 
the agreement on the ground that it was no 
longer subsisting or enforceable as the workman 
was no longer incapacitated. On the matter 
coming before the county ct. judge on May 16 he 
ordered the agreement to be recorded as being a 
subsisting one on Apr. 9, on the ground that at 
that date compensation was being paid, & it was 
admitted that the workman had not returned to 
work & was not earning any wages, & the county 
ct. judge then refused to hear medical evidence 
tendered by applts. as to incapacity. Workmen’s 
Compensation Rules, 1913-1921, r. 50 (c), provided 
that when the genuineness of an agreement 
designed to be recorded was disputed before the 
county ct. judge witnesses might be orally 
examined in the same manner as on the hearing of 
an action :—Jicld : the case must be remitted to 
the county ct. for re-hearing & evidence to be 
taken, the county ct. judge having directed his 
mind to proviso (8) to para. 9 of Sched. II. of the 
Workmen’s Compensation Act, 1906 (c. 58), 
without considering para. 9 itself or rules 47 (a) (b) 
& 50 (c) of the Workmen’s Compensation lules. 
The question whether the right date to consider 
whether the agreement was a subsisting or enforcc- 
able one was the date of the application to record 
it, namely, Apr. 9, 1923, or the date of the hearing. 
namcly, May 16, 1923, must be raised if necessary 
to the re-hearing.—HALL v. FRANCOIS CEMENTA- 
TION Co., Lrp. (1943), 180 L. T. 443; 16 B. W. 
C. C. 202, C. A. 

8651. —-—.|J|—H. while employed by 
applts. on Dec. 4, 1928, had an accident & was 
thereby totally incapacitated. On Dec. 11, 1923, 
an agreement was come to as follows: ‘I agree 
that this weekly payment is to be continued only 
so long as I am totally incapacitated for work 
& that the amount of any payment due in respect 
of subsequent partial incapacity is to be ascer- 
tained as & when a question arises.’’ Lf. there- 
after received 24s. 6d. a week until Apr. 4, 1925. 
Applit.’s doctor having examined her on Mar. 17, 
1925, reported she was fit to resume her old work, 
& in pursuance of Workmen’s Compensation Act, 
1923 (c. 58), s. 14 (c), applts. gave notice, on 
Mar. 24, 1925, to terminate the weekly payment 
within ten days, & sent a copy of the doctor's 
report. In accordance with proviso (i) to sect. 








MASTER AND SERVANT. 


14 (c) of that Act, H. sent a report of her own 
doctor to applts. stating in effect that she was now 
partially incapacitated. Neither party continued 
the procedure under that proviso by applying for 
the matter to be referred to a medical referee, & 
no payment into ct. was made by applts. under 
proviso (ii) to sect. 14 (c). UH. then applied to have 
the agreement recorded under Workmen’s Com- 
pensation Act, 1906 (c. 58), sched. II., para. 9, 
& on applits.’ objecting that it was a spent agree- 
ment as soon as total incapacity ceased, & therefore 
could not be recorded, the matter came before 
the county ct. judge, who held that the employers 
were not entitled to end or diminish the weekly 
payments, the special procedure under sect. 14 
of the Act of 1923 not having been proceeded with, 
& that therefore the agreement was still in opera- 
tion, & must be referred to, consequently it was not 
a “spent’’ agreement within the meaning of 
Popple v. Frodingham Iron & Steel Co., No. 3649, 
ante, & ordered it to be recorded :—Held: though 
it was admitted total incapacity lad ceased, the 
doctor of H. reportcd there still existed partial 
incapacity, & the agreement did not confine itself 
to dealing with total incapacity but provided 
further for the contingency of partial incapacity, 
& therefore it was not a ‘“ spent’’ agreement but 
was one which could be recorded, & the weekly 
payment could not be stopped as Workmen’s 
Compensation Act, 1923 (c. 42), s. 14, had not come 
into complete operation.—HULMSTON v. BIRKEN- 
HEAD UNION (1925), 951. J. K.B.529; 133 L. T. 
757; 18 B. W. C. C. 378, C. A. 

3652. Sum due thereunder paid over—Agree- 
ment unenforceable.|—A workman having lost a 
leg by accident, his employers paid him full 
compensation for over two years, & then, upon 
their desiring to redeem by payment of a lump 
sum, an agreement was entered into between the 
parties for payment of an amount calculated in 
uccordance with Workmen’s Compensation Act, 
1906 (c. 58). The money was paid over to the 
workman, who gave a receipt, a memorandum of 
which was sent to the registrar for record. The 
registrar refused to record it on the ground that, 
the money having already been paid, the agreement 
was unenforceable. The registrar’s refusal was 
upheld by the county ct. judge:—Weld: the 
registrar was bound to record the memorandum. 
The ct. accordingly made a rule nisi for a 
mandamus, obtained by the employers, absolute. 

The provision of Workmen’s Compensation 
Act, 1906 (c. 58), Sched. II. (9), that the memo- 
randum when registered shall be enforceable as a 
county ct. judgment applies equally whether the 
memorandum is sought to be enforced by the 
workman or employer.—R. v. THETFORD COUNTY 
Court RuaistTrar, [1915] 1 K. B. 224; 84 L. J. 
kK. 3.291; 112 L. T. 413; 8B. W.C.C. 276. 


Sun-secr. 5.—RECTIFICATION. ‘ 

See Workmen’s Compensation Act, 1925 (c. $4), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

8653. Jurisdiction to rectify—Alleged mistake 
of fact.,—A mill hand, who was born on Feb. 9, 
1889, met with an accident on Feb. 8, 1910. 
Compensation at the rate of full wages, 8s. 2d. 
a week was paid her, & a memorandum of the 
agreement to pay her 8s. 2d. during total incapacity 
was recorded on the assumption that she was an 
infant. The employers then applied to have the 
register rectified on the ground that the proper 
compensation should be 48. ld. half wages, the 
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woman really being of full age at the time. The 
county ct. judge found sho was of full age & granted 
the application :—Held: there was no jurisdiction 
to rectify in this case——SCHOFIELD v. CLOUGH 
(W. C.) & Co. (1912), 5 B. W. C. OC. 417, C. A. 

3654. ——— Statement accompanying memoran- 
dum—Return of statement for correction.|— 
Epak v. GREEN, No. 3604, ante. 

3655. Memorandum entered without knowledge 
of workman.]—SAYERs v. Masson Scorr & Co. 
(1905), 49 Sol. Jo. 287. 

3656. Memorandum based on erroneous state- 
ment — Memorandum containing no. error.}— 
Kpas v. GREEN, No. 3604, ante. 


SUB-SKCT. 6.—REMOVAL FROM REGISTER. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3657. Jurisdiction to remove—Application must 
be within six months.]—A workgirl, who was born 
on feb. 9, 1889, met with an accident on Feb. 8, 
1910. Compensation at the rate of full wages 
8s. 2d. was paid to her under memorandum of 
agreement to pay her 8s. 2d. during total 
Incapacity. The memorandum was recorded on 
the assumption that she was an infant. The 
employers having failed in an attempt to get the 
register rectified on the ground that she was not 
an infant attempted, two years after the recording 
of the agreement, to have the record removed on 
the same ground. The county ct. judge granted 
the application :—Held: the judge has no power 
to remove the record, except under Workmen’s 
Compensation Act, 1906 (c. 58), Sched. IT. (9) (e), 
& had therefore no jurisdiction in this case.— 
SCHOFIELD v. CLOUGH (W. C.) & Co., [1913] 2 
K. 13. 103; 82 L. J. K. B. 4473 108 L. VT. 532 ; 
57 Sol. Jo. 243; 6 LB. W. C. C. 67, C. A. 

Annotations :—Consd. Ware v. Whitlock, [1923] 2 K. B. 
418. Refd. Park yr. Andorson (1924), 17 B. W. C. C. 403. 
3658. Agreement obtained by improper 

means.|—ScCHOFIELD v. CLOUGH (W. C.) & Co., 

No. 3657, ante. 

3659. Inadequacy of sum—-Compensation to 
infant—Approval of registrar.}—When an agrec- 
ment for payment of compensation in a lump sum 
for injury by accident to an infant has been duly 
recorded by the registrar, after notices have been 
sent to the parties, & no objection has been taken 
on the ground of inadequacy of amount, the 
county ct. judge has no power to remove it from 
the record under Workmen’s Compensation Act. 
1906 (c. 58), Sched. IT. 19 (e), or under any general 
jurisdiction of the county ct., on the ground that 
in his opinion the compensation agreed on is 
inadequate.—WARE v. WIITLOCK, [1923] 2 K. LB. 
418; 92 I. J. K. B. 763; 129 L. T. 5953 ¢7 
Sol. Jo. 658; 16 B. W. C. C. 100, C. A. 
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SUB-SECT. 8.—APPEALS, 
Sce Sect. 23, post. 


Sect. 17.—ENFORCEMENT OF AGREEMENTS 
AND AWARDS. 

Sce Workmen’s Compensation Act, 1925 (c. 81), 
s. 233; Workmen’s Compensation Rules, 1926, 
rr. 82-84, &, generally, COUNTY Courts, Vol. XLV., 
pp. 448 ct seqg.; WXECUTION, Vol. XXI., pp. 415 
et seq. 

3660. Enforceable as county court judgment.|— 
Where a memorandum of an agreement has been 
recorded by the registrar of a county ct. pursuant 
to Workmen’s Compensation Act, 1906 (c. 58), 
Sched. II. (9), whereby compensation to a workman 
is made payable by his employer so long as his 
total incapacity for work shall last, it may be right 
to apply to the registrar to enforce that agreement 
as a county ct. judgment; but if the employer 
raises the question whether total incapacity has 
ceased, that being w question which goes to the 
root of the matter, the registrar cannot direct 
execution to issue. If, on the other hand, it is 
admitted by the employer that the total incapacity 
continues, then on that admission there is his duty 
to pay compensation which will be enforced by 
execution.—- WARREN v. Roxpure (1912), 106 
L. T. 5543 5B. W. C. C. 263, C. A. 

Annotation :-—Refd. Jackson v. Rutter (1913), 57 Sol. Jo. 464. 

3661. J—R. rv. Tuervorp County Court 
REGISTRAR, No. 3652, ante. 

3662. J—PRICE tr. WESTMINSTER BRYMBO 
CoAL & Coker Co., No. 38637, ante. 

3663. Right to enforce—Passes to personal repre- 
sentative..—Prichk v. WESTMINSTER BRYMBO COAL 
& Cok Co., No. 3637, ante. 

3664. Execution—Application for leave to issue 
-—Other remedy open.J—SAYers v. MASSON Scorr 
& Co, (1005), 49 Sol. Jo. 207. 

3665. Made ex parte.|—A incmo- 
randum of agreement was registered in the county 
eb. by which the employers agreed to make a 
weekly payment of compensation to a workman, 
Ibrahim Said, “ during the time of the incapacity 
of the said Ibrahim Said for work as a result of 
the accident in accordance with the terms of 
Workmen’s Compensation Act, 1906 (c. 58).” 
The employers ceased their weekly payments 
under this agreement. Thereupon the workman 
applied in the county ct. for leave to issue execu- 
tion. The employers who appeared, tendered 
evidence to show that the workman was no longer 
incapacitated at the date when the payments 
ceased. This evidence was held to he inadmissible, 
& leave was granted to the workman to issue 
execution :—Held: the evidence tendered was 
admissible to show that there had been no default. 

Qu.: whether such an application fur lcave to 
issue execution can be made ew parle—IBRAIIM 
SAID v. WELSFORD (J. LI.) & Co., Lrp. (1910), 3 
B. W. C. C. 238, C. A. 
Annotations :-—Folld. M‘Dowell ». 
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' B. W. Cc. GC. 638. Rofd. Jackson vw. Kutter (1913), 57 
Sce Sect. 24, post. Sol. Jo. 464. 
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t. Jurisdiction to remove — Ap- 
plication must be within six months 
— Workman without knowledge of re- 
cording Edel for removal within 
time limited.]— PARK v. ANDERSON 
BROTHERS, [1924] S. C. 1017.—SCOT. C. 

a. —— + —— Order competent 
after time if application within time.}— 
PATERSON v. ARDROSSAN HARBOUR | 2. 
Co., [1926] 8. C. 442.—SCOT. SCOT. 





Temporary capacity only contemplated 
—Permanent incapacity supervening. \— 
M‘GUIRE v. PATERSON & Co., [1913] 
S. C. 400; 50 Sc. L 
5. L. T. 32; 6B. W. C. C. 370.—SCOT. 


Recovery of 
time of recording—Order for removal not 
proper remedy.}—BatRD & Co., LTv. 
STEVENSON, [1907] S. C. 1259.— 


~R. 2893 (1913) 1 


3860 i. Enforceable as county court 
judgment.}-—LAWRIK v. BROWN & Co., 
Lrp., (1908) S. C. 705; 45 8c. L. R. 
477; 15 8. L. T. 981; 1 B. W. GC. CG. 
137.—SCOT. 


d. Right to enforce — Kffect of 
resumption of work at full wages— 
Agreement not enforceable for particular 
period.}—-BreaTu & KEAY v. NESS 


workman «at 
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Sect. 17.—Enforcement of ayreemenis and awards. 
Sect. 18: Sub-sects. 1,2 & 3, A.] 


3666. ——_ ——- Question as to capacity of work- 
man raised—Admissibility of evidence for em- 
ployer.|—IBRAHIM SAID v. WELSFORD (J. H.) & 
Co., Lirp., No. 3665, ante. 

3667. Jurisdiction of registrar.) — 
WARREN v. Koxpura, No. 3660, ante. 

3668. Review of amount payable.|/— 
MOAKES v. BLACKWELL COLLIERY Co., Ltp., No. 
3340, ante. 

3669. Judgment summons—Debtor’s Act, 1869 
(c. 62).|—The memorandum of the compensation 
awarded by an arbitrator under Workmen’s Com- 
pensation Act, 1897 (c. 37), when recorded in the 
manner prescribed by Sched. IT. (8) of the Act, 
may be enforced by an order of committal under 
Debtor’s Act, 1869 (c. 62), s. 5. BAILEY v. PLANT, 
[1901] 1 K. B. 31; 70 L. J. K. B. 68; 83 L. T. 
459; 65 J.P.52; 49W.R.108; 177. L. 7. 48; 
45 Sol. Jo. 57; 3 W. C. C. 209, C. A. 














Aeonmreenen 


Siecr. 18.—-PROTECTION OF COMPENSATION. 
SUB-SECT. 1.—PAYMENT INTO COURT AND 
INVESTMENT. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 13, 26, Sched. I. (10), & Sched. II.; Work- 

men’s Compensation Rules, 1926, rr. 60—-65a, 

3670. Jurisdiction of arbitrator to order—For 
investment on behalf of dependants.|—Where an 
application for compensation under Workmen’s 
Conipensation Act, 1897 (c. 37), is made by the 
legal personal representative of a deceased work- 
man op behalf of himself & other dependants of 
the workman, the county ct. judge or other 
arbitrator has jurisdiction under Sched. I., clauses 
4-7, to order so much of the compensation as is 
allotted to the dependants to be paid to the county 
ct. registrar for investment in his name on their 
behalf, & is not compelled to order it to be paid to 
the legal personal representative. 

In an_arbn. under Workmen’s Compensation 
Act, 1897 (c. 37), the county ct. judge awarded that 
& sum payable by employers as compensation for 
injury to a workman, resulting in death, should 
be apportioned between the widow who was 
the legal persona) representative of the workman 
& the two infant sons who were the other 
dependants of the workman, & that the employcrs 
should pay the sum apportioned to the sons to the 
registrar of the ct., to be invested in his name in 
the Post Office Savings Bank for their bencfit :-— 
Held: on the true construction of Workmen's 
Compensation Act, 1807 (c. 37), Sched. L, clauses 
4—7, the county ct. judge had jurisdiction to make 
the order, & was not bound by the first part of 
clause 4 to order the payment of the full amount 
of the compensation to the legal personal repre- 
sentative of the workman.— DANIEL ». OCEAN CoAL 
Co., [1900] 2 Q. B. 250; 69 L. J. Q. B. 567: $2 
L. T. 523; 64 J. 2. 436; 48 W. R. 467: 16 
T. J.B. eon 2W.C. c 135, C.A, 

: o may make payment—Agen * 
ployer—Other than solicitors.|—N otwitl ener 


(1903), 6 F. (Ct. of Sess.) 168. 
COT. 


e. Ezeculion — Application for 
leave to issue— ton as to canacily 
of workman raised.}—-M‘DOWELL ». 
Bt OLAS DEES (1916), 9 B. W. C. Cc. 


Sess.) 203.—SCOT 


f. Unrecorded agreement—Enforceable not 


by recording & charging—Oral agree- 
ment, }—COCHRANE ». MRATLL (1900), 2 
¥. (Ct. of Sess. ) 794.—SCOT, 


}-DvuNLOP v. RANKIN 


& BLAcKMorE (1901), 4 F. (Ct. of 


be subject of arbi- 


h. —— Can 
tration proceedings — But a matter of 


Master AND SERVANT. 


the terms of rule 56a & form 43 of Workmen's 
Compensation Rules, 1907-11, where an amount 
of compensation has been agreed, it can be paid 
into ct. by other agents of the employers than their 
solrs., & the precipe sent with the money may be 
signed by such agents, e.g. the Shipping Federa- 
tion.—THompson (G.) & Co., Lip. v. PITT- 
TAYLOR (1913), 57 Sol. Jo. 479. 

8672. —— —— .|—A memorandum of an 
agreement as to a lump sum had been recorded 
in favour of the widow of a deceased workman. 
A firm of ship owners, the employers, sought 
to pay the amount into ct. Form 53, which, 
by Workmen’s Compensation Rules, 1907-1912, 
r. 56A (4), must accompany such payment, requires 
that it shall be signed by the employers or their 
solrs. In this case the form was signed by ‘‘ The 
Shipping Federation, Ltd., as agents for the 
employers.’”’ The registrar refused to accept the 
amount unless the form were strictly followed with 
regard to signature, & on the widow levying 
execution the employcrs brought an action for 
damages against the registrar:—Held: the 
registrar was wrong in refusing the form signed in 
this way; form 53 was not an inflexible form, 
& was to be followed only so far as the circum- 
stances of the case would permit.—THOMPSON & 
Co. v. FERRARO (1913), 6 B. W. C. C. 461. 

8673. Effect of payment in—Employer freed from 
further responsibility.) —— RuopEs v. SooTHILL 
Woop Conlirery Co., Lrn., No. 3567, ante. 

3674. Right to payment out—Not for costs of 
appealing—Stay granted on payment in.]—On an 
application in the county ct. by employers to 
redeem weekly payments to a permanently injured 
workman, the county ct. judge fixed the amount 
at £534. The employers, who admitted that at 
least £355 was due to the workman, obtained a 
stay pending appeal on paying the £534 intoct. The 
workman thereupon applied for leave to take out 
£50 to be used by his solr. in resisting the appeal: 
—RHeld: no costs having yet been incurred & the 
application not being in accordance with Work- 
men’s Compensation Act, 1906 (c. 58), Sched. II. 
(14), it must be refused.—--MARSHALL, Sons & Co., 
Lip. v. PRINCE (1914), 7B. W.C. C. 381, C. A. 

3675. Infant dependant—On attaining 
majority.J—An infant dependant to whom a sum 
of money has been apportioned as part of the 
compensation for the death of her father under 
Workmen’s Compensation Act, 1906 (c. 58), is 
not entiticd as of right to have it paid out when the 
becomes sui juris, but the judge retains unfettered 
control over the disposal of it for her benefit.— 
fe Gouips (1918), 62 Sol. Jo. 424. 

3676. -|—Where, in pursuance 
of a recorded agreement between an infant work- 
man & his employer, a lump sum of money had 
been paid into ct. under Workmen’s Compensation 
Rules, r. 53, in satisfaction of all claims under the 
Act in respect of an injury sustained by the work- 
man in the course of his employment :—Held: 
(1) the workman on attaining twenty-one was 
absolutely entitled to the fund & to have it paid 
out to him ; (2) an appeal lay to the Ct. of Appeal 
from the refusal of the county ct. judge to make an 
order for payment out.—JOHNSTON v. LISTON 
(H.) & Co., [1920] 1 K. B. 99; 88L. J. K. B, 1152 ; 

















defencc.)—COLVILLE v. TIGUE (1905), 8 
F. (Ct. of Sess.) 179.—SCOT. 


PART XIV. SECT. 18, SUB-SECT. 1. 

k. Agreement with dependants — 
Sum must be paid into court.}—Hak- 
LAND & WOLF? v. RADOLIFYE (1909), 
is IL. T. 166; 2B. W.C. C. 374.— 


FART «1V.—-WURKMEN S COMPENSATION ACTS. 


121 L. T. 626; 35 T. L. 1. 656; 63 Sol. Jo. 702 ; 
12 B. W. C. C. 224, O. A. 


SUB-SECT. 2.—APPORTIONMENT AMONG 
DEPENDANTS. 

See Worknien’s Compensation Act, 1925 (c. 84), 
ss. 21 (2), 22; Workmen’s Compensation Rules, 
1926, rr. 5, 64. 

8677. Jurisdiction of county court judge—To 
ot ia i v. OCEAN Coat, Co., No. 3670, 
ante. 

3678. —— J—A workman was killed by 
accident, & the employers paid £300 into ct., with 
an admission of liability. There were two 
dependants, the widow & an infant child. The 
county ct. judge did not apportion the compensa- 
tion between them, but made an order for certain 
payments to the widow. An agreement was then 
entered into between the widow & the child’s 
grandfather, whereby the latter should maintain 
& have tlie control & custody of the child, & the 
widow should pay towards maintenance. ‘The 
widow broke the agreement & obtained the cus- 
tody of the child, whereupon the grandfather 
applied to the county ct. judge to vary the order 
of Sept., on the basis of the agreement. The 
county ct. judge made an order that the child 
should be in the custody of the grandfather :-— 
Held: the county ct. judge had no power to deal 
with the custody of the child, but could only 
apportion the compensation between the two 
dependants.—-l'LEMING v. ROBURITE Co., Litp., He 
ILEMING (1917), 10 B. W. C. C. 176, CLA. 

38679. ——— Not to give custody of infant.]— 
FLEMING v. RORURITE Co., TLrp., Re FLEMING, No. 
3678, ante. 

3680. Duty of arbitrator to apportion— Where 
infant dependants—No power to delegate to 
trustee.}— Where there are infant dependants, an 
arbitrator has no powcr to hand over to trustees 
the whole of the compensation to be disposed of 
for the benefit. of all the dependants, with power 
to exclude from time to time such of the dependants 
as circumstances might in their judgment. render 
expedient; he must inake a specific allotmeut 
of part of the capital to each dependant. - 
MANCHESTER 2 CARLTON TRON Co., LTp. (1904). 
89 L. T. 730; 68 J.P. 209; 52 W. RR. 2915 20 
T. LR. 155; 6W. CO. C. 1385, C0 A. 

3681. Agreement to apportion—Effect of dis-~ 
ability—Power of registrar to sanction.|— RHODES v. 
SooTutLt, Woon Connineny Co., Lirp., No. 3567, ante. 

3682. Employer not to be brought in.|—Ruonrs 
v. SOOTHILI,. Woop CoLMERY Co., L&Tn., No. 3567, 





ante. 

3683. Right to re-apportionment— Variation of 
circumstances -Death of one dependant.| —(1) The 
death of one of several ‘ dependants ’? who are 
beneficiaries under an award under Workmen's 
Compensation Act, 1906 (c. 58), constitutes such 
a “variation of the circumstances ”’ of the other 
‘ dependants” as will justify the ct., if it think 
proper, in altering the award under the provisions 
of Schedule I., Clause 9 of the statute. 

(2) The notice of an application for variation 
that it is necessary in such a case by Workmen’s 
Compensation Rules, 1907, r. 58 (3), to serve upon 
‘all persons interested ’? may be served upon the 
personal representative of a dead “ dependant.” 

(3) The interest of a ‘ dependant” in com- 
pensation awarded him under the Act docs not 
pass to his personal representative on his death 
as part of his personal estate.--Ivey v. IVEY, 
[1912] 2 K. B. 118; 81 L. J. K. B. 819; 106 
I. T. 485; 5B. W C. C. 279, C. A. 


J.—-VOL. XXXIV. 
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3684. Notice of application for re-apportionment 
—May be served on personal representative of de- 
ceased dependant.|—Ivry +r. Ivey, No. 3683, ane. 


Sup-sEctT. 3.--ON BANKRUPTCY OR WINDING UP. 
A. Right to Preferential Payment. 

oe Workmen’s Compensation Act, 1925 (c. 81), 
8. 7. 
See, generally, BANKRUPTCY, Vol. TV., pp. +71- 
480; ComPaAntrs, Vol. X., pp. 942 -916. 

3685. Jurisdiction of county court judge --No 
jurisdiction to order payment by liquidator.|— 
A workman alleged to have been employed by a 
co. applied under Workmen's Compensation Act, 
1906 (c. 58), 8. 5, for arbn. on the question whether 
the receiver appointed on behalf of debenture 
holders of the co. & the liquidator under its 
voluntary liquidation were liable to pay him as a 
preferential payment the sum for which a weekly 
payment of 16s. 3d. awarded to him before the 
winding up could be redeemed, & as to the amount 
of such payment. The county ct. judge made an 
order for the payment by the receiver & liquidator 
of a lump sum to the workman:—JIeld: any 
question whether this sum was to be paid as a 
preferential payment was not the subject of an 
appeal under Workmen’s Compensation Act, 
1906 (c. 58), but. must be decided in the winding up. 

Qu. : whether the county ct. judge had juris- 
diction under Workmen’s Compensation Act. 
1906 (c. 58), 8. 5, to make the order for payment of 
the amount. Homer v. Govan, (PP12] 2 Ke B. 
303; SL I. J. K. B. 261; 105 L. T. 7382505 
B.W.. C. 51, GC. A. 

3686. Limit of preferential payment-—Work- 
men’s Compensation Act, 1923 (ce. 42), s. 19 (2)— 
Not retrospective.|—Above sub-sect.. whieh came 
into operation on Jan. 1, 1921, enacted that 
Workmen’s Compensation Act, 19060 (c. 58), 
s. 6 (3), which limited the preferential payment 
to a workman entitled to compensation on the 
winding up of the co. which employed him to £100, 
should cease to have effect. Above sect. is not 
retrospective, & therefore, where a co. has gone 
into liquidation before Jan. 1, 1921, the preferential 
payment of compensation to any injured workman 
is limited to €100.-—Re CLEMMONS ALUMINIUM, 
Lan. (1921), OL I. J. K. Be AST; 132 1. TD. 448 5 
41. T. I. R. 1883) 17 BL W. GO. GC. 2685 (1925) 
Bw CR. 61, D.C. 

_lnnotation -—Apprvd, Re Snowdown Colliery Co., South 
Eastern Coaltield Extension Co. v. Snowdown Colliery Co, 
(o25), Of L. J. Ch. 305. 

3687. - —— --- -|—-The abolition of the 
limitation to £100 in the case of a bkpecy. or 
winding wp on the preference accorded to pay- 
ments of compensation to workmen for injury by 
accident cflected by above sub-sect., is prospective, 
& not retrospective, & therefore the preference 
given by Workmen's Compensation <Act, 1906 
(c. 58), 8. 5 (8), is still limited to £100 where a 
receiver had been appointed in a debenture holders’ 
action against the co. liable & the compensation 
had become } ayable before Jan. 1, 1924, the date 
when Workmen’s Compensation Act, 1928 (c. 42), 
came into operation.—he SNOWDOWN COLLIERY 
Co., Lrp., SouTH EASTERN COALFIELD EXTENSION 
Co., Lrp. v». SNowpowNn Cotmiery Co., UTp. 
(1925), 94 1. J. Ch. 805; 183 L. 2 4545; 41 


a 





dle 

T. L. R. 826; 17 B. W. C. ©. 258, C. A. 
What is amount due in respect of compensation.| 

—See BANKKUETCY, Vol. LV., p. 474, No. 4276. 
Liability of receiver & manager.|—See CoM- 

PANIES, Vol. X., p. 793, No. 4982. 
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Sect. 18.—Protection of compensation: Sub-sect. 3, 
B.; sub-sect. 4. Secta. 19 & 20: Sub-sect. 1.) 


B. Right of Workman where IE-mployer Insured. 
eg Workmen’s Compensation Act, 1925 (c. 84), 


S. e 

8688. Workman subrogated to rights of em- 
ployer.|—KNIVETON v. NORTHERN HMMPLOYERS’ 
Mutua, InpEMNITy Co., [1902] 1 K. B. 880; 
ILI. K. B. 588; 86 LT. 721; 50 W. KK. 704 ; 
4 W. C. C. 873; aub 20m. NoRTuoERN EMPLOYERS’ 
Mutua INDEMNITY Co., Lrp. v. KNIVETON, 18 


T, L. Rh. 504; 46 Sol. JO. 432, b, C. 

Annotations :-—Refd. Daf v. Midland Colliery Owners’ 
Mutual Indemnity Co. (1913). 82 L. J. K. B. 1840; 
Pailin vo. Northern Employers’ Mutual Indemnity Co., 
[1925] 2 K. B. 73. 

See, furlher, INSURANCE, Vol. XXI1X., pp. 406— 

408, Nos. 3204-3213. 


res 


Sub-sEcT. 4.—DEDUCTION AND SrErt-OFRs. 


ne Workmen’s Compensation Act, 1925 (c. 84), 
s. 40. 

3689. What may be deducted—Rent— Where 
assent by workman.]—A workman in receipt of a 
weekly payment of compensation assented to the 
rent of his cottage which he held as a tenant of his 
employers being deducted from it:—Held: it 
was not necessary for the employers to pay the 
workman the full sum & then to receive back their 
rent, as the workman had assented to the deduction. 
—Bnrown v. SuUTH EASTERN & CHA. 1IAM Ry. Co. 
(1910), 8 B. W. CG. C. 428, C. A. 

3690. -—— Not compensation overpaid.] — 
Where under Workmen’s Compensation Act, 1906 
(c. 58), an application is made to reduce as from 
a definite antecedent date a weekly payment of 
compensation under a recorded agreement, & a 
reduction is ordered as from that date, the amount 
overpaid under the agreement between the date 
from which the reduction is to take effect & the 
date of the order cannot. be treated as a payment 
in advance pro tanlo of the subsequent reduced 
weekly payments. ‘Semble;: the amount overpaid 
may be recovered from the workman by action.— 
Hoseaoop & Sons v. WILSON, [1911] 1 K. B. 30; 
80 L. J. K. B. 619; 1038 L. T. 616; 27 T. L. R. 
88; 413. W. C. C. 30, C. A. 
alnnatalion :—-Reftd. Gibson », Wishart, [1915] A. CL 18. 

----- Solicitor’s costs.|—-See Workmen's Com- 
pensation Act, 1925 (c. 8t), Sched. I. (10). 

----—- Repayments of poor relief.|---See Work- 
men’s Compensation Act, 1925 (c. 84), 8. 41. 

—--— Advance under National Health Insurance 
Act, 1924 (c. 38).]—See National Health Insurance 
Act, 1924 (c. 38), 8. 16. 





Sect. 19.—PROHIBITION AGAINST ENDING, 
ETC., WEEKLY PAYMENTS: 
ae Nee Workmen’s Compensation Act, 1925 
C. GO), 8. 2. 
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MASTER AND SERVANT. 


3691. Effect of Workmen’s Compensation Act, 
1928 (c. 42), s. 14.J—Davius v. GLYNcoRRWwG CoL- 
LIERY Co., No. 3059, ante. 

3692. ——— On jurisdiction of arbitrator to award 
compensation—After incapacity ceased.]—Work- 
men’s Compensation Act, 1923 (c. 42), s. 14, con- 
fers no jurisdiction on the arbitrator to award 
compensation to an injured workman after the 
incapacity has ceased. 

Where a dispute arises within Workmen’s Com- 
pensation Act, 1923 (c. 42), s. 14 (e) (i.), as to the 
cessation of the workman’s incapacity & an 
application is made to refer the dispute to a 
medical referee, the employer, pending the settle- 
ment of the dispute, may, under s. 14 (¢) (il), 
pay into ct. the weekly payments payable in the 
meantime, whether the medical reference is 
allowed or is refused on the ground that the dis- 
pute ought to be settled by arbn. 

Under an award mnde under Workmen’s Com- 
pensation Act, 1906 (c. 58), & recorded in May, 
1913, in the register of the Sheriff Ct., applts. 
paid compensation to resp., an injured workman 
in their employment, until Scpt. 8, 1925, when 
they stopped payment, <A dispute having arisen 
as to the cessation of resp.’s incapacity, applts. 
applied to refer the dispute to a medical referee, 
but the application was refused on the ground 
that the matter ought to be settled by arbn., & 
applts. then applied for a review. Pending the 
arbn., resp., under the law of Scotland, charged 
applts. under the award of May, 1913, for arrears 
of compensation from Sept. 8, 1925, to the date 
of the charge. Applts. then raised an action of 
suspension & consigned in ct. the sum charged for 
& a further sum for expenses, & had since paid 
into ct. the subsequent weekly payments. Sus- 
pension was refused on the ground that payment 
into ct., under s. 14 (ce) (ii), was not applicable, 
except: where a reference had actually been made 
to a medical referee :—Held: the suspension 
ought to be allowed.—-Nipprikt & KENHAR COAL 
Co, v. Den, [1927] A. C. 299, IL. L. 

Aeraion :-—Consd. Ocean Coal Co. v. Davies, [1927] A. C. 


38693. Provisions of Act—Applicable to payments 
under unrecorded agreement—Or to voluntary 
payments.]—PuUDNEY ». FRANCE (WILLIAM), FEN- 
wick & Co., Smitiv. LEACH & Co., No. 3081, ante. 

3694. J—The workman was incapa- 
citated by an accident & received full compensa- 
tion from his employers until his panel doctor 
certified he was fit for work on Jan. 5, 1925. On 
that day he took the certificate to the employers, 
who paid him the weekly payment then due. He 
signed a receipt for that payment in which it was 
described as a “ finalclaim.’’? When he was told 
that the weekly payments would be stopped, he 
said ‘* All right.’ He did not go back to his old 
work, & made no further claim until Aug. 7, 1925. 
The claim was heard on Noy. 10, 1925, & the 
county ct. judge found the man was fit for work 
on Jan. 5, 1925, & he dismissed the claim for 











to end or diminish a weckly payment 


PART XIV. pent eaes SUB-SECT. 3. 


1. Liability of employer transferred 
tu insurance company.]—Disourp] »v. 
SULLIVAN GROUP MINING Clo. & MARY- 
LAND CASUALTY Oo. (NO. 3) (1909), 14 
B.C. R. 2733 2 3B. W. OL CY 514. 
CAN. 

m, ——.)-—Craie & Maxcock rv. 
ROYAL INSURANCE Co., LTD. (1915), 
401. L. T. Jo. 200.—IR. 


PART XIV. SECT. 18, SUB-SECT, 4. 
3690 i. What may be deducted-- Not 


——se 


overpaid,|—-FLYNN 0. 
eee (1914), 48 I. L. T. 1382. 


n. What may be subject of set-off 
—-Nol expenses awarded cmployer in 
application for review. }—-ROSEWELL 
(Gas CoaL Co, v. M'Vicar (1904), 7 F. 
(Ct. of Sess.) 290.—SCOT. 


PART XIV. SECT. 19. 
0. Power to terminate payments— 
Excepled cases—-Right of temporary 
suspension only. }—The omployor’s right 


in the excepted cases under Workinen’s 
Compensation Act, 1923, s. 14, is 
merely a right to withhold or roduce 
pro tempore his actual] disbursements, 
& is without prejudice to the question 
of his liability in the ovent of the 
workinan establishing that the true 
state of the facts does not warrant the 
employer’s action.—M‘QINTY v. CANA- 
DIAN PACIFIC 8.8. Co., LTD., ELDER v. 
Hay (J.) & Sons, Lrp., {1925} S. C. 
33.—SCOT. 


p. Power to suspend payments.}— 


Part XIV.—WorKMEN’sS COMPENSATION AcTs. 


compensation from that) date to the hearing on 
the ground that payment was stopped by agree- 
ment within Workmen’s Compensation Act, 
1023 (c. 42), s. 14:—Held: there was an agree- 
ment within Workmen’s Compensation Act, 1023 
(c. 42),8. 14, & the employers were entitled to stop 
compensation ; agreement in this sect. means 
assent & need not be registered.—FEENEY v. 
FIRBECK MAIN COLLIERIES, LTD., [1926] 2 K. B. 
218; 95 L. J. K. B. 689; 1384 L. T. 745; 19 
B. W. ©. ©. 33, C. A. 

3695. ——— Not applicable to payments under 
pension scheme.|—A workman, aged sixty-one, 
in the employment of the Port of London Autho- 
rity, was receiving compensation for total in- 
capacity. Under a pension scheme, to which the 
Authority & its employees contributed, he would 
have been entitled to a pension on retiring at the 
age of sixty-five, or if incapacitated by injury, at 
such earlier age as he might be superannuated. 
Until the pension fund reached a certain figure, 
which had not. yet happened, the pensions were 
to be paid out of the general revenue of the Autho- 
rity. The workman was superannuated at sixty- 
one & was thereafter paid the pension & received 
no compensation. On a claim for compensation 
the county ct. judge treated the pension as con- 
tribubed half by the workman & half by the 
employers, & taking it into consideration on that. 
basis he awarded compensation at the full rate of 
dos. UNL the date of the award & then at the rate 
of 12s. 6d. a week: -Held: (1) the fact that the 
payments under the pension scheme were made 
from. the general funds of the employers did not, 
in the circumstances, make the payments purely 
voluntary on the part. of the employers, & the 
county ct. judge was entitled to exercise his dis- 
cretion in taking them into consideration on the 
basis he did 5 (2) the judge was right in awarding 
full compensation until the date of the award, 
because the pension scheme was not an agreement 
under which the employers could end or diminish 
compensation within Workmen's Compensation 
Act, 1923 (c. 42), s. 143 (3) the county ct. judge 
was right in excluding the consideration that the 
pension to which the workman was entitled at 
the age of sixty-one was less than that to which 
he would have been entitled at the age of sixty- 
five, but if & when the workinan attained sixty- 
five he might be entitled to apply for a review 
of the compensation.—LANGFORD 7 PortT OF 
LONDON AUTHORITY (1926), 95 L. J. 1K. B. 887; 
135 1. 1. 6253 19 BL W. OC. GC. 258, CL A. 

3696. —--— Right of workman to resort to arbi- 
tration—Procedure not followed.|—VupNEY 1. 
HRANCE (WILLIAM), FiENwick & (Co., SMrri ot. 
Leaci & Co., No. 8081, ante. 

3697. Procedure followed.]—Wherc 
the procedure laid down in  Workinen’s Com 
pensation Act, 1923 (c. 42), 8. 14 (¢) & the proviso 
thereto is followed & prosecuted by both partics to 
a conclusion there is no right to file a subsequent 
request for arbn., except by way of review where 
there has been some change of circumstances.— 
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An omployer who is applying for review 
of an award is not entitled, ponding 
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diminishing weekly payments under 
Workmen's Compensation Act, 1923, 
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Ri1oDEs v. DiaBy CoLninry Co. (1926), 70 Sol. Jo. 
796 5; sub nom. RHODES v. DiaBy Conuery Co., 
Lrp., WILson v. Digpy Contry Co., Lrp., 19 
B. W. GC, C. 2838, C. A. 

3698. ——- Dispute as to ending of incapacity— 
Right of master to pay compensation into court. |— 
ee & Bennan Coan Co. v. Dik, No. 3602, 
ante. 

3699. Failure by employer to adopt procedure— 
Omission to appoint medical referee.|—Davirs 1. 
GLYNCORRWG COLLIERY Co., No. 38059, ante. 

3700. - -— Omission to serve report of medical 
practitioner.| --— Workmen's Compensation Aet., 
1923 (c. 42), s. 14 (e), is to be read with Workinen’s 
Compensation Act, 1906 (¢. 58), Sched. I. (15), & 
accordingly, the employer must. serve the report 
of a medical practitioner, upon which he relies, 
within six days from its date, in accordance with 
the requirements of that paragraph.—CI.Lert v. 
FowLerR (JOHN) & Co, (LEEDS), Lp. (1926), 19 
B. W.C. C. 267, CO. A. 

3701. Right to recover payments made.]—- 
By Workmen's Compensation Act, 1923 (c. 42), 
s 14: “an employer shall not be entitled other- 
wise than in pursuance of an agreement or arbn. 
to end or diminish a weekly payment. under the 
principal Act) except”? in certain cases: - Held: 
an employer is not Jiable de jure to pay compensa- 
tion after the termination of incapacity, & though 
he must continue weekly payments de faclo until 
it has been determined in an arbn. that the in- 
capacity has ceased, he is entitled on such deter- 
mination to recover back the payments made 
during incapacity.— OcKAN CoaAL Co... LTD. tv. 
DAVIES (1926), 4371. L. RR. 108 3 70 Sol. io. T2109, 
Hod: reesy. 19 BL WO. OL 225, OL A, 

3702. Power to terminate payments —After 
agreement to pay full compensation.|—J)avirs v. 
MIDLAND RAILWAY CARKIAGI & WAGON Co.,, 
Lirp.. No. 2708, cle. 





Sircr. 20.--REVIEW OF WEEKLY PAYMENTS. 
Sup-seevT, 1.—-IN GIsNiRAL. 

See, generally, Workmen's Compensation Act, 
1925 (¢. St), s. 11. 

3703. Only remedy for disputes after arbitration 
had.! -Warrs ¢. LOGAN & TLemMtinaway, No, 3078, 
ante, 

3704. May be made without proceedings in 
court — Implied from conduct of parties.] —- A 
review of weekly payments by the parties them- 
selves may take place. Such a review & an agree- 
ment may be implied. 

Compensation was paid from Aug. 22 to Sept. 23, 
when the man returned to work at full wages. 
This he continued to do till Nov. 16, when he was 
discharged because the pit was closed. Kor the 
next three months he applied for work, but there 
was none for him to do: Jleld: there was evi- 
dence that on Sept. 23 the weekly payment was 
reviewed & ended by mutual consent.- BRADBURY 
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arbitration had.}—¥ it“ Coan Co., Lrp. 
vw. LINDSAY, [1908] S. CC. 431; 45 


— ee — 





review, to suspend a charge under the | xs. 14, is not limited Lo payments made | Se. Ja. R. 317; 15 S. 1. T. 74235 1 
LWanL.— BENT COLIARRY Co., LTp. v. | under an award or uw recorded or | B.W.C. C, 117.—SCOT. 

O’HARE, CADzow COAL Co., Lrp. o. | immediately recordable agreement, but. 

HASSAN, WATSON (JOHN), LTp. . | extends to any payments de facto made 3703 ii. -——. +-Wirson & CLYDE 
FITZPATRICK, SAME 0, ScuLiion, | by the employer & accepted by the | Coan Co., Ltp. v. CAMNDUFR, [1911] 


M'ANDREW & Co., Lith. 1. BARKAUBAS, 
WATSON (JOAN), Lip. v. COLLINS (1924), 
17 B. W. CG. C. 424.—SCOT. 

q. «Alpplicalion to payments ac- 
cewted as statutory compensation.) — 
The prohibition against. ending or 


workinan as statutory compensation 

—~LINDSAY t, GLASGOW IRON & STEEL 

Co., [1925] 8. C. 287. -SCOT. 

PART XIV. SECT. 20, SUB-SECT. 1. 
3703 i. Only remedy for disputes after 


S. C. 647.—SCOT. 


r. Date from which review ia open 
— Date of cessation of incapacity. -—- 
GIBBON & Co. v. Wishart (1914), 51 
Se. L. R. 516.--SCOT, 
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Secl. 20.—Review of weekly paymenis: Sub-sects. 1, 
& 3, A., B. & C. , sub-sect. 4, A.] 


v. BEDWORTH COAL & IRON Co. (1900), 2 W. C. C. 
138, C. A. 

Annotations :—Refd. Busby v. Richardson (1901), 3 W. C. C. 
54; Webster v. L. & N. W. Ry. (1901), 3 W. C. C. 52. 


a et 


SuB-skcT, 2.—WIHAT PAYMENTS MAY BE 
REVIEWED. 

See Workmen's Compensation Act, 1925 (ec. 84), 
s. 11. 

3705. Compensation awarded by committee repre- 
sentative of workman & employer.] — Where a 
committee, representative of an employer & his 
workmen, acting under Workmen's Compensation 
Act, 1897 (c. 37), sched. II., para. 1, have decided 
the amount to be paid weekly to a workman as 
compensation for an accident, & the workman 
subsequently desires that the weekly payment 
may be reviewed, & gives due notice that he ob- 
jects to the committee holding an arbn. with re- 
spect. to the review, a county ct. judge has juris- 
diction to hear & determine the application to 
review.—-R. v. TEMPLER, Ha p. Wowartru, [1912] 
2k. BH. 444; 81L. J. K. LB. 8053 1061. T. 855; 


28 T. lL. 1. 410; 56 Sol. Jo. 501; 5 BL W. CLC, 

454, C. A. 

Annedation :—Expld. Schofield +. Clough, [1913] 2 kK. B. 
103. 


3706. Weekly payments under unrecorded agree- 
ment.] —WILLIAMS 7 GUEST, Keen & Nrerrir- 
FOLDS, Ltp., No. 8718, post. 


SUB-SECT, 3.—-WHEN Review AVAILABLE. 
A. Conditions Precedent, 

3707. Whether amounting to condition pre- 
cedent—Existence of dispute between paerties.|-—- 
A workman having met with an accident within 
Workmen’s Compensation Act, 1906 (c. 58), an 
agreement was made between him & his employers 
whereby they admitted liability & total incapacity 
& agreed to make him a weekly payment as com- 
pensation. They subsequently applied for a 
review of the weekly payments & asked that they 
should be terminated on the ground that the in- 
capacity of the workman had ceased. ‘The county 
ct. judge held that no question had arisen between 
the parties when the application was commenced, 
therefore he had no jurisdiction to entertain it: 
Held: the existence of a dispute between the par- 
ties was not a condition precedent to an appiica- 
tion to review under Workmen's Compensation 
Act, 1906 (c. 58), sched. I., clause 16. --Tynx 
Trees SHipving Co., Lira. v. Wintock, [1913] 3 
K. B. 642; 82 1. J. K. BK. JO9L; 109 1. T. 84; 
57 Sol. Jo. 716; 6B. W.C. C. 559, CL A, 

3708. Payment being made at time of ap- 
plication.|—On Aug. 18, 1923, S. having met with 
an accident while in the course of his employment, 
the omy ee entered into an agreement with 
him on Nov. 5, 1923, adinitting liability & agreeing 
to pay him compensation during total incapacity. 
The workman sufficiently recovered to be able to 











PART XIV. SECT. 20, SUB-SECT. 2. 

t. Weekly payments under unre- | Sor 
corded agreement — Payments discon- 
tinued— Agreement recorded. }— LOCH- 
GELLY IRON & CoaL Co., LTp. v. 
SINCLAIR, [1909] S. C. 922.—-SCOT. 

a. —~-,)—NEISON , SUA- 
se Tron (C'o., 11910) S.C. 360. 


— 
e 


b. -——~ 


ecm 


sigreement not acicd on 
ten years.}—WILSON v. BAIRD & 
Co., [1923] s. C; 164.—SCOT. 


PART XIV. wale oa SUB-SECT. 3. 
c. Consignment of payments pee / 


~~ Consignment in lump sum o 
payments due to date of suspension— 
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return to his work on Nov. 24, 1923, when the 
weekly payment which had been made to him as 
compensation was stopped. The employers, 
having commenced arbn. proceedings on Mar. 22, 
1924, with a view of terminating or diminishing 
the compensation agreed to be paid during total 
incapacity, the workman filed a memorandum of 
the agreement of Nov. 5, 1923, whereupon the 
proceedings were adjourned sine die. On July 2, 
1924, the employers commenced arbn. proceed- 
ings again by way of review to diminish the weekly 
payment under the agreement on the ground 
that the workman had returned to work. At the 
hearing in the county ct. a preliminary objection 
was taken to the proceedings on behalf of the work- 
man that no case for review had arisen under 
Workmen’s Compensation Act, 1906 (ec. 58), 
sched. I., para. 16, which had reference only to a 
weekly payment in existence. This preliminary 
objection to procedurc was dismissed by the county 
ct. judge on the ground that the weekly payment: 
under the agreement was only in abeyance, & he 
awarded the workman 3s. 6d. a week from Nov. 24, 
1923, on the ground that now there was only 
partial incapacity, & he modified the agreement. 
accordingly & the workman was ordered to pay 
the costs. he workman appealed against the 
decision on the preliminary objection :—Feld ;: 
the employers were entitled to take the procced- 
ings by way of review under Workmen's Com- 
pensation Act, 1906 (c. 58), sched. 1., which re- 
ferred to a weekly payment which was still in a 
legal sense in existence, though as under the 
agreement, in the case, in abeyance, as there was 
a liability in respect of the accident existing at 
the time of the application to review although 
the employers at the time were not making any 
weekly payments. --WOLSELEY Motors, rp. 7. 
SHARP (1925), 138 TT. 70; 18 B. We. OL. 18, 
Cons 

—— Change of circumstances.]— See Sub- 
sect. 4, post. 


B. Order of Court Terminating Compensation. 

8709. Bar to review.| —Ntcio1son v. Piven, No. 
3521, ante. 

3710. —-—-.]--‘FAYLoR v7. LONDON & Nort 
WESTERN Ry. Co., No. 3524, ante. 


C. Application of Doctrine of res judicata. 

38711. Whether applicable— To question of in- 
capacity of workman-—Change of circumstances. |-—— 
Upon an application by employers for a review 
of the weekly sum paid as compensation to a wurk- 
man in respect o1 injuries arising from an accident 
under Workmen’s Compensation Act, 1897 (c. 37), 
the county ct. judge, acting on the opinion of 
medical experts that the workman was not in- 
capacitated for work, made an award, ordcring 
the weekly payment to be reduced to a nominal 
amount. On an application for further review 
of the payment by the workman, evidence was 
tendered to show that, since the previous hearing, 
he had repeatedly applied for employment, & had 
been unable to obtain it on account of his condi- 
tion arising from the accident. The county ct. 


judge refused to entertain the application on the 
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Suffiicient.J—PENMAN v. CAPRINGTON & 
AUCHLOCHAN COLLIERIES, LTp., [1926] 
S. C. 406.—SCOT, 


PART XIV. Baar ieks ote SUB-SECT. 3. 


3709 i. Bar to review. }—CADENTIEAD 
v. AILSA SHIPBUILDING (o., Lb., 
{1910) 8. GC. 1129.~ SCOT. 
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ground that the condition of the workman was 
res judicata, & that there had been no change of 
circumstances since the previous hearing, so as to 
give him jurisdiction to review the payment :— 
Held: the doctrine of res judicata did not apply 
to the decision of the county ct. judge on the pre- 
vious hearing, &, there apparently being evidence 
of a change of circumstances, he ought to enter- 
tain the application.—SnarmMan v. HoLtnipay & 
GREENWOOD, Lrb., [1904] 1 K. B. 2385; 73 I. J. 
K. B. 176; 90 1. 1. 46; 68 J. P. 15153 20 'T. 
J. RK. 185 3 48 Sol. Jo. 130; 6 W. O. GC. 147, U. A. 
Annotations :-- Consd. Boag v. Lochwood Collicrics (1909), 

3B. W. OC. C. 549. Folld. Cawdor & Garnant Collicries 

?. Jonos (1909), 3B. W. C.C. 59: Thranimero Bay Develop- 

ment Co. r. Brennan (1909). 2B. W. Cc. C, 403. Apprvd. 

Mead v, Lockhart. (1909), 2 2B. W. CG. CG. 398. Apid. Raad- 

elite 7. Pacific Steam Navigation Co., [1910] 1 K._ 3B. 

685. Distd. Linthorpe Dinsdale Smelting Co. v. Iloy 

(1917), 86 L. J. K. B. 995.) Refd. Ball v. Hunt, [1912] 

A.C. 4965 Gibson v, Wishart, [1915] A.C. 18 3 Dundee, 

Perth & London Shipping Co. r Willcock (1916), 9 1. W. 

(2.471. Mentd. Russell». Rudd, [1923) A. C. 309. 

3712. - -—~.|—After injury by acci- 
dent an award of £1 per week compensation was 
made to the injured workman in feb. L908. On 
an application for review in Oct. 1908, the county 
cl. judge, after hearing the medical evidence, 
continucd the weekly payments of £1. On a 
further application to review in Mar. 1909, the 
employers tendered evidence in support of this 
application which admittedly called in question 
the aceuracy of the medical evidence given in 
Oct. as to the then condition of the workman. 
The county ct. judge held that the man’s condi- 
tion in Oct. was res judicata, & refused to admit 
the evidence :—WWeld: "The evidence must’ be 
admitted. Map 2. LucKHARtT, Lrn. (1909), 2 
B. W. C. C. 398, CL A. 
efnnotadion :-—Folld, Cawdor & Garnant Collicries 1. Jones 

(1909), 3B. WLC. GC. 59, 

3713. — - --— -- .|—A collier lost the sight 
of an eye by accident, & compensation was paid 
for two & a half years under an agreement. 
Another agreement reducing the amount of com- 
pensation was then cntered into in Mar. 1908. 
In Jan. 1909, the employers applied to further 
yeduce the compensation. The workinan = con- 
tended that the amount of his incapacity had been 
settled once & for all by the agreement of Mar. 
1908. The judge held that the man was fit for 
his work as a miner, & reduced the compensation 
to ld. a week :—Held: there was evidence before 
the county ct. judge with regard to the man's 
condition on which he was entitled to come to 
such a decision. The workman’s contention that 
his condition was res judicata, & that no change 
of circumstance had taken place, was bad.—- 
Cawpon & GARNANT COLLIERIES, Lrp. v. JONES 
(1909), 3 B. W. C. GC. 59, OC. A. 

3714, —— —-— J—~RADCLIFE 1. PACIFIC 
StramM NAVIGATION Co., No. 3733, post. 

3715. -|}—As the result of an 
accident, a riveter had one eye blinded. He 
received compensation until the wound had healed 
&, on an application by the cinploycrs to terminate 
the payments, he was awarded a declaration of 
liability & payments were stopped. He was at 
this time quite able to do his old riveting work, 
& had been offered it by his employers, but had 
refused, as he was afraid of the remaining cye 
being injured. lis employers found him painting 
work instead. Ife was, however, not able to earn 
his full old wages at the painting work, & appied 
for an increase of compensation as from the date 
of the first review on this ground. There was 
evidence that the employers had repeated their 
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offer to employ him at his old work, but that he | Workmen’s Compensation Act, 
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had again refused. There was no change in the 
circumstances since the first: review :—Held: the 
application was misconccived.—Cox 1. BRAITH- 
WAITE & Kirk (1912), 5 B. W. C. G. 618, CL AL 
previous proceedings, sub nom. Brarmiwatre & 
Kink v. Cox (1911), 5 B. W. CG. O. 77, G. A. 

carte :-Refd. Howards r. Wharton (1913), 6 BL W. 

’ e OTT. 

3716. ——- ---— J—A workman broke his 
wrist by accident arising out of & in the course 
of his employment. Liability was admitted & 
compensation paid by agreement. The employers, 
later, applied to review & diminish the weekly 
payment, & the county ct. judge awarded the re- 
duced amount of 5s. a week. More than two 
years atter the employers applied again to review 
& terminate the payment on the ground that all 
incapacity duc to the accident had come to an 
end. The county ct. judge held that he had no 
power to do so. having made a “ final award ” 
of 5s. a week :—-Held > he had misdirected him- 
self, & the case must: be remitted to him for review 
in accordance with the provisions of Workmen’s 
Compensation Act, 1906 (c. 58), sched. I. (16).-— 
DUNDEE, Perrin & LONDON SHIPPING Co. 2. 
Witicock (1916), 9 BL W. Cc. C. a7h, Cl A. 

3717. —- -—— Payments terminated on pre- 
Nee application.|—NicuoLson v. Prren, No. 3521, 
ante. 

3718. ——— To question of liability of employer— 
Admitted under existing decisions Subsequently 
reversed in House of Lords.|—-In 1918 a lad em- 
ployed in resp.’s colliery was seriously injured by 
accident while travelling by a train specially pro- 
vided for resps.’ worknien by contract with the 
railway co., & had to have his leg amputated. 
Having regard to the case of Cremins v. Cues, 
Keen & Netllefolds, Lid., Nov 2361, arte, the em- 
ployers admitted liability & paid compensation 
for a period. In 1923 the House of Lords in St. 
Helens Colliery Co., Lid. y. ITewitson, No. 2364, 
ante reversed this decision. Tn 1921 the workman 
having been discharged owing to the closing of 
the colliery, & having in the meantime attained 
the age of twenty-one years, filed an application 
for arbn. : as to the liability of resps., & as to the 
amount of the compensation, which he claimed 
should be increased. The county et. Judge made 
an award for increased compensation, & held that 
the question of Jiability had been settled by agree- 
ment :—Jleld: the application was really one to 
review a payment under an unrecorded agreement, 
the question of liability was concluded by such 
agreement, although not recorded, & it could not 
be reopencd because of a subsequent decision of 
the Tlouse of Lords holding that there was no 
liability on the employers in a similar case. — 
WILLIAMS @. GoEest, KEEN & NETTLEFOLDS, J/Tp. 
(1925), 1383 1. TM 1113 sub nom. Guest, KKEN & 
NETTLEFOLDS, Limp. v. WintiAMs, 18 B. W. C. C. 
OF cdiaesoDibli 4 Midland Ry. Carriage & 
Annotati i . Davies », Midland Ry. Carriage & 
ait , ‘on, 19 B. W. 8 CL 69. Apprvd. & Apld. 

Feeney ¢. Firbeck Main Collicries, 11926) 2K. B. ole. 

3719. —-— To question of calculation of com- 
pensation.!—(CnossrikLp & Sons, LYrp. v. TANIAN, 
No. 3721, posl. 

8720. —— -——- Wrong principle applied in 
calculating average weekly earnings.|—Hains & 
STRANGE 1. CoRRBET, No. 3315, ante. 
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Sup-secr. 4.—CoANGE OF CIRCUMSTANCES. 
A. Condition Precedent to Ieview. 


3721. General rule.j|--An application under 
\897 (c. 37), 
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Sect. 20.—Review of weekly payments: Sub-scct. 4, 
A. & B. (a) & (b).] 


sched. I., clause 12, for the review of a weekly 
payment cannot be entertained, where there has 
een no change in the circumstances of the case 
since the weekly payment was awarded.—Cross- 
FIELD & Sons, Lrp. 7. TANIAN, [1900] 2 Q. B. 
629; 69 LJ. Q. B. 790; 82 L. TT. 813; 48 W. fh. 
609; 16 'T. L. R.476; 41 Sol. Jo. 501; 2W.C. CG. 
141, C. A. 
winnotlations :-~Refd. Sharman v. Holliday & Greenwood, 

{1904] 1 K. B. 23855; Radeliffo «. Pacific Steam Naviga- 

tion Co., [1910] 1 K. 3B. 6853; Linthorpe Dinsdale Smelt- 

ing Co. v. Hoy (1917), &6 L. J. K. B. 995; Tarr v. Cory, 

fi9i7) 2K. 774. 

3722. -——.|—A workinan lost an cye by acci- 
dent, & received compensation. When partially 
recovered he obtained an award of partial com- 
pensation, & was given light work. Later on the 
emaployers, believing that the incapacity had 
ceased, applied for u review. The employers’ 
doctor said the man could do his old work, though 
for fine work hemight have to wear glasses. ‘The 
man said he could not do this work, & his doctor 
gave evidence that the man’s condition was the 
same as at the time the former award was made. 
The county tt. judge found there had been no 
change of circumstances upon which a revicw 
could be based, & dismissed the application : -- 
Held: there was evidence to support the finding. 
— Norra LASteRN MARINE ENGINEERING Co. 2. 
Davison (1915), 8 B. W. C. C. 248, ©. A. 

3728. ——.]—In 1915 a boyclain od 12s. bd. a 
week compensation for a fractured lip caused by 
uccident In his employment, alleging total in- 
capacity. The employers denied the incapacity 
& disputed the amount claimed, but consented 
to an.award of 7s. 6d. a week. At the hearing 
a doctor pave evidence for the employers that 
the boy was suffering from coxa vara as the result 
of rickets. The county ct. judge awarded the boy 
12s. 6d. a week. In 3917 the employers applicd 
tou review on the ground that the boy was not 
now suffering from the effects of the accident. 
At the hearing the same doctor gave the sume 
evidence as he did in 1915. The arbitrator re- 
{fused to review on the ground that he was being 
asked to find that the boy was sullfering from coxa 
vara duc to rickets, when by the award of 1915 
it had been decided that he was suffering from 
cova vara due to accident :—Held: the arbitrator 
was right, as the same issue was raised by tlic 
application to review which had been decided by 
the award, & there had been no change of circum- 
stances since the award.—-LINTHORPE DINSDALE 
SMELTING Oo., ltp. v. Hoy (1917), 86 L. J. 1K. B. 
995; 117 L. T. 234; 10 B. W. C. C. 350, C. A. 

3724. -}—MOAKES v. BLACKWELL COLLIERY 
Co., Lrp., No. 3090, ante. 

$725. -——.]—The workman, who was sulfcring 
frum. miner’s nystagmus, was in receipt of com- 
pensation under a duly recorded agrcement dated 
Apr. 1], 1918. In Apr. 1919, he applied for a 
review & increase of the weekly payments, & an 
award was nade on the basis of total incapacity. 
On Mar. 28, 1923, the employers applied for a re- 
view & diminution of the weekly payments last 
awarded, on the ground that the workman no 
longer suffered the same degree of disability by 
reason of the nystagmus. The medical evidence 
did not show any improvement. in the workman’s 
physical condition & the application was dis- 
inissed by the county ct. judge :—J/ed: no 
inquiry could now be made as to whether the 
award of Apr. 1919, was correct, & as no change 
of circumstances since then had been proved the 
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appeal must be dismissed.—Pori & PEARSON, 
Lp. v. GAMBLE (1923), 129 LL. T. 684; 146 B. W. 
OC. C. 157, C. A. 

3726, -———-.J—The workman, a collier, in 1907 
lost the sight of his right cye by an accident while 
employed by resps., & received compensation. 
In 1913 he returned to his work as a collier re- 
ceiving higher wages than prior to his accident. 
On Oct. 28, 1914, a declaration of liability was 
filed. IIe continued to work underground as a 
collicr until May, 1925, when his employment 
was terminated owing to the mine being partially 
worked out. Alleging that he was unable to work 
underground in consequence of his injury, which 
was alfecting the other eye also, he applicd for 
a review in Scpt. 1925. The county ct. judge 
referred the matter to «a medical referec, who 
reported that there was nothing wrong with the 
other cye & that the man was perfectly fil for his 
work as a collier. Upon this report the judge 
made an award in favour of resps. The workman 
in Dec. 1925, twice applied for work in other 
employments, but was refused. On Mar. 10, 
1926, he again applied for a review. On Mar. 17, 
1926, resps. offered him work as a collier, but he 
asked for twenty-four hours to consider the olfer, 
& the place was filled. The county ct. judge 
held there was no change in the circumstances or 
the man’s condition since the previous award & 
dismissed the application :—Held: there was evi- 
dence to support the finding that there was no 
change in the circumstances entitling appct. to 
a review, & no misdirection.—MEADE v. UNITED 
NATIONAL COLLIERIES, Lrp. (1926), 19 B. W. C. C. 
339, C. A. 

3727. Case must be heard on merits—Before 
deciding that condition is not fulfilled.|—Where 
an application is made by an employer to review 
a registered agreement, upon the ground that the 
injured workman is partly or cntirely tit for work 
al the date of the application, it is the duty of 
the arbitrator to hear such application upon its 
merits. It is not essential to prove a change of 
circumstances since the previous application to 
revicw.—TURANMERE Bay DEVELOPMENT Co., 
Lrp. v. BRENNAN (1909), 2 B. W. GC. C. 4038, C. A. 

See, also, Sub-sect. 3, C., ale. 


B. What Amounts to. 
(a) General Principles. 


3728. Opinion given by medical witness proving 
unfounded.|—(1) Where an agreement hus been 
entered into between a workman who has been 
injured by ‘‘ accident arising out of & in the 
course of ” his employment, within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1), & his 
employers for payment to him of compensation 
‘* during his total incapacity for work,”’ the weekly 
payment cannot be reviewed under Workmen’s 
Compensation Act, 1906 (c. 58), sched. I., 16, 
merely because the total incapacity, which the 
partics thought would be temporary, has subse- 
quently become permanent by reason of * the 
necessity that the workman should undergo a 
surgical operation, that not being a “ change of 
circumstances ’’ within the meaning of the 
authorities. 

(2) The meaning of “‘ change of circumstances ”’ 
is that where an injured workman is awarded com- 
pensation on the footing that he is able to do some 
light work, he being only partially incapacitated, 
the weekly payment to him can be reversed if 
it is subsequently proved that that which, accord- 
ing to the medical evidence, was believed to be 
the fuct turns out to have been unfounded. Or, 
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if it can be proved that total incapacity has 
ceased & that there is only partial incapacity, 
there can be a review of the weekly payment. 

(3) lf total incapacity was supposed to exist 
at the date of the award or the agreement, it is 
immaterial to consider whcther, that which was 
a matter for doubt at one time has subsequently 
become a matter of certainty.—ScotTr v. LONG 
MreG@ PLasten Co. (1914), 11L LL. T. 773; 7B. W. 
C. C. 502, O. A. 

a ee a :—4d8 to (1) Refd. Russell x. Rudd, [1923] A. C. 


8729. Total incapacity ended—Partial incapacity 
remaining.|-—-Scorr v. LONG MEG PLASTER Co., 
No. 3728, andle. 

3730. Supposition of total incapacity at time of 
award-- Supposition subsequently proved to be 
true.|—Scort v. LONG MEG PLASTER Uo., No. 3728, 


ante. 

3731. Obtaining affirmative evidence of extent of 
incapacity—Inability to obtain suitable work.|— 
On Dee. 7, 1916, w workman was awarded com- 
pensation for an injury to the fingers of his right 
hand on the basis of partial incapacity. On 
Meb. 14, 1917, he applied by review to increase 
the compensation on the ground that he had been 
unable to find any suitable employment. The 
sherilf-substitute found that the physical condition 
of the nan was the same as at the time of the 
previous award, but that he had made many 
attempts to find work, & although he had not 
completely exhausted his chances of obtaining 
employment, the difficulty of obtaining il was duc 
to the injury. Le increased the compensation :— 
Held: although the condition of appct.’s hand had 
not altered since the original application to review. 
the fact that he was now in a position to give 
allirmative evidence of his inability to obtain 
suitable work constituted a change of circuin- 
stances that entitled the arbiter to deal with the 
application, &, there being evidence on which. his 
award could be supported, the ct. had no juris- 
diction to interfere with it, & the appeal must be 
allowed. 

It appears tu me that the amount may be re- 
viewed if there has cither been a change of cir- 
cumstances, or if further events have put a different 
complexion on the case (LORD FINLAY). 

What is meant by change of circumstances 1s, 
that there has been more light thrown . . . upon 
the results of the injury. ... The arbiter who 
pronounced the original judgment may find that 
the award does not fit the case with the additional 
light now thrown upon it by expericnce (LORD 
SUAW).—M'ALINDEN v. NiMMO (JAMES) & Co., 
Lro., [1920] A. C. 39; 88 I. J. P.O. 1313 121 
L. I. 585; 63 Sol. Jo. 722; 12 B. W. CG. C. 298, 
Li. L. 

Annotations : ~Refd. Fallens v. Dixon (1923), 17 B. W. CO. © 
344: Portland Colliery Co. «. Murray, Watson v. Quinn, 
Dixon v. Madden, J]1923) A. C. 5665 M'Conbe v. Bent 
Colliery Co. (121), 17 Bo W. CO. C. 309. 

3732. More light thrown upon results of injury.) 
—M‘ALINDEN v. Nimmo (JAMES) & Co., ITDp., 
No. 3731, ante. 

8783. Subsequent experience proving previous 
decision wrong.]—The amount: which an injured 
workman “is earning or is able to carn in some 
suitable employment ”’ at the date of an applica- 
tion to review a weckly payment under Workmen's 


ee ee Sn ee en 
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PART XIV. ve a SUB-SECT. 4.— 


3736 i. Whether justifying review— 
General rise in wages.}—I1n an applica- 
tion for review an arbitrator is not 
bound to grant an increase on account, 


per sc, of & geeral rise in the rate of 
raeOe, but he is entitled to take this 
into account as an element in consider- 
ing what tho workinan would probably 
have earned had he remained unin- 
jured.—MALCOLM ¥. 


SPOWART (THOMAS) 
é& Co., Lrp., (1913) 8. C. 1024; 50 
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Compensation Act, 1906 (c. 58), cannot necessarily 
have been finally determined at any period of 
time, & cannot therefore be res judicata. The 
issue on such an application is the same as if it 
were an original award made at the date of the 
application to review. 

(2) Where subsequent cxperiment has shown 
that the previous decision based on expert evi- 
dence was wrong, there is a change of circumstances 
which will justify an application to review the 
weekly payments. 

Although T think it is competent to the county 
ct. judge to review an award similar to that which 
was made in June, it is right to add that any such 
application should be jealously scrutinised, &, 
further, that great care must be taken not to 
low Muctuations of the general labour market. to 
Justify a review (CozeNs-[LARDY, M.L.).- RAD- 
CLIFFE v. PACIFIC STEAM NAVIGATION Co., [1910] 
1K. B. 685; 70 L. J. K. B. 420; 102 L. I. 206 ; 
26 T. IL. R. 310; 51 Sol. Jo. 4043; 3 B.W. OL, 
185, UC. A. 
af nnotations :—.fs fo (1) Distd. Green ve Cammoll, Tavird, 

[1913) 3 KK. 13. 668, onsd. Turr v. Cory, (1917) 2K. 4B. 

774. Refd. R. v. Templer, “rp. Howarth, [1912] 1K. B. 

3513) Linthorpe Dinsdale Smolting Co. v. Hoy (1917), 

S61. J. K. OB. 995. els do (2) Consd. Cardiff Corpu. t. 

Hall, (2911) LW. BB. 1009s) Ballo. Coulthard (1919), 122 

L.'T. 164. Refd. Baller. Hunt, (1912) ALC. 4965 Osborne 

vt. Tralee & Dingle Ry, (1913), 6 Bo W.C. Co 918s Kear 

®, Shelfon Jron, Stecl & Coal Co. (1921), 1B. We. c. 

1213; M‘Clure vo MSNeil (102-4), 18 Bo W. OL OC. 585. 

3734. Calculation based on expenses which have 
ceased to exist—Family brought to reside near 
work.|—A workman was in receipt of 178. 5d. a 
week. compensation. ILis employers then gave 
him light work at Cardiff, some miles from his 
home, & filed an application to review. The 
county ct. judge reduced the payments to 18s. a 
week: in arriving at this figure he allowed the 
man is. 6d. fora week-end ticket & lodging allow- 
ance, as he had to live apart from his family during 
the week. ‘Phe fainily then came to live in Cardiff, 
& the employers filed a further application to 
reduce on the ground of this change of circum- 
stances. The judge then reduced the payments 
by a further 2s.:—Held: the decision was on a 
question of fact, & the ct. would not interfere. — 
Tarr VALE Ry. Co. vo. LANE (19)0), 3 B. W. 0. 6. 


297, Ue A. 


(b) Elucluations of General Labour Market. 


See, now, Workmen’s Compensation Act, 1925 
(c. St), 5. LL (3). 

3735. Whether justifying review.]|— RAnCLIFFE 
v. PACLEIC STEAM NAVIGATION Co., No. 3733, ante. 

3736. —--- General rise in wages.|—Upun an 
application to review a weekly ede in & case 
of partial incapacity under Workmen’s Compensa- 
tion Act, 1906 (c. 58), Sched. [., clause J6, the fact 
that since the last award there has been a sub- 
stantial alteration in the rate of wazes common 
to the trade in which the workman is employed 
is one which the arbitrator is not only entitled 
but bound to take into consideration. Such an 
alteration is a change of circumstances which 
gives jurisdiction to entertain an application to 
review.——Tarnr v. CoRY BROTHERS & Co., Lrp. 
(1917] 2 K. B. 7745 sub nom. Cony Brotrners 
& Co., Lrp. v. TARR, Cory Broraugres & Co., 
Lap. v. Horxkins, 86 1. J. K. B. 1340; 61 Sol. 





— we: 


Se. L. R. 8235 [1913] 28. lL. T. 1473 
6B. W. C. C. 858.—SCOT, 


3736 ii. -—In reviewing 
the compensation due to a partially 
disabled miner under Workmen's Com- 
pensation Act, 1906, an arbitrator Is 





ee eee 
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Sect. 20.—Review of weekly payments: Sub-sect. 4, 
B. (b), (c) & (d).] 


Jo. 708; 10 B. W. C. C. 590; sub nom. THOMAS 
v. Nixon’s NAVIGATION (‘o., LYp., Tarn v. CORY 
BrotHers & Co., Lrp., Horkins v. Cory 
Broruenrs & Co., Lirw., 117 1. 'T. 518, C. A. 
innotations :—Refd. Fallens 7. Dixon (1923), 17 B. W. C. C. 
as ; M‘Combe v. Bent Collicry Co. (1924), 17 B. WC. C. 
3737. Fluctuation of wages.|—Where, 
after a period of total incapacity, an Injured work- 
man, having been given light work, is.paid com- 
pensation in respect of partial incapacity, & then, 
owing to a gencral rise In wages, the actual wages 
earned at the light work exceed his average weekly 
earnings prior to the accident & payment of com- 
pensation is suspended, & ultimately, owing to 
a further change in the conditions of the labour 
market, either the wages earned at the light work 
full below the pre-accident wages or no light 
work is available for him, there being no change 
in the man’s physical condition, his right to receive 
compensation for partial incapacity revives, & 
the amount of compensation payable must be 
determined by arbitration, having regard to what 
the man is competent to carn in the circumstances 
of the case.—-PORTLAND COLLIERY Co. v. MURRAY, 

Watson (J.), Lirp. ve. Quinn, Dixon (W.), Lirn. 

® MADDEN, [1923] A. C. 56063 92 L. J.P... 177; 

129 L. T. 7163 389'T. LR. 579; 16 B. WW. C. GC. 

116, Hi. 1. 

Annetations :--Apld. Fallens ¢. Dixon (19% 9, 17 B. We. LG. 
3l4: M'Combe v. Bent Colliery Co. (1921), 17 B. W. C. Cc. 
349. Consd. Hamilton v. Shelton [ron, Steel & Coal Co., 
Leigh +. Same, Timmins v. Same (No. 1) (1926), 43 T.L. R. 


07. Refd. Bromley v. Staveley Coal & Iron Co., Drew v. 
Staveley Coal & Iron Co. (1923), 129 TL. T. 620, 





(c) Inability to Do or Find Suitable Work. 


3738. Compensation reduced on ground of ability 
to work—-Injured man undertaking work—Found 
to be unfit.|—An injured collicr had his compensa- 
tion reduced to Id. a week. We asked his em- 
ployers for light work, & they offered him only his 
old work. Me attempted this, but quite failed 
to do it; it made him ill, & he had to attend a 
hospital for six months. He applied to have the 
compensation increased, & gave evidence of the 
above facts &, in addition, medical evidence that 
he was unfit for work. The county ct. judge dis- 
missed the application on the ground that there 
was no change of circumstances :— Held: there 
was a change of circumstances, & the case must 
be remitted for assessment of compensation. 

It is not competent for a county ct. judge, 
sitting as arbitrator under Workmen’s Compcnsa- 
tion Act, 1906 (c. 58), to prophesy as to how long 
the incapacity for work of a workman, who has 
been injured by accident arising out of & in the 
course of his employment, will last, & to anticipate 
what may happen in the future in the workman’s 
condition. It is for the employer who desires to 
obtain on the ground of change of cireumstances 
a review of the weekly payment which has been 
made payable to the injured workman to estab- 
lish that such change has taken place, & the onus 
of so proving ought not to be shifted to the work- 
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man.—WALTON v. SOUTH KIRKBY, FEATHER- 
STONE & JIEMSWORTH COLLIERY, LTp. (1912), 
107 L. T. 387; 5 B. W. C. C. 640, C: A. 

3739, —— —-- .|—A riveter lost the sight 
in his left eye, which was removed. Yull com- 
pensation was paid for a considerable period. 
The workman having filed an application, the 
employers offered to provide him with riveting 
work which it was thought he could do, & an award 
was made for full payment up to the date thereof, 
& a penny a week thereafter. The workman, 
finding he could not do the work offered, applied 
for a review, & the county ct. judge restored the 
payment of full compensation:—Held: the 
question was onc of fact, & there was evidence to 
support the award.—-THAYNE v. Gray & Co., 
Lrp. (1915), 8 B. W. C. 0. 17, C. A. 

8740. Repeatedly refused work on account of 
incapacity.]|-—-SHaARMAN v. HoniipAy & GREEN- 
woob, Lrp., No. 3711, ante. 

3741. Inability to find suitable work.|—A work- 
man with an injury to his knee recovered sulli- 
ciently to be able to resume work, but his knee 
was liable to break down at any time, & did in 
fact break down. After a considerable time, 
during which he did not reccive compensation, 
he took proceedings, & the county ct. judge, 
on the assumption that his former employcrs 
were going to tind him work, awarded one penny 
per week. The former employers refused to find 
him work, & he was unable to obtain any from 
anyone else, owing to his having had an accident, 
& to the chance of his breaking down :---Held: 
he was entitled to full compensation.—THOMAS 
v. FAIRBAIRN, LAWSON & Co., Trp. (1911), 4 
B.W. CL. C. 195, C. A. 

Annotation :—Consd. Jones v. Now Brynmally Colliery Co. 

(1912), 106 L. T. 524. 

3742. -|—A workman in a steel-rolling mill 
had the sight of one cye impaired by an accident. 
He received compensation for some time, & the 
employers then applied to review the payments. 
Conflicting medical evidence being given as to 
the state of the man’s visien, the judge referred 
the matter to a medical referee, who reported 
{hat the man would see better with glasses, & 
could do his old work, but did not make it clear 
that he could work without glasses. The judge 
on this found that the man was physically able 
to work, but that, as a man with glasses was un- 
likely to obtain employment in the steel-rolling 
mill, he was not commercially “ able to earn,” 
& disinissed the application to review :—leld: 
there was evidence of a change of circumstances, 
which the judge ought to have considered, & the 
case must go back to him.~-Gurst, KEEN & 
NETTLEFOLDS, LTD. v. WINSPER (1911), 4 B. W. 
C, C. 289, C. A. 

3743. ——-.]-——A workman lost his eye by an 
accident, & on recovery applied for arbn. The 
Judge found that he was capable of doing his old 
work as a boiler maker, & made an award of 1d. 
a week. Le then returned to work with thésame 
is el & at the same rate of wages. After 
he had been working some time he was discharged 
on the ground of misconduct ; it was alleged that 











entitled to take into consideration a 
general rise In miners’ wages since the 
date of the accideut.-—MCNrm. 1. 
Ne [1918] S. CG. (H. L.) L-—- 


37371. —— Fluctuation of wayes.| ~ 
M‘COMBE v. BENT COLLUERY Co., Lip. 
(1924), 17 B. W. C. C. 349.—SCOT, 


d. ——— General reduction of wages.) 
—A iminor, who was in receipt of 


Held: 


compensation in respect of partial in- 
vapucity at a rate which his employers e. 
were willing to continue, claimed an 
increase of the rate, stating as the sole 
: basis of his claim that there had been 

Q general reduction 
extent of at Jeast 
ho had failed to aver rolevant 
grounds for a review of the rate of 
compensation.—QUILTER v. KEPPLE- 
HILL CoaL Co., Ltp., [1921] S. C. 


905.—SCOT. 
— all in wages in one 
occupation—Occupation in _ which in- 
jured man now employcd-—Not his 
occupation before accident, }~FALLENS 
v. DIXON (WILLIAM), Lirp. (1923), 17 
B. W. C. C. 314.—SCOT. 

i. —— _ Strike —- Losa of employ- 
ment.}—HvUTOHISBON v. Capzow Coal 
coon (1924), 17 B. W. C. C. 365.— 





n wages to the 
8 per shift :~- 


Parr XIV. —WoRKMEN'S CoMPENSATION Acts. 


he was asleep at work. The man tried to get 
similar employment elsewhere but failed. On 
an application to review by the workman, the 
judge increased the payments, finding that the 
workman had not been guilty of misconduct, «&, 
even when working for his old employers, he could 
not do his work properly. IIe also found that the 
man was, by the loss of his eye, unable to obtain 
work as a boiler maker elsewhere, & so was put 
in the position of w casual labourer :—J/eld : there 
was evidence to support the finding. 

There is ainple evidence for the judge to say 
that that which was believed to be probable has 
been proved by actnal experience sinee not to 
have come truce. This being so, there was ample 
evidence to justify the judge in saying that the 
amount of compensation ought to be reviewed 
(CozeNs-HARDY, M.Rt.).—Brown 7. THORNY- 
ee (J.) & Co., Lrp. (1912), 5 B. W. C. C. 386, 

" e ~~ ‘ 

3744, -——.]—A workman, in receipt of a weekly 
payment under a consent award, applied for a 
review & increase, alleging that there had been a 
change of circumstances since the award, in that 
he had not been able to obtain the light work 
that he thought he could do. The county ct. 
judge held that there had been no change of cir- 
cumstances since the award, & dismissed the 
application :-—Held: there was evidence to sup- 
port the decision. —GIARDELLL vt. LONDON WELSH 
S.S. Co. (1914), 7B. WW... 550, CL A; 

3745. ——— In district where workman lives.] — 
MACDONALD (OR DURIS) 1. WILSONS & CLYDE COAT. 
C'o., No. 3232, ante. 

3746. Greater difficulty in finding suitable work-— 
Than was supposed when award made.]— 
MSALINDEN «+ Nimmo (JAMES) & Co., Lrp.. No. 
37381, ane. 

3747, Offer to return to work if paid lump sum. | 
—A workman met with an accident in Jan. 1917, 
by which he lost part: of the little finger of his 
right hand. Full compensation was paid for some 
weeks, after which time the employers, being 
advised by their doctor that the workman was 
fit to return to work, offered to reinstate him in 
his old employment if he would return. The 
workman on Apr. 9, 1918, through a solr, offered 
to return to work on condition that he was paid 
a sum of £200 damages for the injury. The ein- 
ployers refused this & stopped his compensation. 
The man thereupon commenced — proceedings. 
The employers in the meantime had offered a 
declaration of liability. ‘he medical assessor 
sitting with the judge after examining the man’s 
hand reported *‘ that the man would probably be 
fit for work in the usual course about the end of 
May.” Upon this the county ct. judge made an 
award of full compensation up to May 31, with a 
declaration of liability after that :—Jicld: there 
was no evidence of any incapacity to support an 
award for compensation to continue after Apr. 9. 
—DAvVIEs v. Vickrers, LTp. (1918), IL B. W. Cc. Cc. 
288, C. A. 

3748. No bona fide effort to obtain suitable work.] 
-~A workman, who had injured his foot by acci- 
dent in the course of his employment received a 
weekly payment by way of compensation from his 
employers for nearly a year. After offering him 
light work, which he made no serious attempt 
to do, they reduced the amount of the compensa- 
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tion. The workman thereupon made an applica- 
tion for full compensation, but the ct. held that 
the employers were justified in making the re- 
duction. Six months later an application was 
made by the employers for a further reduction. 
The deputy county ct. judge decided that since 
the previous application a change of circumstances 
had occurred, & that the man had made no bond 
fide effort to perform suitable work which had been 
offered to him. Ile therefore ordered that the 
weekly payment should be further reduced. The 
workman appealed :—-Held: there was evidence 
to support the finding & no misdirection.- - 
Song & Sons tu. Bavin (1921), 14 B. W. C. C. 
ya a Gare 


(d) Ability lo Do Light Work. 


3749. Offer of light work by employer.|—(1) A 
workman having sustained an injury received the 
full amount of compensation for a time. & then 
the employer offered him. some light) work which 
he refused to accept. The employer then applied 
for a review with the object of diminishing the 
weekly payments. It was proved that the man 
was able to do light work, but there was no evi- 
dence to show the exact amount of wages he would 
be able to carn. The county ct. judge, acting 
partly on his own local knowledge, diminished the 
payments :— /Teld: the employer having estab- 
lished a case for a review of the payments, the 
judge had a discretion to diminish the amount 
without evidence of the actual sum the workman 
could.earn, 

(2) It is quite clear thal no appeal can arise 
on the point as to quantum unless it ean be shown 
that the arbitrator has cither misdirected himself 
in law or that there was no evidence on which 
he could have acted (Cozuns-Hanpy, MR.) - 
Rongerts & Ruruven, Lrp. v. WALL (1912), 106 
1. TV. 7693 5 BW. CL OL o3d, GO. A. 

Annotations :—.1s to (1) Consd. Dyer v. Wilsons & Clydo 
Goal Co, (1914), 8 BW. GO. C. 367. als fo (2) Apld. Peart 
t. Bolekow, Vaughan, (1925) 1K. 1B. 399.) Refd. Dubcriey 
. Maco (1913), 6 BW. G. G. 825 Healy rv. Reilly (927), 
10 B. WwW. G. CG. 7 Lh. 

3750. -|—An unskilled dock labourer while 
working at the docks met with a serious accident: 
which rendered him unable to do the full work 
that he did before. For a considerable time his 
employers paid compensation to the workman 
under an agreement with him. Subsequently 
they offered to take him on as a labourer & give 
him Ss. a day, & to find hint work for four or five 
days a week, but they warned him that he must 
not take that as a guarantee by them of perpetual 
employment. The employers then applied under 
Workmen's Compensation Act, 1906 (c. 58), 8. 16, 
sched. 1., for an order to review the weekly pay- 
ment payable to the workman, on the ground that 
there was a change in the cireuuistances because 
of their offer of light work to hin: —Held: having 
regard to the findings of the county cl. judge that 
the workinan was fit, for light work. & to the fact 
that the employers had offered same to hin, the 
judge ought to have required evidence as to the 
probable amount of the wages which the workman 
could earn in order to ascertain what alteration 
should be made in the weekly payment, if any 3 
& the case must go back to the judge. --GRAY, 
Dawes & Co. 2. Reep (1913), 108 L. T. 535; 6 
BL W.C. C. 13, CG. A. 








tating change of residence unjustifiable. | 


Ly 5 Oh ‘4 Le N 9 °e 1911 
PART XIV. SECT. 20, SUB-SECT. 4.— part vias eae ae TT hui d —Duanson 9, Kuneel (ANCTIBATD, 
e e ¢ ? ° 4 ae ie y: — TD., &. te 5 5 ~ . e 2 
Sb. T. 19; 5 B. W. C. ©. 486 3772 [1916] 18. J. T. 214; 9 B. W. 


g. Offer of light work by employer | SCOT. 
~—C'casalion of total incapacity. }—Can- 


bh —— Iicfusul because 
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Sect. 20.—Review of weekly payments; Sub-sect. 4, 
C.; sub-secis. 5 & 6.) 
C’. Burden of Proof. 
3751. Lies on master.|—Cory BroTurrs & Co., 
Lrp. v. Liuenes, No. 3821, ante. 


> —a 





SuB-skcT. 5.—INFANTS. 

See, now, Workmen's Compensation Act, 1925 
(c. 84), s. 11 (2). 

3752. Review after attainment of majority— 
Accrued right under Workmen’s Compensation Act, 
1906 (c. 58)—Repeal of provision by Workmen’s 
Compensation Act, 1923 (c. 42)—Effect of Inter- 
pretation Act, 1889 (c. 63), s. 39 (2).|—Bcfore 
Workmen’s Compensation Act, 1923 (c. 42), came 
into force a workman under the age of twenty- 
one years met with an accident arising out of & 
in the course of his employment, & an agreement 
was recorded by which the employers admitted 
their liability to pay compensation to the work- 
man under Workinen’s Compensation Act, 1906 
(c. 58), during total or partial incapacity. After 
the commencement of Workmen’s Compensation 
Act, 1923 (c. 42), the workman, being then over 
twenty-one yeurs of age, applied for a review & 
increase of the rate of compensation payable to 
him under the proviso to Workmen’s Compensa- 
tion Act, 1906 (c. 58), Sched. I., para. 16 :— 
Held: the workman had an accrued right to a 
review of the rate of compensa:ion under the 
proviso to Workmen's Compensation Act, 1906 
(c. 58), sched. L., para. 16, & was therefore entitled, 
by Interpretation Act, L889 (c. U3), 5. 38 (2), to a 
review under that proviso even after it had been 
repealed by sect. 31 of the Act of 19283 & a new 
proviso “substituted ’? by sect. 24 (6) of that 
Act.— Briggs) . DRYDEN (T'.) & SONs, ‘TALBOT v. 
Vickirs, Lirp., [1925] 2 ik. B. 667; 905 L. J. K. B. 
2703 1383 1. 'T. 4090; 69 Sol. Jo. 610: 18 B. W. 
C.C, 168, C. A. 

Annotations :-- Refd. Wood vr. Weutaorth Silkstone Colliery 
pe ae 103 dl. T. 656; Clement tr. Davis (1926), 43 
3758. —-— Effect of Workmen’s Compensation 

Act, 1923 (c. 42), s. 24 (6).]—The workinan was 

under twenty-one years of age when he was in- 

jured by an accident in his employment, in Mar. 

1924, & was paid compensation. 

Aug. 1924, in which month he attained twenty- 

one, he applied under proviso to above sub-sect., 

for a review of the weekly payments he was re- 
ceiving as compensation for the purpose of ubtain- 
ing the benefit of the increase provided for by that. 
proviso :—Hceld: the words ‘‘ before the workman 
attains the age of twenty-one years,” contained 
in the proviso substituted by above sub-scct., for 
the proviso to Workimen’s Compensation Act, 

1906 (c. 58), sched. L. (16), prevented the workman 

receiving the benefit of that: proviso when making 

an application to review after he came of age.-— 

JONES v. Mitrkos COLLIERIES, itp. (1926), 95 

L. J... B. 7545 185 1. T. 4695 42 T. LR. 589; 

70 Sol. Jo. 707 5 19 B. W. CG. C. 182, CL. A, 
$754. ** Weekly sum workman would probably 

have been earning ’’—Not limited to same employ- 

ment-—-Or same employer.|—Upon a review of the 
weekly payments to a workman who has_ been 
injured by an accident entitling him to compensa- 
find 
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tion & who was then under age, if the review 
takes place more than twelve months after the 
accident ‘‘the amount of the weekly payments 
may be increased to any amount not exceeding 
50 per cent. of the weekly sum which the workman 
would probably have been earning at the dute 
of the review if he had remained uninjured, but 
not in any case exceeding £1,’’ as enacted by the 
proviso to clause 16 of sched. I. of Workmen's 
Compensation Act, 1906 (c. 58). 

The probable earnings there referred to are not 
restricted to what the workinan would probably 
have been earning in his actual employment under 
the sume employer, but are left to the discretion 
& good sense of the county ct. judge upon the evi- 
dence.---VICKERS, Sons & Maxim, LUrp. v. EVANS, 
[1910] A. C. 414; 79 L. J. K. BB. 9545 103 DL. 
2923; 26 'T. L. R. 548; 54 Sol. Jo. 65135 3B. W. 
c. C. 408, Hf. Le; affy. S.C. sub nom. KvANs v. 
Vickers SONS & Maxim, rp., [1910] 1 K. B. 
5o4. CO. A 
Annolaions :-~Refd. Clurke, Nicholls & Coombs ». Kuox 

(1913), 6 B. W. C. C. 695; Abbey v. Nichols (1919), 88 
L. J. K. 3B. 969. 

3755. ——— Woman discontinuing employment 
on marriage.|—A. girl under twenty-one years of 
age was employed at wages of 10s. 3d. a week, & 
in June, 1917, she met with an accident arising 
out of & in the course of her employment, & lost 
the third & fourth fingers & part of the second 
finger of her right hand. She was paid compen- 
sation for some time at 10s. a week. She returned 
to work with the same employers in Jan. 1918, at 
10s. a week. She had married soon after the 
accident, & in Apr. 1918, she left) her employ- 
ment at a time when her husband, a sailor, was 
home on leave. In May, 1918, she took work 
with other employers, & carned 20s. a week for 
a fortnight as cement tester, & afterwards 39s. 
a week at pushing trolleys loaded with cement. 
in July, 1918, she gave up this employment as 
being too heavy for her. Subsequently she com- 
menced proceedings, under Workinen’s Compensa- 
tion Act, 1906 (c. 58), against her original em- 
ployers for an increase in the compensation of 
10s. a week said to have been agreed to. At the 
hearing she said she had not tried to get work 
recently because now she was married she hoped 
to have a home of herown. ‘The county ct. judge 
found that she was only able to carn about ds. 
a week, & that uninjured she would probably 
have carned about 30s. a week, & he awarded her 
as compensation under Workmen’s Compensation 
Act, 1906 (c. 58), sched. I., clause 16, 50 per cent. 
of the difference between these two sums, or 
12s. Gd. a week :—Held: (1) there was no evi- 
dence on which the county ct. judge could reasun- 
ably find that the girl’s earning capacity was only 
5s. a week, & therefore his award must be set 
aside & an award made in favour of the em- 
ployers; (2) there was also no evidence on which 
the county ct. judge could hold that but for the 
accident the girl would probably be earning 30s. 
a week ; &, indeed, on the girl’s own evidence she 
would’ probably be earning nothing, seeing that 
she had no intention of going to work because, 
being married, she intended to look after her own 
home.—ABREY v. NIcHuoLs (JAMES) & SONS, 
Lrn. (1919), $8 L. J. K. B. 969; 120 I. TT. 467 ; 
12 B. W. C. C. 64, C. A. ; 
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3756. —— If no accident had happened.]— 
A factory girl suffered the loss of an eye by acci- 
dental injury in 1919. At the time of the acci- 
dent she was under twenty-one years of age. 
She was then carning 22s. Gd. a weck, & she re- 
ceived, during the illness caused by the injury, 
the full compensation to which she was entitled 
until May, 1920. She was then offered light 
work by her employers, but refused it. Ler com- 
pensation was discontinued, & she applied in the 
autumn of 1020 to the county ct. judge for an 
award. Ife came to the conclusion that there 
was then no present diminution of earning capa- 
city, but that by reason of the luss of the cye there 
was a risk of future disability, & he made a 
nominal award of w penny a weck, with a declara- 
tion of liability. Various events interposed. 
There was a cessation of employment, & after- 
wards re-employment. Ultimately, after her dis- 
charge from the employment, she azain went to the 
county ct. with an application under Workmen’s 
Compensation Act, 1906 (c. 58), sched. T. (16), 
for an increase in the amount of the award. This 
eccond application was not heard by the judge 
by whom the former application was heard. The 
employers met this application with a counter 
application that the award should be wholly dis- 
charged, & the county ct. judge. having heard 
both applications together, discharged the former 
award & made an award for resps. Appct. 
appealed :— Held: the evidence betore the county 
cl. judge did not appear to justify him in giving 
a decision on the basis that the risk of incapacity 
had. ceased 5; & with regard to the question of the 
Increase of the weekly payment he did not seem 
to have considered the carning capacity of the 
gitl, or the difference between her present carning 
capacity & what might have been her earning 
capacity if the accident. had not occurred. The 
order should be discharged & the case remitted 
to him for reconsideration.-BRricus v. GANDY 
Ber MANUFACTURING Co., Tarp, (1928), 129 
fT. 760; 16 B.W. C. C. 151, C2 A. 

3757. ‘* Earnings before accident ’’— Probable 
earnings.|—A workman, who was a minor, was in- 
jured, & a declaration of the employer's liability 
was registered. Twelve months Jater the workman 
applied for a review under Workmen’s Compensa- 
tuon Act, 1906 (c. 58), sched. 1 (16), on the ground 
that if uninjured he would * probably be carn- 
ing” higher wages. ‘The county ct. judge found 
that he would probably have been carning 4s. 
aw week nore, & awarded him 2s. a week compensa- 
tion. The employers appealed on the grounds 
that there was no evidence to support. the county 
ct. Judge’s award. & that sched. J. (16) must be 
read as governed by sched. I. (2), so that this 
workman must not reccive compensation which 
exceeds the difference between the wages before 
& after the accident :—Hcld: there was evidence 
to support the award of the county ct. judge. 
Sched. J. (16) must be read as an addition to 
sched. 7. (3), & not in subordination to it. 

Semble: the correct principle in the case of a 
minor is to substitute the ‘‘ probable earnings ”’ 
for the “‘ earnings before the accident ”’ in reading 
sched. I. (8).—EDWARDs v. ALYN STEEL TINPLATE 
Co., Trp. (1910), 3B. W. C. C. 141.0. A. 

3758. Compensation limited to 50 per cent. of 
probable earnings.|—A virl aged sixteen carning 
Gs. & week was injured by accident, & received 
Ga. a week compensation. On a review when the 
gitl was just under nineteen, the county ct. judge 
found that the girl would now have been earning 
10s. a week had she not been injured. He refused 
to increase the compensation on the ground that 
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under the proviso to sched. J. (16) of Workmen's 
Compensation Act, 1906 (c. 5%), he could only 
award her 50 per cent. of what she would now be 
carning, 7.c. 5s. a week :—leld: this decision 
was right.—-AMBRIDGH 7 Goon (1912), 1 1. J. 
(1. 69555 BL WoO. OC. 601, CL A, 

3759. Work offered at greater wages than before 
accident — Declaration of liability.) — A girl of 
seventeen, cmployed as a machinist at 6s. 10d. a 
week, lost the first & part of the second fingers 
of her left hand by accident. She was voluntarily 
paid compensation for three months, when she 
took domestic service at 5s. a weck, board «& 
lodging, & compensation was stopped. She left 
service alter three weeks’ trial as the work was tou 
hard. She applied for compensation to be cou 
tinued & was awarded 3s. a week, The en- 
ployers applied, fourteen months after the acei- 
dent, to review & terminate the payments. At 
the hearing they offered suitable light work at 
8s. a week, with a possibility of carning 12s. ‘The 
county ct. judge refused to reduce the amount of 
compensation, & stated that if the offer of light 
work had been made earlier the case would have 
been different. The award in no way purported 
to be founded on the probable increase of carnings 
of infant under the proviso in sehed. J. (16) of 
Workmen’s Compensation Act, 19060 (¢. 58) :-- 
Held: there was no evidence to justify awarding 
the continuance of 3s. a week: compensation 
should have been stopped & a declaration of 
liability granted.—-CLARKE, NICHOLLS & COOMBS, 
Lirp. v. KNOX (1913), 57 Sol. Jo. 703. 6B. Wo CLG, 
G95, CL A. 

3760. Date from which increase may be ordered. | 

A miner, under twenty-one years of age, was 
certified on Feb. 6, 1911. as being incapacitated 
from nystagmus. He received compensation paid 
voluntarily, until Apr. 20, 1911, when he was given 
surface work, at a slightly higher rate of pay. 
The compensation was then stopped. On Sept. 23, 
1913, two years & seven months after disable- 
ment, he applied, under Workmen's Compensi- 
tion Act, 1906 (ce. 58), sched. T. (16), proviso, for 
a review & increase as from Apr. 20, WEL, two & 
a half years back, & only two & w half months 
after the disablement. The only evidence as to 
possible carnings was given by the eniployers, 
& related solely to carnings al the date of the 
application to review, ic. Sept. 28, Obs. The 
count y et. judge refused to increase as from Apr. 20), 
1911, such date not being twelve months after the 
disablement. But he increased the compensa- 
tion as from Feb. 6, 1912, twelve mouths after 
the disablanment, making his computation upon 
the evidence of probable carnings on Sept. 23, 
19182 Meld: (1) there was no evidence of the 
possible carning capacity of the workman at the 
date from which the judge increased the com- 
pensation, & the award could not stand 5 (2) on 
the construction of the proviso, an increase should 
be made to commence from the data of review, or 
prior date if stated in the application.--- WILLA Ws 
” BwiLrA & MERTHYR |AR STEAM COLLIERIES 
(1801), Iurp., [1914] 2K. B. u05 83 ot. F. KB. 
442; 110 L.'E. 561; 7B. W. 0. ©. 124, 0. AL 
Annotatian -—-Distd. Talbot «. Vickers, [192.) 2 1. Js. 682. 

3761. Concurrent application to review & re- 
deem.}-—MonrELAND & Sons v. Hey, Miey 1. 
MorELAND & Sons, No. 3771, post. 


ee ry 


SuB-SseCT. 6.— PROCEDURE. 
3762. Review may be had on original arbitration 
—Sufficiency of pleading.|—Rovusz v. MuTCHIN- 
son, No. 312], avile. 
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Sect. 20.---Review of weekly payments: Sub-sects. 6 
& 7. Sect. 21: Sub-sect. 1, A.] 


~_ 


3763. Whether original arbitration or review 
appropriate—Recorded agreement for no specified 
sum.]|—BEAMISH 7 WAGON REPAImS, I/TD., No. 
3002, ante. 

3764. Termination of compensation—Must be 
raised on pleadings.|—A workman, in whose favour 
®& judge made a declaration of liability, applied for 
a review & restoration of weekly payments. The 
employers opposed the application, but did not 
ask for a termination of their liability. The 
judge terminated the employer's liability :—/leld : 
w judge has no power to terminate liability unless 
asked to do so by the employers in their answer. 
— HENSHAW v. Firnpine (1914), 7 B. W. C. C. 
650, CLA. 

3765, ——— —-- .|—The workman was injured 
by an accident in Oct. 1922, & was paid compen- 
sation under a recorded agreement until Aug. 
1921. Upon an application by the employers for 
review & diminution of the weekly payment, the 
county ct. judge made an award terminating the 
payment ; -fleld; the application being for re- 
view & diminution, the county ct. judge was not 
entitled to terminate the payment, & the casc 
must be remitted for an award of a nominal sum. 
-- Winson, Lovarr & Sons, Lrp. v. JOUNSON 
(1925), 138 L. T. 662 5 69 Sol. Jo. 675; 18 B. W. 
CC. 206, CLA. 

3766. ——- -—-— Sufficiency of answer.]—In 
Apr. 1918, employers were ordercd to pay appct. 
Id. a week compensation. Subsequently appct. 
gave notice of his intention to apply for a review 
of the award, & the employers thereupon by their 
answer gave notice that on the hearing of the 
application they would apply for a termination 
of their liability. in Sept. 1915, the workman’s 
application was heard. The county ct. judge 
refused to increase the penny a week, but held 
he had no jurisdiction to entertain the employers 
application to terminate, no formal application 
by them to review their liability having been 
filed. The employers appealed :— Held: in the 
circumstances the county ct. judge had jurisdic- 
tion to deal with the employers’ application & 
the case must be remitted for him to do so.--~ 
PAULIZKY or. WANDSWORTH, WIMBLEDON & 
psom Distrer GaAs Co. (1916), 9 B. W. C. ©. 
206, CL A, 

Concurrent application to review & redeem, 
see Sect. 21, sub-sect. 1, A., post. 

3767. Duty of judge—To hear workman’s case. | 
—- GRAY, DAWES «& Co. tv. REED, No. 3750, ante. 

3768. —--— To consider offer of suitable work 
-—Offer made in court.|— A workman scriously in- 
capacitated by injury & in receipt of full compensa- 
tion was offered by his former employers light 
work at his old wages. The workman refused 
this offer, & the employers applied to review & 
diminish the compensation. From the answers 
of the employcrs’ witnesses, it appeared that the 
employers were no longer willing to give the man 
work. At the end of the employers’ case, how- 
ever, & before the workman’s case had been 
opened, counsel for the employers nade a formal 
offer in ct. to employ the ‘injured man in super- 
Vising work which would not need physical 
exertion. The workman’s case was then heard. 
The judge found that the work offered was suitable, 
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but the man had no earning capacity in the labour 
market. He then said that the original offer was 
no longer open to the man, & without in any way 
referring to the offer made in ct., he dismissed the 
application & refused to diminish the payments : 
—Held: as the judge had, for some unexplained 
reason, not taken into account the offer made in 
ct., which apparently was for full wages, the case 
must be remitted to the judge to assess com- 
pensation, at a reduced rate.—JENKINSON Uv. 
STEINER (F.) & Co. (1916), 9 B. W. CG. ©. 571, 


Je e 
Annotation :—Folld. Cross v. Whitehead Aircraft Co. (1918), 
871. J. K. B. 702. 


a 





When assessing compensation for 
partial incapacity.|—Sce Nos. 3374, 3375, ante. 
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SUB-SECT. 7.—ORDEL MADE ON REVIEW. 
Nee Sect. 14. anfe. 
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Sect. 21.—REDEMPTION OF WEEKLY 
PAYMENTS. 
Subp-secT. 1.—SraruTory REDEMPTION. 
A. In General. 
See Workmen's Compensation Act, 1925 (c. 81), 
s. 13. 

3769. Right to redeem—Ahbsolute right—No dis- 
cretion in judge to refuse.|—Where a weekly pay- 
ment under Workmen’s Compensation Act, 1906 
(c. 58), has been continued by an employer for 
not less than six months he has an absolute right, 
under Sched. I., para. 17, to redeem the liability 
therefor by a payment as therein provided, & the 
judge has no discretion to refuse to allow him 
to do so.— KENDA & GENT, Lrp. v. PENNING- 
TON (1912), 106 J.. T. 817; 5 B. W. CG. ©. 335, 
CO. A 


Je e 
aie :— -Apld. Costello v. Brown (1924), 04 L. J. K. B. 
220. 


8770. ---- Concurrent application to review— 
Withdrawal of redemption proceedings.|— Where 
an employer applicd, under Workmen’s Compensa- 
tion Act, 1906 (c. 58), for a review in respect of 
the diminution or redemption or both, of a weekly 
payment which had been awarded to a workman 
injured by accident while in his employ :—Held : 
he was entitled to withdraw the application as 
to redemption & proceed upon it as to diminution. 
—GOTOBED vt. PETCHELL, [1914] 2 K. B. 36; 
838 L. J. K. B. 429; 110 L. T. 453; 30 T. L. i. 
253; 58 Sol. Jo. 249; 7B. W.C. C. 109, C. A. 

3771. Right of workman to review of pay- 
ments—Rights co-equal—-Priority of employer’s 
application to redeem.}—-The rights given to a 
workman by sched. I., para. 16, & to the employer 
by sched. I., para. 17, of Workmen’s Compensation 
Act, 1906 (c. 58), are co-equal rights, & the fact 
that the employcr’s application to redeem on the 
footing of existing facts is prior in date*to the 
application of an infant workman for an increasc 
of compensation docs not give the former an 
absolute indefeasible right to his order. ; 

The claimant, a girl of thirteen, met with an 
accident in Apr. 1910, which left her right hand 
useless. Liability under the Act was admitted, 
& the employers paid her her full wages, 5s. 5d. 











ee ee ere 








should muke is to ascertain whether 
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ermanent.—JENNINGS t. CANADIAN 
Acirig Ry. Co., [1925] 3 D. L. lh. 
$38; [1925] 2 W. W. ht. 622.— CAN. 
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a week, as compensation. In 1911 on agreement 
was recorded whereby the employers found her 
light work at 3s. a week, & the compensation was 
reduced to 28. 5d. In Mar. 1912, the employers 
applied for redemption of their liability. Notice 
of the application was not properly served on the 
claimant, but a solr. appeared under protest for 
her at the hearing of the application for redemption 
& took the objection of want of service. The 
claimant applied for an increase of compensation, 
& both applications came on for hearing on the 
same day, that of the employers being first in 
the list. The county ct. judge refused, on the 
ground of want of service, to hear the application 
for redemption, & on the application of the 
claimant increased the compensation to 5s. bd. a 
week with costs of both applications to be paid by 
the employers:-- Held: the defect in service 
had been waived by the appearance of the solv. 
for the claimant, but that the employers had no 
such indefeasible right to have their application 
for redemption heard first as could prevent the 
Judge from exercising his discretion as he had done. 
— MORELAND & SONs 2. Eniy, ELEY v. MORELAND 
& Sons, [1916] 1 K. B. 85; 85 L. J. K. B. 250; 
114 1. 'T. 225; 60 Sol. Jo. 59; 9B. W.G. G11, 
C. A. 

3772. Admissions by or on behalf of infants— 
Reliability. MARSHALL, Sons & (Co., Lrn. 7. 
PRINCE, No. 3701, post. 

3773. Allegations against infants—Must be 
proved.|— MARSHALL, Sons & Co., [tp. v. PRINCE, 
No. 3791, post. 

3774. Application to redeem—Defective service 
on workman—Waiver.|—MorreLAND & Sons 0». 
Ley, ELEY v. MorELAND & Sons, No. 3771, ante. 
Sum limited by employer.| —-See No. 3778, 





post. 

3775. Redemption as completion of employer’s 
liability —Award contemplating future payments. |- -- 
(1) The redemption of the weekly payment. under 
Workmen’s Compensation Act, 1906 (c. 58), must 
be a final & complete scttlement of the whole 
liability of the employer. 

(2) An employer is not entitled under Work- 
men’s Compensation Act, 1906 (c. 58), Sched. I., 
clause 17, to redeem by payment of a lump sum, 
a weekly payment which does not represent the 
full compensation due under the Act, but only 
the balance of liability which remains, after taking 
into account any benefits or advantages which 
the workman may receive from the employer, & 
which may or may not be continued. The true 
measure of compensation in such a case is the 
weekly payment plus so much of the benefits & 
advantages conceded by the employer as will 
make up the difference between the statutory 
liability & the agreed weekly payment. 

In 1910 a workman employed at a colliery at a 
weekly wage of £1 16s. 4d. met with an accident 
which resulted in lameness, & his employers paid 
him half wages on the footing of total incapacity 
until 1918. The workman having then partially 
recovered, an agreement was made between him 
& his employers whereby the employers agreed 
(a) to find him a house, for whieh he was to pay 
rent, near the collicry; (b) to find him suitable 
light work at which he could sit down; (c) to 
pay him wages at a rate which would enable him 

earn £1 7s. 6d. a week & 8s. 10d. a week com- 
pensation. The workman worked under this 
agreement till 1916, when the employers applied 
to the county ct. judge to redeem the weekly 
payment of 8s. 10d.:--Held: the payment was 
incapable of redemption otherwise than by agree- 
ment, 
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Semble: the employers might apply to the 
county ct. judge cither to have the weckly pay- 
ment reviewed or to have the statutory weekly 
payment fixed on the footing of there boing no 
agreement, inasmuch as the agreement was 
incapable of being enforced by either party, & 
in that case there might be no difficulty in making 
an order for redemption.—CLAWLEY v. CARLTON 
MAIN OCoLLIERY Oo.. [1918] A. CG. TELE; 87 Th. S. 
K. B. 9205 119 2 T. 7153 34 Te. BR. 5773 62 
Sol. Jo. 728; 11 B. W. G.eC. 440, H. 1.3) revsy. 
S. CG. sub nom. CARLTON MAIN COLLIERY Ca. 0. 
CLAWLEY, [1917] 2 I<. B. 691, C. A. 

Annotations :—.1s to (1) Refd. Russell ». Rudd, (1923] A.C. 
309. As to (2) Rafd. Rawlings ©. Hodgson (1918), 11 
B. OW. 0. CG. 73; Russell 9 Rudd, 11923) A. C. 309; 

Lindsay v. Glasgow Tron & Stool Co. (1925), 18 B. W. 0. C. 

600; Pudnoy ¢. France, Fenwick, Smith v. Leach, [1925] 

x. B. 346; Williams vw. Guest, Keen & Nettlefolds 
(1925), 133 LL. TT. 2th. Generally, Refd. Williams v. 
Minister of Manitions (1919), 88 L. J. K. B. 1105; Hay- 
dock v. Goodier, 1921) 2 kK. B. 381; Brown v. Baird 
(1923), 17 B. W.C. CG, 289. 

3776. To what payments applicable —Payments 
not representing full compensation—Payments sup- 
plemented by benefits.| -CnawLEy ¢. CARLTON 
MAIN ConuierRyY Co., Nu. 3775, ante, 

3777. -- Primary payments —Inclusion of war 
time additions.|—The workman was totally in- 
capacitated in Apr. 1914, & in Oct. 1914, an agree- 
ment was filed under which he was to receive £1 
per week compensation. He was paid £1 per 
week with war additions. On Dee. 25, 1925, 
the employers applied to redeem the payment of 
the £1 per week, but the hearing did not take 
place until Feb. 18, 1921. Ino the meantime 
Workmen’s Compensation Act, 1923 (c. 2), had 
come into operation as from Jan. 1, 1921.  Work- 
men’s Compensation (War Addition) Act, 1917 
(c. 42), 8. 1 (2). provided that the additional weekly 
sum payable under that Act should, notwithstand- 
ing that the primary weekly payment was redeemed 
subsequently to the commencement of that Act, 
continue to be payable in the same nuumner as if 
that liability had not been redeemed. Workmen's 
Compensation (War Addition) Amendment Act, 
1919 (c. 83), merely increased the amount of war 
addition. By sect. I of 1923 Act, the War 
Addition Acts of 1917 & 1919 were repealed, but 
it was provided that the additions should continue 
to apply to a weekly payinent in respect of total 
incapacity arising from an accident which occurred 
before Dec. 31, 1923, so long as the workman 
remained totally incapacitated, & the addition 
should, for all purposes, be treated as if it} were 
part of the weekly payment. The county ct. 
Judge held that) there could) be redemption in 
respect: only of the primary payment of £1 per 
week. Appct. appealed on the ground that the 
weekly payment ought not to be considered as 
consisting of two sums, the £1 per week & the 15s. 
war addition, but under the proviso to Workmen’s 
Compensation Act, 1923 (c. 42), 8s. 1, must be 
treated as one, & he was consequently entitled to 
have the 15s. per week also redeemed :---/Leld : 
under Workmen’s Compensation (War Addition) 
Act, 1917 (c. 42), 8. 1 (2), the right of the employer 
to redeem under Sched. I. (17) was only in respect 
of the primary weekly payment, & the additional 
weekly payment was still to continue, even though 
the liability to make the primary weekly payment 
was redeemed; & that position remained un- 
altered by Workmen’s Compensation Act, 1923 
(c. 42), s. 1, having regard to Interpretation Act, 
1889 (c. 63), 8. 38 (2), (ce) & (e), in the case of an 
application to redeem made before Jan. 1, 1924, 
& in such a case the workman's privilege to 
continue to receive the additional 15s. per week 





462 


Sect. 21.—Redemption of weekly payments: Sub- 
sect. 1, A. & B. (a), (6) & (c), & C.3 sub-sect. 2. 
Sect. 22: Sub-sect. 1.] 


therefore remained. On an application to redeem, 
made after Jan. 1, 1924, the additional 15s. could 
be redeemed.—Costrrrio v. Brown (1924), 94 
L. J. K. B. 220; 182 J. ‘I. 149; 68 Sol. Jo. 813 ; 
17 B. W. C. CO. 136, C. A. 


B. Sum Payable on Redemption. 
(a) In General. 

See Workmen’s Compensation Act, 1925 (ce. 84), 
s. 13. 

3778. Limitation of sum--~-Contained in applica- 
tlion—Jurisdiction of judge to entertain such ap- 
plication.|—It is not competent. under Workmen’s 
Compensation Act, 1897 (c. 37), sched. I., clause 
13, for employers to apply for redemption of their 
liability to make weekly payments by way of 
compensation subject to a limit specified in the 
application of the sum to be payable for redemp- 
tion; & a county ct. judge has no jurisdiction 
to entertain an application so limited.—-CAsTLE 
SPINNING Co. v. ATKINSON, [1905] 1 K. LB. 336; 
M4 1.5.1. B. 2653; 921. T. 147; 53 W. R. 360; 
211. I. 2.1923 7 W. CO. CO. 124, Of A. 

A ee :—Apld. Calico Printers Assoen. 7. Booth, [1913] 
ow We » GO2. 

3779. Optional award—Deletion of optional 
words.}] —Cantco Printers Assocn., Lrp. ». 
Bootr, No. 3795, post. 

3780. Adequacy of sum—Agreer:ent to redeem 
& statutory redemption—Not in pari materia.|—- 
SHARP @. RICHARDSON & Co., No. 3593, anle. 


(b) Ineanacily Permanent, 
re Workmen’s Compensation Act, 1925 (ce. 81), 
8. 13. 

3781. What is permanent incapacity -- Partial 
incapacity included.}|—(1) ‘The words “‘ where the 
incapacity is permanent. ’’ in Workmen’s Com- 
pensation Act, 1906 (e. 58), sched. I., para. 17, 
include partial as well as total incapacity ; but 
the question whether the diminished capacity 
to work is permanent or not is one which the 
arbitrator must decide on proper evidence before 
applying the actuarial method of ascertaining 
the amount. of compensation under the first 
alternative in para. 17. It does not follow 
beeause the physical injury is permanent, as, 
for example, the loss of a finger, that. the diminished 
capacity to work is necessarily permanent also. 

(2) The arbitrator in assessing the commutation 
of a weekly payment under the second alternetive 
in para. 17 is not) determing the compensation 
to be given for the accident. He has to consider 
only the amount of the weekly payments, their 
probable duration, the probability of their being 
diminished or raised in the future, & the probable 
extent of such variation, if any, & ought not to be 
guided by any consideration of what a jury might 
allow as damages (FLETCHER Mourton, L..J.). 

(3) The words in sched. I., para. 8, “the 
average weekly amount which” the workman 
“is carning or is able to carn in some suitable 
employment or business after the accident,” refer 
to the value of the work which the workman is 
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B. (a). 





p. Llow flred—-Imuty of fudge— To 
consider condition d& circunastances of 
workman at time of inquiry.}--In 
fixing the amount required to redcem 
the Hability of an employer for pay- 


ment of the weekly compensation 
awarded under Workmen’s Compensa- 
tion Act (Alta.), the district ct. Judge 
must consider the confition & ¢ireum- 
klances of the injured person at the 
time of the inquiry.—-DuUTKA ¥. BANK- 
HEAD Mines (1015), 81. W. L. R. 687; 
8 W. W. kK. 1041.—CAN, 
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doing in his own business, that is, the wages which 

he would have to pay to another for the services 

which he is himself performing therein (FLETCHER 

MouvrrTon, L.J.). 

(4) The onus of proving permanent incapacity 
is on the person alleging it (FARWELL, L..J.).-— 
CALico Printers’ Assocn., Lip. v. HIGHAM, 
[1912) 1 K. B. 98; 81 L. J. K. B. 232; 105 
].. T. 734; 28 T. L. R. 533; 56 Sol. Jo. 89; 5 
B. W. C. C. 97, C. A. 

Annotations :-—As to (1) Consd. Calico Printers Assocn. ¥. 
Rooth, {1913} 3 K. B. 652; Marshall v. Prince, (1914) 3 
Kk. B. 1047. Refd. Howell v. Blackwell’s Kxors., Black- 
well v, Howell (1912), 5 B. W. C. ©. 293; Kendall & Gent 
», Pennington (1912), 106 L. T. 817; Staveley Coal & 
Iron Co. v. Elson (1912), 5 B. W. C. C. 301; Moreland v. 
Kloy, Eley v. Moreland, [1916] 1 K. L. 85; Birmingham 
Ry. Curriage & Waggon Co. rv. Round (1917), 10 B. W. C2 C. 
612; Carlton Main Colliery Co. v. Clawloy, [1917] 2 K. 1. 
691; Sharp v. Richardson, (1920) 3 K. B. 1523 48 to (4) 
Dbtd. Calico Printers Assocn. t. Booth, [1913] 3 K. 
652. Refd. Marshall v. Prince, [1914] 3 K. B. 1047. 
3782, —— ej— CALICO PRINTERS ASSOCN., 

Lrp. v. BooTu, No. 3795, post. 

3783. ——— Incapacity to earn full wages.|— 
MARSHALL, Sons & Co., Lip. v. PRINCE, No. 3701, 
post. 

3784. Onus of proof—Whether on party alleging 
incapacity.]|—CaLico PRINTERS’ ASSOCN., Ip. v. 
HiaHaM, No. 8781, azle. 

3785. -J—CALICO PRINTERS ASSOCN., 
Ltp. v. Booru, No. 3795, post. 

3786. On employers.|—-MARSHALTL, SONS & 
Co., Lrp. v. PRINCE, No. 3791, post. 

3787. Function of arbitrator—Does not deter- 
mine compensation for accident.|—CaLiIco PRIN- 
TERS’ Assocn., Lrp. v. Hianam, No. 3781, ane. 

8788. Matters for arbitrator’s consideration— 
Degree of permanent incapacity.|—Catico Prin- 
TERS’ ASSOCN., LTD. v. HIGHAM, No. 3781, ale. 

3789. —~— J|—STAVELEY Coat & Lron Co. 
v. MiSON (1912), 5 B. W. CG. U. 301, GC. A. 

3 workman was totally & 
permanently incapacitated for work as the result 
of an accident in 1906, & was awarded compensa- 
tion under Workmen’s Compensation Act, 1897, 
(c. 37), at the rate of 16s. 1d. per week, under which 
award he had received £179 6s. 7d. In 1911 the 
employers applied to have the weekly payment 
redeemed by a lump sum. The county ct. judge 
assessed the sui which would have been awarded 
to the workman by a jury for such an injury at. 
the time of the accident at £300. He then 
deducted from that sum the £179 6s. 7d. which the 
workman had already received in weekly payments, 
leaving a balance of £120 L8s. 6d., which he awarded 
as the lump sum to be paid by the employers in 
redemption :—/leld ; this mcthod of computation 
was wrong. 

In computing the lump sum that may be 
ordered to be paid by an employer, pursuant to 
Workmen’s Compensation Act, 1897 (c. 37), 
sched. I. (13), in redemption of the liability for a 
weckly payment that has been continued to a 
workman for not less than six months, the county 
ct. Judge has not a free hand in the matter, but 
he must proceed on a correct principle, taking into 
consideration in determining the present value of 
future weekly payments, the probability of the 
workman’s recovery, & of his capacity for work 
either wholly or partially, likewise his age & state 
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q. Power of arbitrator — To fiz 
lump sum without inquiry as to earning 
capactly.J—NATIONAL TELEPHONE Co. 
v. SMITH, [1909] 8. C. 1363.— SCOT. 
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of his health, so that his expectation in life may 
be ascertained.—VicTor MILs, Lrp. v. SHACKLE- 
TON, [1912] 1 K. B. 22; 81 1. J. K. B. 845 105 
J.T. 613; 5B. W.C. CO. 80, C. A. 


Annotations :—Tonsd. Rawlings 0. Hodgson (1918), 87 L. J- 
K 761 ofd. Calico Printers’ Assocn. v. Higham: 


[1912)1 K. B. 93 

3791. -]—(1) Where an application is 
made by employers tu redeem a weekly payment 
to a workman under Workmen’s Compensation 
Act, 1906 (c. 58), Sched. I., clause 17, on the 
ground of the permanent incapacity of the work- 
man, the arbitrator must satisfy himself whether 
the physical condition of the injured workman is 
stable. The permancnt incapacity referred to is 
the incapacity to earn full wages, & the condition 
of the workman may be stable & his incapacity 
permanent although if uninjured he would at some 
future time in the ordinary course of his employ- 
ment become entitled to be paid higher wages. 

(2) If the incapacity is permanent an infant 
under clause 17 is in no better position than an 
adult, & the weekly payment may be redeemed 
by the payment of a lump sum of such an amount 
as would purchase an annuity equal to 75 per cent. 
af the weekly payment, although his probable 
earnings would be likely to increase if he had 
remained uninjured. 

(3) Lf the incapacity is not) permanent the 
amount is in discretion of the arbitrator. 

(1) On such an application to redeem a weekly 
payment the burden of proving the permanent 
incapacity of the workman lies upon the employers. 

(5) Admissions by or on behalf of an infant 
cannot be relied upon, & all allegations against 
aun infant must be proved, in proceedings under 
Workmen’s Compensation Act, 1906 (c. 58). as 
well as in ordinary judicial proceedings. -MAk- 
SHALL. Sons & Co... Lrp. v. Prince, [1914] 3 
K. B. 1017; 8117. J. K.B. 163 111 1. T. 108. ; 
30 T. L. R. 6543 58 Sol. Jo. 7213 7 2B. W. 0. OC. 
THh, OC. A. 

Aunotations :—ls to (1) Refd. Carlton Main Colliery Co. v. 


CGlawley, [1917] 2K. B. GOL. Generally, Retd. Moreland 
”. Kley, Eley o. Moreland, [1916] 1 K. 2B. 85. 


3792. --— Amount of weekly payment-—Pro- 
bable duration & stability.|-—Canico PRINTERS’ 
Assocon., Litp. ve. LOGHAM, No. 3781, ante. 

3793. ——— -———.|—Victorn Minis, Lrp. 
"1. SHACKLETON, No. $790, aule. 

3794. Possible damages by jury.| -CALICO 
Printers’ Assoen., LTp. v. LLiGHaAM, No. 38781, aufle, 

8795. —-— Personal knowledge of arbitrator— 
State of labour market.|-—A workman met with an 
aecident within the meaning of Workmen’s Com- 
pensation Act, 1906 (c. 58), which resulled in the 
loss of his left hand. Ife was awarded Lds. td. a 
week compensation; & the employers subsequently 
applied for an arbn. for the redemption of this 
payment. The county ct. judge held that 
permanent partial incapacity was proved & 
awarded that the weekly payments ‘ may be 
redeemed ”? on payment by the appets. of L613, 
namely, 75 per cent. of thirty years’ purchase. 
The workman appealed against the optional form 
of the award, & the employers appealed on the 
ground that the judge was not compelled to award 
that; amount, that the incapacity was not per- 
manent, & that the onws of proving that the 
incapacity was not permanent was not on them : -— 
Held: (1) the judge must make an award for a 
lump sum which could be enforced as a judgment ; 
(2) the word “ may ” must be struck out of the 
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Immaterial if disease contracted during 
service. }-—VICTORIA INSURANCE 
JUNCTION NORTI 
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award; (3) there was evidence on which the 
judge was justified in finding that there was per- 
manent partial incapacity. 

(1) The county ct. judge was bound to do that 
which I have not the smallest doubt he did, decide 
the case according to the evidence brought before 
him, taking account, as he was entitled to do, of 
his general knowledge of the labour market 
(Cozens-ITARDY, M.R.).— Carico PRINTERS 
Assocen., In. v. Bootu, [1913] 3 K. B. 652; 82 
L. J. K. B. 985; 109 1. T. 123; 20 T. L. BR. OBE: 
57 Sol. Jo. 662 ; 6B. W. CO. 0. 551, 556, U. A. 


-fniolations - ~.13 to (1) & (2) Expld. Gotobed v. Petchell, 
[1914] 2 K. B. 36. Generally, Refd. Moreland +, Key, 
Kley ¢. Moreland (1915), 9 B. W. C. CG. 11. 


3796. Basis of computation of sum --Seventy-five 
per cent. of amount of weekly payment—Infancy 
of workman immaterial.|—Mansitat.t., SONS & Co., 
rp. v. PRINCK, No. 3791, ante. 


(c) Incapacity nol Permanent. 

- Workmen’s Compensation Act, 1925 (ec. 81), 
s. 13. 

3797. Discretion of arbitrator.] — MARSHALL, 
: 

Sons & Co., Lrp. ov. Prince, No. 3791. ale. 

3798. |—An electrician’s assistant while 
at work met with an accident which rendered the 
little finger of his right hand permanently useless 
& left the ring finger partially stiff, so that the 
grip of the hand was impaired. Compensation 
was paid for about a year, when an application 
was made by the employers to redeem. Medical 
evidence was called on either side. The arbitrator 
found that the condition of his ring finger was 
likely to improve; that the hand would not 
prevent him working at a machine, & that there 
was no reason why he should not at some fubure 
date carn the same wages as before the accident. 
In short he found that there was no permanent. 
loss of capacity, though there was some partial 
incapacity at the time of the arbitration. 
Accordingly he awarded £80 as reasonable com- 
pensation. The workman appealed, & contended 
that the incapacity was permanent, & the arbitra- 
tor therefore had no alternative but to assess the 
compensation upon the actuarial basis fixed by 





Workmen’s Compensation Act, 1906) (c¢. 58), 
Sched. I. (17), which would have amounted 


roughly to £220 :—Held: there was evidence upon 
which the county ct. judge could find that the 
incapacity was not permanent, & that being so the 
amount of compensation was entirely in his 
discretion..—HBiItMINGHAM [ATLWAY CARRIAGE & 
WaAGaon Co. ¢ Rounp (1917), 10 BL W. a. a. 
GL2,C. A. 
('. Payment into Court, 

See Workmen's Compensation Act, 1925 (ec. 84), 
s. 13; Workmen’s Compensation Rules, 1926, 
r. UD. 


a 


Sup-secr, 2.—REDEMLVTION BY AQREEMENT. 
See Sect. 15, sub-sect. 3, 13., ante. 


a a eee 


Sect. 22.—INDUSTRIAL DISEASES. 
SuB-sEctT. 1.--IN GENERAL. 
See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 43-47, Sched. III. ; Workmen’s Compensation 
Rules, 1926, vr. 41. 
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ree ee ndustrial diseases: Sub-sects. 1, 2 & 

Diseases generally— Whether “ per:onal injuries 
by accidents.’’ |—Sce Sect. 5. sub-sect. 1,C. (f), ante. 

3799. Industrial disease as injury by accident—- 
Contraction of anthrax.]—(1) While a workman 
was employed sorting wool in a factory a bacillus, 
according to the medical evidence, passed from the 
wool to the cye of the workman, & infected him 
with anthrax of which he died :—Held: this was 
a case of “ injury by accident ”’ within the meaning 
of Workmen’s Compensation Act, 1897 (c. 37). 

(2) Construction of Acts (see No. 2035, ante).—- 
Brintons, Lrp. v. TurvEY, [1905] A. C. 2303 71 
LJ. K. B. 4743 92 L. T. 5783 53 W. R. 641 ; 
217. L. RR. 444; 49 Sol. Jo. 445; 7W. Cc. C.J, 
Il. lw; affg. S. C. sub nom. Hiaatns v. CAMPBELT 
& Harrison, Lrp., Turvry v. BRINTONS, Ltn., 
[1904] 1 K. B. 328, ©. A. 
w{nnotalions :-—A8 to (1) Aid. Ismay, Imrie 7. Williamson, 


11908} A. C. 437. Expld. Broderick v. L. C. C., [1908] 2 
K. B. 807; Eke v. Hart-Dyke, [1910] 2 K. B. 677. Distd. 


Chandler «. GQ. W. Ry. (1912), 106 I. T. 479. Consd. 
Coyle (or Brown) ©. Watson, [1915] A. C. 1. Distd. 
Pyper ¢. Manchester Liners, [1916] 2 K. B. 691. Apld. 


Scott ». Pearson, [1916] 2 K. B. 61. Id. Innes (or 


Grant) vw. Kynoch, [1919] A. C. 765. Distd. Dennis 1. 
Mid. Ry. (1920), 13 B. W. Cc. OC. 542. Refd. Steel ov. 
Cammell, ‘Laird, [1905] 2 K. B. 232; Fitzgerald v. Clarke, 
11908) 2 K. B. 7963 Clover, Clayton *. Hughes, [1910 
A, C. 242; Sherwood v. Johnson (1912), 5 B. W. CL. GC. 
G86 3 Alloa Coal Co. wv. Drylie (1913), 6 B. W. Cc. GC. 398: 
Brown », Watson (1914), 83 L. J. P.O. 3073) Trim Joint 
District, School Board of Management ¢. Kelly, [1914] 
A. C. 667 5 Glasgow Coal Co, v. Welsh (1915), 8 B. W.C.C. 
635; Lyons r. Woodilee Coal & Coke Co. (1916), 9 B. W. 
(CC. 655; Burrell». Selvage (1921), NL. I. K. BK. 1340; 
Walker v«. Wynn, Timmins (1922), 1. LB. W. C. CG. 122: 
Carr ry. Port Glasgow Burgh (1923), 16 B. W. C. CG. 331; 
Hutchinson vr. Kiveton Purk Colliery Co., [1926] 1K. B. 
hae vine v. Guest, Keen & Nettlefolds, [1926] 1 
3800. Operation of scheme substituted for statu- 
tory provisions—Scheme applicable in term to 
‘* accident ’’—Disablement from disease included.| 
—-By Workmen’s Compensation Act, 1906 (¢. 58), 
s. 8 (1), where it is certified that a workman is 
suffering from a disease mentioned in one of the 
schedules to the Act & is disabled from earning his 
full wages & the disease is due to the nature of 
any employment in which he was employed within 
twelve months before the date of disablement, he 
is entitled to compensation as if the disease were 
® personal injury by accident arising out of & 
in course of the employment. The disablement is 
to be treated as the happening of an accident. 
Compensation is recoverable from the employer 
who last employed the workman during the twelve 
months before disablement, in the employment. 
1o the nature of which the disease was due. ‘The 
date of the disablement is the certified date of its 
commencement. Jor more than a year before 
Jan. 5, 1912, a miner had been in the employment 
of a firm of colliery owners. He was a member 
of a scheme, the provisions of which were under 
Workmen’s Compensation Act, 1906 (c. 58), s. 8, 
substituted for the provisions of that Act. The 
scheme was by its terms intended to be in substitu- 
tion for the Act & to provide a fund for the pay- 
ment of compensation to any member of the 
scheme in respect of personal injury caused by 
accident arising out of or in the course of the 
member’s employment. On Jan. 5, 1912, the 
miner left the employinent of the firm. Subse- 
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S. ©. 672; 62 Se. L. W447; (1915) 1 | 4 
Ss. L. T. 283; 8 B. W. C 
SCOT 


ie Cc. 410,— 

a. Condition precedent to com- 
pensation — Medical cerlificate—~ Sufi- 
cient if produced during arbitrulion pro- 
ceedings.|— TAYLOR v. BURNUAM & 
Co., [1909] S. C. 704; 46 Se. lL. RR. 





C. C. 247.—SCOT. 
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quently he was certified as disabled from carning 
full wages from a disease of the class described 
in Workmen’s Compensation Act, 1906 (c. 58), 
s. 8 (1), Jan. 6, 1912, being certified as the date of 
disablement :—-Held: (1) the word ‘“ accident ”’ 
in the scheme had the same meaning as in Work- 
men’s Compensation Act, 1908 (c. 58), & included 
disablement from disease described in sect. 8 (1); 
(2) the provisions of the scheme were to be 
read with those of sect. 8 of the Act, & the firm 
were liable to pay compensation, notwithstanding 
that on the date of disablement the miner had 
left their employment.-- LEAF ». Funrzm, [1914] 
3 Kk. B. 1068; 83 L. J. K. B. 182235 111 1. T. 
1100, D. C. 

3801. ——— Scheme construed in conjunction 
with Act,]~--L&ar vy. FuURZE, No. 3800, ante. 


SUB-SECT. 2.—DISEASES GIVING RISE TO CLAIM 
FOR COMPENSATION. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 43-47, sched. LIT.; Workmen’s Compensation 
lules, 1926, r. 41. 

Diseases generally, see Sect. 5, sub-sect. 1 C. (f), 
ante. 

3802. Death or incapacity must result from 
scheduled disease--Or sequela thereof—Sequela 
attributable solely to industrial disease—No evi- 
dence of attribution.|—Allegation of death due to 
lead poisoning or its sequela. ‘The county ct. 
judge found that the immediate cause of death 
was granular kidney; that granular kidney is a 
sequela of lead poisoning but also a sequela of gout. 
of alcoholism, heart-pressure, & other complaints. 
That lead poisoning was not proved to have been 
the cause of death, but that, on the other hand, 
the employers had not, having regard to the words 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 8 (2), proved that it was not the cause pf death : 
—Held: a misdirection, as the words of Work- 
men’s Compensation Act, 1906 (c. 58), s. 8 (2), 
have no application, unless it is proved that the 
death resulted proxiniately or ultimately from 
the disease, & the onus of proving this, notwith- 
standing the words of sect. 8 (2), rests upon 
appct. ; sect. 8 (2) presupposes death caused by a 
disease mentioned in sched. ITI.; it does not 
create a liability, but only places the liability 
upon the right) person.—HAYLETT v. Vigor & Co., 
[1908] 2 K. B. 837; 77 L. J. K. B. 113823 99 
].. 'T. 074; 24 T. 1. R. 8853 52 Sol. Jo. 7413 1 
B. W. C. C. 282, CoA, 

3803. ——— Extension of schedule by agreement 
or estoppel—Not permissible.|—Durron v. SNEYD 
Bycars Co., LTpD.. No. 3140, ante. 

3804. ——— Unauthorised treatment by wife of 
applicant—Novus actus interveniens.|—WILLIAMS 
v. GRAIGOLA MERTHYR Co., Lrp., No. 2804, ante. 

3805. ———_ Disease but not employment 
scheduled.|—-Although in Workmen’s Compensa- 
tion Act, 1906 (c. 58), sched. I1I., as extended by 
the Schedule to the Order of July 30, 1913, ‘* beat 
hand ”’ is sct opposite to the process of mining, 
yet it is a certifiable discase under Workmen’s 
Compensation Act, 1906 (c. 58), s. 8 (1), in the 
case of a workman who is not a miner; but in 





in fact to be conscquential lo disease. —- 
DUNN vv. SCOTTISH CO-OPERATIVE 
WHOLESALE SOCIETY, Lip. (1924), 17 
B. W. C. C. 336.— SCOT, 


c. Disease but not empluyment 
scheduled——Onus on workman to prove 
disease due to nature of employment. }—- 
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b. Death or incapacity must result 
scheduled disease—Or_ sequela 
thereof-—Sequela not scheduled—-Found 
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such a case the burden is on the workman to show | poisoning & was thereby disabled from carning 
that the discasc is due to the nature of the employ- | his full wages at the work at which he had been 
ment.—WILsON v. BLYTH SHIPBUILDING & Dry | employed. The certificate gave no date for the 
Docks Co., Lirp., [1919] 1 K. B. 324; 88 L. J. | commencement of the disablement, &, accordingly, 
K, B. 27; 1201. T. 1; 63 Sol. Jo. 67; 11 B. W. | by Workmen’s Compensation Act, 1906 (c. 58), 
C. OC. 173, O. A. s. 8 (4), it was deemed to have commenced at the 

3806. ——— General nature of employment—No | date of the certificate. ‘Ihe arbitrator was not 
direct evidence of contraction of disease.}—Where | satisfied that there was anything in the nature of 
«i workman, employed as a foreman of a gang of | applt.’s employment with resps. that would tend 
labourers who were engaged in unloading hides | to aggravate or accelerate the process of the 
& skins from a ship, died from anthrax, one of the | discase so as to warrant a finding that his disable- 
discases mentioned in the schedule, itt was held | ment was due to that employment & made an 
that the onus of proving that his death was due | award in favour of resps:—Jleld: applt. was 
to the nature of his employment was not shifted | entitled to compensation under Workmen's Com- 
to the dependants of the deceased workman | pensation Act, 1906 (e. 58), 8.8 (1), from resps. as 
notwithstanding that there was no direct evidence | being the last employers who had employed him 
to show that he had himself in fact handled any | within the twelve months immediately preceding 
of the hides or skins, & that as the employers had | his disablement in the employment to the nature 
failed to prove that the disablement was not due | of which the disease was duc, i.e. in work of the 
to the nature of his employment his dependants | same character as that to which his disease was 
were entitled to have an award made in their | due, namely, lead painting, notwithstanding that 
favour.-- MEADOWS v. ELLERMAN Linis, Jitp., | he failed to prove that his disablement was due 
[1920] 3K. 2B. 5445 89 1. J. KK. BB. 12843 124] to his employment) by resps.-- BLATCHFORD —?. 
LT. 655 367 L. R. 84175 64 Sol. Jo. 698; 13 | Srappon & Founps (1927), 43 PT. Ta. Re 424, TP. Ta. 
R,W.O. GC. 227, C. A. 3811. Results of surgical operation—Necessi- 

3807, Presumption of disability therefrom- — | tated by disease.|—-A workman, by reason of the 
Employment at or immediately before date of dis- | nature of his work, contracted a disease in his 
ablement.|—A workman had worked for W. for | right eye, which had to be removed. After the 
several years as a lead worker & had contracted | removal of the eye he obtained a certificate of 
lead poisoning, but had not worked for him within | disablement from a certifying surgeon, who 
twelve months of the disablement. Le worked | certified that, having personally examined the 
for RK. in a lead process for nine days within twelve | workman, he was satisfied that “ he is suffering 
months of but not * at or immediately before | from” an industrial discase— namely, ulceration 
his disablement as provided in Workmen’s Com- | of the corneal surface of the cye due to tar, pitch, 
pensation Act, 1906 (c. 58), 8. 8 (2). Tle died of | ete.--& further certified, under the heading 
lead poisoning, & his widow applied for com- |‘ Symptoms of Disease”: “ He has lost his right 
pensation :—Held: the death not coming within | eye as the result) of corneal ulceration ”? :—//eld : 
Workmen's Compensation Act, 1906 (c. 58), 5. 8 (2), | the words of Workmen's Compensation Act, 1006 
there was no presumption that the disease was | (¢.58).8.8 (2). suffering from a disease mentioned 
caused by the last employment; it was not | in the Third Schedule to this Act,” ae. an industrial 








enough for appet. to prove that her husband had | disease, ought to be construed as including the 
been employed in a lead process within twelve | case of a workman suffering from the results of a 
months & that he died of lead poisoning ; it must | surgical operation rendered necessary by the 
be shown that the disease was caused by the last | disease, & the certificate complied with the 
employment; &, on the facts, the disease had not | requirements of the Act. - Russe. (ARCHIBALD), 
been contracted in the last employment, & no | Urb. v. Corser, [P21] 1 ALO. 3513 901.3. P.O, 
case had been made against third parties —-DKan | 773 124 1.1. 5485 37 T. LR. 2445 65 Sol. Jo. 
vt. Reman Aur Porrery, Lrp.. [1914] 2K. B. | 2805 Me Ls. ot Fi - 176, eae gt ert 
1S? . Q° . ° A eS | » ° hot dltOns o— ° UNM fT. ACO = O-aph LOLOSAIO 
Ta 1 285 : 8 Sol. Jo. 302 7 B W. oe ou. SSG. (1921), 17 TW. CG, 336. Apld. Starkey rn. Clayton 
C. A, 


Annotations :-— Consd. M' Taggart ¢. Barr (1914), 5 B. WC. CC. 
376. Overd. Blatehford «. Siaddon & Founds (1927), 43 


rin 


(1925), 133 1. 'T. 612. Consd. Prendergast ¢. Lancasters 
Steam Coal Collieries (1925), E384 lL. TT. 1665 Seahill wv. 
Isvans (1926), 19 BL W. CL. Tb. 


. iL. R. 424. Refd. Barron v. Seaton Burn Coal Co. 
(1915), 112 L. T. 897. 

3808. - —— - — --,]- -BLATCHEORD t. STAD- 
DON & FouNDs, No. 3810, post. 

3809. Disease contracted more than twelve 
months before disablement—Employment in same 
trade within twelve months— Liability of last em~ 
ployer.)}—DrAN v. RuUBIAN Arr PoTTERY, LYD., 
No. 38807, arte. 
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SUB-sECT. J. Mispicabl CERTIFICATE, 
A. fn General, 

See Workmen's Compensation Act, L925 (ce. 84), 
sh. 43-47, Sched LIL. 

3812. By whom given -Certifying surgeon under 
Factories & Workshop Act, 1901 (c. 22)-—For dis- 
trict where workman employed—Workman not in 
district having shh Siar Bie ppct., whose home was 
at’ Liverpool, was employed by resps. as a boat- 
swain, & whilst painting the ship’s hold at sea 
contracted tcad poisoning. Ile was discharged 
in New York in Apr. 1908, subsequently returned 
1u0 Liverpool, & in Jan. 1909, obtained a certificate 
from the certifying surgeon for the Liverpool 
district undcr above Act, that he was disabled by 
lead puisoning from following his usual employ- 
ment :—Jleld: under Workmen’s Compensation 





—————— ae ee 





»]|--Applt., a painter, 
claimed compensation from resps., a firm of 
builders & house decorators, in respect of dis- 
ablement caused by lead poisoning. Applt. 
served in the Navy as a painter until 1918, & 
during that service contracted the disease of 
lead poisoning. Lis last) employment was with 
resps. from Oct. to Dec. 1924, when he Jeft owing 
to illness. In July, 1925, the certifying surgeon 
certified that he was then suffering from lead 
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SCULLION v, CADZOW Coal Co., Lrp., d. —— So MT accarr ; 376.—SCOT. 

11914) S.C. 363 S51 Se. LR. 89; | v Bark (WILLIAM) & SONS, LTD, e. ——- a.) -— O'NEILL 
11913) 98. lL. T. 271; 7B. WW... | (1915) 8. CU. 2245 52 Se. DL. Re 1255 | ov. Witsons & CLypi Coan Co., Lrp., 
853.—SCOT. [1914] 28. L. TT. 430; 8 LB. W. C. C. | (1926) 8. C. 680.—SCOT. 
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Sect. 22.—Indusirial diseases: Sub-scct. 3, A., B., 


Act, 1906 (c. 58), 5. 1 (4), para. 1, before appct. 
could make any claim for compensation in respect 
of an industrial disease he must get a certificate 
from the certifying surgeon appointed under 
above Act, for the district in which he was 
employed ; &, inasmuch as there was no district 
in which he was employed at the time when he 
contracted the disease, he could not successfully 
make a claim.—CurtTIs v. Buack & Co., [1909] 2 
kK. B. 529; 78 L. J. K. 1B. 1022; 100 L. T. 977; 
25 'T. L. R. 621; 53 Sol. Jo. 576; 2B. W. 0. C. 
239, C. A. 

Sce, now, Workinen’s Compensation Act, 1925 
(c. 84), 8. 44 (3), 

3813. ——- -—-—- —— Certificate by surgeon 
where workman resided.)]—'The workimun was 
examined on Jan. 10, 1924, by Dr. A., the certi- 
fying surgeon for the district in which he resided, 
who was not the certifying surgeon for the district 
where he was employed. Dr. A. certificd that he 
was not suffering from lead poisoning. The 
workman applied for a reference to a medical 
referec, whe, on Jan. 30, 1924, dismissed the work- 
man’s appeal & certified that he was not suffering 
from lead poisoning. On Apr. 9, 1924, Dr. P., 
the certifying surgeon for the district where the 
workman was employed, certified that he was 
suffering from Icad poisoning & was thereby 
disabled from carning full wages, & that his 
disablement began on Jan. 2, 192°. The county 
ct. judge fixed the rate of compensation payable, 
but he held that the decision of the medical 
referee was conclusive & he awarded that no 
compensation was payable :—-Held: Dr. A. not 
being the certifying surgeon for the district where 
the workman was employed, his certificate was 
of no effect & the appeal to the medical referee 
was not properly founded ; the workman, having 
obtained the certificate of the certifying surgeon 
for the district In which he was employed, was 
entitled to compensation at the rate fixed by the 
county ct. judge. 

1 see no objection to a workman applying for 
& obtaining a fresh certificate after a reasonable 
lapse of time, & in my opinion even if Dr. A.’s 
certificate had been a proper certificate under the 
sect. [Workmen's Compensation Act, 1906 (c. 58), 
s. 8|) there was no reason why the county ct. 
judge should not have paid attention to Dr. P.’s 
certificate. —-ANDERTON v. MARKHAM Iliywoop & 
Co. & Kasrwoop (JAMES) & Sons (1925), 18 
Lb. W.C. C. 121, C. A. 

3814. Chief medical officer of Post Office.] 
—-Under the power now contained in Workmen’s 
Compensation Act, 1925 (c. 84), s. 44 (3), the 
Secretary of State made regulations of which the 
material one was: ‘In the application of the 
provisions of the said scct. to telegraphist’s cramp, 
so far as regards a workman employed by the 
Postmaster-CGienera], the Post Office medical 
officer under whose charge the workman is placed 
shall, if authorised to act for the purposes of the 
said sect. by the Postmaster-General, be substi- 
tuted for the certifying surgeon.”’ 

C., a telegraphist employed by the Postmaster- 
General, was on the capitation list of the local 
Post Office medical officer at Grimsby. She 
complained that she had telegraphist’s cramp } 
in accordance with the regulations of the depart- 





in 
ment, the case was referred to the chicf medical 
officer, who had special knowledge of telegraphist’s 
cramp. ‘The chief medical oflicer certified that 
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C. obtained a rule nisi for a certiorari to quash the 
certificate :-—Held : (1) the chief medical officer was 
not the medical officer *‘ under whose charge C. was 
placed,’’ & he was not entitled to give a certificate ; 
(2) the granting of a certificate was in the nature 
of a judicial act in respect of which certiorari would 
lice; (8) an appeal to a medical referee under 
s. 43 of the Act was not cqually beneficial, since 
the referee’s concurrence with the chief medical 
officer’s certificate would be conclusive, whercas 
the certificate was a nullity; (4) (Avory, J.) 
whether an appeal was equally beneficial or not, 
C. being a party aggrieved, certiorart would go 
ex debilo justitie at her instance.—lR. v. Post- 
MASTER-GENERAL, Lz p. CARMICHAEL (1927), 435 
T. L. R. 228, D. C. 

3815. Disablement antedated beyond six months 
—Claim by workman after expiration of six months 
—Whether out of time.]—Moork v. NAVAL CoL- 
LIERY Co., Lrp., No 3033, ante. 

3816. Certificate of disablement-—Certificate of 
suspension— Not mutually oe ry 
painter, was formerly in the employ of resp. 
On May 29, 1920, he became ill & consulted his 
panel doctor, who certified that he was suffering 
from lead poisoning. On Aug. 12, 1920, the 
certifying surgeon gave a certificate of suspension 
under Workmen’s Compensation Act, 1906 (c. 58), 
gs. 8 (1) (ii), that he had suspended appct. from 
his usual employment on account of his having 
contracted lead poisoning. Resp. appealed against 
this certificate to the medical referee, but his 
appeal was dismissed. Compensation was paid 
to appct. as from Aug. 12,1920. On Jan. 20, 1921, 
appet. obtained from the same certifying surgeon a 
certificate of disablement) under Workmen’s 
Compensation Act, 1906 (c. 58), 8. 8 (1) (i), which 
stated that he was suffering from dermatitis, 
the result of lead poisoning, & that the disablement 
commenced on May 29, 1920. An appeal from 
this certificate was dismissed by the medical 
referee on Feb. 4, 1921. Resp. refused to pay 
further compensation as from that date. In 
Apr. 1921, appct. commenced arbitration pro- 
ceedings, & in his particulars of claim he set out 
both the certificate of suspension & the certificate 
of disablement. Resp. in his answer alleged that 
appct. had not since Feb. 4, 1921, been incapaci- 
tated from work as the result of lead poisoning 
or dermatitis. At the hearing evidence was given 
on behalf of resp. by medical witnesses that appct. 
was not suffering from lead poisoning or its 
sequela, &, further, that the dermatitis Jad 
nothing to do with lead poisoning. The deputy 
county ct. Judge found that appct. was unable 
to work by reason of lead poisoning from May 29) 
to Aug. 12, 1920; that he was not incapacitated 
from work on account of lead poisoning or its 
sequelu: since Feb. 4, 1921; & that appct. had not 
satisfied him that dermatitis had any connection 
with lead poisoning. He held that the certificate 
of disablement was invalid, as appct., having 
elected to procced under sect. 8 (1) (ii), cogld not 
revert to the procedure under sect. 8 (1) (1) -— 
Held: (1) the remedies provided by Workmen’s 
Compensation Act, 1906 (c. 58), s. 8 (1) (i) & (ii) 
were not alternative in the sense of being mutually 
exclusive, & appct., having obtained a certificate 
of suspension under clause (ii), was not precluded 
from subsequently obtaining ‘a certificate of 
disablement under clause (i), which fixed the 


happening of the accident at an earlicr date & 


thereby entitled hin to compensation as from that 
date; (2) the certificate of disablement having 
certified that appct. was suffering from demnatitis, 


C. was not suffering from telegraphist’s cramp. | & no evidence having been adduced by resp. to 
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show that appct. was not then suffering from the 
same disease as that certified, the deputy county 
ct. judge was bound by the certificate, & was not 
entitled to find on the evidence before him that the 
disease was not in fact that which was certified ; 
therefore the appeal must be allowed & an award 
made in favour of appct.—ROLLINGS v. THOMPSON, 
(1922]1 K. B. 329; 911.5. K. B. 301; 126 L. T. 
3133; 66 Sol. Jo. 107; 14B.W.C. C. 190, CU. A. 

Annotation :—Apld. Short v. Parker (1926), 95 L. J. K. B. 


B. Validity. 
See Workmen's Compensation Act, 1925 (c. 84), 
43-47, ached. IIT. 

3817. Certificate ambiguous & contradictory— 
Refusal of arbitrator to act thereon.]—A certi- 
fying surgeon certified that a bookbinder was 
suffering from lead poisoning or its sequela, but 
stated, in his certificate, that there were none of 
the usual symptoms & that the disease could only 
be inferred from the man’s history of the case. 
The county ct. judge, with the advice of a medical 
assessor sitting wilh him, refused to act on this 
certificate, on Lhe ground that iG was ambiguous & 
contradictory, & dismissed an application for 
compensation based upon it :—Held: there was 
no misdirection, & the judge was entitled to ignore 
this certificate.—MapPr v. STRAKER & SON, SMITH 
BroruErs, Lrp. (1914), 7B. W.C. GC. 18, C. A. 


Annotations :—Distd. Chutcr v. Ford, [1915] 2 kK. LB. 113. 
Dbtd. litussell ov. Corser, [1921] 1 A. GC. 35]. Ip my own 
opinion, it. is not a judgment which showd be followed 
(LORD SUAW OF DUNFERMLINIE). 


3818. At variance with finding of medical referee 
— Date of disablement. |—I"rost ¢. CLANWAY COL- 
LIERY Co., Lirn., No. 33831, post. 

3819. Insufficient description of disease.|— A 
certifying surgeon certified that a workman was 
suffering from ‘‘ cataract of right eye’? +—-dleld : 
the certificate was insuflicient, as the term 

‘cataract’? alone was not nan industrial disease 
under Workmen’s Compensation Act, ae (c. Hk). 
—DAVIES 1 WERN TINPLATE Co., Lito. (192 2), 
15 B. W.C. CG, 242, C. A. 

Certificate given by wrong certifying surgeon. |— 

See No. 38138, ante. 


. Low far Conclusive. 
See Cie s Compensation Act, 1925 (c. 8&1), 
es. 43-47, sched. IT. 

3820. As to nature of disease—In absence of 
appeal to referee.|— B. was a painter employed by 
€. & Sons, Ltd., & he clainied compensation from 
them for incapacity caused by Ivad poisoning 
contracted by him whilst in their service in 1914. 
Ife consulted Dr. Bond, a certifying surgeon under 
Factory & Workshop ‘Act, 1901 (c. 22), who on 
Mar. 31, 1915, gave a certificate that appct. was 
suffering from lead poisoning & its sequel & was 
thereby disabled from carning full wages; that 
the disablement commenced on Feb. 27, 1915, & 
that the leading symptoms of the disease were 
tremors in the arms & hands. There was no 
appeal to a medical referee. At the hearing of the 
arbitration Dr. Bond gave evidence confirming 
his certificate, & he was supported by another 
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at or immediately PANT SIV CECH. 69 BUD SROR 5. (At ur Immodiulely before the date of 
disablement :—Ifeld : 
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doctor. The employers called two doctors who 
had seen claimant in June, 1915, & they gave 
evidence that he was not suffering from lead 
poisoning, but from ‘‘ Parkinson’s disease,’”? which 

as not an ‘ industrial disease ’’ within the Act. 
It was suggested that it was open to them to prove 
that this was so since the date of the certificate, 
but they admitted in cross-examination that 
appcet. had been suffering from the same disease 
throughout, so that in effect their evidence was 
that the certificate was wrong & ought to be 
disregarded :—Held: the only appeal from the 
certificate was to a medical referee as provided 
by Workmen’s Compensation Act, 1906 (c. 58), 
s. 8 (J) (f), & in the absence of such awn appeal the 
correctness of the certificate could not be disputed 3 
appct. was therefore entitled to compensation.— 
BiepFoRD v. Cowran & Sons, Lrp., [1916] 1 
Ik. B. 980; 85. J. K. B. 10660; 114 L. T. 861; 
32 'T. L. R. 410; 9B. W.C. CC. 208, C. A. 


.{nnotations :~-—Folld. Rollings «. Thompson, [1922] 1 K. B. 
329 Retd. Chippendale v«. Lytham Nigh Explosives 
‘igiay: 120 L. T. $ 


3821. No evidence of other disease.|— 
ROLLINGS ¢. THOMPSON, No. 3816, ale. 

3822. Certificate in fact mistaken—Fresh pro- 
ceedings on obtaining proper certificate.|— A work- 
man claimed, & was certilied after an cxamination 
by a certifying surgeon, to be suffering from an 
industrial disease namely T.N.T., or 'Trinitrotoluol 
poisoning. At the arbn. the employers proved 
that the disease could not possibly have been 
contracted in their employment as they did not 
make any trinitrotoluol, but only pieric acid. 
lt appeared that the surgeon had made a mistake, 
& should have certified poisoning by nitrous 
funnes. The county ct. judge dismissed the 
application: —Held: the certificate must be 
deemed to be conclusive, & the award inust stand, 
but fresh procecdings might ay initiated upon 
obtaining a proper certificate, —CiIPpPENDALE v. 
HWrow EXPLOsIVes, 7p, (1918). L. J.WK.B. 1435 
120 1.1.93 FEB. WL... 22d, OG. A. 

Certificate of seer Sabena certificate of 
recurrence of disease.|—See No. S0GL, aie. 

Finding of medical referee. |——Sce Nos. 3830, 3831, 
past, 





D, Appeal to Medicat Referee. 


See Workimen’s Compensation Act, 1925 (c. §4), 
ss. 13-47, sehed. LH. 

3823. Only mode of appeal against certificate. | 
BrpFORD v. COWTAN & SONS, LID., No. 3820, ane. 

3824. Who may appeal - -Last employers. | — 
The certifying surgeon certified taat appect. was 
suffering from lead poisoning om Apr. 9, 1924. 
During the twelve months prior to that dute 
appet. had beeu employed as a painter for the 
last fortnight by the first vesps., M. Hi. & co., 
& during the rest ‘of that year by the second resps., 
J. EK. & Sons. Under Workinen’s Compensation 
Act, 1906 (c. 58), 8. 8 (i) (e), notice of the disable- 
ment was given to M. J. & co., who did not appeal 
tu the medical referee. Appet. filed his request 
for compensation against M. Li. & cu., aS resps., 
but the hearing on June 23 was adjourned to 


ot 
a a ne eee 


Not as to employment being cause of 
discuse-—-Mrerely displacce presumption 
in favour of worleman.jJ— M‘'GINN c 





the errtificate 


f. Non-conformity with statutory re- 
Quirements.|—A workman roceived a 
cortificate from a certifylug surgeon 
Which stated that he was suffering 
from paralysia as a scquel to, & a 
result of, lead-polsoning, & that he was 
incapacitated as from uw certain date, 
but did not state the work in which 
the workmen alleged he was employed 


was invalid as not conforming sa) 
statutory requircments. —M ARK 
LEADHILLS Co., Lrp., {WIKI S.C. gin: 
55 Se. Le. RR. F3es (1918) 2s. OL. T. 
170; 11 B. W.C.C. 389.-- SCOT. 


PART XIV. SECT. 22, SUB-SECT. 3. 


g. Huw far decision conclusive — 


Upstron CoaL Co., LTp., [1912] 8. 
668.—SCOT. 


ae =e -~ ons 


——.] —~ WALKER 
v. cau Coan Ca., Lip. (1925), 18 
LB, W. CU. C. 657. --§COT. 


k. Duty of referce — No obligulion 
disablement. }— 


lo certify estent of 
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Sect. 22.—Industrial discases: Sub-sect. 3, D. & 
It.; sub-sectls. 4 & 5.) 


enable J. E. & Sons to be joined also as resps. 
J. i. & Sons then applied for leave to appeal to the 
medical referee, but were refused by the registrar, 
& at the hearing on July 2J the county ct. judge 
directed appct. to serve J. Ki. & Sons with the 
certificate of the certifying surgeon to enable them 
to appeal to the medical referee, & adjourned the 
case sinc die. The workman appealed :—Held: 
the last employers, who were the persons primarily 
made liable for compensation under Workmen’s 
Compensation Act, 1906 (c. 58), 4. 8 (i) (€), were 
the only persons who had the right to appeal from 
the certifying surgeon's certificate to the medical 
referce under sect. 8 (i) (f), & the case must go 
back for  hearing..~ANDERTON v. MARKHAM 
Hirywoop & Co. & Kastwoop (JAMEs) & SONS 
(1924), Y4 I. J. K. B. 5253 182 L. T. 2883; 69 
Sol. Jo. 88; 17 B. W.C. C. 211, C. A. 5 subsequent 
proceedings (1925), 18 B. W. C. C. 121, C. A. 

3825. Grounds of appeal--By workman—Not re- 
fusal of certificate only.|—By Workmen’s Com- 
pensation Act, 1006 (c. 58), 5. 8 (J) (iii) (J), if an 
employer or a workman is aggrieved by the action 
of a certifying or other surgeon in giving or 
refusing to give a certificate of disablement of 
a workman by an industrial disease within the 
Act, the matter shall be referred to a medical 
rcferee, whose decision shall be final. Where the 
certifying surgeon had given a certificate that a 
workinan was suffering from an in-lustrial disease, 
but in the certificate fixed the commencement of 
the disablement at a date which, under the circum- 
stances of the case, precluded the workman from 
taking proceedings for compensation under the 
Act :—Held: the workman was “ aggrieved ”’ 
by the refusal of the surgeon to give a certificate 
Within Workmen’s Compensation Act, 1906 (ce. 58), 
s. 8 (1) (iit) (f), & the workman had a right of 
appeal to the medical referee.—BIkKS v. STAFFORD 
Coan & Iron Co., [1913] 3 K. B. 686; 82 L. J. 
Ix. B. 135430 109 L. T. 2003 57 Sol. Jo. 729; 
G15. W.C. OC. O17, CoA, 

3826. —-— Certificate bearing erroneous 
date. |—Dikks v. StarkoRD Coat & Inon Co., No. 
3820, ante. 

3827. Powers of referee—-Fixation of date of 
disablement.|] — Birks v. SrarForp Coan & 
Iron ('o., No. 3825, ante. 

3828. —-—.|—The workman, a collier, on 
Noy. 7, 1918, was certified to be suffering from 
muiner’s nystagmus. Jie had been working for 
some months in that year for a colliery co. other 
than resps. Ile received compensation on the 
ground of incapacity through nystagmus from 
Nov. 1915, up to Aug. 1919, when he started 
wurk again & carned the ordinary wages of a man 
of his class. In Nov. 1919, he entered the 
employment of resps., & worked for them up to 
Jan. 1920, when he was again certified by the 
certifying surgeon to be suffering from miner’s 
nystagmus. The certificate was dated Jan. 30, 
1920, but it did not state the date at which the 
disableinent began. Iesps. applicd for a reference 
to the medical referee on the grounds (inter alia) 
that the workinan only entcred the employment 
of resps. in Nov. 1919, & that previous to his 
entering their employment, the workman was 
suffering from, & had been in receipt of compensa- 
tion for, nystagmus, & further, that the certificate 
did not state the date of disablement. The 




















Neither under Workmen’s Compensa- 
tion Act, 1906, nor under Workinen’s 
Compensation Act, 1923, is a certifying 


surgcon or a medical referee required 
to certify as to the extent of the 
dirablement.—GILHOOLKY vt. WATEON 
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medical referee gave his decision in the terms of tk 
form in the regulations relating to medicé 
referces: ‘ I allow the appeal of the East Barnsle 
Colliery Co., Ltd., against the certificate c 
disablement granted to Reuben Turton on Jan. 30 
1920.’ The workman’s solr. then sought to hav 
the certificate of the medical referee sct aside c 
the question of liability decided under Workmen 

Compensation Act, 1906 (c. 58). That was refuse’ 
by resps., & proceedings were instituted for axbr 
When the case came before the county ct. judge 
the preliminary point was taken that the prc 
ceedings were not maintainable because the certi 
ficate of the medical referee was conclusive, ¢ 
showed that there was no ground for a claim. Tc 
that it was answered that the certificate of th: 
mcdical referee was invalid cither on the ground o 
uncertainty, or that the medical referce hac 
decided it on grounds on which he had no right te 
decide it. ‘The county ct. judge, with the consen 
of both parties, communicated with the medica 
referee, & was informed by him that he did finc 
that the workman was suffcring from nystagmus 
but that he had come to the conclusion tha- 
resps. were not responsible, as the workman hat 
said, definitely, that when he started work witl 
resps., he had not got over the nystagmus which he 
had contracted while working for his previous 
employer. The county ct. judge held that the 
preliminary objection was bad, & that the arbn 
must proceed :—Held: the medical referee hac 
acted on grounds which were beyond his Juris- 
diction to entertain, & the judge was right ir 
overruling the preliminary objection. The 
question as to whether a further reference to the 
medical referee was barred was not decided by 
reason of the counsel for the workman consenting 
not to oppose an application for the same if made. 
—Turron v. Kast BARNSLEY COLLIERY, LTD.. 
[1921] 1 K. B. 3869; 90 L. J. K. B. 207; 124 
L. 1.489; 183 B.W. C0, C, 202, C. A. . 

3829. Fact of suffering from disease.|— 
TURTON v. LHaAst BARNSLEY COLMERY, Lrp., No. 
3828, ante. 

3830. How far decision conclusive.|—When a 
workman appcals from the refusal of a certifying 
surgeon to give him a certificate of disablement 
from an industrial disease under Workmen's 
Compensation Act, 1006 (c. 58), 8. 8 (1) (i), & the 
mcdical referee allows the appeal & fixes the date 
of disablement, his decision is final, & is equivalent 
to the certificate which the certifying surgeon 
ought in the opinion of the medical referee to have 
given.—CHUTER v. Forp (J. J.) & Sons, Lrp., 
[1915]2 K.B. 113; 84L. J. K. B. 7038; 112. 7. 
881; 3LT. L. R. 1873 8B. W.C. C. 100, C. A. 
annotations :—Folld. Frost r. Clanoway Colliery Co., [1920] 

oo B. 423. Reid. Bedford rv. Cowtan, [1916] 1 K. B. 


3831. ——.]—Where a certifying surgeon has 
given to a workman a certificate that he is suffering 
from an industrial disease, & is thereby disabled 
from carning full wages, & that his disablement 
commenced on a certain date, & the medical 
referee has allowed an appeal by the cmployer, 
his decision is final, & the certifying surgeon cannot 
validly give a second certificate reasserting the 
saine date of disablement.—FRost v. CLANWAY 
COLLIERY Co., Lrp., [1920] 1 K. B. 423; 89 L. J. 
K. B. 355; 122 L. T. 298; 36 T. L. 1. 56; 12 
Bb. W. C. C. 858, C. A. 

38382. -]—Where the workman, a baker, 
has obtained from a certifying surgeon a certificate 











(JOHN), Lrp., [1924] S. C. 794; 6. 
Se. L. R. 530; [1924] S. L. T. 547 
17 B. W. Cc, Cc; 388.—SCOT. 
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that he is suffering from bakers’ dermatitis, & on 
that certificate the employer, for a time, pays the 
workman full compensation on the ground that 
the workman is suffering from dermatitis due to 
long exposure to dust in the baking industry, an 
industrial disease for which compensation is 
payable under Workmen’s Compensation Act, 
1906 (c. 58), 5. 8, & the employer afterwards 
proceeds under Workmen’s Compensation Act, 
1923 (c. 42), 8. 14, to have the compensation pay- 
able to the workinan diminished or stopped, & 
on no agreement being come to between the 
employer & the workman with regard to the 
condition or fitness of the workman for employ- 
ment, the matter is referred to a medical referee 
under Workmen’s Compensation Act, 1906 (c. 5S), 
sched. J., clause 15, there being no dispute that 
the workman was suffering from dermatitis due 
to Jong exposure to dust in the baking industry, 
the decision of the medical referee on the question 
submitted to him is final & conclusive & cannot 
be reviewed by a county ct. judge.—SuHoRr »v. 
PARKER (1926), 95 L. J. K. 2B. 8403 185 1. 0% 
628; 19 B. W.C. C. 190, C. A, 

3833. —-— Consecutive & contradictory certi- 
ficates—Certificate conclusive as to facts on par- 
ticular date.)-—PRENDERGAST ov. LANCASTERS 
STEAM CoAlL COLLIERIES, Lirp., No. 83061, ante. 

3834. —-—.J|—A miner was certified 
suffering from nystagmus in July, 1923, & again 
in Aug. 1924. In Feb. 1925, the medical referee, 
on a reference to him under Sched. 11. (15), 
certified that he ‘is not suffering from miner's 
nystagmus. Ile is hyperopic, & has incipient 
cataract; his condition is such that he is fil for 
surface work; his incapacity is not due to the 
accident.’” Compensation thereupon ceased. In 
July, 1925, the workman obtained another 
certificate that he was suffering from nystagmus, 
& the same medical referce this time confirmed it. 
The employers, however, resisted payment. of 
compensation on the ground that the previous 
finding of the medical referee was conclusive. 
The county ct. judge, however, acted on the final 
certificate & awarded compensation : -- eld: the 
certificate of the medical referee of Feb. 1925, 
was only conclusive of the matter at. that date 
but did not preclude the judge from following the 
certificate given at a later date. The award was 
therefore right.—ScawiLi. v. RICHARD EVANS & 
Co., Lrp. (1926), 19 B. W.C. C. 12, C. A. 








Ii, Certiorari to Quash. 

See, generally, CROWN Practick, Vol. AVI. 
pp. 412 et seq. 

3835. Certificate wrongly given—Whether ap- 
peal to medical referee alternative remedy.|—lt. 1. 
POSTMASTER-GENERAL, Ka p. CARMICHAEL, No. 
3814, ante, 


SUL-SECT, 4.—REPRESENTATION AS TO PARTICULAR 
DISEASE. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 43-47, Sched. I]. 

3836. Representation must be wilful— Declara- 
tlon signed unread—Mistaken belief as to nature of 
document,]—1n 1013, appct., while in the employ- 
ment of resps., was incapacitated by wuncr's 
nystagmus & received compensation for a time. 
In 1914 he joined the army. In 1919 he re-entered 











PART XIV. SECT. 22, SUB-SECT. 4. | 2 
1. False statement of absence of use 


of lead in other employments—— Claim | C. CU. 569.—SCOT. 


barred.) —BURNTAM = & 
NAYLOR, [J910JS. C. 7053 47 Se. lL, ht. 
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resp.’s employment, having signed a statement 
declaring that he had not previously suffered 
from ‘‘ nystagmus.” Ile was later again disabled 
by miner’s nystagmus, & claimed compensation. 
The employers contended that, by the signed 
statement, appct. had wilfully & falsely represented 
himself in writing as not having previously suffered 
from an industrial disease, & so disentitled himself 
from receiving compensation, by virtue of Work- 
men’s Compensation Act, 1906 (c. 58), s. 8 (1) (0). 
Appct. said that he did not read or understand 
the statement before signing it, & assumed it was 
the usual signing-on form for obtaining his lamp. 
The county ct. judge believed appet. & found that. 
the statement though false was not made wilfully. 
Ife therefore made an award for the payment of 
compensation : —//eld: it was a question of fact 
upon which there was evidence to support the 
finding, & there was no misdirection.-—BRINDLEY 
v. SHELTON Iron, STEEL & CoAL Co., Limp, (1923), 
128 L. T. 788; 16 B.W. eC. CL 1, CLA. 

3837. Doctors differing in diagnosis—Knowledge 
of workman—Deduced from similarity of symptoms. | 
-—-In July, 1922, a workman signed a declaration 
representing himself as not having previously 
suffered from nystagmus. In Nov., 1922, he 
contracted that disease, In July, 1919, after being 
in the army for some time, he hac suffered from 
eye trouble. We had then been examined by 
two doctors, both of whom were ealled, & said 
that he was not in 1919 suffering from nystagmus, 
& he was granted «a pension for the eye trouble 
as being caused by army service. he man 
admitted that he had in 1919 also been examined 
by a third doctor who had told him that he was 
suffering from nystapmus, & that, in Nov. 1922, 
he knew then that he had previously suffered 
from nystagmus, because he was then suffering 
from the same symptoms as in 110. Relying 
chiefly upon this last adinission, the county ct. 
judge decided that the man was not entitled to 
compensation, he having wilfully & falsely 
represented himself in’ writing as not having 
previously suffered from. the disease, when in 
fact he had suffered from it & knew that he had :--- 
Hleld : there was no evidence that the man in fact 
had suffered from nystagmus before he signed the 
declaration & therefore no evidence to justify a 
finding that he had wilfully & falsely represented 
himself in writing as not having previously suffered 
from the disease.-—MULLINEUS 0, KLORENCE COAL 
& Tron Co, (1923), 220 1. Th. 400; 16 BW. GG. 
S&C. A, 


—mee 8 ee 


SuB-SKET. 5.— RECOVERY FROM AND RECURRENCE 
OF DISKASI. 

See Workmen's Compensation Act, 1925 
ss. 453-17, Sched. LF. 

3838. Proneness to recurrence - - Whether 
amounting to suffering from disease—Or due to 
previous attack on natural tendency.|—<A coilier 
was predisposed to suffer from nystagmus, an 
industrial disease within Workmen’s Compensa- 
tion Act, 1906 (ce. 58), sched. LIT. From two 
attacks he recovered completely, but his employers 
then refused to continue his employment on 
account of the likelihood of the recurrence of the 
disease. The workman being unable to obtain 
work, applied for compensation. The county 


(c. 84), 


ct. judge found that the man had “in a sense” 
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Sect. 22.—Industrial diseases: Sub-sects. 5 & 8.] 


completely recovered from the last attack of the 

disease, but that his incapacity to get work was 

the result of the disease & awarded compensation : 

—Held: there was no evidence that the man’s 

tendency to nystagmus was duc to his previous 

attacks of the discasc, as opposed to his natural 
tendency to this disease, & therefore there was no 
evidence that his incapacity resulted from his 
having had the attack of disease or “ injury ” 
when at work.-—JONES v. NEw BRYNMALLY 

CoLLIERY Co., Lip. (1912), 106 L. T. 5243; 5 

B. W. C. C. 875, C. A. 

Annotations :—Folld. Darroll v. Glasgow Iron & Steel Co. 
(1912), 6 B. W. CG. C. 354. Apld. Garnant Anthracite 
Collieries r. Rees, [1912] 3 K. LB. 372. Refd. Jones v. 
Guest, Keen & Nottlefolds (No. 1) (1915), 60 Sol. Jo. 75. 

3839. -] — On application by 
employers for a revicw of a weckly payment under 

Workmen’s Compensation Act, 1906 (c. 58), 

it appeared that the compensation had been 

awarded in respect of an industrial disease, & the 
county ct. judge held that although appct. was no 
longer suffering from the disease he was unable 
to do his former work because of his increased 
susceptibility to the discase owing to his first 
attack, & that he was therefore still entitled to 
compensation :—/eld : on this finding, the effects 
of the accident. that is of the industrial 
discase, still continued to exist, & appct. was 
entitled to compensation.--GARNANT ANTHRACITE 

COLMERIES, Lrp. v. Kris, (191:'] 8 K. B. 372; 

811. J. K. B. 1189; 11.5. 0.0. 70; 107 LT. 

279; 5B. W.C. C. 604, C. A. 

Annotations :—Refd. Darroll ». Glasgow Tron & Stoecl Co. 
(1912), 6 B. W.C. C. 354; Jones v. Guest, Keen & Nettle- 
folds (No. 1) (1915), 60 Sol. Jo. 75. 

3840. -|—A miner who had been 
incapacitated by an industrial discase, & had been 
paid compensation, completely recovered, & the 
compensation was stopped. Hethen applied for an 
award as being partially incapacitated owing to 
increased susceptibility from having once had the 
disease, & adduced medical evidence to this effect. 
There was unanimous medical evidence, however, 
that such susceptibility was also duc to a congenital 
defect from which he suffered. The county ct. 
judge held that there was no incapacity, & dis- 
missed the application :—Held: there was no 
misdirection.-- JONES v. GUEST, KEEN & NETTLE- 
FOLDS, Lrp. (No. 1) (1015), 60 Sol. Jo. 75: 9 
B. W.@. 6. 113, C. A. 

3841. —— -——.|-—)RENDERGAST v. TAN- 
CASTERS STEAM COAL COLLIERIES, LTD., No. 3061, 
ante. 

3842, ——- ——.]—IJn 1923 the workman while 
employed by M. contracted dermatitis, having 
been working as a baker for fifty years without 
previously having the disease. After he had 
recovered he went into the employment, on Aug. 11, 
1924, of resps., but was certified to be suffering 
from dermatitis, the date of that disablement 
being fixed as commencing from Aug. 27, 1024, 
& lie was paid compensation until Feb. 7, 1025, 
when resps. stopped the weckly payment in con- 
sequence of a report by their doctor that he had 
recovered. The workman did not proceed in 
accordance with proviso to sect. 14 (ec) of Work- 
men’s Cotmpensation Act, 1923 (c. 42), but 
instituted arbitration proceedings under Work- 
men’s Compensation Act, 1906 (c. 58), & thereby 

















claimed compensation for partial incapacity. 





Guiasgow IRON & STEEL Co., Lrn., 
11913] S. C. 387; 50 Se L. RR. 226; 


{1912) 28. L. T. 506; 6B. WL. GC, 
354.—SCOT. 


n. Recurrence afler settlement for 
lump sum & return to work—IWorkman 
not barred as to future claims for same 
discase.}—UGLANCY ». WATSON (JOHN), 
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The county ct. judge found that he had entirely 
recovered from dermatitis but had acquired a 
proneness to the disease, so that if he returned to 
this particular work he ran the risk of a recurrence 
of the discasc, & was in consequence incapacitated 
from work in his particular trade; but he held 
that because he was not at that; moment suffering 
from the disease, Workmen’s Compensation Act, 
1906 (c. 58), 8. 8 (1) (i), did not apply, & thercfore 
he was not entitled to compensation :—IJleld : 
the case must go back for re-trial as foo narrow a 
view had been taken by the county ct. judge 
of the meaning of ‘‘ suffering from disease,’’ & the 
man might be suffering if incapacitated from 
employment by the risk of recurrence of the 
discase due to a former attack, & that incapacity 
was due to the disease, & having regard to the 
words in the latter part of the order of the Secretary 
of State made on Jan. 22, 1923, in pursuance of the 
power so given by Workmen’s Compensation Act, 
1906 (c. 58), amending the order made on Feb. 26, 
1918, ‘* unless the judge is satisfied that the discase 
has been contracted through long exposure in the 
industry,” the county ct. judge must find whether 
the disease had Icft a proneness to recurrence & 
then consider the last part of the order of 1923, 
& be satisfied whether the discase was contracted 
through long exposure in the industry.—STARKEY 
v. CLAYTON & Sons (1925), 133 J. T. 612; 18 
B. W. C. C. 346, C. A. 
Annotalions :—Apld. Prendergast v. Lancasters Steam Coal 
Collierics sd 134 LL. T. 1663; Sceahill vr. Evans (1926), 


19 BL. W.c.G. 112. Refd. Rhodes v. Dighy Colliery Co. 
(1926), 70 Sol. Jo. 796. 


3843. Recurrences under different employers— 
Claim against intermediate employer—Having paid 
compensation up to recovery—No claim against last 
employer.|—A workman contracted in 19J0 an 
industrial disease while engaged in building work 
in the employment: of certain employers. Iie left 
their service to obtain work of another character. 
In Jan, 19138, he engaged in the samc sort of work 
which had caused the diseasc, with Messrs. M., 
& the disease returned. He left their cmploy- 
ment after working for a few days & received com- 
pensation from them down to Mar. 1913, when he 
had recovered from the discase. Jic then under- 
took other work, but in June, 1914, he went back 
to the same sort of work, & got employment with 
S. & M., & the disease reappeared, & he had to 
abandon the job. Le claimed compensation from 
Messrs. M., on account of the injury sustained in 
Jan. 1913. The county ct. judge found that, 
although he had recovered from the attack of 
Jan. 1913, the susceptibility to the disease con- 
tinued, & he awarded compensation to be paid by 
Messrs. M. :—Held: primd facie the workman was 
entitled to recover compensation from 8. & M. 
as his last employers, who ought to have been 
resps. & might have set up, under Workmen’s 
Compensation Act, 1906 (c. 58), s. 8 (1) (i) (e) (ii), 
that other employers were liable, but that it was 
not open to him to make a claimrn & recover com- 
pensation from Messrs. M., as it was not shewn that 
his susceptibility to the disease was contracted 
while in their employment.—TImMpson v. MOWLEM 
(JoHN) & Co., Lrp. (1915), 84 L. J. K. B. 1149; 
112 L. T. 885; 8B. W.C. C. 178, C. A. 


Annotations :—Consd. Meredith v. Ebbw Vale Stcel, Iron 
& Coal Co. (1925), 133 lL. T. 641; Starkey v. Clayton 
(1925), 133 L. T. 612. 

3844. Incapacity only as to particular employ- 
ment—Wherein disease contracted—Compensation 


LTp., (1915] 8S. C. 232,n.3; 62 8c. L. R. 
279; (1915]18S.0.7T.75; 833b.W.CC. 
391.—SCOT. 
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for partial incapacity.|—By Statutory Rules & : goa : : 
Orders, 1918, made by ee Sicecbary of State under aiablenant Warn Geesin: of fe page eres 
Workmen’s Compensation Act, 1906 (c. 58),| there was evidence to support t , 
+s a port the finding, but 
s. 8 (6), dated Feb. 26, 1918, it is provided by | it was doubtful where two certificates had been 
clause 2 of No. 287, that a workman suffering from | given that it followed as a matter of law that the 
dermatitis is not entitled to compensation “if | second certificate prevailed & that its date must 
he is disabled only from employment in the | necessarily be the date of the accident from which 
Lgelpoarae process in which the discase has been hee workman could claim compensation. pes 
eLle 4 OF r 4 yf ry OTST, . : 
Where, therefore, a baker contracted dermatitis (oc lat H Pay Ae Fae ee ] ae tf eer 
in his employment, & the certifying surgeon | 251, (. A. , i ; »~W. OC, 
certified that he was thereby disabled from carning 
: ull i. oe Nae oea Was awarded compensa- 
ion during total incapucity. Ile claimed that ole hance 
he was entitled to further compensation on account SUB-Si i 6.—CONTRIRUTION BETWEEN Eim- 
of partial disablement. According to the medical PLOYERS WHERE DIskAse GRADUAL. 
evidence, he had recovered, & he was now capable See Worknien's Compensation Act, 1925 (c. 8+), 
of doing any kind of work except baking, or work | 88: 48--17, Sched. IIT. ;| Workmen’s Compensation 
which induced excessive perspiration :—ZJ/eld : Rules, 1926, r. 41. 
having regard to Statutory Rules & Orders, 1918, 3847. Gradual development of disease—While 
No. 287, clause 2, he was not entitled to any further | Under several employers—Proof of contraction 
compensation.—ALLMARK v. Write (1923), 92 | Of disease—Partly in one employment, partly in 
LJ. K. B. l084; 129. 7T. 1145 168. Wo. c, | other.J—Where a workman is sulfering from an 





8, CA “industrial disease,’ within Workmen’s Com- 
Annotation :—Consd. Starkey 7, Clayton (1925), 133 L. T, | pensation Act, 1906 (c. 58), 4. 8. due to the nature 
G12. of the employment in which he was employed 
3845. ——- ——--- -|-—-STARKEY uv. CLAYTON | within twelve months previous to the date of his 
& SONS, No. 3842, ante. disablement from earning full wages, the disease 


3846, From when disablement dates—Two certi- | being of such a ‘‘ nature as to be contracted by a 
ficates of disablement—Whether later certificate | gradual process,” & during such period he was 
marks date.|-—The workman was employed as a | employed by other employers in the employment 
collier for thirty-cight years, & up to 1920 his eyes | to the nature of which the disease was due, it is 
were all right, but in June of that year he was | not necessary to prove affirmatively that the work- 
certified to be suffering frum iminer’s nystagmus. | man contracted the disease while in the employ- 
In Nov. 1920, he was able to return to work under- | ment, of such other employers, but merely that 
ground, & continued to carn full wages as a collier | it was contracted partly in the workman’s employ- 
until Nov. 1921, when he was again certified to be | ment at the time of his disablement, & partly 
suffering from nystagmus, the disablement being | in that of his former employers, so that it may be 
certified as from Oct. 29, 1921, & he received full | ascertained what proportion of the compensation 
compensation until Nov. 1923, when coloured | ought to be borne by the employers respectively—-- 
glasses to the lamps used having been introduced | MALLINDER 7 Moores (J.) & Sons, rp., [1912] 
he again worked as a collicv, receiving full wages | 2K. B. 120: 811. 7. 6. B. 7tts 106 TP. 487 ; 
until June 16, 1924, when he was again certified | 5 B.W. OC. ©. 862, C. A, 
as disabled from nystagmus. [from June 16, --— ~-— QOnus of proof as against last em- 
1921, he received 30s. a week as compensation. | ployer.] --See Nos, 3803, 3801, aule. 

In Noy. 1924, he made a request for arbn., claiming 3848. Contract of service must be proved.|— 
that his total incapacity arose from an accident | P., a coach-builder, carried on business in partner- 
on Oct. 29, 1921, & that therefore under the | ship with another. They desired to wind up the 
proviso to Workmen’s Compensation Act, 1923 | business & appointed a trustee under a decd of 
(c. 42), 8. 1, he was still entitled to be paid at the | assignment by which they were to receive the 
rate of 35s. a week under Workmen’s Compensa- | proceeds after paying 29s. in the pound to creditors. 
tion Act, L906 (c. 58), & War Addition Acts, 1917 | They were appointed by the trustec, under o 
& 3919. The employers alleged that the disable- | clause in the deed of assignment, to help in the 
ment which was to be treated under Workmen’s } winding up. At this time P. entered into a con- 
Compensation Act, 1906 (c. 58), 8. 8 (1) (a), as the | tract. of service with a coachpainter, when, after 
happening of the accident, occurred on June 16, | working for three months, he became ill & died 
1924, & that consequently, the amount of com- | three months later of lead poisoning. During this 
pensation payable was fixed by Workmen’s Com- | time he had been to the old place for about half 
pensation Act, 1923 (c. 42), 8. 4, at 808. a week. | an hour every day to help the trustee, Ife guper- 
The county ct. judge in a reserved judgnicnt, | vised the workmen, paid their wages, & kept a day- 
found as a fact that tho workman had never | book. [fis dependants claimed compensation 
recovered from the nystagmus from which he | against. the coachpainter, Who | in turn claimed 
suffered in June, 1920, but that where a workman | contribution under Workmen’s Compensation 
contracted a disease to which Workmen’s Com- | Act, 1906 (c. 58), 8. 8 (L) (¢) ili), from the trustee as 
pensation Act, 1906 (c. 58), 8. 8, applied & was | another employer with whom the deceased might 
thereby disabled, & then recovered or overcame | have in pit contracted the disease. he county 
not the disease but the disablement, & returned | ct. judge found that the deceased was under no 
to the work to which the disablement was due, was | contract of service with the trustee :—Held: 
again disabled, the fresh disablement was the | there was evidence to support the finding.— 
happening of the accident & that was more clearly | Pears v. GrpBons (1913), 6 B. W. C. ©. 722, C. A. 
so where the workman had, in respect of the later | 3849. How contribution measured—Not merely 
disablement, obtained a fresh certificate in r-spect. | respective periods of employment-——Consideration 
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: - . 6. ‘able. J—MERRY & CUNTNGHAMK, [srd, p. Duty of workman to give in- 
prise Cie a 22, ae soak - Be OWAS. [1915] 8. C. 34; 62 Se. | formation to employers—For asxcerlain- 
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Sect, 22.—Industrial diseases : Sub-sect. 6. Sect. 23: 
Sub-sect. 1, A. & B.; sub-sect. 2, A & B. (a).] 


of merits of employers.]—A workman claimed com- 
pensation from his last employerson the ground that 
he was suffering from an industrial disease within 
Workmen’s Compensation Act, 1906 (c. 58), s. 8. 
He had been employed by five firms as a coal 
miner within the twelve months. ‘The amount of 
compensation was agreed, & third party notices 
were served on the other four firms claiming con- 
tribution from them. ‘Three of them agreed to 
an award against them in amounts proportionate 
to the Jength of the respective periods of employ- 
ment; but the fourth contended that the length 
of time of employment was immaterial, & claimed 
that the judge should hold an inquiry & admit 
evidence with a view to ascertaining the facts & 
fixing the respective liabilities. ‘The judge refused 
to do this & made an award on the basis of the 
Jength of time of the respective employments :— 
IIeld: there was no principle which justified the 
view that the duty of the arbitrator was mercly 
to work out the arithmetical proportions of the 
length of time of the employments. Wie must 
deal with if as with any other question in the 
arbn., admit. evidence, & consider & distinguish 
between the respective merits of the employers.— 
BARRON 7. SKATON BURN Coat, Co., Lrp., [1915] 
1K. B. 756; 112 L. T. 897; 31 T. 1. R. 199; 
59 Sol. Jo. 315; 8 B. W. 0. C. 2183 sub nom. 
BARRON v. SEATON BuRN Coal, Co., LTp., “a 2. 
Wast WALBOTTLE Coan Co., Lrp.. Sil. J. KB. 
682, ('. A. 


Sror., 23.—-APPEALS. 
SuB-seeT. 1.--To Wuat TRIBUNAT. 
A, From Decision of County Court Judge. 


3850. General rule—To Court of Appeal.|— 
(1) When a county ct. judge makes an order upon 
a matter referred to him by a registrar of the county 
ct. on his refusal to record a memorandum of 
agreement under Workmen’s Compensation Act, 
1906 (c. 58), Sched. IT. («) (d), an appeal from that 
order lies direct to the Ct. of Appeal & not. to the 
Div. Ct. 

(2) Where an agreement is made as to the 
redemption by «a lump sum of a weekly payment 
to a workman who is an insured person within 
the meaning of National Insurance Act, 1911 
(c. 55), the approved socicty concerned in the 
administration of any bencfit to which such 
insured person is entitled under that Act are not 
‘parties interested ’”’ for the purposes of Work- 
men’s Compensation Act, 1906 (ec. 58), Sched. 
TT. (9), & have no locts stundi to appear before the 
county ct. judge & object to the recording of a 
memorandum of such agreement. 

The provision in Consolidated Workmen's 
Compensation Rules, July, 1913, r. 44 (3), that 
such an approved society shall for this purpose 
‘‘'be deemed to be parties interested’ is ultra 
vires.—BONNEY v. JOSUUA Hove & Sons, Lrnp., 
[1914] 2 KK. B. 257; 831.7. K. B. 541; 110 L. 7. 


(ARCHIBALD), Lrp., [1918] S.C. 115; 
65 Se. L. RK. 1403 (I9IBJIS LT Z: 
11 RB. W. GC. GC. 3811.—SCOoT. 


PART XIV. SECT. 23, SUB-SECT, 1. . 


1902, 





q. To Supreme Court.J—No appeal 
lies froin the decision of an arbitrator 
appointed by a Supreme Ct. judge 
under Workmen’s Compensation Act, 


Sched. II., clause 2.—LkE ft. 
CROW’S Nest Pass Coan ( 
(1905), 11 B. C. R. 323.—CAN. 


is -] — Where 
un arbitrator under Workmen’s Com- 
pensation Act is filed under Sched. II., 
paragraph 8, & thereby becomes on- 
forceable as a county ct. judgment, 
an action to set aside the judgment 
& execution issued thereon is properly 


MASTER AND SERVANT. 


729; 30 I. I. R. 280; 58 Sol. Jo. 268; 12 

L. G. R. 358; 7B. W.C. C. 168, C. A. 

Annotations :— As to (1) Retd. Turner v. Kingsbury Colllerics, 
[1921] 3K. B.169. 4s to (2) Refd. Gormley v. Scottish 
Jron & Stecl Co. (1918), 11 3B. W. C. ©. 370; Brown t. 

Baird (1923), 17 B. W. C. C, 289. 


3851. ——— ——.]—TAYLor v. Cripps, No. 3151, 
ante. 
3852. ——- ——— Writ of prohibition will not lie.] 


—-TURNER tv. KINGSBURY COLLIERIES, Lrp., No. 
3047, ante. 

8853. To Divisional Court—Refusal by county 
court judge to entertain jurisdiction.|—An applica- 
tion was made to a county et. judge to review an 
award made by a committee of employers «& 
workmen under Workmen’s Compensation Act, 
1906 (c. 58), Sched. II., para. 1. The judge 
refused to hear the application on the ground that 
the award having been made by a committee 
he had no jurisdiction to review it:---Held: the 
judge had refused to entertain jurisdiction & an 
appeal from his decision lay to the Div. Ct. & not 
to the Ct. of Appeal.— Towarrit 7. SAMUELSON & 
Co, (1911), 104 LT. 9073 4B. WLC. CC. 287, CL A. 

3854. ——~ Order for detention of ship--Work- 
men’s Compensation Act, 1906 (c. 58), s. 11.|-— 
PANAGOTIS v. PONTIAC (OWNERS), No. 2005, ande. 

3855. ——— Order to pay sum for compensation 
in winding up.|—Ilomer v. Gouan, No. 8685, carte. 


B. Frown Decision of Arbitrator appointed by 
County Court Judge. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), sched. IT. (1). 

3856. Appeal does not lie direct to Court of 
Appeal.]—An appeal will not. Jie direct to the Ct. 
of Appeal upon the award of an arbitrator appointed 
by a county ct. judge under Workmen’s Compensa- 
tion Act, 1897 (ce. 37), sched. IT. (2).-- Gipson v. 
WormMALD & WALKER, Lp., [1904] 2 hk. B. 40; 
3. J. WK. B. 4913 91 LT. 7; 68 7. PL 882 5 
52 W. RR. 661; 20 'T. L. 1. 4525 48 Sol. Jo. 154 5 
GW.C.C. 155, CL A. 

Annotation :-—-Folld. Gray v. Southend Corpn. (1913), 6 

B. W.C. CL. 982, 


3857. |—Arbitrator, appointed by the 
judge, awarded £10 as compensation to an injured 
workman. The workman applied to ‘the Ct. of 
Appeal to extend the time, which had expired, for 
appealing from the arbitrator's award :—Jleld : 
no appeal lay directly from an appointed arbitrator 
to the Ct. of Appeal, & therefore the Ct. of Appeal 
could not entertain this application —GRay +. 
SouTHEND Coren, (19138), 6B. W. GC. CO. 982, CA. 





SUB-SECT, 2.--IN RESPECT OF WHAT MATTERS. 
A. In General. 

See, now, Workmen’s Compensation Act, 1925 
(c. B41), sched. TT. (4). 

3858. As to jurisdiction to entertain proceed- 
ings.|—(1) Under Workmen’s Compensation Act, 
1906 (c. 58), sched. TL. (4), an appeal now lics to 
the Ct. of Appeal from « decision by a county ct. 
judge on a preliminary question of law, or as to 
his jurisdiction to entertain procecdings, & not, 
as formerly, only after an award has been made. 


A 








brought in the Supreme Ct.—Brinsi 
COLUMBIA COPPER CO., LTD. v. MCKIT- 
TRICK (1913), 18 B.C. It. 129.— CAN. 


PART XIV. saris al SUB-SECT. 2. 


., Lp. 


the award of 


3858 i. .is to jurisdiction lo entertain 
proceedings. |}—Workmen’s Compensa- 
tion Act, x. 2 (3), expressly confers 
upon an arbitrator jurisdiction to 


Part XIV.—WoRKMEN’s CoMPENSATION ACTS. 


(2) A scheme of compensation certified by the 
Itegistrar of Friendly Societies under Workmen’s 
Compensation Act, 1897 (c. 37), 5. 3, cannot, 
unless recertified under the Act of 1906, apply 
to an accident happening after the commencc- 
ment of the Act of 1906, though within the six 
months at the end of which the scheme is declared 
1o be revoked by s. 15. 

A scheme providing a fund for the compensation 
of the servants of a railway co. provided that: 
the fund should be managed by a comunittee 
thereby constituted according to rules, not 
inconsistent with the terms of this scheme, to 
be framed from time to time by the committee. 
Rules had been framed containing a contract by 
the workmen that the Act should not apply, 
& other provisions held by the ct. not to be in 
accordance with the scheme. The scheme was 
certified but the rules were not :—Held: there 
was no properly certified scheme excluding the 
Act.-—Moss v GREAT TASTERN Ry. Co., | 1909] 
2K.3B.274; 78. J. K. B. 10483; 100 L. Tb. 747 ; 
25-1. L. R. 4663; 2B. W.C. OC. 168, CL A. 
Annotations :—As to (1 ;. ‘ Cri ‘ : 

RG. OBY. Meld, onney e, Hoyle: (114) 2 ie. 1, 207 


Turner «. Kingsbury Collieries, [1921] 3 Kk. B. 169. sts 
fe (@) Beli. Godwin v. Admirult y Lords Comrs. (1912), 106 
de ry ry 


3859. On preliminary point of law.|—Moss 1. 
CREAT WASTERN Ry. Co., No. 3858, autle. 

3860. Registration of memorandum of agree- 
ment.|—In proceedings under Workmen's Com- 
pensation Act, 1897 (c. 87), where there is a 
dispute as to the genuineness of a memorandum 
of agreement with regard to the amount of com- 
pensation payable to the workman, & the matter 
is referred by the registrar to the judge, if the 
latter hears evidence, &, as a result, orders the 
memorandum to be recorded, he is acting in a 
judicial capacity, & consequently an appeal will 
lie from his decision under County Courts Act. 
1888 (c. 43), 8. 120.—JoUNSTON 7. MEW, LANGTON 
& Co., LTD. (1907), 98 1.7. 5175 24 RL. Re. 175 5 
51 Sol. Jo. 554 3,1 B.W. CC. C. 108, ©. A. 

3861. Deduction of costs from compensation.|-~ 
A county ct. judge having non-suited a pitt, in 
an action brought under the Kmployers’ Liability 
Act. 1880 (¢, 42), was subsequently applied to by 
pitf. to assess, under Workmen's Compensation 
Act, 1897 (c. 37), 8 1 (4), the compensation due 
1o him under that Act. The judge did so, & 
deducted therefrom the costs incurred by defts. 
owing to pltf’s bringing the action instead of 
proceeding under the Act, such costs to include the 
costs of an unsuccessful appeal against the non- 
suit in the action under Employers’ Liability Act: 
nettle “any question as to whether 
the employment is one to which this 
Act. applies;’’ & the only way to 
review the arbitrator's finding thereon 
is by means of # cause subinitted under 
sect, 4 of Schod. 11.—D1sourD1 vt. 








oT 


ment of Compensin 


t. Order to pay sum exceeding 0.) 
-- An appeal lies frum the decision of 
uw police inagistrate ordering the pay- 
tion under Workers’ 
Compensation Act i 
person against whom the order is made 
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--Held: the appeal from such order must be to 
the Ct. of Appeal, & not to a Div. Ct.—WIiLiaMs 
vt. ArMY & Navy AUXITMARY CO-OPERATIVE 
ee Lip. (1907), 23 T. 1. R. 408; 9 WO. , 

3862. As to grade of workman.|—Juny vv. 
ATLANTA (OWNERS), No. 3491, ante. 

3863. Order for examination of witness.]— 
TAYLOR ¢. Cripps, No. 3151, ante. 

3864. Refusal to pay compensation out of court — 
On applicant attaining majority.}---JOHNSTON ¢. 
Tasron (U1.) & Co., No. S676, ale. 


By Findings of Fact. 
(a) Jn General. 

3865. General rule—No appeal on question of 
fact..—SMItn ¢. LANCASIIRIS & YORKSHIRE Ry. 
Co., No. Jat, ante. 

3866. --—— -——-.]—CHANDLER or. 
dood, aute. 

3867. -— - -——.|--SIMMONS 
LAUNDRY Co., No. 3169, aale, 

3868. —— -— —.] —Held: the uppeal must be 
dismissed as the decision was on a question of 
fact.-- RAYMAN @ Mienps (No. 2) (E910), 3 5. W. 
CL. P23, CW A, 

3869. -|-—A workman was injureds 
returned to work, & received for two years wages 
slightly less than his average weekly carnings 
before the accident. He then brought. proceedings 
for compensation & voluntarily left his employer's 
service. The judge awarded full) compensation 
as from the date he left work, but declined to give 
any compensation in respect of the difference of 
wages before that date, on the ground that: the 
workman had accepted the wages in lieu of any 
compensation. ‘The workman appealed > - Held: 
there was no point of law taken by the workman, 
& the appeal failed. Gorr r., Arkps, Ltn. (1912), 





Situ, No, 


Pier 





p52 We. O27, GA, 





3879.- ——  ..|—Wnrikener, Riptuy & Co. 
® DAWSON, No. 3520, aule. 

3871. -- -- —~,|-—A workman was injured 
while weighing cargo on defts. steamship & 


claimed compensation under Workmen's Coni- 
pensation Act, 1906. He was an assistant meter 
& weigher appointed & licensed by the King’s 
Lynn Conservancy Board under atatutory authority 
& subject to certain internal rules & regulations 
of the Board providing (der alia) that the employ- 
ment of the meters & weighers should be in rotation 
according to a secret rota ; that payment for their 
wer viees necording to a prescribed scale should be 
made by the shipowner to the headinan appointed 


nd roy eee cee 





——— 


BRITISN VOLUMIBTA SUGAR JIEFINING 
Co. ?, GRANICK (1910), 448. CO. RL 105, 


3865 ii. —- --——.] —There is no ap- 
peal except npon a qucsktion of law.— 
Re CANGEME & ALBERIA COAL MINING 


1003, When the 


SULLIVAN GROUP MINING (Co. & MARY- 
LAND CABUALTY Co. (No. 3) (1909), 
can (.C. 514; 14 B.C. R. 241.— 


3858 ii. -}—Re BASanta & CANA> 
DIAN Paciric Ry. Co. (1911), 18 
W. L. R. 353; 16 B.C. R. 304.—CAN. 


38601. Registration of menorandum of 
agreement. \—Held : the sheriff, in 
granting, under the 1906 Act. special 
Warrant to record a memorandum of 
agreoment, the genuineness of which 
Le disputed, was acting in a judicial 

not a ministerial capacity, & that 
aupea! by way of stated case was there- 
Son competent.—ADDIE (ROBERT) & 
BON, Lrp. v. COAKLKY, [1909] 8S. C. 
s a: 46 Se. L. R. 408; (1909) 1 
Scot T. 2B. W. &. C. 43870 





is or may be liable to pay oo Burt Cx 
ceeding #£50.—GORMLEY ¥. BRISBANE 
TRAMWAYS Co., LTp., [1909] 3. R. Q. 
329.—AUS. 

a. Assessment of compensal ion after 
failure of common law action. |— STt- 
WART 0. PERTH GENERAL STATION COat- 
MITTER, [1923] 8. C. 356.—SCOT. 


PART XIV. aa a SUB-SECT. 2.— 
s a 


3865 i. Gencral rule— No appeal on 
question of uct.}—The right of appeal 
from oa decision in the course of pro- 
cecdings to which Workmen's Cuin- 
pensation Act, Sched. 1I., art. 4, 
applies is available only for question- 
ing the determination of the ct. or 
judge upon some question of law.-- 


Co, (1912), 22 W. da. 2. 68 5b Alta. 
L.ROI7B: ODLL. R83); 2 W. WR, 
105%.--CAN 


8865 iii. --- - .)-—-Thesheriff-sub- 
stitute awarded against a workinan on 
uw series of facts found. ‘The workman 
appealed, & asked that the sherifl- 
substitute should be ordered to state 
a case for the opmon of the ct. as to 
whother the evidence at the hearing 
did not support. a series of facts as Bet 
out by the workman contrary to (hore 
found by the sherltY-substitute -— 
Held + there is no appeal on_ questions 
of fact.— NELSON v. ALLAN BROTITERS 
& Co. (Usitip KiIncpoM), Lib, {1913} 
Ss. G. 1008; 50 Se. IL. WR. 8205 JANIS 
28. L. T. 147; 6B. W. CG. C. 855.~ 
SCOT. 
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Sect, 23.—Appeals: Sub-sect. 2, B. (a) & (b), C. & 
D.; sub-sect. 8, A. & B.] 


by the Board & be distributed by him, subject 
to certain deductions, amongst the meters & 
weighers, who were forbidden to receive any 

irect payment from the shipowner; & that 
the meters & weighers should act on all occasions 
under the direction & control of the Port & 
Harbour Committee of the Board, the committee 
having power to suspend & the Board having 
power to dismiss any meter & weigher for offences 
or irregularity. The employment of meters & 
weighers was compulsory in the case of ship- 
owners desiring cargo to be weighed or measured 
within the limits of the port. 

It appeared that while at work appct. was 
subject to the control & direction of the ship’s 
foreman, who, if dissatisfied with the meters & 
weighers supplied, could stop the work & send to 
the headman for others. The county ct. judge 
found that appet. was in the employ of defts. & 
awarded compensation :—Held: there was 
sufficient, evidence to support the finding & the 
award must stand. 

(2) The function of the Ct. of Appeal in dealing 
with findings of fact by the county ct. Judge 
acting as arbitrator under the Workmen’s Cotn- 
pensation Act, 1906 (c. 58), discussed. 

If he misdirects himself in point of law this ct. 
can interfere. If there is no evidence worthy of 
the consideration of a jury in support of the 
decision this ct. can & ought i: set it aside... . 
If however there is evidence buth ways it is not 
competent to this ct. to set aside the award 
of the county ct. judge, even though upon the 
balance of the evidence this ct. might be inclined 
to take a dilferent view (CozENs-TTARDY, M.R.).- - 
WILMERSON ¥. LYNN & HAMBURG S.S. Co., Lrv., 
[1913] 8 K. LB. 9381; 82 L. J. K. B. 1064; 109 
LT. 53; 29 T. L. R. 6525 57 Sol. Jo. 7003 6 
RB. W. GC. G. 512, CA. 

Annotation :—-As to (2) Refd. Newson vr, Burstall & Farrow 

(1915), 112 5. 1. 792. 

3872. —— —-—.]-—LLANCASTER ?. 
Conmbrrny Co., OTp., No. 2647, aadle. 


BLACKWELL 


(b) What are Questions of Fact. 

3873. Who is a workman.|—-SIMMONS v. ITEATH 
LAUNDRY, Co., No. 3469, ante. 

3874. Existence of relationship of master & 
servant.|-—Mo.LLoy ». SouTmn WALES ANTHRACITE 
CoLliErRy Co., No. 2375, ante. 

3875. -J—The findings of fact. by a county 
ct. judge sitting as an arbitrator under Workmen’s 
Compensation Act, 1906 (c. 58), cannot be set 
aside if there was evidence to support the findings. 
The question whether there was evidence is a 
question of Jaw. 

Respr. let out a taxi-cab to applt., who was 
injured by an accident while he was driving the 
cab. Upon an application for compensation 
under the Act there was evidence that the relation 
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the taxi-cab. & the county ct. judge found as . 
fact that that was the true relation & that ther 
was no contract of service :—Held: the findin 
could not be set aside, & applt. was not entitle: 
to compensation. 

Quoad the cab, the contract was an ordinar 
contract of locatio ret. p Aer the public, th 
relation of the cab driver the cab owncr, war 
in my opinion, one of agency (LORD SHAW 0 
DUNFERMLINE).—SMITH v. GENERAL Motor Ca’ 
Co., Lrp., [1911] A. C. 188; 801. J. K. B. 839 
105 1. T. 1138; 27 'T. L. R. 8703 sub nom. BATES 
SMITH v. GENERAL MoToR Cap Co., Lirn., 55 Sol 
Jo. 4389; 4B. W.C. C. 249, IL I. 


Annotations :-—Refd. Curtis v. Plumptre (1913), 6 B. W. C. ¢ 

7: Wilmerson v. Lynn & Hamburg 8.8. Co., [1913 

3K... 931. Mentd. It. v. Messer (1911), 82 L. J. K. 
913; Komp ». Elisha, [1918] 1 K. B. 228. 


3876. Whether accident occurred.]—TuRNER 1 
BEL (G.) & Sons, Lrp., No. 3634, ante. 

3877. Existency of incapacity:)]—Warn v. MILES 
No. 3260, ante. 

3878. Cessation of incapacity.] —- WITEELEn 
RipLEY & Co. v. DAWSON, No. 35238, ante. 





3879. ——.|-—JONES v. ANDERSON, No. 3529 
ante. 
3880. .|—A. workman was crushed betweer 


a handcart & a sand-drier & the right side of his 
back was injured. The accident resulted in the 
formation, in the injured portion of the body, ol 
a patch containing a hard nodule about the six 
of a pea. He received compensation from his 
employers for several months, during which timc 
he was periodically examined by a doctor on thei 
behalf. Ultimately, as a result of the doctor's 
report, they stopped compensation. The work- 
man applied for an award, & the county ct. judge, 
before whom the only question was that of partial 
incapacity, found that there was no incapacity, 
& made an award in favour of resps. On appeal 
the workman alternatively asked for a declaration 
of liability :—Held: the award, which was made 
on a pure question of fact, could not be interfered 
with; & as the question whether the county ct. 
judge ought to have a declaration of liability, on 
the ground that the injury might in the future 
incapacitate the workman to some extent, had not 
been raised before the county ct. judge, & as no 
evidence had been directed to that point before 
him, the Ct. of Appeal could not deal with it.— 
Liswts v. LIVERPOOL CorPN. (1922), 15 B. W. 6. C. 
55, CU. A. 

3881. Lessening of incapacity.) — ATLANTIC 
'TRANSPORT Co., LTb. 2. LyNcu, No. 3197, ante. 

8882. Question of contributory negligence.|— 
CUTSFORTI v. JOIINSON, No. 4116, post. 

3883. Prejudice from absence of notice.| — 
LOcHGELLY IRON & Coa Co., Trp. v. KIRK, 
No. 2897, ante. 

3884. Accident arising out of employment.]— 
THOMSON (W.) & Co. » ANDERSON (OR 
SCRIMGEOUR), No. 2602, ante. 

8885. -|— Where the whole question whether 





of resps. to applt. was that of bailor & bailee of 


PART XIV. SECT, 23, SUB-SECT. 2.-— 
B. (b). 


3877 i. Existence of incapacily.}- 
Douwarry v. Boyp, [1909] S. GC. 87; 
46 8e. L. H. 71; 16 Ss. L. T. 429,.— 
SCOT, 

3878 i. Cessation of incapacily.J—In 
an appeal at the instance of the work- 
man against. the ending of compensa- 
tion, the at. refused to interfere with 
the sheriff's finding, holding that the 
question of the workman’s recovery 
was one of fact only, upon which the 
khertff’s finding was final.—ANDERSON 
® DARNGAVIL CoaL Co., [1910] 8. C. 


arene ter 2 Te ee oe 


456.—SCOT. 


8883 i. Prejudice from absence of 
nolice.-—Upon an appeal the co. ob- 
jocted that no notice in writing of the 
accident was given :—Held : the judgo’s 
finding, upon the facts & circenmstances 
proved, that the co. were not thereby 
prejudiced in their defence, being sup- 
ported by some evidence, the question 
whether it was the proper finding upon 
the evidence was not. a question of law, 
& was not open upon an appeal.— 
Re Barurk & DIAMOND COAL CO., 
Lip. (1914), 28 W. L. R. 701; 7 Alta. 
1. R. 138 ? 6 W. W. R. 651.—CAN, 





the incapacity is duc to accident arisigg out of 
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8884i. Accident arising out of employ- 
ment.}—In an action under Work- 
mon's Compensation Act a finding by 
the district ct. Judge that the accident 
arose out of pltf.’s employment is not. 
binding upon the Ct. of Appeal, where 
tho relevant & materia] facts aro either 
found or not disputed; in such a case 
the question whether the accident 
arose out of the workmen’s employmeut 
is a question of law, not of fact.— 
CAMERON v. CANADIAN Pacimrio Ry. 
Co., [1918] 2 W. W. TR. 1025; 11 
ean lL. RK. 277; 42 D. L. RR. 345.-~ 
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& in the course of the employment is one of fact 
& there is evidence to support the decision of the 
county ct. judge, his decision is final.—GRANDIN 
v. GOLDSTEIN (1926), 19 B. W. C. CG. 116, C. A. 

8886. Medical point—Judge sitting with medical 
assessor.|—The ct. cannot interfere with a finding of 
fact on a medical point found by a county ct judge 
sitting with a medical assessor..—REGAN ». 
CANADIAN PACIFIC OCEAN SERVICES, LTD. (1922), 
15 B. W. CG. C. 50, C. A. 

3887. Whoisa dependant.|—Pranry. Bonckow, 
VauaITAN & Co., No. 2EIS. ante. 


C. Quantum of Compensation. 


3888, Not matter of appeal.]—Hosmimuiys py. 
Ciry oF LONDON ELEctric Lianrina (o., No. 
3368, ante. 

3889. |—Roserts & Rutnven, Lrp. vr. 
HAtn, No. 3749, ante. 








3890. -J—McCanrtity v. MELITA (OWNERS), 
No. 2776, ante. 

3891. --—.]—-Ray «a. Vickers, Lrn., No. 5317, 
ane. 


3892, Power of Court of Appeal to correct slip 
of arbitrator.|——In cstimating the amount of com- 
pensation to which an injured workman was 
entitled, the learned county ect. judge found that 
the man’s capacity to carn was reduced to four- 
fifths of normal by reason of a condition of the heart 
unconnected with the accident. lle subtracted 
the amount the man was able to earn, taking into 
consideration the reduced capacity owing to heart, 
trouble, from the amount the man would have 
been earning but for the accident. & awarded com- 
pensation accordingly. In ascertaining the latter 
amount, however, he did not take into considera- 
tion the reduction of one-fifth due to the heart 
trouble :-- Weld: the amounts found by the judge 
Were questions of fact from which there was no 
appeal, but the omission to deduct the one-fifth 
fron both amounts was a slip, & the county ct. 
Judge’s award should be altered accordingly.- - 
HoyYLAND Brick Co. vr. Warp (1917), 10 Bo OW. 
CL. 827, A, 


D. Consent Orders. 


3893. Cannot be appealed against./—An injured 
workman for some months had been in receipt. of 
partial compensation. Je then applied for review 
& increase of the amount. Before this applica- 
tion was filed the employers had filed an applica- 
tion to redeem, although at the date of the applica- 
tion these payments had been continued for only 
four months. The application for review was heard 
first & dismissed by the judge, & he then 
immediately, by consent of the parties, proceeded 
to hear the application to redeem. He made an 
wward for redemption for permanent partial 
incapacity based on the rate of compensation which 
the workman then received. The workman 
appealed against both orders :—I/eld: the order 
for redemption was in the nature of a consent 
order, & in consequence no appeal would lic from 
either order.—Howewt v. BuACKWELL’s HMXE- 








—a, 





ae a 


3887 i. Iho is a denendant.|—The ct. 
has no jurindiction to review or inter- 
fore with the determination of the 

orkinen’s Compensation Board that 
biti, in an action brought against. 
in enployer is a dependant within 
the Workmen's Compensation Act.— 
Foster ». CANADIAN PAciFIC Ry. Co., 
; ee ae R. Ae ES " he ane wy ne 
vole an. L. R. : - 265 
2D. L. It. 836; [1926] 1 W. Vv R. 





$53,—CAN. 
3887 ii. - 
(1902), 4 FF. 
3887 iii. - 


wae 
. 


b. Queation of 


so ee ee ere 


LEGGETT 
(C't. of Sess.) 693,---SCOT. 

—, -- RBOWNILL Coat Co., 
Ln, ¢. SMITH, [1909] S.C. 252.—SCOT. 


misconduct. -—GLABGOW 
WreTrern iy. Co. v. LAMLAW (1900), 
2 F, (Ct. of Sess.) 708.—SCOT. 


6. ——.}/ ConpRon ¢, Pav, (1903), 
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ene BLACKWELL v. Hower (1912),5 B. W. 0. C. 
93, C. A. 
teiation :—Consd. Haydock v. Goodicr, [1921] 2 K. B. 


SuB-SKCT. 3..~GROUNDS FOR GRANTING OR 
REFUSING. 


A. In General. 


3894. Award may be supported—On apparent 
facts—Though not basis of judgment.}— BrincKk- 
MAN v. Harnis, No. 2419, anle. 

3895. ——- Award based on several reasons -— 
Some bad.]—Jackson ». LIUNSLET LINGINE Co., 
TD., NO. 3889, auile, 

3896. Decision on applicant’s particulars.]— In 
his application for compensation, the workman 
stated that he had been struck by a fellow work- 
man, which caused him to fall & injure himself. 
The county ct. judge asked counsel whether he 
wished to add anything to these particulars of the 
claim, & having received an answer in the negative. 
held that appct. must fail in his claim, as on these 
particulars the accident did not arise out of, & 
in the course of, his employment: —/7eld: the 
case must be remitted to the county ct. for rehear- 
ing with evidence.— LEprek v. BURNELL & Co. 
(1921), 182 L. TT. 232; 68 Sol. Jo. 8825 17 B. W. 
GC. . 179, C. A. 

Sufficiency of evidence. |—Sve No. $871, anile. 





B. Wrongful Adnission or Exclusion of vidence. 

3897. Wrongful admission.]—A. statement made 
by a’ deceased workman to a fellow workman as 
to the cause of his injury is not admissible as there 
is no duty to make such a statement. Award set 
aside on the ground that the arbitrator had 
received evidence of such a statement & that no 
other evidence justifying the award existed.— 
WoLsky v. Peruick Brot ers (1908), 1 B.W. Cc. C. 
ALI OLA, 

3898. J—A painter claimed couipensation 
for a strained heart. Nhe doctor was subpanacd, 
but did not attend, & three certificates, though 
objected to, were admitted in evidence by the 
judge, who awarded for the workman —Jleld : 
the certificates were inadmissible, & as they must 
have influeneed the mind of the judge, a new trial 
was necessary, —RICHARDS ». SANDERS & SONS 
(912), 5 B.W. GC. 362, C. A, . 

3899. j|—A county ef. judge admitted 
corain statements by a deceased workman as to 
the cause of his injury. [fe said that he himself 
considered them inadinissible, but allowed then, 
in order that, they might be there in case the Ct, 
of Appeal should decide to admit. them as evidence : 
Held: there must be a new trial {before another 
judge], as the judge's mind must have been coloured 
by the admission of these statements.— SMITH 1%. 
HaRpMAN & Honpien, Lire. (1918), 6 BOW. ©. c. 


79, CL A. 
Annotation :-—Consd. Shea +. Wilson, Barnsley (1918), 9 


B.W. Cc. CG. 633. 
3900. -—— Not resulting in aoa of 
D., 


justice.) —Triag vr. VAUXHALL Morors, 
No. 2727, ante. 








2 ae nate ee ree en at ST 


GF. (Ct. of Sess.) 29.--SCOT. 
PART XIV. SECT. 23, SUB-SECT. 2. 





SURKE 


3888 i. Not riallero epee 


ecrious & wilful | ©» Re.y (1917), 10 13. W. 44, 
& Sour. -—IR. : pn 
3888 il, ——.]-—— PANKHURKST 9. 
O: N. B. R. 279; 33 D. L. RK. 
23.— ; 
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& G.] 


$901. ——  ——.]—-Watturew v7. MUIRHEAD, 
MACDONALD, WILSON & Co., No. 2777, ante. 

3802. Wrongful exclusion—Not resulting in mis- 
Carriage of justice..—SiecrETARY OF STATE FOR 
Wak v. WILLOUGHBY, No. 3294, unte. 


C. Point Not Raised in Court Below. 

3903. General rule—Appeal not allowed.|— 
The employers appealed on several points of law 
which had not been taken in the ct. below :— Held: 
the appeal must. be dismissed as the points were not 
taken in the ct. below.—PAYN5 1. CLIFTON (1910), 
3. W. C. C. 489, C. A. 

Annotation :—Folld. Stevens v. Thorne, [1916] 2 K. B. 69. 

3904. ——— -|—Upon an appeal from an 
award in an arbn. under Workmen’s Compensa- 
tion Act, 1906 (c. 58), points of law not taken at 
the hearing before the county ct. judge cannot be 
raised in the Ct. of Appeal. 

A workman claimed compensation in respect 
of an injury by accident arising out of & in the 
course of his cinployment, & in the particulars of 
his claim described the nature of the injury as 
“pupture.” The employers had paid compensa- 
tion for cight months & then offered the man light 
work & reduced compensation. Le refused this 
offer & commenced the proceedings for arbn. 
At the hearing he further complained of an injury 
to his back, of which no notice had been given to 
the employers. The medical ‘vidence proved 
that the alleged injury to the back was independent 
of, & not causally connected with, the rupture. 
The county ct. judge, having heard the evidence, 
held that the workinan was only entitled to a 
declaration of liability in respect of the rupture, 
& to this the employers were willing to submit. 
Appet. then asked for leave to amend his particulars 
so as to enable him to claim in respect of the injury 
to the back. The employers objected that as, 
prior to the arbn., no dispute had arisen as to the 
alleged injury to the back, the county ct. judge 
could not allow an amendment in respect of a 
matter as to which he had no jurisdiction to make 
an award. The county ct. judge upheld the 
objection & refused to allow the amendment :— 
Held: his decision was right.- -STREVENS v. THORNE 
& Co,, [L916] 2 KN. B. 605 85 L. J. KB. 841; 
1141. 1. $243; 9 B.W.C. 6. 804, CLA. 

3905. Power of judge—To order payment of lump 
sum—In winding up.) —Homer ev. Gouau, No. 
385, ante. 

3906. - To order private examination by 
medical assessor.|—Smitn v. Foster, No. 3160, 
ante. 

3907. ----— To allow amendment of claim.| 
MILLIGAN 0, Kuerk, STUART & Co., No. 3291, ante. 

8908. Omission to apply for declaration of lia- 
bility.|—A ship’s cook had the index finger of the 
right hand rendered stiff by an accident. 'The 
county ct. judge, on the employers promising to 
find the man employment, terminated the pay- 
ments & dismissed the application for compensa- 
tion. The workman appealed on the ground 
that there should have been an award of 1d. per 
week or a declaration of liability :—Held: as 
the question of a declaration of liability had 
not been raised before the county ct. judge, 
there was no jurisdiction for the Ct. of Appeal to 
grant it.—HARLOCK v. COQUET (OWNERS) (1914), 
7B. W.C. C. 88, C. A. 
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3909. .|—A workman met with an accident, 
the accident was admitted, & he was paid com- 
pensation for a month. He then returned to 
work. Shortly afterwards he complained that 
he could not work, & claimed compensation on the 
basis of total incapacity. The medical evidence 
as to this was conflicting. The judge, sitting with 
& medical assessor, found that the incapacity had 
ceased, & dismissed the application. 

Though no suspensory award was asked for at 
the arbn. the workman appealed on the ground 
that such an award should have been made :— 
Held: the appeal could not be entertained.— 
MAUNDER *. JLANCOCK (1914), 7 B. W. ©. C. 648, 
OA 

3910. J—LEWIS 1. 
No. 3880, anle. 

3911. Finding of fraud—On no evidence.]— 
A workman in 1911 met with an accident in his 
employment, & th> employers agreed to pay him 
15s. « week, the agreement being afterwards 
recorded, In 1919 they applied to terminate 
the payments on the ground that the incapacity 
of the man to work had ceased, & it was proved that. 
for twenty-one weeks he had been working for, 
& earning wages from, other employers. while 
receiving weckly payments from his old employers. 
The county ct. judge gave no decision on the 
question of incapacity, & did not comply with the 
application by terminating the payments, but he 
held that resp. had defrauded appcets. to the 
amount of twenty-one weeks’ compensation, & 
suspended the compensation for that period, & 
for a further period of five weeks as a contribution 
towards appets.’ costs of the application. The 
workman appealed :—Held: (1) it was open to 
him on the appeal to raise the question as to the 
jurisdiction of the judge to make the order, 
although no objection had been taken at the hear- 
ing, inasmuch as the jurisdiction had heen exercised 
upon a point not raised by the application, & the 
workman’s counsel had had no opportunity of 
raising the objection prior to judgment being 
given; (2) the judge at the hearing had no ev!i- 
dence before him of actual fraud by the work- 
man, & in any case, although he had jurisdiction 
under Workmen's Compensation Act, 1906 (c. 58), 
sched. I., clause 16, to end the compensation, or to 
diminish it, he had no jurisdiction to impound 
twenty-one weeks of the compensation for the 
benefit. of the employers, still less to impound a 
further five weeks thereof towards payment ol 
their costs.—KIRK & RANDALL, LTD. v. BOURKE 
(1919), S88 Ta. J. KK. BL 11453 121. T. 8t93) 12 
B.W.C.C, 209, CLA. 

3912. Objection to exclusion of evidence.|— 
SHELDON v», BUTTERLEY Co., Litp., No. 33854, ante. 

3913. Objection to admission of evidence.|/— 
McCartny v. Mevira (OWNERS), No. 2776, ante. 

3914. Whether workman in employment at time 
of accident.J—THomMsoN (W.) & Uo. vr. MACKAY, 
No. 2181, ante. 

3915. Whether workman acting in a 
gency.|—-WaATKINS v. OwmMawraciL & 
COLLIERY Co., Lirp., No. 2497, ante. 


Liverroor CoRPpn., 





emer- 
GMPIRIG 


D. Surprise. 

3916. Whether ground for rehearing-—-No ap- 
plication for adjournment at original hearing.) — 
Rocca v. JONES (STANLEY) & Co., Lirp., No. 2825, 
ante. 

3917. arr. ——. | — GOLDEN Vv. 
CovENtTRY, LTD.. No. 2767, ante. 


Swirr oF 
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8918. Application for adjournment refused.] 
—JONES v. 8S. Rh. ANTHRACITE COLLIERLES, Lrv., 
No. 3169, ante. 


E. Absence or Insufficiency of Judge’s Note. 
See Sub-sect. 4, post. 


F. Failure lo decide Material Issue. 


3919. General rule—No facts found or reasons 
given.J—A foreman road mender delegated his 
duties one day to a roadman. Both men were 
employed by a district council. While the fore- 
man was away, 2 traction engine truck, supplied 
by contractors to bring stones for road mending, 
got stuck in a ditch. One of the contractor’s men 
asked the roadman to help free the truck. The 
roadman was injured in duing so. Le claimed 
compensation against the district council, & the 
county ct. judge, without finding any facts or 
giving any reasons, held that the accident did not. 
arise out of & in the course of the man’s employ - 
ment :—Held: the vital point, as to the foreman’s 
duties & his authority to delegate them, not 
having been decided, there must be a new trial. 
- SELLER v. BOSTON RURAL District CouNcu, 
(1914), 7 3. W. CG. C. 99, C. A. 

3920. —— ——.|—SLATER 
Brotners, Lrp., No. 3199, anle. 

3921. Obscurity of findings.|—McNA.uy v. 
BootLe JuTE Factory Co., Lrp., No. 3938, post. 

3922. ——-.|—A workman was injured in 
1910, & compensation was paid until he went bach 
to work some time after. Ile continued at work 
more or less regularly until Feb. 1920, when his 
employment came to an end. Ile had been com- 
plaining of his injury, & when his work terminated 
he wpplied for compensation. There was a pro- 
tracted hearing, & several adjournments. The 
judge then found that the man was suffering from 
osteo-arthritis & neurasthenia as a result of the 
accident, & awarded £1 a week compensation on 
the assumption that the amount the man was 
entitled to, if liability were found against the em- 
ployer, was not contested. Counsel for the employer 
then pointed out that the amount of compensa- 
tion was in dispute, & that there was no evidence 
as to whether the man had applied for any work 
or whether he was unable to get it. The county 
ct. judge thercupon said he was not going to 
stultify his award because the man had not applicd 
for work, & that there was sufficient evidence to 
be found in the shorthand notes to justify his 
award, On appeal counsel for the workman 
admitted that there was no evidence that the 
neurasthenia resulted from the accident :—Held: 
the judge had not applied the provisions of 
sched. I., 1 (3) in ascertaining the amount of com- 
pensation the workman was entitled to, & the 
hearing & award were generally so unsitisfactory 
that there must be a new trial, & this, without 
casting any reflection upon the judge who tried 
the case, should be before a different judge. 

{ think the whole thing should go down for a 
new trial, because in my opinion the whole of the 
first trial was unsatisfactory & we intend to do 
is we have done on several occasions, that is, send 
it to another judge as the K. B. Div. always con- 
sidcrs that it is more satisfactory that a new trial 


MACONOCHIE 





vu. 
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Or reasons given.}—Ou an Saad ed ata 
by the employers to roview & reduce 
Weekly payments of 10s., the em- 
bloyers proved that the workman was 


tion :—Held: 


carning 8s. 3d. weekly, this with 10s, 
compensation was within 1s. Od. of 
é his original varnings. | 
without stating facts in support, 1¢- 
fused to reduce payments of compensa- 
he case must 
mitted in respect that no facts ap- 
peared tu justify continuation of full 
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should take place before a new mind (Lorn 
STERNDALE, M.R.).—POSTMASTER-GENERAL 7, 
BUTLER (1920), 13 LB. W. C. C. 566, C. A, 

3923. Whether continued incapacity due to 
negligent treatment.|—Humper Towing Co., Lirp. 
v. BARCLAY, No. 282-4, ante. 

3924. Whether delegation of work to applicant 
authorised.J—SeuLLeR v. Boston Rurat Disrricr 
CounciL, No. 3919, arte. 

3925. Whether accident due to added risk.]— 
ROGERS v,. GARSIDE, No. 2475, ante. 

3926. Whether suitable work offered.|—The 
employers of a workman, who had been paid coim- 
pensation for some time on the footing of total 
Incapacity, considered, on a medical report ob- 
tained by them, that the workman had recovered 
sufficiently to do light work of a particular kind, 
which they offered to find for him. For a time 
nothing further was done, & then compensation 
was stopped. On an application for arbn. having 
been filed, the employers repeated their offer of 
work in their answer. Medical evidence was 
given on both sides before the county ct. judge, 
but, without) dealing with the question whether 
the particular work offered was suitable or not, 
the judge decided that appet. was not fit at pre- 
sent to go back to his former work, & made an 
award in his favour for the payment of full com- 
pensation :— Held: the real issue, as to whether 
the work offered was suitable or not, had not 
been considered at all. Order for rehearing before 
another judge, 

The issue upon which the parties went to trial 
not having been decided at all, the inevitable 
result is that there must be a new trial. The 
rule that where a new trial is ordered. the case poes 
before another judge will be followed (SWINFicN 
HaApy, M.R.).— Morpeerite Hyrt SMELTING Co, 
(J918), 11 B. W.. G. 258, CL A. 

3927. Whether serlous & permanent disable- 
ment—Finding of wilful misconduct.| —-MALONKY 
v. PINK (MH. &'T.), dinp., No. 2753, ante. 


(i. Olher Grounds. 


3928. Refusal to await depositions from wit- 
nesses abroad.|—.A seaman clainicd compensation. 
The ship on which the alleged ac--ident happened 
had sailed for a foreign port before the employers 
obtained the evidence necessary to their case 
from witnesses on board, They sent abroad for 
depositions of these witnesses. The county ct. 
judge, after granting adjournments on terms, 
finally went on with the case without waiting for 
the depositions: ~l/cld: the vase inust go back 
for a rehearing, before another Judge.—J USsSOP v. 
Macuay & MInryke (1011), 5 B.W. GC. C. 138, 
Cw uA. 

3929. Direction to counsel to confine argument 
to one point—Adverse decision on other points. |— 
At the hearing of an arbitration, counsel for the 
employers submitted three defences: that the 
accident did not arise out of the employment ; 
that the injury was not the result of the accident ; 
& that proper notice had not been given. The 
deputy county ct. judge directed counsel for the 
workman to confine his reply to the question 
of notice only. By his award the deputy county 
et. judge found in favour of the employers on 





compensation.—Mookke & Co. », 
PryYDE, (1913) S.C. 4575 50 Se, LR. 
30¥3 [1913] 1S. T. 49; 6 2B. OW. 
«. C. 384.—SCOT, 

we. Whether earning capacity af- 
fected. }—MULLIGAN v. GLASGOW CORPN.,, 
(19171 S.C. 450; 54 Se. L. R. 352; 
[1917] 18. L. T. 230.—SCOT, 
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the first two grounds of defence, & did not speci- 
fically decide the question of notice :—Held: 
there must be a rehearing.—SILK v. ISLE OF 
THANET RURAL District Councii (1918), 6 
B. W. Cc. C. 539, C. A. 

3930. .|—In an answer to a claim for 
compensation the employers relied upon two 
points, that notice had not been given & that the 
claim for compensation was out of time. At the 
arbitration the learned judge intimated to the 
workman’s counsel that he did not wish to hear 
argument on the question of notice, & only wanted 
the question of claim dealt with. He then re- 
served his award on the question of claim. Some 
time later, however, he made his award against 
the workman on the question of notice, apparently 
having overlooked what had occurred with regard 
to this at the hearing, & stated that in view of 
his decision upon this point it was unnccessary to 
decide the question of claim :—J/e/d : there must 
be a new trial for full consideration of all points. 
—-DEMPSEY v. LONDON & SOUTH WESTERN Ry. 
Co. (1918), J1 B. W. C. C. 224, C. A. 

3931. Conflicting findings of fact-—-Unsupported 
by evidence.|——-A boy was injured by being caught 
in «a moving belt. The belt was used to convey 
coal to waggons. The boy was employed to pick 
out dirt or shale from the coal. ‘The evidence was 
confused & conflicting as to what the boy was 
actually doing when he became . aught in the belt. 
The county ct. Judge made two conflicting find- 
ings, one in favour of the workman & the other 
in favour of the employer. He made an award 
in favour of the employer :-- Held: the findings 
being conflicting, & neither being supported by 
evidence, there must be a rehearing. 

In cases of this kind, the ct. will not entertain 
an application for a new trial before another judge 
unless bias or prejudice is alleged, cor the judge 
expresses the desire not to retry the case (per 
OuUn.).— SAMBROOK vv. NiW SHARLSTON COL 
Liles Co., Lrp. (1914), 7 KB. W. CC. C. 728, CL A. 

3932. Examination of applicant by judge in 
private.|-—KARLE’S SHIPBUILDING & ENGINEER- 
ING Co., Lip. v. WALKER, No. 3973, post. 








SuB-sEcT. 4.—JuUDUE’s Notes. 

Duty of judge to take notes.|—Sec Sect. L1, sub- 
sect. 7, A. (0), ante; Workmen’s Compensation 
Rules, 1926, r. 36. 

3933. Absence or insufficiency as ground for 
rehearing—Notes of evidence—Absence of.|— 
(1) County ct. judges should always tuke a note 
in these cases whether they are requested to do 
so or not. 

(2) If there are no notes of the evidence given 
al the arbitration, the case may be remitted for 
a rehearing.-—-BRINE v. CorRy & Son (1905), 7 
W.C. C, 130, C. A. 

Annotations :—.18 to (1) Apld. Rayman v, Fields (1910), 102 

LL. T. 154. Consd. Turner v. Miller & Richards (1910), 3 
: ye Refd. Taylor v. Ward, Worcester (1914), 
7B. W. C. CG. 441. 4a to (2) Apli. A ps ev. Ward, 
Worcester (1914), 7 B. W. C. C. 441. Refd. Rayman v. 
Fields (1910), 102 Iu. T. 154. 


3934. -—— Incompleteness of.|—A boy 
claimed compensation for injury by accident. It 
appeared that a machine, upon which he was 
engaged at work, was suddenly set going. His 
hand became caught in it & subsequently had to 
be amputated. The county ct. judge took no 
complete note of the evidence, & only furnished a 
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short summary of its cffect, which left many points, 
including the actual grounds of his decision, in 
doubt :—Held: the case should be remitted for 
a new trial before the same judge. Costs of the 
first trial & appeal to be costs in second trial.-— 
TAYLOR v. WARD & Co., WorcESTER, LTD. (1914), 
7B. W.C. C, 441, C. A. 

3935. |—A minder was injured 
by having his hand crushed in the wheels of a 
spinning-machine, while attempting to clean off 
some black oil when the machine was in motion. 
The county ct. judge refused compensation on 
the ground that there was no necd to clean off the 
black oil, that the man should not, in any event, 
have attempted to do it while the machine was in 
motion, & that the accident happened because the 
man had not replaced a guard on the machine 
which he had taken off two days previously. The 
judge’s note was very short, & the evidence not 
at all clear :—Held: there must be a new trial, 
as the judge’s note did not make it clear what the 
man was doing at the time of the accident, & it, 
was impossible to say whether the accident arose 
out of his employment or not.—SITAW v. GREEN- 
ACRES SPINNING C'o., rp. (1915), 8 B. W. CL. ©. 
35, C. A. 














3936. —- -— ——- -——.]—Jacobs v. MANDEL- 
BAUM, No. 2982, anite. 
937. Unintelligibility of.)}-—The judge 


made an award based on the workman’s capacity 
to carn before the accident, but his notes of the 
hearing were not clear :—Held: the case must 
go back to the county ct. judge for a rehearing, 
on the ground that the notes of the judge were 
largely unintelligible, but that it was plain that he 
had misdirected himself on the earning capacity 
of the workman before the accident. —GUuLLY- 
CELDRIM COLLIERY Co., Up. v. Rogmrs (1909), 3 
GB. W.C. C, 62, C. A. 

3938. -——.|—Obscurity in the find- 
ings by a county ct. judge in a case arising under 
the Workmen’s Compensation Act, 1906 (c. 58), 
was held to be a ground for sending the case back 
to hin for «a rehearing. 

On Oct. 29, 1915, a girl, who was employed to 
fill cans of jute from a machine, had her hand 
caught in the machine, with the result that she 
sustained serious & permanent injury. She 
applied for compensation under Workmen's Com- 
pensation Act, 1906 (c. 58). Her evidence was 
that about a month before the accident some 
waste jute fell into the machine, stopping it & 
breaking some cogs. The foreman then warned 
her that she would be dismissed if it happened 
again. On the day of the accident a piece of waste 
jute again fell into the machine just as she was 
about to stop it. She at once tried to snatch the 
waste out of the cogs, & the accident then hap- 
pened. She knew it was dangerous to do this. 
She admitted that the waste must have been thrown 
on to the machine, but said that all the girls near 
her had denied having thrown it. Her story of 
the incident a month before the accident was con- 
firmed by another workgirl. At the donclusion 
of the evidence for appct. the county ct. judge 
dismissed the application, saying he was unable 
to accept her story as to the way the accident 
happened, & that, even on her own story, the 
accident was duc to an added peril, & did not arise 
out of her employment :—//eld: there must be 
a new trial. 

@u.: whether the warning of the foreman 
would operate to extend the scope of the girl’s 
employment, so that, if her story were true, thc 
accident would be an accident arising out of the 
employment.—McNALLY v BooTLe JUTE FAcTORY 
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Yo., larp. (1016), 85 L. o. KK. B. 7743 114 1. P. 
$16; 9B. W. CO. U. 323, C. A. 

3939. ——— Grounds of decision—Not set out.]— 
ene Vv. WYNNSTAY COLLIERIES, No. 3186, 
ante. 

3940. - -—~-.J|—Appet. was injured by 
accident, & was paid compensation by his em- 
ployers for about ecightcen months on the basis 
of total incapacity. The employers then reduced 
the weekly payments of compensation, & appct. 
thereupon filed a request for arbn., & claimed 
compensation on the basis of total incapacity. 
The county ct. judge, without giving any reasons 
or recording any findings of fact, made an award 
‘in favour of the employers.”” Appct. appealed, 
& asked that the award should be sect aside, or 
that there should be a new trial, &, in any case, 
a deelaration of liability :—MWeld: as there was 
no note of the findings of fact by the county ct. 
judge, nor any note of lis reasons, & the matter 
had not been properly investigated, so as to enable 
the C(t. of Appeal to adjudicate on the matter 
properly, there must be a new trial.—THomMpson 
e Furness, Witny & Co. (1922), 15 Bo. W. OL. 
75, OL A. 

3941. ----- Findings of fact Not set out.| 
Tn an appeal by the workman from an order of 
the Ct. of Appeal affirming a decision of a county 
ct. Judge, the question was whether a rule mide 
in accordance with Reg. 25a of General Colliery 
Regulations under powers given in Coal Mines 
Act, 1911) (ce. 50), s. S86, that ‘Sno person below 
ground shall ride upon any tub or contrivance 
drawn by a horse ”’ so alfected the miner's employ- 
ment that disobedience to the rule was an act on 
his part outside the sphere of his employment, & 
an accident which was duc to that act was one for 
Which the employer was not liable: Jfeld: there 
should be a fuller & more specific statement of 
the facts than was contained in the considered 
judgment of the county ct. judge, & the Ct. of 
Appeal were wrong in not directing a new trial. 
The case was accordingly remitted for a new trial 
with a special direction as to costs.. -MAYDEW ¢. 
CHATTERLEY-WIUITEIELD COLLIERLES, Litp. (LY ts), 
88 L. J. K. B. 3603 119 L. 1. 2625 11 BW. GC. ©. 
171, UW. Le; revsg., (1917) 2 BK. B. TA2, CA. 

3942. ~ ——— ——.]—THOMPSON v. FURNESS, 
Witrny & Co., No. 3040, aiule. 

3943, ----~- ---— -——— Evidence otherwise suffi- 
cient to support decision.|-—ATLANTIC ‘TRANSPORT 
Co., Lip. v. LYNcH, No. 3107, anle. 

3944. Difficulty in obtaining—Ground for ad- 
journment.|—Tarr VaLE Ly. Co. v. LANE (1910), 
3B. W. 0. C. 259, CO. A. 

3945. Omissions from notes—Not to be supplied 
by affidavit.) —Giucus v. GAMECOCK (OWNERS), No. 
2025, aide, 


ad tvadedy 











3946. No note taken-—- Memorandum supplied by | 


judge six months later.J—Appct. was injured in 
the course of his employment & was Tame. Ile 
was paid compensation until the injurics healed, 
after which payment was stopped. Ite claimed 
further compensation, but the county ct. judge, 
while making a declaration of liability, refused to 
award compensation. Appct. asked fur a new 
trial on the ground that the judge had stopped 
the case without hearing all the evidence & made 
his award without giving reasons. The judge 
took no note at the trial, but six weeks later 
supplied a memorandum from his recollection, 
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3941 i. dbscnce or insufficiency us 
dround for reheariny—Findings of fuct 
~~Not sect oul.}—Tho Ct. of Appeal ro- 
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milted to the county court judge to 
be re-heard by him a case in which 
the county court judge's note of the 
evidence, required to be faken by 
statute, did not contain material find- 
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from which it appeared that appet.'s solr. had 
consented to the hearing being concluded on the 
terms of the award A report in a local newspaper 
stated that the judge had “ stopped the case,” 
& appet.’s solr. denied that the judge’s memo- 
randum was accurate: —Held: greater weight 
must be given to the judge's memorandum, & 
the newspaper report was not necessarily incon- 
sistent with the memorandum. ‘There were no 
proper inaterials on which the accuracy of the 
memorandum could be challenged & the award 
must. stand.—MIni«s v. Senve & Sons (1923), 16 
Be Ws CeCe 2h. Ns 


BM 


Supn-secr, 5. -APPEAL AGAINST PART OL 


AWARD. 

3947. Acceptance of compensation awarded --- 
Appeal as to costs.|-—A workman having sustained 
personal injury within the meaning of the Work- 
men's Compensation Act, 1906 (c¢. 58), an agree- 
ment was recorded whereby his employers ad- 
nnitted liability & agreed to pay compensation. 
A question having arisen as to the amount to be 
paid, the workman applied for arbitration. The 
employers offered to submit to an award of 128, 8d. 
a week. & the learned judge awarded compensation 
al that rate. Le also ordered the employers to 
pay costs up to the receipt of their submission, 
& appet. to pay the subsequent costs with a set- 
off. Appet. accepted the 2s. 8d. per week & the 
costs were faxed, but he shortly afterwards ap- 
pealed from part of the order as to costs :--/Held : 
inasmuch as appet. had accepted & acted upon the 
award, he could not appeal against it.— JOHNSON 
vr. Newron int EX'CiNGUISHER Co., inp. [E90 
YW. B11; 82.0. KB. oth; bos bP. 60 ; 
6B. W.C. ©. 202, C. A. 

Lenoalions :--Folld. Jones. Winder (01, 7 BW... 
ZOE; Josey vr, Vincent (L916), 9 BW. OL OL ATES Ward 
ey Cundall (2917), 10 BOW... 605. Apld. Harris v. 
Munitions Minister (1920), P24 1. ‘Th. 489. Folld. Reeves 
Smith (922), 16 BW. Co. c. Lua, 

3948. --- .- —--.]--The eniployers paid a certain 
sum into eb. with respect to a claim for compensa- 
tion, & submitted to an award of Ts 6d. a week 
compensation, The workman relused to accept 
this, but the county ct. judge miuvde an award in 
accordance with the cmployers submission & 
ordered the costs to be deducted) from the com- 
pensation, at 33. a week. ‘The workman reccived 
several weeks’ compensation under this award, 
the costs being deducted cach week, & then 
appealed on the grounds that the judg. had no 
power to order the costs to be deducted from 
compensation, & that Workmen's Compensation 
Rules, 1907-1912. r. 18 (7), wasllre vires: —Held : 
this was aa attempt to approbate & reprobate the 
award, which was indivisibl:, & the appeal must 
be dismissed.--STnhoznwkn v. AKROGEN GAS Co. 
(1913), 6B. W. GC. C. 576, CG. A. 
onotation :--Apld. Strange 1. Davis Gas Stuve Co. (1905), 

9B WO. CL 2d. 

3949, —-- -—--.]--The county cb. judge, on 
un application to review, awarded Jess compcnsa- 
tion than the employers had offered to pay & made 
no order as to costs. The workman received 
compensation on this basis under the award, but 
appealed on the question of costs :—Held: this 
was an attempt to approbate & reprobate the 
award, & the appeal must be dismissed.—JOSEY v. 
VINCENT (1916), 9 B. W. C. C. 474, C. A. 


ee gn ee ee ee are 
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ings of fact necessary to onablo the ct. 
te do justice between tho purtics.— 
WALSH t. SCANLAN (1914), 48 EL. T. 
234 ; 8 Lb. W. C. CG. 414.~— e 
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Sect, 23.— Appeals: Sub-sects. 5 & 6, A. (a) & (0), 
B., Cy Dy By B&G. 

3950. J—In arbitration proceedings 
an award was drawn up in a particular way by 
consent & the costs taxcd. Appct. desired to 
appeal on the question of costs :—Held: the ct. 
had no jurisdiction to entertain such an appeal. 
—WARD v. CUNDALL (1917), 10 B. W. C. CO. 611, 
CG. A. 

3951. -- —- Appeal against termination of com- 

pensation.|— A nurscmaid was in reccipt of 10s. 

au week in respect of an injury by accident. The 
employers stopped compensation when they con- 
sidered her incapacity had ceased. She com- 
menced arbitration proceedings & the employers 
paid £15 into ct. with a denial of liability. The 
county ct. Judge found that, at the date of hearing, 
the nursemaid was no longer incapacitated. He, 
however, awarded her £9 5s. as compensation 
from the date payments were stopped to the date 
when he found incapacity ceased. She accepted 
the £9 5s. but appealed against the award :—Held: 
in support of a preliminary objection, this was an 
attempt to approbate & reprobate the award & 
the appeal must be dismissed.— JONES v. WINDER 

(1914), 7B. W. C. CG. 204, C. A. 

-{nnolations :—Apld. Strange v. Duvis Gas Stove Co. (1915), 
9b. W. C. C. 111.  Folld. Ward v. Cundall (1917), 10 
B. W. CC. C. Gti. Apld. Harris +. Munitions Minister 
(1920), 90 LJ. 1K. B. 1312. Folld. Reeves v. Smith (1922), 
15 B. W. CGC. CC. 190. 

3952. ——~ Appeal as to quantum.]-—A work- 
man died as the result of a fali while at work & 
his mother claimed compensation as being totally 
dependent on his carnings of £1 a weck. The 
county ct. judge made an award of £100 in her 
favour. She was paid the money, & costs were 
taxed. She, however, appealed against the award 
on the ground that on the basis of £1 a week 
carnings she ought to have received at Icast 
£156 :—Held: this was an attempt to approbate 
& reprobate the award, & the appeal must be 
dismissed.— STRANGE v. DaAvis GAS STOVE Co., 
Lrp. (1915), 9 B. W. ©. G. 171, ©. A. 

Annotation :—Apld. Harris v. Munitions Minister (1920), 
vO L. J. K. L. 1312. 

3953. ——— Appeal against award of partial in- 
capacity.|—-A workinan was injured by accident. 
The employer admitted Hability & was paying 
the man 12s, 6d. a week compensation when the 
man applied to review & increase the payments 
to dds. per week on the basis of total incapacity. 
The county ct. Judge made an award for the pay- 
nent to him of I7s. 6d. per week, & ordered the 
employer to pay the arrears, making up the pay- 
ments of 12s. 6d. per week to 17s. Gd. per week. 
Payments under this award were consequently 
tnade by the emnployer & accepted by the work- 
man, but the workman appealed against the award 
on the ground that the award should have been 
for total incapacity. A preliminary objection 
was, however, taken in the Ct. of Appeal that this 
was an attempt by the workman to approbate 
& reprobate the award :—-Held: the preliminary 
objection prevailed & the appeal must be dis- 
missed.—HakrRis vv. MINISTER OF MUNITIONS 
(1920), 90 L. J. K. BB. 18123 124 L. T. 4805 13 
3B. W.C. C, 824, CL A, 
te LLON :—Folld. Reeves vo. Smith (1922), 15 B. W. C. C. 


3954. 
accident in the course of his employment. 








-]—A workman was injured by 
Ile 
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PART XIV. ei is} SUB-SECT. 6.— 


f. From time of signing award— 
Date on award conclusive as to time of 
signing. -—-Re HOOLACHAN, [1917] 8S. C. 


g. Who may grant.]—R. v. MUR- 


MASTER AND SERVANT. 


claimed compensation & the county ct. judge 
made an award in his favour on the basis of partial 
incapacity. There was some delay in drawing 
up the award, but on the day following that on 
which the award was made, but before it was 
drawn up, the employers sent the workman a 
cheque covering five wecks’ payments under the 
award. They asked for a receipt & informed the 
workman that they would send him a cheque 
every four weeks in future. The cheque was 
cashed & the workmen’s solr. said that he would 
send a formal receipt after seeing the award. 
In duc course the employers sent a second cheque, 
covering four weeks’ payments under the award. 
In the meantime a notice of appeal against the 
award on the ground of inadequacy was served 
on the employers, & the workman’s solr. returned 
the employers’ second cheque together with a 
cheque for the amount of their first cheque which 
had been cashea:—Held: the workman had 
approbated the award by the acceptance of the 
first payment & the return of the money by the 
workman’s solr. came tov late. The appeal 
therefore failed.—-REEVES v. Smiru (S.) & BONs 
(1922), 15 B. W.C. GC, 190, CL A. 


a ey 


SupB-secr., 6.—PRACTICE AND PROCEDURE, 
A. Time for Appealing. 
(a) When Time Begins to Run. 

Nee RS. C., Ord. 58, r. 20, & 59, r. 12. 

3955. From time of signing award—Not from 
date of delivery.|-—CLAYTON v. JONES’ SEWING 
MACHINE Co., Lrn., [1908] W. N. 253, C. A. 

3956. Two decisions forming part of one pro- 
ceeding —-From date of last decision.|— lox v. 
BATTERSEA Borovuai CounciL, No. 3071, ante. 


(b) Hielension of. 

See RS. C., Ord. 58, r. 20, & 59, rv. 16. 

3957. Who may grant—Not county court judge.| 
—On Feb, 22, 1923, the county ct. Judge ordered 
#® memorandum of agreement of settlement for 
a lump sum to be recorded on the assumption that 
he had no jurisdiction to consider the adequacy 
of the sum.  #ttssell v. Rudd, No. 3588, ante, which 
ultimately showed that such jurisdiction existed, 
was not decided until Mar. 20, 1923, after the 
time for appeal from the judge's order had expired. 
On Apr. 11 an order was made by the county ct. 
judge on the application of the workman, cxtend- 
ing the time for entering an appeal. On Apr. 27, 
notice of appeal against the award of Keb. 22, 
1923, was served on resp. At the hearing in the 
Ct. of Appeal counsel on behalf of the employers 
took the preliminary objection that the notice 
of appeal was out of time :—J/eld: the county 
ct. judge had no power to extend the time for 
appeal, & applt., who had delayed to give notice 
of appeal until after the decision of the House of 
Lords in Itaussell v. Rudd, No. 3588, anlg, & now . 
raised a case thereunder which was not put for- 
ward at the trial, should not be given extension 
of time for appealing.—-CHADBOURNE v. BARBER, 
Nr aaa & Co., Lrp. (1923), 16 B. W. C. C. 147, 


A. 

3958. All relevant facts must be stated.] — 
(1) When either party to an award, made upon 
a state of facts agreed & considered correct by 
RAY & CoRMIN, ETC., Kz p. THE Com- 
a ee (1916), 22 C. L. KR. 437. 

: RANKIN t. 


h. ——.] — OLDCROFT 
(1920), 54 I. L. T. 106.—IR. 
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both parties at the time of the making of the 
award, seeks to obtain the setting aside of the 
award on the ground of mistake as to the state 
of facts, the ct. will exercise the greatcst care 
& consideration before availing itself of its power 
to allow an appeal of that nature. An ‘“‘ award ” 
was made in favour of resps., but the county ct. 
judge died before signing it. Later a further 
application was made for compensation based on 
the same facts. This was dismissed on the grounds 
of res judicata, all partics being under the impres- 
sion that the original award was valid. An appeal 
from this was dismissed for the above reasons. 

The award of July 29, 1920, referred to in this 
order which is appealed from was never in fact 
made, in this sense, that although the county ct. 
judge had heard the application, & had dismissed 
it, the formal award had never been drawn up & 
signed by the judge, & sealed with the seal of the 
ct. Therefore in law there was no effective 
award (WARRINGTON, L.J.). 

(2) On an application for leave to appeal when 
the time for appealing has expired, all relevant 
facts, eg. that appct. has accepted an ee gratid 
payment of £100 on the understanding that the 
cmploycrs’ lability was at an end, must be stated 
to the ct. by the applt. Leave was granted in this 
case, but probably would have been refused if the 
Ct. of Appeal had known of the ex gratid payment. 
--—-PELLETT v. Hove Coren, (1921), 14 B. WC. C. 
213, CO. A. 

3959. Grounds for granting or refusing --Adverse 
opinion of legal adviser.|—-The fact that the legal 
adviser of a workman was of opinion that it was 
impossible in the circumstances successfully to 
appeal against a certain order made under Work- 
men’s Compensation Act, 1897 (c. 37), is no ground 
for subsequently extending the time for appeal- 
ing from the order. - NICIOTLSON v. PIPER (1907), 
247T. TL. R. 16; 51 Sol. Jo. $23, C. A. 

3960. ——— Order for security for costs—Subse- 
quent leave to defend in forma pauperis.]-—PrRKy 
& Co., Lon. v. LACEY (1911), 56 B.W. G. C. oT, 
(A, 

3961. —~—-- Failure of judge to supply copy of 
notes.|—Application for extension of time for 
appeal granted on the ground that the county 
ct. judge had not furnished appcts. with a copy 
of his notes within the time given for appealing, 
although frequently requested to do so.— RoGERS 
®. HWoLBORN METROPOLITAN Borovair (1913), 7 
B.W.O. C. 10. 6. A. 

3962. ——— Application to appeal from original 
award—After several intervening applications dis- 
missed.J—In Mar. 1909, a county ct. judge 
awarded an injured workman 6s. a week compensa- 
tion for six months. ‘This being a prospective 
award, could have been set aside on appeal. No 
appeal, however, was made, &, the six montis 
having expired, compensation was stopped. In 
Mar. 1910, the workman applied for a review, 
but this was dismissed, on the ground that there 
were no weckly payments to review. Further 
applications were made in 1912 & 1913; both, 
however, were dismissed. In 1914 an original 
application was made, crediting compensation 
received. This was also dismissed. The work- 
man appealed from this. In appealing he applied 
for extension of time to appeal from the award 
of 1909 :—Held: the application & appeal must 
be dismissed. 

That was an award that ought not to have 
been made. I do not regard it as a question of 
jurisdiction. He ought not to make a prospective 
award & such an award will be set aside on appeal, 
but it is not quite accurate to say there is no 
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jurisdiction. There is a difference between a 
wrong order & an order which a judge has no 
jurisdiction to make (LORD CoZzENS-LIARDY, M.R.). 
-—EVANS ». BARROW Ha:MATITE STEED Co., Lirp. 
(1914), 7B. W. C. C. 681, C. A. 

38963. ——— New point raised.]|—CINADBOURNE v. 
BARBER, WALKER & Co., LYp., No. 3957, ante. 


B. Notice of Appeal. 


3964. Must state grounds of appeal.|—In your 
notice of appeal, you have not stated your grounds 
of appeal (FhetcuER Mouton, J..J.).—\BARTON 
v. aoe & Lopuson (1910), 4 B. W. Cc. C. 15, 
C. A, 

8965. May be withdrawn.]—Employers wished 
to withdraw a notice of appeal. They had paid 
the taxed costs of the arbitration. The workman 
refused except on condition thal the employer 
paid certain further costs. The employers there- 
upon made an application to the Ct. of Appeal 
for leave to withdraw :—Held: the employers 
were entitled to leave to withdraw & the costs 
of the application. The workman was entitled 
only to taxed costs up to the time of the em- 
ployers’ notice of withdrawal, such costs to be set 
off against the costs of the application to with- 
draw.—STEPHENS v. Vickirs, Lrp. (1913), 6 
B. W. C. CC. 469, C. A. 


C. Setting down Appeal, 

3966. What must be filed-—Three copies of ap- 
plication & answer.! — PRACTICE NoTE, [1907] 
W. N. 245, CLA. 

3967. —-— Signed copy of judge’s note—Before 
case appears in list..—AsTron COAL Co. 0. STANCIL 
(1926), 43 T. L. R. 993 70 Sol. Jo. 1181, C. A. 


D. Serurity for Costs of Appeal. 
See Sect. 21, sub-sect. 2, A., post. 


E. Appearance in forma pauperis. 

See, generally, RS. C., Ord. 16, rr. 22-31 1. 

3968. Leave to oppose appeal granted—Without 
counsel’s opinion.|—Resp. to an appeal may In a 
proper case appear in forma pauperis. The 
opinion of counsel need not: be obtained to support 
an application for leave to oppose im forma 
pauperis an appeal.-- HANDFORD 0. CLARKE 
(Grorak), Lrp., [1907] 1K. B. 181; 761. 0. KB. 
163; 9061. T. 175; 238 T. LR. 1275 51 Sol. Jo. 


100; 9W. GC. C. 156, CO. A. 
Annotation -—Apld. Merriman vo. Geach, [1913] 1 K. B. 37. 


F. Compromise of Appeal. 

3969. Where applicants infants—Necessity for 
approval of Official Solicitor.|—Employers ap- 
pealed from an award in favour of dependants, 
sume of whom were infants. The appeal was 
compromised by the parties. The Ct. sent the 
matter to the Official Solr. for his consideration, 
& on his report approved the compromise.— 
CouLSON v. TRAPERS’ Co, (1911), 5 B. W. C. C, 
136, (. A. 


G. Remiltling Case lo Different Judge. 


See BR. S. (C., Ords. 58, r. 203 59, r. 16. 

3970. Discretion of court to send to another 
judge.]——Jrssor v. MAcLAY & M‘INTYRE, No, 3928, 

nle. 

: 3971. |—Smitit v. TARDMAN & HOLDEN, 
Lrn., No. 38899, ante. 

3972. .|—SAMBROOK v. NEW SHARLSTON 
COLLIERLES Co., Lrp., No. 3931, ante. 
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Sect. 23.—Appeals: Sub-sect. 6, G. & H.; sub-sect. 
7. Sect. 24: Sub-sect. 1, A.) 


3973. -]—A workman lost the sight of one 
eye by accident & it was removed & a glass cye 
fitted. Ile was paid full compensation for some 
six months, when the employers, believing he was 
capable of resuming his work, applied to review 
& terminate or diminish the compensation. The 
workman said that he suffered much pain, & was 
unable to work. Medical evidence was given on 
both sides, & the case adjourned. The county 
ct. judge ultimately dismissed the application, 
basing his decision on the workman’s own account 
of his symptoms given to the judge alone at an 
examination in his private room :—Held: there 
must be a new trial, &, as the learned judge’s 
mind at a re-hearing would necessarily be in- 
fluenced by his previous unjudicial private ex- 
amination, it thould be before a new judge.— 











HARLE’S SHIPBUILDING & ENGINEERING Co., 
rhe v. WALKER (1916), 10 B. W. C. C. 73, 

3974, -]—MORPETH v. EYRE SMELTING Co., 
No. 3926, ante. 

3975. -]— POSTMASTER-GENERAL Vv. BUTLER, 
No. 3922, ante. 

3976. .|] — SLATER V. MACONOCHIE 





Brotuers, Irp., No. 3199, ante. 


IT. Remitting Case heard by Deputy Judge. 


3977. Power to direct rehearing by judge.]— 
On an appeal from an award in an arbn. under the 
Workmen’s Compensation Act, 1906 (c. 58), made 
in favour of the employer by a deputy county ct. 
judge, the award was sct aside, & a new trial 
directed between the partics. On the matter 
coming before the judge of the county ct. he 
declined jurisdiction on the ground that he had 
no power to conduct a new trial; that his only 
power under the Act was to act as arbitrator; & 
that the Ct. of Appeal could not properly direct 
him to conduct a new trial or to rehear an arbn. 
which had been heard by another arbitrator, 
whose award had been wholly set aside. On a 
motion to amend the order of the Ct. of Appeal : 
—Held: the ct. had power to direct a rehearing 
by the judge, notwithstanding that the arbn. 
had been originally dealt with by his deputy. 
Lhe form of the order, however, was inaccurate, 
& must be amended by directing a rehearing 
instead of a new trial.—-LLUNTER v, SIMNER, [1922 ] 
2K. B.170; 911. J. K. B. 581; 127 L. T. 842; 
66 Sol. Jo. 487; 15 B.W.C. C. 91, C. A. 


SuB-SECT. 7.—APPEAL FROM COURT OF APPEAL. 


3978. Order of House of Lords—May be made 
order of Court of Appeal.|—-HopaGson v. Wrsr 
Beat ae COLLIERY (OWNERS) (1910), 3 B. W. C. C. 
302, C. 
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PART XIV. SECT. 23, SUB-SECT. 7° 


k. When appeal lies.]— AUSTIN », 
Coal. CLUFF COLLIERIES, LTp. (1919) as 
208 R. N.S. W. 617; 37 N.S. W. 
W. N. 46.—AUS., 

1. .}~-In a case where an acci- 
dent happened after the passing of 
the Act. of 1906, but before it came 
into operation, & after it had come 
into operation the sheriff directed a 
reference to a medical referee :—#/eld : 
a subsequent appeal from the award 








of the sherilf to the Ct. of Session was 
not a “ proceeding consequential on ’’ 
the report of the medica 
to mako the Act of 1906 apply to 
the case, & give an appeal to the 
of Lords from the 
of Session.—MAcKAY ¥v. KosiE (1911), 
105 L. T. 682, H. l..—SCOT. 


PART XIV. peel ola SUB-SECT. 1. 


3979 1. Tl’ hether Court of Apneal will 
inferfere — Exercised 


MASTER AND SERVANT. 


Sect. 24.—COSTS. 
SubB-sEcT. 1—IN CouNTY COURT. 
A. Discretion of Judge. 
See Workmen’s Compensation Act, 1925 (c. 84), 


8s. 7 (1). 

8979. Whether Court of Appeal will interfere— 
Exercised upon proper grounds.] — An injured 
workman, in receipt of 1s. per week, applied for 
a review under Workmen’s Compensation Act, 
1906 (c. 58), sched. I, (16). The employer denied 
liability, & in the alternative submitted to an 
award of 5s. weekly. After the opening of the 
case the 5s. was unconditionally offered to appct. 
& accepted. The county ct. judge held that the 
terms of resp.’s denial & submission were am- 
biguous, & therefore ordered resp. to pay all the 
costs up to & including those of the hearing :— 
Held: the judge had exercised his discretion 
in the matter, & the ct. would not interfere with 
his decision.—NICHOLSON v. THOMAS (1910), 5 
B. W. C. C. 452, C. A. 

3980. .|—Applt. was a metal polisher 
& while working for resp. on Mar. 3, 1922, had his 
right eye injured & was paid compensation by 
resps. On Apr. 29, 1922, resp.’s doctor reported 
that applt. had recovered from his injury, but on 
May 2, applt.’s own doctor told him he would be 
fit for work in two months’ time. No compensa- 
tion was paid to applt. after May 2, 1922, & on 
May 22 resps. wrote to him & offered to reinstate 
him in his old job & to pay him compensation 
from May 2 if he accepted the work. Applt. 
did not reply to this letter, & on June 30, 1922, 
made an application for compensation from 
May 2 until Junc 30, 1922. The county ct. judge 
found as a fact that applt. was fit to work on 
July 3, 1922, & made an award of compensation 
in his favour as from May 2 to July 2, 1922, but 
deprived him of his costs, on the ground that to 
have made the application for compensation with- 
out replying to the offer of resps. to reinstate him 
was unnecessary, & negligent litigation. On 
appeal by the workman on the question of costs : 
—-Held: the discretion given of depriving a suc- 
cessful party of his costs must be judicially ex- 
ercised, so that some ground must be shown for 
its exercise, but if any ground exist, as it clearly 
did exist in this case, this ct. would not interfere 
with such a discretion so cxercised.—PIrkIN v. 
SANDERS & FORSTER, rp, (1923), 128 L. 'T. 789 ; 
16 B. W. CL. 0. 5, C. A. 

3981. -——.]|—-A workman was paid 35s. 
a week compensation on the basis of total inca- 
pacity. On Sept. 17, 1924, the employer applied 
for a review on the ground that the workman 
had ceased to be totally incapacitated. The 
workinan having obtained light work at 15s. a 
week on Oct. 10, 1924. by his answer agreed that 
compensation should be reduced to 13s. 6d. from 
that date. The county ct. judge, on the hearing 
on Dec. 10, made an award of 138. 6d. a week 
from Oct. 10, 1924, until the date of the award & 
10s. per week thereafter, & ordered the ®mployer 
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grounds, }—An arbitrator, on the ground 
of divided succers, found no expense 
due to or by either party. In an 
appcal at the instance of the workmua", 
who maintained that, having been 
successful in obtaining compensation, 
he was entitled to expenses, held that, 
aus there was no evidence that the 
arbitrator had failed to exercise his 
diseretion as to expenses judicially 
& legally, his finding did not fall to 
be disturbed. — BRESLIN v. BARR & 
THORNTON, [1923] 8. C. 90.—SCOT. 
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to pay the costs. The employer appealed from 
the order as to costs on the ground that he was 
the successful litigant :—Held : costs were in the 
discretion of the county ct. judge, & as that dis- 
cretion had not been exercised contrary to any 
judicial principles the Ct. of Appeal would not 
a v. Ciniups (1925), 18 B. W. C. CC. 
20,C. A. 

3982. ——— Not judicially exercised.|—A work- 
girl met with an accident on Aug 17, 1916, whereby 
her hand was severely injured. The employers 
paid compensation up to Jan. 17, 1917. ‘Then, 
when the doctor reported that she was fit for some 
kinds of light work, the employers stopped paying 
compensation. Subsequently her finger had to 
be amputated, & other minor operations had to 
be performed. She did not inform her solr. of 
this, & these matters were not stated in the par- 
ticulars. But the correspondence showed that 
resps. were informed that her hand was in a 
serious condition, & that her own doctor & the 
infirmary doctor were of opinion that the girl 
was not able to undertake light work. The 
county ct. judge awarded for appct., but found 
that the employers had been misled, & ordered 
appct. to pay the costs of the county ct. hearing : 
—Held: the judge’s discretion as to costs had 
not been exercised judicially, & the order as to 
costs must be set aside.—FAWCETT v. HALEY & 
Sons (1917), 10 B. W. C. C. 381, ©. A. 

3988. ——— Specific reasons not supporting de- 
cision—Cannot be upheld on other grounds.|— 
Where a judge has given specific reasons for de- 
priving a successful litigant of his costs & such 
reasons do not support his decision, then the 
decision cannot be upheld upon other grounds. 

An award was made in favour of an injured 
workman on the ground that certain work offered 
by the employers was not suitable, but the county 
ct. judge refused to make an order giving the work- 
man costs, stating the following rcasons :-— 
(a) that the workman ought to have tried the 
work offered; (b) that the workman commenced 
proceedings while a scttlement was being nego- 
tiated ; (c) that compensation was still being paid 
when procecdings were commenced :—Held: the 
reasons given showed that the judge haa not 
exercised his discretion as to costs judicially. As 
to (a) the judge had found the work to be unsuit- 
able & there would have been no use in the work- 
man trying it; as lo (b) the employers refused 
the offer made for settlement; & as to (¢) this was 
admittedly not the fact.—PATTESON 1. BIGRIGU 
MINING Co., Lip. (1915), 9B. W. C. C. 24, C. A. 
Annotation :—Apld. 'Temperton v. Fletcher & Fearnall 
. (1924), 132 L. T. 1385. 

3984. What is proper exercise of discretion— 
Ordering successful party to pay costs of opponent.| 
—A county ct. judge has no power to order a 
successful deft. to pay the costs of pltf.--ANDREW 
?. GROVE, [1902] 1 K. B. 625; 71 L. J. BK. B. 
439; 86 L. T. 720; 50 W. R. 5245 18 T. LR. 
455; 46 Sol. Jo. 380, D. C. 

3985. J—A workman met with an 
accident, while at work, causing loss of sight in 
one eye, which had to be removed. Full com- 
pensation was paid for six months, when the em- 
ployers discontinued it, & offered the man suitable 
work at the same rate of wages as before the acci- 
dent, as they were advised that the incapacity 
had ceased. The workman refused to try the 
work, & made a claim on the basis of total inca- 
pacity. The county ct. judge dismissed the claim, 
holding that he was able to earn the same rate of 
wages as before the accident, but made a declara- 
tion of liability on the ground that such ability 
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was only temporary, depending on the present 
scarcity of Jabour. Ho also awarded costs to the 
workman. The employers appealed as to costs: 
—IIeld: this was not a judicial exercise of dis- 
cretion as to costs. The employers were success- 
ful on the issues raised, & could not be made to 
pay appct.’s costs.—IKLOOSTERMAN v. VICKERS, 
Lrp. (1918), 87 L. J. K. B. 754; 118 L. T. 795; 
11 B. W.C. C. 14, C. A. 

3986. Incorrect view of result of trial.]— 
An infant, injured at work on Sept. 24, 1911, 
claimed compensation on Sept. 10, 1912. The 
employers admitted liability, & paid into ct. the 
amount claimed up to July 19, 1912, & stated that 
they had then offered suitable light work, & that 
the workman was only entitled to 2s. 14d. a week 
from that date. They paid into ct. 2s. lid. a 
week to Sept. 10, 1912, & submitted to an award 
of 2s. ldd. a week. The hearing was fixed for 
Oct. 10, 1912. The county ct. judge made an 
award of 2s. 10d. a week from July, 1912, & gave 
the workman costs up to the date of payment in 
& the employers costs subsequent to that date. 
The workman appealed on the ground that, being 
wholly successful, he was entitled to all the costs. 
The employers stated, on appeal, that the hearing 
before the county ct. judge was treated as a 
review under Workmen’s Cumpensation Act, 1906 
(c. 58), sched. I. (16), by consent between the 
solrs. & that the 2s. 10d. a week was awarded on 
that basis. The solr. for the workman denied 
this consent :—Held: the case must be remitted 
for the proper exercise of discretion as to costs 
according to the correct circumstances. Costs 
of appeal to be paid by resps., the employers.— 
WILLIAMS Uv, CAEPONTHREN COLLIERY Co., Tirn. 
(1913), 6B. W. CG. CO. 122, C. A, 
af nO eel Haynes v. Aldridge Colllery Co. (1923), 

3987. —— Each party partly successful.|— 
Workman who sustained permanent injuries to 
two fingers was awarded full compensation for 
some months. Afterwards it was reduced to 4s. 
«aw week, which was continued for two years. The 
employers then discontinued payments. Six 
months or more later the workman applied for 
leave to issue execution on the «ward, & the em- 
ployers met. this by an application to terminate 
or reduce the award to ld. a week, as from the 
date of the last payment on the ground that the 
incapacity had ceased. The county ct. judge 
reduced the existing award from 4s. to a Id. a 
week, only as from the date of the arbn., & ordered 
the workman to pay the costs. The workman 
appealed as to costs:--Heid: each side had 
partly succeeded & partly failed & this was a 
judicial exercise of discretion as to costs.—Port?T 
OF LONDON AUTHORITY v. WALLACE (1916), 9 
B. W. C. @. 552, CL. A. 

Annotation :-—Consd. Turner ¢. Lee (1925), 133 L. T. 67. 

3988. ——- ——.]—A. workman, who had been 
suffering from miner's nystagmus, commenced 
arbn. proceedings in the county ct. for compensa- 
tion. In the course of the proccedings the repre- 
sentatives of the respective partics entered into 
a controversial correspondence from -which it 
appeared that each party sought to evade arriving 
at a clear definition of the issue between them : 
-~j.e. whether the proceedings were based on the 
footing of partial or total incapacity. ‘The county 
ct. judge made an award in favour of appct., but 
made no order as to costs. Appct. appealed :— 
Held: the county ct. judge, in making no order 
as to costs, had apparently arrived at the con- 
clusion that the workman was partially in- 
capacitated & that the employers had failed in 
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saying that he was not; while, on the other hand, 
the workman had spent a great deal of time in 
trying to prove that he was totally incapacitated 
& had failed; & the judge had material before 
him justifying him in exercising his discretion 
as to costs, & the appeal failed —HAYNEs v. 
ALDRIDGE COLLIERY Co., Lrp. (1923), 130 1. T. 
282; 16 3B. W. C. C. 183, C. A. 

Annotation :—Refd. Temperton v. Fletcher & Fearnall 

(1924), 17 B. W. C. C. 165. 

Party entirely successful.]|—See Sub-sect. 1, 
C., post. 

3989. ——— Incorrect finding that applicant had 
misled respondent.|—-FAWCETY v. HALEY & Sons, 
No. 3982, ante. 

3990. ——- J—(1) On Dec. 10, 1923, a 
workman, who was a fitter’s mate in the employ- 
ment of resps., fell 15 feet, reaching the ground 
on his feet & injuring his right foot. He com- 
menced arbn. proceedings on the ground that he 
was totally incapacitated owing to injury to his 
right ankle & fuot. During the course of the case 
it became clear that no actual injury existed in 
the foot, & reliance was placed on the contention 
that incapacity was due to a neurasthenic con- 
dition resultant from the accident & shock. As 
this was a fresh aspect of the case the judge offered 
resps. an adjournment, which offer, was however 
not accepted. Resps. then called evidence to 
the effect that the man had entircly recovered & 
was malingering. The county “t. judge, sitting 
with a medical referee, made an award in favour 
of appct., but made no order as to costs, on the 
ground that no indication had been given to resps. 
that the case for appct. was to be that the dis- 
ability was due to nervous disorder. Appct. 
appealed against the order as to costs :—Held: 
there was no evidence before the county ct. judge 
that appct. had failed to do anything which he 
ought to have donc, or that he had misled resps. 
The discretion as to costs had not been judicially 
exercised, & the appeal must be allowed. 

(2) Appct. must state the nature of the injury, 
but he is not bound to state the effect of the 
injury. All the workman has to do is to state 
the nature of the injury (POLLOCK, M.R.).—- 
TEMPERTON v. FLETCHER, SON & FEARNALL, Lp. 
(1924), 182 L. T.. 135; 17 B. W. C. C. 165, C. A. 
On recording memorandum of redemption.] 
—See Sub-sect. 1, post. 


B. Conduct of Party. 

$991. Conduct rendering litigation necessary— 
Refusal to pay compensation—Where applicant 
legally entitled.J—CLATWORTHY v. GREEN (R. & 
ii.), Ltp., No. 2087, ante. 

3992. Obstruction to medical examination.] 
-—The employers of an injured workman asked 
that an order should be made ending weekly pay- 
ments unless the workman submitted himself to 
an examination under an anesthetic. 

The learned county ct. judge held that the 
proper application would have been that the weckly 
payments should cease unless the workman con- 
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$905 i. Primé facie entitled to costs.] 
—Where a party has been completely 
successful an arbitrator ought always 
to award expenses, unless he has some 
materials before him upon which he 
can judicially pronounce that in his 
opinion the usual rule should not be 
followed.-~-Fi1rm Coan Co., Lip. v. 
FRENEY, [1918] S. C. 197; [1918] 1 
S. L. T. 129.—8SCO 
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$905 ii, ——.]}—An injured workman 


was offered compensation at the rate 
of 138. per week on the basis of partial 
incapacity ; he claimed compensation 
Votal incapacity. The arbitrator 
found the man was fit for light work 
red by the employers & awarded 
compensation at the rate of 10s. a 
He made no order as to costs: 
Held: discretion as to costs had not 
been exercised judicially & the cin- 

ployers being entire] 
T. entitled to costs.— 
CoaL Co., LTn. (1919), 
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sented to be examined properly & without ob- 
struction on his part. 

Accordingly, the judge dismissed the applica- 
tion; but as he considered the difficulty of 
examination had arisen solely from the man’s 
own conduct, he refused to make any order for 
costs :—Held: the question of costs was in the 
discretion of the county ct. judge.—LOWESTOFT 
CorPN. v. ALDRIDGE (1912), 5 B. W. C. CL. 329, 
CG. A. 

89938. ——— Matter referred to medical referee— 
Workman re-opening matter.|—On a claim for 
compensation coming on for hearing the parties 
agreed to refer the matter to the medical referee 
& abide by his decision, liability being admitted. 
The medical referee found partial incapacity. The 
workman was dissatisfied, the matter was then 
re-opened, & on a sccond hearing the county ct. 
judge made an award in favour of the workman 
on the basis of total incapacity, but refused to 
allow the workman the costs of the second hearing 
on the ground that he could have obtained an 
award at the first hearing if he had not agreed 
to abide by the decision of the medical referee. 
The workman appealed on the question of costs : 
—Held: the county ct. judge had exercised his 
discretion judicially —RADNAGE v. POSTMASTER- 
(GENERAL (1922), 15 B. W. C. C. 125, C. A. 

3994. Additional costs occasioned by adjourn- 
ment.]—CRross v. WHITEHEAD AIRCRAFT (Co., T'p., 
No. 3374, ante. 

Misleading opponent.|—See Nos. 3982, 3990, aute. 


C. Of Successful Party. 


3995. Prima facie entitled to costs.) — WILLIAMS 
v. CAEPONTIIREN COLLIERY Co., [srp., No. 3986, 
ante. 

3996. Cannot be ordered to pay costs—If no mis- 
conduct alleged.|—-KIERSON v. THOMPSON (J OSEPII 
L.) & Sons, Ltp., No. 4019, post. 

3997. .]}—The only question in dispute at an 
arbn. was the amount of the weekly compensation. 
The employers had previously offered 13s. 1ld., 
which had been accepted by the workman’s solr., 
subject to a proper memorandum of agreement 
being filed. The ecmployers objected to the 
wording of the memorandum put forward by the 
workmuan’s solr., who thereupon withdrew his 
acceptance as to the amount & commenced pro- 
ceedings for £1 a week compensation. The 
employers wrote saying they intended to submit 
to an award for 13s. Ild. At the hearing an award 
was made for 13s. Lld., but the employers were 
ordered to pay the costs :—Held: the employers 
having been entirely successful on the only issuc 
raiscd, the order for them to pay the costs was not 
w judicial exercise of the judge’s discretion as to 
costs.—GOLBOURN v. Port OF LONDON AUTHORITY 
(1916), 9 B. W. C. C. 457, C. A. 





D. Acts Ending Dispute—Submission to Award, elc. 


$998. Tender.|—SMmitTn v. ABBEY PARK STEAM 
LAUNDRY Co., Ivrp., No. 3093, ante. 


480.—SCOT, 
3995 iii. ——-.] -O’NEILL?v. GIFFNOCK 
COLLIERIES, [1921] 5S. C. 376.—SCOT. 
3995 iv. ——--.]—-SUMMERS 0, BAIRD 
(Wn.) & Co., Lrp. (1925), 18 B. W. 


C. C. 714.~-SCOT. 


PART XIV. SECT ss: SUB-SECT. 1. 
3998 i. Tender.}—-In the course of 


arbitration proceedings under Work- 
mon’s Compensation Act, 1906, the 


successful were 
URPHY vt. FARMK 
2R.W. Cc. C. 
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3999. Payment into court.]—-Employers stopped 
compensation, alleging that the workman was 
completely recovered. The workman brought 
proceedings, - the employers paid into ct. a 
sum = representing compensation which the 
admitted to be duc for certain weeks prior to the 
date of recovery, & had not paid through an 
oversight. The county ct. judge awarded the 
workman the sum paid into ct., & found that he 
was completely recovered at the date when the 
employers stopped compensation. He ordered 
the workman to pay the employers’ costs :— 
Held: the judge had jurisdiction so to order.— 
THOMAS v. Cory Brotuers & Co., Lrp. (1911), 
5B. W. C. 0. 5, OC. A, 

4000. Sum paid out slightly too small.]— 
A workman who had been receiving compensation 
for an injury to his foot was examined by a doctor 
on behalf of the employers, who certified that he 
was fit for light work. When the man next came 
for compensation he was told he could not have it 
unless he produced a doctor's certificate. He 
applied again without a certificate, & compensa- 
tion was refused. An application for arbn. was 
then filed. The following day the man again 
applied for compensation, & this time produced 
a certificate & was promptly paid. The applica- 
tion was not withdrawn, & the employers paid 
£3 138. into ct., in satisfaction of any claim. The 
county et. judge awarded £1 17s. 6d. in excess of 
the £3 13s., but made no order as to costs. The 
workman appealed as to costs on the ground that 
as he had recovered more than was paid into ct., 
he was entitled to costs :—J/eld: the judge had 
exercised his discretion as to costs judicially.— 
MANCLARKK v. Rorax Moron Accessories Co., 
Lrp. (1918), 11 B. W. C. C. 46, OC. A. 

4001. Submission to award.|— A. workman ict 
with an accident fracturing his wrist, & was paid 
compensation. Jiater he returned to work at 2d. 
an hour less than his old wages. The reduction 
was due to his injured wrist. This went on for 
some time until the employers went into voluntary 
liquidation & discharged him. He thereupon 
applied for compensation & upon the hearing 
resps. proved that he was, on account of doing 
overtime, getting better wages than before the 
accident. They had paid £10 into ct. to satisfy 
anything that might be found due to him. The 
county ct. judge found nothing was due to him, 
& made no order beyond a declaration of liability, 
Which resps. had offered to submit to, & directed 
that appct. should pay all the costs of the pro- 
ceedings. Appct. appealed on the question of 
costs only :—-Held: the judge had exercised his 
discretion judicially.--BLACKLEY v. Turuvre & 
MABERLY, Lp. (1920), 13 B. W. C. C. 247, GC. A. 

4002. ——— Whether payment into court also 
necessary.|—-On Oct. 14, 1921, appet. met with an 
accident arising out of & in the course of his 
employment by resps. & was paid compensation 
down to Apr. 21, 1922. On June 2, 1922, he filed 
a request in the Mayor’s & City of London Ct. for 
arbn. claiming compensation of £1 per week from 
Apr. 21, 1022, & wa declaration of liability. On 
June 22, 1922, resps. filed their answer denying 
liability, but stating in their particulars (der alia) 
that whilst denying that they were liable to any 
payment of compensation subsequent to Apr. 21, 
1922, they were ready & willing to submit to an 
award fur payment of £1 per week from that dete 
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Cniployers ronewed orally an olfer of 
Ccolnpensation made to the workman, 
& refused by him, prior to the arbitra- 
tion. Tho arbitrator awarded coin- 
pensation at tho rate offered by the 


employers; but found no expenses 
due to or by vither party, his reason 
fur refusing the employers their ex- 
penses being that no formal tender of 
compensation had been made on re- 
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up to June 21, 1922. They did not, however, 
pay any sum into ct. The assistant judge by his 
award ordered resps. to pay to appct. the sum of 
£8 13s. 4d., being the amount of the weekly pay- 
ments of £1 per week calculated from Apr. 21 to 
June 21, 1922, & to pay the costs of the arbn. On 
an appeal by resps. from so much of the award as 
ordered them to pay the costs of the arbn. subsequent 
to the filing of their submission :—Held: (1) the 
award to which resps. had submitted being in 
respect of both past & future payments did not 
fall within cither para. (i) or para. (ii) of r. 19 (1) (a) 
of Workmen's Compensation Rules, 1913-1917, & 
therefore there was no obligation on resps. to pay 
the money into ct.; (2) as appct. had not recovered 
a greater sum than that which resps. had submitted 
to pay, resps. were only liable under r. 19 (8) to 
pay the costs of the arbn. up to the date of the 
filing of their submission & the award must be 
sct aside so far as it ordered them to pay the costs 
subsequent to that date.—-KEMPLEY v. POOLE 
(iI. LL.) & Co., [1923] 1 K. B. 195; 92 L. J. K. B. 
247; 128 L. T. 2413 15 B.W.C.C. 251, C. A. 

4003. Division of compensation among depen- 
dants—Employer brought to court.J—Ruovpes v. 
SOOTHILL Woop CoLueny Go., Lrp., No. 3567, 
ante. 


KH, Finding of Parlial Incapacity. 

4004, Total incapacity set us—Workman cannot 
be ordered to pay costs.|—An injured workinan in 
receipt of full compensation was offered light 
work by his employers & compensation was reduced 
from 10s. 73d. to 5s. Gd. After a trial of a few 
weeks, the workman gave it up & claimed full 
compensation. The county ct. judge found that 
the workman was entitled to full wages for a month 
during the time he was only receiving 5s. 6d. & 
after that date he was entitled to 6s., being fit for 
light work. He, however, ordered him to pay 
the employers’ costs as he considered the workman 
had failed in the substantial point of proving he 
was totally incapacitated :---Held : the judge had 
no jurisdiction to make ua successful appct. pay 
resp.’s costs. Issues may be separated & costs of 
one set off against the other at. the discretion of 
the judge. 

] think, therefore, that the award, in so far as 
it deals with the costs, must be set aside, & the 
inatter must be referred back to the learned 
county ct. Judge to make such order as to costs as 
he in his discretion, & within the proper limits of 
his discretion, may think fit (CozENs-LIAnDy, M.R.) 
—-KVANS tv. GWAUNCAEGURWEN COLLLERY Co., 
Lrp. (1912), 106 L. 1. 613; 5 B. W. C. OC. 448, C. A, 
Annoladions :—Apld. Williams v. Cacponthren Colliery Co. 

(1913), 6 BOW. CL. CL. 922. nsd. Haynes ve. Aldridge 

Colliery Co. (1923), 130 L. T. 282. 

4005. ----- Workmanh may be allowed costs. ]-— 
DONOVAN v, NICHOLSON’S WHARVES, Lrp., No. 
3222, ante. 

4006. ——--.J|—On Sept. 23, 1924, T. made 
an application for arbn. in respect of an accident 
met with by her while in the employment of resp. 
on July 9, :924. She stated that her average 
weekly carnings were 18s. a week, & made her 
claim on the basis of total incapacity. Resp. by 
his answer denied liability, but on Oct. 16, 1024, 
paid a sum of £9 18s. into ct., & on the hearing 
admitted liability, the only question being the 
amount of compensation to which T. was entitled. 
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cord :—eld: the arbitrator was 

bound tu award expenses to the eim- 
loyers.—MURPHY v, BAIRD & Cuo., 
Tv., (1921) S. C. 891.— SCOT. 
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The county ct. judge found that there was total 
incapacity up to Sept. 17 &, on the basis of the 
weekly earnings being 14s. a week, awarded 10s. 6d. 
a week to that date, & that since then there was 
partial incapacity, & awarded 3s. a week during 
partial incapacity. The costs were given to T., 
appct., except the costs of proving the issue of the 
amount of compensation after the date of the 
payment made into ct. From that decision as to 
costs appct. appealed :—Held: it had not been 
shown that in the circumstances the county ct. 
judge had not exercised a judicial discretion as to 
the costs, having regard to the fact that appct. 
put her case too high, & his discretion as to the 
costs had accordingly been properly exercised.— 
oe v. LEE (1925), 133 L. T. 67; 18 B. W.C. C. 
24, 0. 





I’. Declaration of Liability. 

4007. Total incapacity set up—Employer cannot 
be ordered to pay costs.|—A work girl met with an 
accident & was paid compensation until the 
employers considered she had ceased to be in- 
capacitated. They then offered her her old work, 
which she refused. The girl applied for compensa- 
tion to be continued, on the ground that she was 
still totally incapacitated. This was the only 
question in dispute. The county ct. judge found 
she ‘was not incapacitated, but made a suspensory 
award of ld.a week. Heordere | the employers to 
pay the costs :—Held: it was not competent to 
make such order as to costs when the employers 
had been successful in the only issue raised.— 
SNELL v. GROSS, SHERWOOD v. HEALD, LTD. 
(1913), 6 B. W. C. C. 242, C. A. 

Sir aaa :—Refd. Higgins v. Higgins, [1916] 1 K. B. 


4008. ——.]—A workman claimed com- 
pensation for total incapacity. The employers, 
by their answer, said incapacity had ceased, but 
did not submit to a declaration of liability. At 
the hearing they agreed they were liable to a 
declaration, which was all the judge gave the 
workman, but he allowed the workman the costs : 
—Held: the judge had not exercised his discretion 
as to costs judicially —DERBYSHIRE v. HETHER- 
aoa OEM) & Sons, Lrp. (1914), 7 B. W. C. C. 

»C. A. 
Annotation :—Refd. Higgins v. Higgins, [1916] 1 K. B. 640. 

4009. ——.J]—A workman having met 
with an accident in consequence of which he was 
ruptured, his employers admitted liability under 
Workmen’s Compensation Act, 1906 (c. 58), & paid 
him compensation for thirtcen weeks, when they 
discontinued it on the ground that the incapacity 
had ceased. The workman applied for arbn., 
alleging that the question which had arisen was 
‘‘ as to the amount, or duration, of the compensa- 
tion payable ” to him by his employers under the 
Act of 1906; & he claimed full compensation 
upon the und that he was still partially in- 
capacitated & likely 40 be so for some months. 
The parties agreed to refer to a medical referee 
the questions as to his condition & fitness for 
employment, & whether his incapacity, if any, 
was due to the accident. The referee reported 
that the rupture was caused by the accident, but 
that appct. was fit for his former work if he wore a 
belt. The employers thereupon filed answers 
in which rt denied incapacity & their liability 
to pay further compensation. Appct. insisted 
that his incapacity still continued. The matter 
came before the county ct. judge, who, at appct.’s 
request & without objection on the part of the 
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employers granted to appct. a declaration of 

liability but nothing more, & ordered the employers 

to pay his costs :—Held : under Workmen’s Com- 

pensation Act, 1906 (c. 58), sched. II., para. 7, 

the costs were in the discretion of the arbitrator 

just in the same way as costs in the High Ct. were 
in the discretion of the judge; but it was settled 
that to make this discretion effective there must 
be materials on which the discretion could be 
exercised. Here there were no such materials 

& the employers had been successful throughout 

so that there had been no judicial exercise of the 

judge’s discretion, & the order on the employers 

to pay the costs must be discharged.—LLIGGINS v. 

Hiaains (L.) & Co., [1916] 1 K. B. 640; 85 L. J. 

K. B. 1224; 114 L. T. 59; 9 B. WL. GC. C. 122, 

. A. 

Annotations :—Apld. Kloosterman v. Vickers (1918), 87 L. J. 
K. B. 754. Consd. Ritter v. Godfroy, [1920] 2 K. B. 47; 
Haynes v. Aldridgo Colliery Co. (1923), 130 L. T. 282 ; 
Turner v. Lee (1925), 133 L. T. 67. 

4010. }—A workman met with an 
accident while at work, which caused an injury 
1o his hip. He was paid full compensation down 
to a time when he had so far recovered that he 
was able to do light work at which he earned as 
much as before the accident, & compensation was 
stopped. After working for some time he Iecft 
to take up other employment elsewhere. He 
then made a claim on the basis of total incapacity. 
The employers denied that they were liable, but 
during the hearing intimated they would not 
oppose an application for a suspensory award. 
The county ct. judge held that the claim for com- 
pensation failed, & by consent made a declaration 
of liability, but ordered the employers to pay the 
costs of the arbn. The employers appealed as to 
costs :—Held: the employers had succeeded on 
the only issue raised & could not be ordered to 
pay appct.’s costs.—Forp » GILBERTSON & Co., 
Lrp. (1919), 12 B. W. C. C. 32, C. A. 

4011. —— |\—KLOOSTERMAN v. VICKERS, 
Lrn., No. 3985, ante. 

4012. Partial incapacity set up—Workman may 
be ordered to pay costs.|—-WEBSTER v. JIARKRISON, 
TOWNSEND & Co., Livp., No. 3379, anle. 











Gi, Employer's Application for Ieview. 

4013. Reduction of compensation ordered—Re- 
duction less than that claimed—Employer to pay 
costs.]|—An injured workman was in receipt of 10s. 
a week as compensation. On his obtaining work 
the employers applied to review & diminish to 2s. 
a week. The county ct. judge diminished to 
7a. Gd. a week, & ordered the employers to pay the 
costs :-—-Held: the judge had _ exercised his 
discretion as to costs in a proper manncr.— 
CONNOR v. MEADs (1912), 5 B. W. C. C. 485, C. A. 
Siac :—Refd. Swain v. Childs (1925), 18 B. W. C. C. 


4014. ——— Workman setting up total incapacity 
-——Workman to pay costs.|—-SECRETARY OF STATE 
FOR WAR v. WILLOUGHBY, No. 3294, ante. 

4015. Reduction of compensation rofused—Em- 
ployer to pay costs.|—A mincr in the employment of 
applts. having obtained from a certifying surgeon 
a certificate to the effect that he was disabled 
through miner’s nystagmus from ecarning full 
wages at his work, was, on Nov. 6, 1924, after arbn. 
proceedings, awarded full compensation in respect 
of total incapacity. On Jan. 6, 1925, the employers 
applied for a reference to a medical referee, 
averring that the workman was fit for light surface 
work, & as the result of the reference the medical 
referee found that the workman was not yet fit 
for light work at a collicry The workman then 
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lodged 4 minute craving an award of the expenses 
incurred by him in the reference proceedings, in 
respect that the medical referee had sustained his 
contention. The sheriff-substitute held that he 
had no warrant to award expenses, but at the 
request of the workman stated a case for the 
opinion of the ct.:—Held: the arbn. was still 
alive, & the costs in respect of which the applica- 
tion was made were costs incidental to the arbn. 
The arbitrator was therefore entitled, under Work- 
men’s Compensation Act, 1906 (c. 58), sched. IT. (7), 
to award to the workman the expenses incurred 
by lim in connection with the reference.— 
WILLIAM Bairp & Co., Lirp. v. SUMMERS (19286), 
109 B. W.C. ©. 17, ALT. 
Sec, also, Nos. 3081, 3987, unte. 


H. Alternative Remedies. 


4016. Failure of alternative claim by workman— 
Under Employers’ Liability Act, 1880 (c. 42)— 
Whether power to award costs.]—Where all the 
costs, with one immaterial exception, have been 
caused by pltf. having brought an unsuccessful 
action, it is right that he should not receive any 
costs in respect of the assessment of compensation 
under above Act, sect. 1 (4). 

Qu.: whether there is power to give an un- 
successful pltf. any costs under that sub-sect.— 
SKEGGS v. KEEN (1899), 1 W. CU. C. 35, C. A. 
slnnotation :—Retd. Cattermole v. Atlantic Transport Co., 

(1902) 1K. B. 204. 

4017. Discretion as to costs.| —Where 
an action is brought under the Employers’ Liability 
Act, 1880 (c. 42), & dismissed, & the county ct. 
judge, on an application by pltf. under Workmen's 
Compensation Act, J897 (c. 37), s. 1 (4), assesses 
the compensation payable under that Act, he has 
power to give pltf. the costs of the proceedings.— 
CATTERMOLE v, ATLANTIC TRANSPORT Co., [1902] 
1K. B. 204; 7) 1.49. K.B. 178; 85 LT. 519; 
66 J.P. 4; 50 W. R. 129; 18 T. 1. R. 1023 46 
Sol. Jo. $35 4 W. C. C. 28, C. A. 

Annotalions :-—Consd. Cribb +. Kynoch (No. 2), [1908] 2 
K. 3B. 551. Refd. Burdon ». Gregson (1906), 95 L. 'T. 
45% Bonnett vy. Whitehead, [1926] 2 K. B. 38d. 

4018. At common law—Costs deducted 
from compensation.|—A workman brought an 
action against his employers at common law in the 
High Ct. for damages for injuries caused to him 
by the alleged negligence of defts. The jury having 
returned a verdict for defts., pltf. applied to the 
judge to assess compensation under Workmen’s 
Compensation Act, 1897 (c. 37) :—Held : an award 
vf compensation should be made, but the costs 
occasioned by bringing the action would be 
deducted from the amount payable to the work- 
man.—CoHEN v. SEABROOK BrotoErs (1008), 
25 T.L. R.176; 2B. W.C. C. 155. 











J. Recording Memorandum of Redemption. 


4019. Application carried to judge—Both parties 
supporting application.}—A workman who was in 
receipt of a weekly payment of 138. 5d. from his 
employers as compensation for an accident within 
the meaning of Workmen’s Compensation Act, 
1906 (c. 58), entered into an agreement to accept 
£100 in satisfaction of the employers’ liability. 
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awarded him under the Act. the costs 
which hocompelled deft. to waste by 
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The workman applied to the registrar to have a 
memorandum of the agreement recorded. The 
registrar, being dissatisfied as to the amount of 
the commutation, referred the matter to the judge. 
Both parties appeared & supported the agreement. 
The judge overruled the objection as to quantum, 
& directed the memorandum to be recorded, 
ordering the employers to pay the costs. The 
employers appealed from the order as to costs :-— 
Held: assuming that the county ct. judge had a 
discretion as to costs, it was not a judicial exercise 
of that discretion to order a party who had been 
completely successful & against whom no mis- 
conduct was alleged to pay the costs of the pro- 
ceedings.—KIERSON v. THOMPSON (JOSEPIT J..) 
& Sons, Lrp., [1913] 1 Kh. B. 587; 821. J. K. B. 
920; 108 L. T. 236; 29 'T. LR. 2053; 57 Sol. Jo. 
226; 6 B. W.C. CO. 58, C. A. 

4020. Workmen’s objection overruled.|— 
The parents of a scaman, drowned at sea, agreed 
to accept a certain sum in redemption of com- 
pensation, but later objected, on the ground of the 
inadequacy, to a memorandum being recorded. 
The registrar refused to reeord, & referred the 
nutter to the judge. The judge overruled the 
objection, but ordered the employers to pay the 
costs: /feld: this was not a judicial exercise of 
discretion as to costs.— REED v. S.S.. WYMERLC 
& Co,., Lirp. (1914), 7B. W.C. U. 420, OC. A, 

4021. Workman abrogating agreement. |— 
A lad who worked as » baket’s assistant met with 
an accident to his hand. Ife was paid compensa- 
tion & then went back to his former work. He 
wus ‘nearly cighteen, & liable soon to be called 
to serve with the colours, & his mother, as next 
friend, asked his employer to agree to pay a lump 
sum in settlement of al! claims, & this the cniployer 
agreed to do & offered £20 down, 

The agreement was signed by the boy & his 
mother, who then applied to have a memorandum 
of the same recorded. The registrar, however, 
was not satisfied the £20 was enough, & referred 
it to the judge. By this time both the boy & his 
mother had changed their minds about accepting 
the £20, & appeared before the judge & opposed 
the application to record. The judge being of 
opinion that £20 was too little, refused to order 
the memorandum to be recorded, & ordered the 
employer to pay all the costs. The employer 
appealed from the order as to costs :—eld: in 
ordering the employer to pay the costs in these 
circumstances, the judge had not exercised his 
discretion judicially. The order as to costs must 
be varied, & appet. ordered to pay costs both in 
county ct. & on appceal.—CaMBRIDUE v, TAYLOR 
(1917), 10 B. W. C. C. 618, C. A. 

AA ancbealion -—Folld. Seott e«. Shilling (1920) 13°72. W. 

c.g. 


4022. ——- --- -.}—-A workman sustained an 
injury arising out of & in the course of his employ- 
ment, & was paid compensation for a_ certain 
period. An agreement was then come to between 
the workman & the employers, under which the 
latter agreed to pay him a lump sum of £40 in 
addition ta the compensation he had already 
received, in full settlement of the claim. The 
ayrecnient was drawn up & sent to the registrar, 
who, however, refused to record it as being 








| dismissal of an action for damages, 
the ct. assosses compensation under 
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Sect. 24.—Costa: Sub-sect. 1, J., K., L., M., N., O. 
& P.; sub-sect. 2, A. (a) & (6).] 


inadequate in amount & referred it to the judge. 
The workman then went to his solr. & said he 
should prefer the weekly payments to continue, 
& when the matter was before the judge he 
repeated this statement, giving as his reason that 
he had not been feeling so well lately. The 
county ct. judge refused to record the agreement, 
& ordered the employers to pay the costs :— 
Held: in ordering the employer to pay the costs 
in these circumstances the judge had not exercised 
his discretion judicially, & so much of the order 
as dealt with the costs must be sct aside. 

I do not accept the proposition that ...a 
county ct. judge has no jurisdiction, when he 
refuses to record an agreement, to give costs, 
unless there is some sort of malpractice by the 
party who is asking for the agreement to be 
recorded (LORD STERNDALE, M.It.).—-Scorr (JOHN 
ak Lrp. v. SHILLING (1920), 18 B. W. C. C. 9, 


Kk. Set-Off. 

4023. Costs of appeal—Against costs of arbitra- 
tion.|— Case v. COLONIAL WHARVES, Lip. (1905), 
hi Ne li. 5143 49 Sol. Jo. 515; 8 W. C. GO. 114, 

4024. Only if awarded in any event.]— 
The registrar of the county ct. ordered the 
employers to answer interrogatories delivered by 
the workman. The county ct. ju::'ge reversed this 
order. The workman appealed to the Ct. of 
Appeal, but his appeal was dismissed with costs. 
The employers then consented to an award being 
made in the arbn. in favour of the workman. 
The county ct. judge refused to set off the taxed 
costs of the employers in the Ct. of Appeal against 
the costs of the workman in the arbn. :—Held: 
a county ct. judge has no jurisdiction to set off 
costs awarded to an employer on an interlocutory 
appeal by the Ct. of Appeal against the costs of 
the workman in the subsequent arbitration, 
unless the Ct. of Appeal order that the costs 
awarded to the employer on appeal shall be the 
employer’s costs in the arbn. in any event.— 
SUTTON v. GREAT NORTHERN Ry. Co. (No. 2) 
(1910), 3 B. W. C. C. 160, C. A. 

402 Order made cannot be varied.]|— 
BARNETT v. PORT OF LONDON AUTHORITY (No. 2), 
No. 4062, post. 

4026. Costs of separate issues.) ——- IivANS v. 
G pee ener COLLIERY Co., LTp., No. 4004, 
ante. 

4027. Costs of successful employer—May be de- 
ducted from compensation.|—PoORTER v. WHIT- 
BREAD & Co., No. 3398, ante. 

4028. ——— Not recoverable by judge impounding 
compensation.] — KimK & RANDALL, LTD. v. 
BOuRKE, No. 3911, ante. 














L. Lump Sum. 

4029. Whether jurisdiction to award.|—Arbitra- 
tor can award a lump sum for costs without 
taxation.—WELLAND v. GREAT WESTERN Ry. 
Co. (1900), 16 T. L. R. 297; 2 W. C. C. 145, C. A. 
sar sel no wel Turner v. Kingsbury Collieries, [1921] 


4030. -|—Having regard to the words 
“shall be taxcd’”’ in Workmen’s Compensation 
Act, 1906 (c. 58), Sched. II., s. 7, the county ct. 
judge has no jurisdiction to order payment of a 
lump sum as the costs of an arbitration under 
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that Act; & the words of sect. 4 of the same 
Sched. ‘‘ where’’ the county ct. judge ‘‘ makes 
any order under this Act,’’ render such an order 
the subject of appeal to the Ct. of Appeal.— 
BEADLE v. Nicholas (OWNERS) (1909), 101 L. T. 
586; 3B. W. GC. C. 102, C. A. 

Annotation :—Mentd. Golding v. Smith, [1910] 1 K. B. 462. 


M. What Costs Allowed. 


4031. Medical witness—Called to deny occurrence 
of accident.|—-Where medical witnesses in a case 
arising under the Workmen’s Compensation Act, 
1906 (c. 58), gave evidence which was directly 
material & was believed, it was held that, having 
regard to the reasons assigned by the county ct. 
judge, he did not exercise his discretion judicially 
in disallowing the costs of those witnesses.—— 
FINLAYSON v. CLINTON (OWNERS) (1914), 111 L. T. 
915; 7B. W.C. O. 710, C. A. 

4032. Qualifying fee.|—A workman met 
with an accident & received compensation under 
Workmen’s Compensation Act, 1906 (c. 58), during 
incapacity. Jie found himself unable to resume 
full work & his solrs. wrote to his employers asking 
for suitable work & compensation. ‘The latter 
repudiated liability & the workman filed a request 
for arbn. After the letter but before the filing of 
the request appct. was examined by a doctor on 
behalf of the employers. The doctor gave evidence 
at the hearing & the judge made an award in 
favour of the employers & ordered appct. to pay 
the costs, including the qualifying fee of the 
doctor. Appct. appealed from the latter part 
of the order on the ground that the doctor’s 
examination was made before proceedings were 
commenced & not with a view to giving evidence : 
—RHeld: there was no ground for saying that a 
qualifying fee could not be paid for an examina- 
tion made before the filing of the request for 
arbn.; the question was within the discretion of 
the judge, & on the facts he was right.—JONEs v. 
DAVIES (D.) & Sons, Lrp., [1914] 3 K. B. 549; 
83 L. J. K. B. 1531; 111 L. T. 769; 7B. W.C. C. 
488, CU. A. 





N. Taxation of Costs. 

4033. General order as to taxation—All applica- 
tions to review to be treated as interlocutory ap- 
plications.|-—A county ct. judge has no jurisdiction 
to give a general direction to the registrar that the 
costs of all applications under Workmen’s Com- 
pensation Act, 1897 (c. 37), sched. I., clause 12, to 
vary the amount of compensation fixed by award 
or agreement shall be treated as though the 
application were a mere interlocutory application 
in the matter of the arbn., & not an original arbn. 
or proceeding.—Riany & Co. v. Cox (No. 2), 
[1904] 2 K. B. 208; 73 L. J. K. B. 690; 91 L. T. 
72; 68 J. P. 385; 20 T. L. R. 461; 6 W.C. C. 
161, D. C. 

4034. Time for taxation — Immediately after 
hearing.|—-The proper officer of the ct. may tax 
the costs immediately at the termination of the 
hearing.— GARDNER v. Cox (1910), 3 B. W. C. C. 
245, C. A. 

Necessity for.]—Sce Sub-sect. 1, L., ante. 


O. Appeal as to Cosis. 

4035. Whether appeal lies—When order part of 
award.|— BEADLE v. NICHOLAS (OWNERS), No. 
4030, ante. 

When benefit of award taken.]—See Sect. 
22, sub-sect. 5, avle. 
See, also, Nos. 4000, 4001, 4006, 4010, 4021. 











‘PART XIV. SECT. 24, SUB-SECT. 1.—M. 


n. Free of medical referee. }—ADDIE (ROBERT) & SONS COLLIERIES, LTD. v. M'KAIL, [1926] S. C.308.— SCOT. 
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P. Other Cases. 

4036. Insured employer may be awarded costs. | — 
An employer succeeded on an application to 
terminate an award; his case was conducted by 
or in the interest of an insurance co. It was 
contended that the employer was not personally 
liable for costs, & that therefore they should not 
be awarded to him. ‘The judge said that there 
was no evidence that the employer was not liable, 
but if he was personally liable no doubt he was 
indemnified by the insurance co. On these facts 
the judge, in the exercise of his discretion, awarded 
costs to the employer :—Weld: the judge had 
exercised his discretion in a way that was not 
contrary to any principle of law.—Cornisi v. 
Lyncu (1910), 3 B. W. GC. C. 348, C. A. 

4037. No priority for costs in bankruptcy.]— 
The costs of obtaining an award under Workmen’s 
Compensation Act, 1906 (c. 58), are not payable 
in priority to all other debts in a bkpcy.—Ie 
JINKS (1914), 112 L. T. 883; sub nom. Ite JINKS, 
Ez p. THE TRUSTEE, 58 Sol. Jo. 741, D. C. 


Sub-sEecr. 2.—In Courr or APPEAL. 
A. Security for Costs. 
(a) In General. 

Sec, gencrally, R. S. C., Ord. 58, rr. 15, 203 
PRACTICE. 

4038. Ordinary practice of the court followed.]— 
ITALL v. SNOWDEN, LIUBBARD & Co., No. 4044, 
post, 

4039. ——- Appeal not in nature of motion for 
new trial.|—An appeal against a decision of a 
county ct. judge upon an application for com- 
pensation under Workmen’s Compensation Act, 
1897 (c. 37), is not in the nature of a motion for 
a new trial, & applt. can be ordered to give 
security for the costs of the appeal.—He LArwoop 
& ABRAHAMS, [1901] 2 IX. B. 304; 84 L. T. 857; 
sub nom. LWARWOOD v. ABRAHAMS, 70 1. J. K. B. 
746; 3 W.C. GC. 205, C. A. 
afnnolation :-—Refd. Wightwick vt. Pope, [1902] 2 K. B. 99, 

4040. Previous application to appellant should 
be made.|—Before applying to the ct. for security 
for the costs of an appeal under Workmen’s Com- 
pensation Act, 1897 (c. 37), upon the ground of 
applt.’s poverty resp. ought first to apply to applt. 
for security.—STANLAND v. NORTH-ASTERN STEEL 
Co., Lap. (1906), 23 T. L. BR. 13 51 Sol. Jo. 12; 
0 W. 0. C. 133, ©. A. 

-fnnotations :- Mentd. Williams v. Ocean Coal Co., [1907] 2 
- Pi ; New Monckton Collicries +. Keeling, [191)) 
4041. Amount of security.] — MCLAUGHLIN v. 

CLAYTON (1899), 1 W. C. GC. 116, C. A. 

4042, ——-.|—Horitock v. CoquEt (OWNERS) 
(1913), 6 B. W. C. C. 939, C. A. 

4043. Effect of non-compliance with order — 
Leave to proceed in forma pauperis—Order not 
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& Co., Lrp. v. Lacey (1911), 5 B. W. GL 


(6) Reasons for Granting or Refusing. 

4044. Poverty of appellant—Unable to pay re- 
Spondent’s costs—If appeal dismissed.]—In an 
appeal from a county ct. judge to the Ct. of Appeal 
under Workmen’s Compensation Act, 1897 (c. 37), 
if it appears that applt. will, if unsuccessful, be 
unable through poverty to pay resp.’s costs of the 
appeal, he will, in accordance with the ordinary 
practice of the Ct. of Appeal, be ordered to give 
security for such costs.—LALL 7. SNOWDON, 
HUBBARD & Co., [1899] 1 Q. B. 598; 68 L. J. 
Q. B. 363; 80 L. I. 256; 47 W. R. 322; 15 
ra HM Rt. 2443 43 Sol. Jo. 313; 1 W. C. C. 134, 
Ainotation :—Retd. Wilcox rv. Wallis Crown Cork & Syphon 

Co. (1914), 58 Sol. Jo. 381. 

4045. -[—Resps., employers, 
proved applt.’s want of means to pay costs, in the 
event of the appeal failing. They applied for 
security for costs:—Held: resp. to the appeal is 
entitled to an order for security on satisfying the 
ct. that applt. would not. be in a position to pay the 
costs, if his appeal should be dismissed.—BRINE 
v. MAY, Eis, Grace & Co. (1912), 6 B. W. C. C. 
460, C. A. 

4046, Unable to proceed in form4 pauperis.] 
—NSccurity for the costs of appeal may be ordered 
where applt., though poor, is not able to make the 
affidavit required for appeals in formd pauperis.— 
REES v, RICHARDS (1809), 1 W. C. C. 118, C. A. 

404 Poverty due to accident.|— 
Security for costs will not be ordered where the 
poverty of applt. is due to the accident, & the 
affidavit required for leave to appeal in formd 
pauperis cannot be made.--SKEGGS tv. KEEN 
(1899), 1 W.C. GC. 119. 

4048. Stay of execution granted pending appeal.| 

-- Where an award was made fn favour of the 
employeis, but execution staycd pending an 
appeal, the ct. refused to order security for costs.— 
IIUBBALL v. KvEnirr & Sons, rp. (1900), 16 
T. L. R. 168; 5 W.C. C. 145, n., C. A. 
Ae pecan —Distd. Shea v. Drolenyvaux (1903), 88 L. T. 
4049. ——.J—Anorder for security for the costs 
of an appeal under Workmen's Compensation Act, 
1SV7 (c. 37), will be made in a proper case even 
if the county ct. judge has stayed execution with 
a® view to an appcal.-- SHEA v. JROLENVAUX 
(1903), 88 L. T. 670; 19 T. LR. 473; 5 WG. CG. 
144, 0, A. 

4050. Appellant’s case supported by trade union 
—Proceedings conducted by union.|—he fact 
that a case is being run by a trade union docs not 
affect the question of security for costs of appeal.— 
McLAUGULIN v. CLAYTON (1899), 1 W. CC. C. 116, 
CLA. 

4051. ——— Costs of arbitration paid by union.]— 
Security for costs of appeal may be ordered, 


























completed till time for security expired.]—Prury | although the costs of the arbn. have been paid 


PART XIV. stages igs SUB-SECT. 1. 


_ 0. Security for custs.)— The ob- 
ject of r. 34 under Workmen’s Col- 
pensation Act (Rules of 1904) is to 
make the proceedings under the Act 
subject to the same rulcs as an action ; 
& where appct. resides out of the juris- 
diction, resp. is entitled to security for 
costs. — CIZOWSKI ¥. Wrst KOOTENAY 
Powrk & Ligur Co, (1906), 12 B.C. . 
63; 3 W. L. R. 515.—CAN. 


Pp. .}— An application for 
security for costs in an arbitration 
under Workmen’s Compensation Act 
should be made to the arbitrator & 





not to a judge in chambers, & should 
be made promptly.—KRrZU8 v. CROW'S 
Nest Pass Coa, Co., Jrp. (1909), 14 
B.C. RR. 385.—CAN. 

. Workmen’s Compensation Board 
—Pusition as to custs.j--The Work- 
inen’s Compensation Board ik & 
servant or agent of the Crown within 
Crown Costs Act, s. 2, 50 that the ct. 
cannot give costs for or against it — 
RosKBERRY SURPRISE MINING CO., 
LTp. «. WORKMEN’S COMPENSATION 
BoaRD, CUNNINUHAM 0. WORKAMIGN'S 
COMPENSATION BOARD, STANDARD 
SILVER LEe4sb Minina Co., Lip. v. 
WORKMEN'S COMPENSATION BOakD, 
(B. C.), [1920] 2 W. W. R. 676; 61 


D. L. lt. 470.—CAN. 

r. Irregular nrocedurc- No power 
to award costs.j--GLASWUOW LRON & 
STEEL Co., Lrp. ®. SNKEODON (1025), 
18 B. W. C. C. 638.—SCOT. 
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e a 


t. Whether security must be Aga 
—-Itis contrary to the policy of Work- 
Inen’s) Compensation Act, 1906, to 
require security from the workinan for 
the costs of his uppeal to the Ct. of 
Appeal.— HUTCHINSON vt. NEw NORTH- 
ERN SPINNING & WAVING Co., LTD. 
(1914), 7 B. W. C. C. 971.—IR. 
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Sect. 24.—Costs: Sub-sect. 2, A. (b), & B. Sect. 25: 
Sub-sect. 1, A.] 


by a trades union.—Hapbock v. WUMPUREYS 
(1899), 1 W. ©. C. 117, G. A. 


B. Costs of Hearing. 

See R.S. C., Ord. 58, r. 4. 

4052. Unreasonable appeal—By workman—No 
ae boatman was seriously injured in his 
right hand. He signed a receipt for compensation 
for two months, based on average earnings of 30s. 
w week, The employers then stopped compensa- 
tion on the ground that the man could do his full 
work. Proceedings were commenced, & the 
employers paid into ct. £5 5s., with a denial of 
liability. The county ct. judge found that the 
man was entitled to £5 compensation, but was 
otherwise fit for his work. After signing his 
uward, he made a note to the effect that, by in- 
advertence, he had not included a declaration of 
liability which he should have given without costs. 
The employers consented to this declaration, 
subject to their costs being paid after the time of 
payment into ct. The workman appealed for a 
declaration of liability, which was said to have been 
refused by the county ct. judge, & also attempted 
to appeal on the grounds that the average weekly 
cvarnings had been wrongfully assessed :—Held : 
the appeal was unreasonable &, as the 
average weekly earnings, unfounded. The award 
should be altered to include «+ declaration of 
liability, with no ordcr as to cvosts.—WEsT v. 
FELLOWES, MoRTON & CLAYTON, Ltp. (1916), 10 
B.W. ©. C. 120, C. A. 

4053. Alteration agreed to below.]—Lock 
Y. eae KpucATION ComMirrEn, No. 3407, 
ante. 

4054. Error by judge in court below—Want of 
jurisdiction.|-—WiLLIAMS v. MINISTER OF MUNI- 
TIONS, No. 3585,‘ante. 

4055. Appeal useful to both sides—No 
order.|-—SATSBURY v. GENERAL KiEcrric Co. 
(1923), 16 B. W. 6. C. 199, CLA. 

4056. Case remitted—Wrong exercise of discre- 
tion as to costs below— Appeal allowed with costs.] 
--KVANS v. GWAUNCAEGQURWEN COLLIERY (COo., 
Lyrp., No. 4004, ante. 

‘ ———.]—WILLIAMS uv. CAEPON- 
THREN COLLIERY Co., Lirp., No. 3986, ante. 

4058. ——— For new trial—All costs to be costs 
in second trial.)—Tayior v. WaRD & Co.. Wor- 
CESTER, LTD., No. 3034, ante. 

4059. Against whom order may be made—Ap- 
proved society proceeding in workman’s name— 
National Insurance Act, 1911 (c. 55), s. 11 (2).J]— 
CLAPP v. CARTER, No. 2941, ave. 

4060. Withdrawal of appeal—Unnecessary op- 
re a v. VICKERS, Lip., No. 39685, 
ante. 

4061. Refusal to withdraw appeal—& vary 
county court judge’s order by consent.|—On an 
application to review a weekly payment a 
prospective award was made terminating the pay- 
ments at a future date, but: this was a slip, as such 
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an award was bad. An appeal was lodged, but the 
solr. for resps. wrote that it was not necessary. 
& suggested that to save the costs, the appeal 
should be withdrawn & the matter settled by 
agreement varying the award of the county ct. 
judge; applt., however, was advised the only 
method of varying the award was by a judgment 
or order of the Ct. of aad gree On the hearing of 
the appeal it was claimed that the appeal should 
be allowed but with no costs :—Held: tho appeal 
must be allowed with the usual consequences, as, 
having been lodged, the more reasonable course 
was to proceed with it.—DEAKIN v. WARD (1926), 
19 B. W. C. C. 180, ©. A 

4062. Jurisdiction to vary order as to costs— 
Judgment specifically dealing with costs.|—The 
Ct. of Appeal cannot, after judgment has been 
given specifically dealing with costs, alter their 
judgment by ordering that the costs of the appeal 
shall be costs in an arbn. in the county ct. under 
Workmen’s Compensation Act, 1906 (c. 58), so 
as to enable the appeal costs to be set off against 
costs in the arbn.—BARNETY v. Port OF LONDON 
Autuonrity (No. 2) (1913), 82 L. J. K. B. 918; 
108 I. T. 944; 57 Sol. Jo. 577; 6 B. W. CG. ©. 
466, C. A, 


Sect. 25.—ALTERNATIVE REMEDIES. 
Sus-sEcr. 1.—AGAINsr EMPLOYER. 
A. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 24. 

4063. Workman cannot receive double recom- 
pense—Compensation & wages.|—A workman 
engaged at a weekly salary, who has claimed & 
received compensation under Workmen’s Com- 
pensation Act, 1897 (c. 37), in respect of partial 
incapacity for work resulting from injury received 
by him during the course of his employment, is 
not entitled to claim his wages during the time for 
which he has been incapacitated.—LELLIOTT v. 
LIGGENS, [1902] 2 K. B. 84; 71 LL. J. K. B. 483 ; 
87 L. T. 29; 50 W. R. 524; 18 TT. 1. RR. 514; 
4W.O.C. 11, D.C. 


Annotation :—Refd. Warburton v. Co-op. Wholesale Soc., 
17) 1K. B. 663. 


4064. ——— Customary allowance of coal during 
incapacity—Not in nature of compensation.|— 
Pitf. was employed by defts. as a miner in their 
colliery. There was a custom in collicries in the 
district that a miner was entitled, in addition to 
his wages, to a load of allowance coal every twenty- 
four turns while in work, & a load of allowance 
coal every five weeks during incapacity caused 
by accident. Tltf., having been incapacitated for 
work by an accident arising out of & in the course 
of his employment, was awarded a weekly pay- 
ment during incapacity as compensation under 
Workmen’s Compensation Act, 1906 (c. 58). 
In an action to recover the allowance coal for the 
period since the date of the accident or its value :—- 
Held: the right to the allowance coal under the 





result of the injury, brought an action 


PART XIV. hee SUB-SECT. 2. 


a. Special cuse.J)— Whore a special 
case is stated by an arbitrator under 
Workmen’s Compensation Act, 1902, 
& determined by a judge of the 
pupreme Ct., that judge has power. 
under r. 42, to dispose of the costs of 
the special case; & these costs were 
ullowed to appct.—He DARNLEY & 
CANADIAN Paciric Ry. Co. (1910), 
oan L. lt. 179; 12 W. L. Rh. 67. 


——o 


PART XIV. See? SUB-SECT. 1. 


b. Workman cannot receive double 
reconpense.}—MCCOLL v. CANADIAN 
Pacivic Ry. Co. (1922), 39 T. L. R. 
149, P, C.—CAN. 

c. -——-.] — workman sustained 
iujury by accident aris out of & 
in the course of his employment, & 
Was paid compensation by his em- 
Ployers in respect thereof for three 
years, when he died. His father there- 
after, avorring that tho death was tho 


of damages for the loss caused to him- 
self by the death of his son against a 
person othor than the cmployer, by 
whose fault, ho alleged, the accident 
had been caused :—Held: the action 
was incompetent, the workman having 
elected to accept compensation from 
his oll by area v. NORTI 
BRITISH Ry. Co, (1914), 8 Bb. WA. C. C. 
373.—SCOT. 

d. Election — What amounts to.J— 
RuvERS v. SCHULTZ (1921), 21 8S. hi. 


Part XIV.—WorkKMeEn’s Compensation Acts. 


custom formed one of the terms of pltf.’s contract 
of employment & was not in the nature of com- 
pensation for the injury, & therefore he was not 
debarred. by Workmen’s Compensation Act, 1906 
(c. 58), 8. 1 (2) (b), from maintaining the action. — 
SIMMONDS v. STOURBRIDGE GLAZED Brick & FIRE 
Cray Co., Lrp., [1910] 2 K. B. 269; 79 L. J. K. B. 
997; 102 L. T. 732; 26 T. L. R. 430, D. C. 

4065. Election of remedy—What amounts to 
election—Acceptance of scheme in substitution for 
statutory provisions.]—A workman who had joined 
a scheme duly certified by the Registrar of Friendly 
Societies under Workmen’s Compensation Act, 
1897 (c. 37), s. 3 (1), received fatal injuries, alleged 
to have been caused by the personal negligence 
of his eniployers, or of some person for whose act 
or default his employers were responsible. After 
the workman’s death his legal personal representa- 
tives brought an action to recover damages under 
Employers’ Liability Act, 1880 (c. 42):—JIeld: 
the contract by the workman that the provisions 
of the scheme should be substituted for the 
provisions of Workmen's Compensation Act, 1897 
(c. 37), was an exercise of the option given to him 
by Workmen's Compensation Act, 1897 (vc. 37), 
s. 1 (2) (0), to claiin compensation under Workmen's 
Compensation Act, 1897 (c. 37), & was a bar to 
the claim to the recovery by his representatives 
of damages under Employers’ Liability Act, 1880 
(ce. 42)—TAYLOR v. LLAMSTEAD COLLIERY Co., 
[1904] 1 K. B. 8388; 737. J. K. B. 469; 00 1. 1. 
$635 68 J.P. 300; 52 W. BR. 417; 20 T. L. BR. 
ee Das agile 3283 GW. C.C. 34, CL A, 

nioltaions :—. » Cribb v. Kynoe fo. 4 ; 

k. B. 551. Rofd. Howell v. Headford (111) 104 Wet. 


433; Harrison », Wythemoor Colliery Co., 11922} 2K. B. 
674; Bennett». Whitehcad, {1926} 3 K. rn ane 7 


4066. ——— Claim for compensation with- 
drawn — Subsequent action for damages.] — A 
workman injured by accident in the course 
of his employment claimed compensation from 
his employer under Workmen’s Compensation 
Act, 1897 (c. 37), & filed a request for arbn. The 
employer having filed his answer, the workman 
gave notice withdrawing his claim for compensa- 
tion, & subsequently brought an action for 
damages under Employers’ Liability Act, 1880 
(c. 42), in respect of the same accident :—I/eld : 
the claim made under Workmen’s Compensation 
Act, 1897 (c. 37), was not a bar to the subsequent 
action for damages under Employers’ Liability 
Act, 1880 (c. 42).—RousE v. Dixon, [1904] 2 
K. B. 628; 73 L. J. K. B. 662; 91 L. T. 4363 68 
J. P. 406; 53 W. R. 237; 20 T. I. BR. 5535 48 
Sol. Jo. 508; 6 W.C. C. 44, D.C. 

Annotations :—Consd. Cribb v. Kynoch (No. 2), [1908] 2 
N.F. Harrison v. Wythemoor Colliery Co., 


K. B. 651. 
{1922] 2 K. 3. 674. Consd. Bennett o. Whilchead, [1926] 
a B. 380. Refd. Codling v. Mowlem, [1914] 2 K. B. 





4067, —_—_ ——— Consent to compensation award 
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N.S. W. 731; 38 N. 58. W. W. N. 229. 
—AUS. 


6, —— ——.]— Where a work- 
man has sustained an injury arising 
out of & in the course of his employ- | SCOT. 
mont, & has mado an agreement with 
his omployer to accept weekly pay- 


————e 


& Co., Lrp., [1918] N. 4. DL. i. 77.-— 
N.Z. 


h. — - ——.)]—larr.e ». MAcLEL- 
LAN (1900), 2 F. (Ct. of Sess.) 387.— 


——.]) a A 
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—By widow on behalf of children.J}—Pitf. who was 
the widow of a workman killed by accident arising 
out of & in the course of his employment, brought 
an action under Fatal Accidents Act, 1846 (c. 93), 
against defts.. who had been his employers, 
charging them with negligence causing her 
husband’s death. The statement of claim alleged 
that the deceased workman left as dependants 
pltf. & six children; that all the dependants 
except pltf. had claimed under Workmen’s Com- 
pensation Act, 1906 (c. 58), against defts., & that 
an award had been made apportioning the total 
sum of £300 equally between the children. Defts. 
by their defence, after denying the alleged negli- 
gence, pleaded that pltf. had by letters from her 
solr. made a claim on them on behalf of herself 
& her children for compensation in respect of the 
death of her husband ; that defts. having by letter 
admitted liability under Workmen’s Compensation 
Act, 1906 (c. 58), had paid into the county ct. the 
maximum amount payable under the Act, namcly, 
£300; that the children by their next friend had 
applied to the county ct. for an order for the 
investment & allotment of the sum of £300 between 
the dependants, & that the county ct. judge by Jhis 
award had allotted £50 to cach of the children & 
directed that £45 out of cach sum of £50 should 
be invested, & out of the residue the sum of 18s. 
a week together with the interest on the invested 
money should be paid to plté£. for the benefit of the 
children; that pltf. throughout was cognisant 
of the facts & approved of & concurred in the 
application & attended the hearing & thereat 
renuunced her rights & interest in the sum of £400 
in favour of her children, & that the award was 
inade with her consent. The defence stated that 
defts. would therefore contend that this action was 
barred & was not maintainable by reason of Work- 
men’s Compensation Act, 1906 (c. 58),8. 1 (2) (0). Tt 
appeared that in the application for allotinent the 
next friend named pltf. as a dependant, but applied 
for a division among the children only & expressly 
stated that pltf. did not claim under Workinen’s 
Compensation Act, 1906 (¢. 58). An order having 
been made in chambers for the decision in the first 
instance of the point of law raised on the pleadings : 
—Held: on the facts as stated pltf. had made 
herself a party to the claim for compensation under 
Workmen’s Compensation Act, 1906 (c. 58), & was 
therefore precluded by Workmen’s Compensation 
Act, 1906 (ce 58), s. 1 (2)(0), from claiming 
damages against the defts. independently of the 
Act.—Copuina v. Mow.em (J.) & Co., Lrp., 
high4) 8K. B. 1055; 88. J. KB. 7275 TE 
L. T. 1086; 30 T. I. R. 6773 58 Sol. Jo. 783 57 
B. W. C. C. 786, C. A. 

Annotations :-—Refd. Harrison v. Wythemoor Colliery Co., 


(1922)2 K. B. 674; Honnottr. Whitehead, (1926) 2 KB. 
380. Mentd Ardorson v. Equitable Life Assec. Soc. of 











United States (1926), 134 L.'T. 657. 
BURTON ©. CHAPEL COAL Co., LT)., 
[1909] &. C. 430; 46 Se. TR. 375 5 
(1909) 18. L. T. 111; 2. W. ©. Cc, 
120.—SCOT. 
woe wee] — Meld: the Iinti- 


Ination of a claim for compensation 


clan for | id not constitute a final election by 


ents of £3, being compensation as 
xpocified in the Workmon's Compensa- 
tion Acts, such workman has exercised 
the option given him by Workmen’s 
Compensation Act, 1916, 8s. 5— 
BARKER ». STONEITAM & WILSON, LTD. 
(1922), 22 S. A. N.S. OW. 512: 39 
N. Ss. W, Ww. N. 183.—AUS. 
Claim for damuges 
errunequaly disallowed.|—KLUKAS _ ¥. 
THOMPSON (1915), 41 W. L. Lt. 4385 

W. W. Qh. 778.—CAN. 

g.— ————.}—Bow.ey v. Bootu 





f, —— 


compensation for accidental injuries 
brought under Workmen’s Compensa- 
tion Act, 1897, was refused by the 
arbitrator on the ground that appct. 
had been guilty of serious & wilful 
misconduct; thereafter he brought 
an action at common Jaw against bis 
oniployers fur damages for perronel 
injuries sustained in the acciden: :-- 
Held: that having clected to claim 
compensation under the Act, & having 
obtained a final judgment upon that 
claim, he was barred from suing an 
action of dameges at common law.— 


the workman a3 between his rights 
under the Act, & independently of it. 
-—KING v. EDINBURGH COLLIERIES 
Co., [1924] Ss. C. 167.-— ‘SCOT. 

m.—-—-- -—— .] — Where a party 
has the choice of one of two remedies 
& to the knowledge of the persons 
concerned, docs an act which would be 
justiNable, if he had_ clected one 
remedy, & would not be justifiable, 
if he had elected the other, the fact. 
of his having done such an unequivocal 
uct is decmed to be ua clicction— 
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pete ee malie remedies: Sub-sect. 


1, A. 


4068. ——- ——— Claim for damages with- 
drawn — Subsequent claim for compensation.j|— 
A workman employed by a firm of builders, who 
were doing repairs to certain business premises 
under a contract with the owners, was injured 
by an accident arising out of & in the course of 
his employment. Je brought an action in the 
county ct. against his employers in which he made 
three alternative claims: (a) for damages under 
Employers’ Liability Act, 1880; (6) for damages 
for negligence at common law ; & (c) for compensa- 
tion under Workmen’s Compensation Acts. le 
discontinued that action, & then commenced fresh 
proceedings against his employers for compensa- 
tion only under Workmen’s Compensation Acts :— 
Held : Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2) (b), did not debar him from proceeding with 
his claim for compensation.— BENNETT v. WHITE- 
HEAD (L. & W.), Lrp., [1926] 2 K. B. 380; 135 
: mn 329; 42 T. L. R. 598; 19 B. W.C. C. 133, 

4069. —— On behalf of infant—Election not for 
infant’s benefit—Set aside.|\—An option to accept 
compensation under Workimnen’s Compensation 
Act, 1897 (c. 37), instead of damages, exercised on 
behalf of an infant, will be sct aside if it be not for 
his bencfit.—ForD v. WREN & DuNwDAM (1903), 
5W. OC. C, 48, 

4070. ——_- ——- ——— Subsequent alternative 
proceedings not barred.]—A work.nan who was an 
infant was injured through the negligence of his 
employcrs. Hie claimed compensation under 
Workmen’s Compensation Act, 1897 (c. 37), & 
the employers agreed to pay & he agreed to accept 
the maximum amount payable under the Act 
during his incapacity for work. The workman 
subsequently brought an action, by his next 
friend, to recover damages for negligence :—Held : 
the agreement to accept compensation was not for 
the infant workman’s benefit, & he was not bound 
by it, & therefore, he was not debarred from 
bringing the action for negligence. Workmen’s 
Compensation Act, 1897 (c. 37), by including 
apprentice in the definition of ‘‘ workman” in 
sect. 7 (2), does not alter the general law applicable 
to contracts entered into by infants.- -STEPHENS v. 
DUDBRIDGE IRONWORKS Cu., [1904] 2 K. LB. 225; 
73 L. J. K. B. 739; 90 L. T. 838; 68 J. P. 437 ; 
52 W. KR. 644; 20 T. L. Rt. 492; 48 Sol. Jo. 474 ; 
6 W.C. C. 48, C. A. 
stration :—Distd. Cribb v. Kynoch (No. 2), [1908] 2 K. L. 

dul. 


Compare No. 4071, post. 


4071. Option binding only in case of success. 
—The “ option” given to a workman by Work- 
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men’s Compensation Act, 1897 (c. 37), 8. 1 (2) (6), 
either to claim compensation under the Act or 
take other proceedings cannot be confined to an 
option binding only in the case of success. The 
procedure prescribed by Workmen’s Compensation 
Act, 1897 (c. 37), s. 1 (4), must be strictly followed, 
& that sub-sect. has no application except when 
proceedings based on the common law liability of 
the employer have been commenced within six 
months from the occurrence of the accident. <A 
workman cannot give the notice required by 
sect. 2 (1), as a foundation for future proceedings 
under the Act, in the event of a common law action 
commenced after the expiration of six months from 
the occurrence of the accident being unsuccessful. 
Pitf., a girl under age, who had been injured 
by an accident arising out of & in the course 
of her employinent, gave notice of the accident 
& of a claim for compensation within the pre- 
scribed timc, but took no further proceedings 
under Workmen’s Compensation Act, 1897 (c. 37) ; 
thirteen months after the accident, an unsuccessful 
action to recover damages against the employers 
was brought. After the dismissal of this action, 
an application was made to the county ct. judge, 
pursuant to the aforesaid notice, for compensation 
under Workmen’s Compensation Acts :—Held: 
on the construction of sect. 1 (2) (0) & (4), read 
together, this application for compensation could 
not now be entertained.— CRIBB v. KYNOCH, LTD. 
(No. 2), [1908] 2 K. B. 5513; 771. J. K. B. 1001 ; 
99 L. T. 216; 24 T. L. R. 7363; 52 Sol. Jo. 581; 
1B. W.C. C. 43, C. A. 
Annotations :—Folld. Harrison v. Wythemoor Colliery Co., 
[1922] 2 K. B. 674. Consd. Bennett v. Whitehead, [1926] 
2K. 3B. 380. Refd. Page v. Burtwell (1908), 77 L. J. K. B 


1060; Codling ». Mowlem, [1914] 2K. B. 61; King v. 
Kdinburgh Collieries Co, (1923), 17 B. W. C. C. 324. 


B. Where Action for Damages Unsuccessful. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 29. 

4072. Right to assessment of compensation— 
Application for assessment—To be made to trial 
judge —-Subsequent arbitration proceedings.| 
Where a workman, who has been injured by an 
accident arising out of & in the course of his 
employment, brings an unsuccessful action to 
recover damages against his employer, & is 
desirous of having compensation for his injury 
assessed under Workmen’s Compensation Act, 
1897 (c. 37), he must follow the procedure prec- 
scribed by sect. 1 (4) of that Act, & must apply 
then & there to the judge trying the action for an 
assessment of compensation ; he cannot at a sub- 
sequent date initiate independent proceedings 
against his employer by a request for arbitration 
under that Act.—EDWaAnRDSs v. GODFREY, [1899] 


Le SA 





CHURCHYARD v. REDPATIT, BROWN & 
Skee [1911] W. i. Db. 


123.— 


: ——~.] — GWILLIAM v. 
DURBAN CORPN (1926), 47 N. L. lh. 
153.—S8S. AF. 


0. Binding only in case of 
success. }-—Where an injured workman 
has the right in respect of an injury 
sustained by him cither to bring an 





action at law or a claim for compensa- . 


tion under Workmen’s Compensation 
Act, 1916, against his employer the 
only bar to the latter remody arises 
if he has recovered a Judgment against 
his employer at law in respect of the 
fujury.-—ERICKSON v. AUSTRALIAN 
STRAMSITIPS, Lp. (1919), 19 N.S. W. 
Aue 132; 36 N.S. W. W.N. 54.-— 


|| anes ————, J aa KING v. KING, 


[1920] V. L. lt. 443. —AUS, 


; -])— When a work- 
man has procecded to have compensa- 
tion for his injuries assessed undcr 
Workmen’s Compensation Act, 1897, 
& is defeated by reason Of a ruling that 
his case docs not come within the pro- 
visions of the Act, he is not thereby 
prevented from instituting subsequent 
proceedings independently of the Act, 
to enforce any previously existing 
remedy to which he may have been 
entitled.—BKCKLEY v. Scott & Co., 


r. ——— ight to.)—Pitf. who was 
injured upon the business premises of 
his employer on Jan. 23, 1915,\which 
Was after tho coming into force of 
Workmen’s Compensation Act, brought 
an action against his employer to re- 
cover damages for his injuries :—feld : 








he had a right of action, his remody 
not being confined to an application 
to the Workmen’s Compensation 
Board under the Act.—GARMENT 1. 
CHARLES AUSTIN Co., LTD.e(1915), 9 
O. W. N. 47; $4 O. 1. R. 417.— 
CAN. 

t. Statement of claim— Muat not 
conbine claim for damages d? compensu- 
tion.}—Where a pltf. claiming under 
Workmen's Compensation Act sought 
to recover damages for injuries sus- 
tained by reason, of defect in the con- 
dition of the tackle:—Held: the 
statement of claim was ombarrassing 
as attempting to combine a claim for 
damages for negligence under Iim- 
ployoers’ Liability Act with a claim 
for compensation under the Workmen’s 
Coin pensation Act.—BUTTEN v. ANGLO- 
NFLD DEV’MENT Co. (1911), 9 Nfld. 
L. R. 487.—NFLD. 


Part XIV.—WorKMEN’s Compensation ACTS. 


2Q. B. 333: 68 L. J. Q. B. 666; 80 1. T. 72 ; 
47 WwW. R. 5513 15 'T. J. R. 865 3; 43 Sol. Jo. 491; 
LW. OC. CL. 82, CG. A, 
-tnnotations :---Consd. Isaacson vr. New (ir Claphi 
J unction), (1903 Ji K. B. 539; Rouse Ala yer ar tera 
K. B. 628; Taylor v. Hamstead Colliery Co., (1904 
1 K. B. 838. Folld. Nealo v. Klectric & Ordnance Acces- 
sorles Co., [1906] 2 K. B. 558. Consd. Cribb v. Kynoch 
(No. 2), [1908] 2 K. B. 551. Folld. Harrison ». Wythe- 
moor Colliery Co., [1922] 2 K. B. 674. Consd. Bennott . 
Gr erg fg aerate Refd. Cattermole rv. 
; port. Co., A . BR. 45 Codling 
Mowlom, [191412 K. i. G1.) | Be 2045 Couling wv. 


4073, —— -——— —— - —__.]— Criprv. KYNOCH, 
Lrp. (No. 2), No. 4071, ante. 
4074, -—— J—Where, upon the dis- 








missal of an action brought by a workman under 
age, by his next friend, against his employers to 
recover damages in respect of personal injuries 
occasioned to pltf. by an accident arising out of & 
in the course of his employment, an application 
was made to the judge who tried the action to 
asscss compensation to pltf. under Workmen’s 
Compensation Act, 1897 (c. 37), 8. 1 (4), & the 
judge accordingly awarded. such compensation :— 
Held: pltf. was estopped by the election to take 
such compensation & the award thereupon made 
from procceding further with the action, & there- 
fore a subsequent application by him for judg- 
ment or a new trial in the action could not be 
entertained.—NEALE v. Hrecrric & ORDNANCE 
ACCESSORIES Co., Lirp., [1900] 2 K. B. 5583 75 
I. J. WK. B.9745 95 1.1. 5925 282 Th. RL 782s 
SW.C.C. 6, C0. A. 
Annotations ; —Consd. Cribb ». Kynoch (Nu. 2), [1908] 2 
B. 551. Folld. Harrison ». Wy themoor Colliery Co., 


._B 
{1922] 2K. B.674. Consd. Bonnett 7 Whitehead, [1926] 
2k. B. 380. Refd. Codling ¢. Mowleim, [1914] 2 K. B. 61. 


4075. ——— ——— Whether appeal from dismissal 
of action barred.|—Where upon the dismissal of 
an action under Kmployers’ Liability Act, 1880 
(c. 42), an application is made under Workmen's 
Compensation Act, 1897 (c. 37), 5. 1 (4), for an 
assessnient of compensation under that Act, the 
making of that application does not amount to 
the exercise of an option on the part of pltf. so 
as to estop him from appealing against the dis- 
missal of the action under KMmployers’ Liability 
Act, 1880 (c. 42), & pltf. is entitled to appeal 
against both decisions.—ISAACSON v. NEW GRAND 
(CLAPHAM JUNCTION), Irp., [1903] 1K. B. 539 ; 
721.5. K. 8. 227; 881. 1. 291; 10 Te. R. 150; 
i. Sol. Jo. 2223; 5 W. C. 6. 353 670.2. Jo. 40, 

WC, 

-tnnotations :-—Consd. Neale vr. Kleetric & Ordnance Acces- 
sorios Co., [1906] 2 K. B. 558. NF. Larrison o. Wythe- 
moor Colliery Co., [1922] 2 K. B. 674. Consd. Bennett 
v. Whitchead, {1926] 2 k. LB. 380. Refd. Codling vw. 
Mowlom, [1914] 2 K. 13. 61. 


4076. }—Where a workman 
Lakes common law or statutory proccedings by way 
of action against his employer, he elects that 
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remedy & can only obtain compensation under 
Workmen’s ‘Yompensation Act, 1906 (c. 58), by 
following the exact procedure prescribed in 
sect. 1 (4) of that Act. The application must be 
made to a ct. of first instance &, once made, 
further proceedings in the action are barred ; 
certainly if the application results in a certificate, 
the fact that it purports to be asked for & made 
* without prejudice ” being immaterial. The case 
of appet. succecding in the first ct. & failing on 
appeal is not provided for by the Act :—Held: 
(1) pltf. was barred by her election to take the 
compensation & by the certificate from appealing 
in the action, a certificate awarding compensation 
was final & the judge had no jurisdiction to grant 
it “ without prejudice ” to pltf.’s right of appeal ; 
(2) the words “ determined in such action ’”’ in 
Workmen’s Compensation Act, 1906 (c. 58), 8. 1 (4), 
meant. determined in the ct. of first instance in 
which the action was tried.—ITARRISON v. WYTHE- 
MOOR COLLIERY Co., [1922] 2 K. B. 674; 91], J. 
K. B. 8823 1271. 'T. 629; 38 T. 1. R. O94 3 66 
Sol. Jo. 632; 15 B. W. CG. CL. 98, CL A. 

.(nnotation :— ts to (1) Consd. Bennett ». Whitehead, [1926] 

2K. BR. 380. 

4077. —— Deduction of costs of unsuccessful 
action --- Appeal to Court of Appeal.]—WILLIAMS 
® AtmMy & Navy AUXILIARY CO-OPERATIVE 
Soctery, Ltp., No. 3861, aude. 

4078. ——. ] —COHEN 
BrRorueErs, No. 4018, ante. 

4079. .- - Certificate of award--From what 
court obtainable. |-—-ITARRISON v. WYTHEMOOR COoL- 
LIERY Co., No. 4076, ante. 

4080. —-— Certificate ‘‘ without pre- 
judice.’"]—HAnkison ¢. WYTHEMOOR COLLIERY 

10.. No. 4076, ante. 

4081. ——— Unsuccessful proceedings brought 
more than six months after accident.) —Crinn 
ve. KYNocH, Lip. (No. 2), No. 4071, ante. 

4082. --—— Action brought under Fatal Accidents 
Act, 1846 (c. 93).]—(1) By Workmen’s Compensa- 
tion Act, 1906 (c. 58), 8. 1 (14). Pf within the titne 
hereinafter in this Act limited for taking pro- 
ceedings, an action is brought to recover damuyes 
independently of this Act for injury caused by 
any accident, & it is determined in such action 
that the injury is one for which the employer is 
not liable in such action, but that, he would have 
been liable to pay compensation under the pro- 
visions of this Act, the action shall be dismissed ; 
but the et. in which the action is tried shall, if 
pltf. so choose, proceed 10 access such compensa- 
tion :-- Meld: an action under Fatal Accidents 
Act, 1816 (¢. 93), was an action “ for injury 
caused by any accident”? within Workmen's 
Compensation Act, 1906 (c. 58), 8. J (4). 

(2) On Jan. 7, 1913, a workman met with an 
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PART XIV. pale a SUB-SECT. 1. 


4074 i. ight io assessment of compen- 
sation— Application for assessment—T'o 
be made to trial judge.}—QUINN +. 
BROWN (Jonn) & Co., LTp. (1906), 8 
I", (Ct. of Sess.) 855,—SCOT. 


a. —— ——- —— At lime of 
trial.}—-Bamp v, HIGGINBOTHAM & 
Co. (1901), 3 F. (Ct. of Sess.) 673.— 
SCOT. 

bose ae 
M'Gowan »v, Sarru, [1907] S. C. 543. 
—SCOT. 


wee 


aeemeeey Pe 





C. —_——_ 
PERTH GENERAL STATION COMMITTEK 
v. STEWART (1924), 17 B. W. CO. C. 393. 
—SCOT 


ee 


4075 i. —— — Whether appeal from 
dismissal of action burred.)- f on dis- 
lliissal of an action brought by an 


employee against his employer. for 
damages for injury alleged to have been 
sustained through the employer's 
negligence, the employee applics to 
have assessed to hitn damages under 
Workmon's Compensation Act & such 
damages are assersod & judgment 
entered therefor with costs, tho .m- 
ployeo has thereby elected to take 
such compensation & is estopped from 
appealing against. the dismissal of his 
original action.—DALRYMPLE ©, CANA- 
DIAN PAcFic: Ry. Co, (Suek.), [1920] 
3 W. W. It. 820.—-CAN. 

4075 ii. —— —— —.]—-O'DONNELL 
vw. CANADIAN NATIONAL Rys. (Sask.) 
(1922), 63D. L. R. 719.—CAN. 

4075 ili. --—— —--- —~--} —-GRIGONI 
vy. CANADIAN NATIONAL Rys. (Alta.), 


[1923] 1 D. L. R. 606; {1925} 1 
W. W. Rh. 190.—CAN. 
d. —— Application must be made 


by pluintiff.j—lleld : 
having compensation assessed given 
by Workmen’s Compensation Act, 
1906, is a privilege personal to the 
pursucr in the action for damages, & 
other persons, who havo not claimed 
compensation Within six months, are 
not entitled to be sisted as parties 
to the compensation  proceedings.— 
MGINry v. KYL, [L9T1] S.C. 589. 
—S8C 


e, —— ffler appeal — Action wnr- 
successful — Appeal atluwcd.j—- Held : 
the effect of the reversal of the original 
Judgment was to place the parties back 
in the position they would have been 
in at tho trial if the trial Judge had 
given the judgment which the Ct. of 
Appeal held should have been given, 
when pltfs. would be entitled to ask 
for an assessment under the Act.— 
McCormick v. KELLIVER LUMBER Co, 
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Sect. 25.—Aliernative remedies: Sub-sect. 1, B.; 
sub-sect. 2, A.] 


accident through a door falling on his head & 
causing him to bite his tongue. He immediately 
reported the matter verbally to the foreman of 
the works, but stated that he was not severcly 
injured. The accident was also reported to one 
of the employers who happened to be present at 
the works at the time. On Jan. 1], the workman 
was attended by his own doctor, who found that 
he was suffering from an open discharging wound 
in the tongue. The doctor continued to attend 
the workman from time to time. The difficulty 
of taking food increased, but the workman con- 
tinued to work until July 14. On July 22, he died 
of cancer in the tongue resulting from the original 
injury. No notice of the accident beyond that 
above stated was given by the workman to the 
employers. His widow subsequently brought an 
action against the employers under Fatal Acci- 
dents Act, 1846 (c. 93), for the benefit of herself 
é& her children. At the trial the jury returned a 
verdict for the employers on the ground that the 
deceased man had been guilty of contributory 
negligence. Application was thereupon made to 
the judge to assess compensation under Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (4) :—-Held: 
no ‘‘ reasonable cause’ within Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 2, had been shown 
for the failure of the workman to give notice of 
the accident to his employers, 4 the widow was 
therefore not entitled to compensation under the 
Act. 

Semble: the only two grounds which the ct. 
will accept as evidencing a ‘‘ reasonable cause ”’ 
for failure to give the notice of the accident to the 
employer as required by Workmen’s Compensation 
Act, 1906 (c. 58), s. 2, are either that the injury 
from the accident was latent or that the accident 
was of so trivial a nature that it would be un- 
reasonable to expect the workman to give notice 
of it.—POTTER v. WELCH (JOHN) & Sons, LYD., 
[1914] 3 K. B. 1020; 83]. J. K. B. 1852; 112 
LT.73 30 T. 4. R. 6445 7B. W.C. C. 738, C, A. 


SuB-sEect. 2.-— AGAINST EMPLOYER AND THIRD 
PARTY. 
A. In Ceneral. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 30. 

4088. Workman cannot recover double com- 
pensation.|—A workman, having been injured in 
the course of his employment by the negligence of 
a third person, obtained an award under Work- 
men’s Compensation Act, 1897 (c. 37), against 
his employer. He then brought an action against 
the third person claiming damages for pain & 
suffering, & the expenses he had been put to, & the 
balance of his wages :—Held: the action would 
not lie by virtue of Workmen’s Compensation Act, 





(1913), 23 W. L. R. 10; 3 W. W. RR. 
722; 9D. L. R. 392; 18 B.C. R. 57. 
—CAN. 

of Canada, 





~~ re se 
. 


: J— Lia vx. 
GRANBY CONSOLIDATED MINING, ETC. 
Jo. (1915), 8&8 W. ‘ . 690; 

ry Vy ry R. 662; 21 B. Cc, Rh. 3$84.~—- 
CAN. 


koa. ] — SLAVIN 24. 
TRAIN & TAYLOR, [1912] 8S. C. 754; 
49 Se. L. R. 93 5 1 


5 B. W. C Cy 625.—S T. 
h. ——_— —— Aelion c& appeal 
aneuccesefil — Further appeal tuo | 501.—CA 


Supreme_ Court.}—Where upon dis- 
Inissal of the action in the Appellate 
iv. pltf. appeals to the Supreme Ct. 
6 is not require 
; ut once for an assessment undcr the 
y Act & to have his claim for compen- 

sation stand over until the judgment 
on such appeal or be entertained.— 
GREEN v. GRAND TRUNK PACIFIC Ry. 
(Alta.), (1917) 3 W. W. RR. 251.—CAN. 


k. —— —— Action succesaful — 
Appeal ullowed. }—PERRY v. CANADIAN 
Paciric Ry. Co., [1922] 2 W. W. R. 
1116; ee L. R. 446; 15 Sask. l.. H. 


MASTER AND SERVANT. 


1897 (c. 37), s. 6.—_TONG v. GREAT NORTHERN Ry. 
Co. (1902), 86 I. T. 802; 66J.P.677; 18T.L. R. 
566; 4 W.C. C. 40. 

4084. .}—VIVASH v, GROUNDS & NEWTON 
(1911), 46 L. Jo. 556. 

4085. Payment of compensation—Award of 
damages in respect of capacity other than work- 
man.]—By Workmen’s Compensation Act, 1906 
(c. 58), s. 6, ‘‘ Where the injury for which com- 
pensation is payable under this Act was caused 
under circumstances creating a legal liability in 
some person other than the employer to pay 
damages in respect thereof—The workman may 
take proceedings both against that person to 
recover damages & against any person liable to 
pay compensation under this Act for such com- 
pensation, but shall not be entitled to recover 
both damages & compensation.”’ 

A workman employed by a colliery co. also 
carried on the occupation of farming a small 
farm. Whilst acting in his employment by the 
colliery co. he was injured by the negligence of 
the servants of defts., L. & N. W. Ry. Co., in 
shunting a train. He made a claim for compensa- 
tion from the colliery co. & received from it thirty- 
four weekly payments knowing & apprcciating 
that he was receiving compensation under Work- 
men’s Compensation Act, 1906 (c. 37). He 
subsequently brought an action against defts. to 
recover damages for the injuries caused by the 
negligence of defts.’ servants. At the trial the 
jury gave a verdict for pltf. for £275 as damages, 
of which amount they found that £100 was in 
respect of the damages which he had suffered as a 
farmer. For the purposes of the case it was 
assumed that his earnings as a farmer could not be 
included in his claim for compensation from his 
employers :—ZJfeld ; (1) in the circumstances pltf. 
had recovered compensation from his employers 
under Workmen’s Compensation Act, 1906 (c. 58) ; 
(2) having recovered compensation from his 
employers he was not entitled to recover the £100 
damages from defts. 

The word ‘‘ injury ’? in Workmen’s Compcnsa- 
tion Act, 1906 (c. 58), s. 6, means physical injury 
or hurt, & is not a translation of the juristic 
term “ injuria.””—WooncocK v. LONDON & NortTH 
WESTERN Ry. Co., [1913] 3 K. B. 13893 82 L. J. 
K. B. 921; 109 1. T. 253; 29 7. L. R. 5665 6 
B. W.C. C, 471. 

4086. What amounts to election of remedy— 
‘* Proceedings ’’—Notice to employer of accident. |— 
LPiti., a sawyer, who worked for J. Bros., met with 
an accident caused by the negligence of a servant 
in the employment of deft. Having given notice 
of the accident to his employers, J. Bros., they 
continued to pay pltf. the same wages as before, 
& no further steps were taken by him to obtain 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37). In acommon law action against 
deft. for damages :—JIeld: the action was main- 
tainable, because a mere notice of an accident 
given under Workmen’s Compensation Act, 1897 


oy 








PART XIV. sack el SUB-SECT. 2. 


4083 i. WV ori:man cannot recover double 
compensation. ]}-—Where a workinan ap- 
oe for & obtains compensation under 

orkinen’s Compensation Act, 1922, 
he cannot muintain an action for 
damages for the same injury even 
though deft. is a person other than his 
employer.—MCCLENAGHAN v. EDMON- 
TON (Alta.), [1926] 1 D. L. R. 1042; 
11926) 1 W. W. R. 449.—CAN. 


4083 ii. ———.] — GRAY 
BRITISH Ry. Co., [1915] 8. 


to apply 


vw. NORTH 
C; 2 1 1 ees 


Part XIV.—WorkKMEN’s Comprnsation Acts. 


(c. 87), 8. 2, to the employer was not a “ pro- 
ceeding *’ against the employer within the meaning 
of sect. 6 & did not, therefore, preclude pltf. from 
bringing an action against a person, other than 
his employer, whose negligence caused the injury. 
—PERRY v. CLEMENTS (1901), 49 W. RB. 669; 17 
T. L. R. 525; 45 Sol. Jo. 521; 3 W.C. C. 56, 


Annotations :-—Refd. Oliver v. Nautilus S.8. Co. (1903), 
89 lL. T. 318; Thompson ». North Eastern Pet 


Engineering Co., [1903] 1 K. B. 428. 

4087. —— Only if resulting in compensa- 
tion paid.J—(1) Where, as between an employer 
& his workman who has received personal injuries 
in the course of his employment, there is a payment 
of money to & a receipt given by the workman 
under Workmen’s Compensation Act, 1897 (c. 37), 
& the receipt is not qualified either in terms 
or by a consideration of the surrounding circum- 
stances, that is sufficient to bring the case within 
the operation of Workmen's Compensation Act, 
1897 (c. 37), 8. 6, & to put the workman in the 
position of having exercised the option given 
him by the sect. (of proceeding, either at law 
for damages against the person legally liable for 
the injury, or against the employer for compensa- 
tion under the Act, but not against both) & so 
tu preclude him from suing the person legally 
liable. Semble: proceedings by a workman 
against his employer, under Workmen’s Com- 
pensation Act, 1897 (c. 37), 5. 6, for compensation 
for personal injurics, should not be held to irre- 
vocably bind the workman in the exercise of the 
option given him by the sect. unless they have 
resulted in some compensation, as such, being 
paid to & received by the workinan in such a 
manner as to bind both parties. 

(2) A workman who had been injured in the 
course of his employment, yave notice of his 
injury to his employer, but without formally 
claiming compensation. The employer, by an 
agent, then made a first weekly payment, for 
which the workman, who was then in hospital, 
signed a receipt stating that the sum paid had 
been received ‘‘ on account of compensation which 
may be or become due to me under Workmen's 
Compensation Act, 1897 (¢. 37), in respect of the 
accident which occurred to me on,” ete. Upon 
the employer’s agent bringing him the second 
payment, the workman stipulated that he would 
only accept that) & all future payments ‘ with- 
out prejudice.”” To this the agent assented, 
whereupon the second & subsequent payments 
were accepted by the workman, he giving on 
each occasion a receipt in the same form as 
before, but not stating in terms that the pay- 
ment was ‘ without prejudice.’”’ Eventually he 
refused to accept any further payments from 
his employer, & brought an action for damages 
against the person legally liable for his injury . -- 
Held: in the circumstances, the reservation of 
‘* without prejudice’ was applicable to the first 











4088 i. What amounts to election of 
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as well as to all subsequent payments, so that the 
first did not iurrevocably bind pltf. as an exercise 
of the option given him by Workmen's Com- 
pensation Act, 1807 (c. 37), 8. 6, & thus pre- 
clude him from bringing his action against the 
other person & recovering damages.—OLIVER v. 
NAUTILUS STEAM SHIPPING Co., [1903] 2 K. B. 
639; 72 L. J. K. B. 857; 89 L. 1. 3818; 52 W. 2. 
200; 19 T. Tu. R. 607; 47 Sol. Jo. 6715 5 W.C.C. 
65; 9 Asp. M. LL. ©. 486, C. A. 


«lnnotations :-—As to (1) Apld. Pago +. Burt.well, [1908] 2 
K. I. 758. Refd. Howell v. Bradford art 104 L. T. 
433. As to (2) Consd. LP v. Burtwell, (1908) 2 K. 3. 
758. Apld. Wright v. Lindsay (1911), 5 B. W. GC. CG. 531. 
Refd. Huckle v. 1.. C. C, (1910), 26 'T. L. R. 580; Howell». 
Bradford (1911), 104 lL. T. 433. Generally, Reld. Thomp- 


son. North astern Marine Engineering Co., [1903 
K. B. 428. © Enginoering Co., [1903] 1 


4088, —_—_-——— Not confined to legal proceedings 
actually taken—Claim made & acknowledged.|— 
(1) “* Circumstances creating a legal liability ”’ 
in Workmen’s Compensation Act, 1906 (ce. 58), 
mean, not merely circumstances which in fact 
create a legal liability, but circumstances which 
are alleged to create a legal liability, which would 
be the foundation of an action for negligence. 

(2) The meaning of ‘ procecdings ”? in Work- 
men’s Compensation Act, 1906 (c. 58), s. 6 (1), is 
not to be confined to legal proceedings actually 
taken, but is satisfied if a claim is made against, 
some person other than the employer for negli- 
gence, 

(8) To “ recover ”’ compensation dees not neces- 
sarily mean to recover by means of legal pro- 
ceedings: it is sufficient if the workinan has 
claimed compensation & received it. 

A workman who had been injured in the course 
of his employment nade a claim for compensation 
against a person other than his employer whom he 
alleged to be under liability for negligence, & 
received various payments in satisfaction of his 
claim without having resort to legal proceedings, 
though legal liability was not admitted :—IHeld: 
the workman was precluded by sect. 6 (1), from 
obtaining compensation from his employer under 
Workmen’s Compensation Act, 1906 (c. 58).— 
PaaE v. BURTWELL, [1908] 2 K. B. 758; 77 La J. 
kK. B. 1O6O0; 99 In T. 5425 1 BL. WL CL CL 267, 
C. A. 

Annolidions : -As to (3) Consd. Howell 2, Bradford (1917), 
104 I. T. 4333 Tuckwood », Rotherham Corpi., [1920) 
1K. B. 526. 

4089. Receipt given for compensation— 
Receipt ‘* without prejudice.’’|—OLivEen v. NAUTI- 
LUS STEAM SILIPPING Co., No. 4087, ante. 

4090, ——— Receipt not conclusive evidence.| 
—Pltif., who met with an accident in the course of 
his employment, owing, as he alleged, to the negli- 
gence of defts.’ servants, defts. not being pitf.’s 
employers, accepted several weekly payments 
from his employers & gave them receipts therefor 
in the following terms: ‘* Received under Work- 
men’s Compensation Act, 1906 (c. 58)... the 
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“amithout preju- | T. Te 200; [1911] 28. L. T. 4445 4 


remedy-—‘ Proceedings ”~—Not confined 
fo legal procecdings actually taken— 
Claim made & acknowledged.}—An in- 
jured workman made a claim for 
damages at common law against o 
person other than his employers, «, 
without having taken Jegal proceed- 
ings, received a payment in sottle- 
ment of his claim:—Held: he had 
** proceeded ** against a third party, &. 
therofore, he had cxorcised his option 
& was barred from claiming compensa- 
lion against his omployers.—MUL- 
LIGAN ve. Dick & Son (1903), 6 F. (Ct. 
of Sess.) 126; 41 Se. L. R. 773 11 
Ss. L. T, 433.—SCOT, 


4089 i. —— Receipt given fur come 


dice.” }—MURRAY v. NORTH BRiTINH 
Ity. (1904), 6 BE. (Ct. of Sears.) 54%— 
s A 

4089 ii, —— ——- ——.]—A workman 
was injured by the negligence of third 
parties. He received componsation 
fron). his employers, expressly reserving 
his rights against third parties. It 
was understood that, if he succeeded 
against the third parties, he would 
repay bis employers the colnpensation 
he had received from them. He 
brought an action against the third 
parties :—Held: the workman had 
not * recovered ’ compensation, & the 
action was not barred.—WRIGHT 0, 
LINDSAY, [1912] 8. CC. 189; 49 Se. 


I. W. C. C. 531.—SCOT. 


I. Receipt conclusive, -— 
An injured workinan received weekly 
payments from his employers. His 
receipt for tho first payment boro that 
it was “‘compensation for accident 
sustained.”? Nearly a year later the 
receipts began to reserve claims 
against third parties. In an action 
ut common law against. a third party 
hoe averred that at the date of the first 
payment he was a minor, had no legal 
udvice, & was in ignorance of his 
legal rights. In the event of success 
he offered to refund the money received 
from hia omployers:—//eld: the 
action was burred in respect. that the 
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Sect. 25.-—Alternative remedies: Sub-sect. 2, A. & 
B. (a) & (b).] 


sum of 12s. 8d., being compensation at the rate of 
one-half my average weckly carnings up to... 
in respect of an accident which occurred to me 
on or about Apr. 17, 1909.’? Subsequently pltf. 
repaid to his employers the amounts he had 
received from them & then sued defts. for damages. 
At the trial pltf. stated that he did not understand 
the nature & terms of the reccipts he had signed. 
The county ct. judge nonsuited pltf. holding as a 
matter of law that pltf. had recovered compensa- 
tion within Workmen’s Compensation Act, 1906 
(c. 58), s. 6, & that his action was therefore barred : 
—IIeld: the county ct. judge was wrong in non- 
suiting pltf. as it was a question for the jury 
whether pltf. understood the nature & effect of 
the receipts he had signed.—ILUCKLE v. LONDON 
touNTY CounciL (1910), 27 T. L. R. 1123 4 
B. W. C. C. 118, C. A. 

4091. ——— Compensation claimed & received 
without legal proceedings.]|—PAGE v. BURTWELL, 
No. 4088, ante. 

4092. —— Ex gratia payment.|]—Vivasi1 
v. GRouNDS & NEWTON (1911), 46 L. Jo. 556. 

4093. ‘* Circumstances creating legal liability °° 
—What amounts to.)|—PaaGr v. BuRTWELL, No. 
4088, ante. 





B. Right of Employer to Indemnity. 
(a) In General 

Sce Workmen’s Compensation Act, 1925 (c. 84), 
s. 30; Workmen’s Compensation Rules, 1926, 
Tr. 25-27. 

4094. When indemnity recoverable—Negligence 
of employer’s servants & third party.|—-Where an 
accident, in respect of which an employer has been 
compelled under Workmen’s Compensation Act, 
1906 (c. 58), to pay compensation, was caused by 
the combined negligence of another person & of 
his own servants, the employer cannot maintain 
an action for indemnity against that other person 
under Workinen’s Compensation Act. 1906 (c. 58), 
8. 6. 

A sleamer belonging to pltfs. was approaching 
a staith, which was being used by & under the 
control of defts., for the purpose of taking a cargo 
of coal there from defts. Two workmen employed 
by pltfs. were in attendance on the steamer in a 
boat for the purpose of taking a rope from the 
steamer to the staith. In consequence of pltfs.’ 
servants in charge of the steamer complying with 
a direction given by the staith-master employed 
by defts., the propeller was set in motion, with the 
result that the boat was upset, one of the work- 
men being drowned & the other injured. Pltfs. 
having been compelled to pay compensation in 
respect of the accident under Workmen’s Com- 
pensation Act, 1906 (c. 58), brought an action 
against defts. for indemnity under Workmen’s 
Compensation Act, 1906 (c. 58), 5. 6. A comr. of 
assize by whom the action was tricd found that 
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both the staith-master & those in charge of the 
ship had been negligent, the former in giving 
the direction that he did, & the latter in complying 
with it, without ascertaining whether it was safe 
to do so, & that their combined negligence had 
caused the accident; & upon these findings he 
held that pltfs. through their servants, having 
been guilty of negligence which contributed to the 
accident, could not maintain the action :—Held : 
the judgment of the comr. was correct.—CorRyY & 
Son, Lrp. v. FRANCK, FENwIcK & Co., Irn., 
[1911] 1K. B.114; 807. J. K.B. 3413; 1087. 1. 
649; 27 'T. Iu. RK. 18; 55 Sol. Jo. 103 IL Asp. 
M. L. C. 499, C. A. 
Annotations :—Distd. Paul v. G. KE. Ry. (1920), 36 T. L. RR. 
344. Refd. Smith’s Dock Co. ». Readhead (1912), 5B. W. 


Cc. C. 449: The Moliére, [1925] 1. 27. Mentd. 7te Polemis 
& Furness, Withy, [1921] 3 kK. B. 560. 


4095. Compensation paid to dependant of 
workman—Unable to sue under Lord Campbell’s 
Act.]|—A workman while working in the employ- 
ment of pltfs. sustained injuries from which a 
few days later he died. The injuries were caused 
by the negligence of defts.’ servants. The work- 
man left as his sole dependant an illegitimate 
daughter. Pltfs. having paid her compensa- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), sued defts. under s. 6 of that Act for an 
indemnity in respect of the compensation so paid 
by them. For defts. it was contended that, as no 
action could be maintained under Lord Camp- 
bell’s Act for the benefit of the illegitimate 
daughter, s. 6 did not apply :—Held: (1) the pro- 
visions of that sect. did not require that the person 
recovering the compensation & the person to 
whom the wrongdoer was liable to pay damages 
should be the same person; (2) as there was an 
interval of time between the infliction of the 
injury & the death of the workman there 
was during that time a legal liability to pay 
damages to him; (8) the fact of the liability so 
created being subsequently abated by his death 
did not prevent the application of the sect.; & 
pltfs. were entitled to recover.—SMITH’s Dock Co. 
v. READHEAD (JOHN) & Sons, [1912] 2 K. B. 823 ; 
81 L. J. K. B. 808; 106 L. T. 843; 28 T. 1. RR. 
397; 5B. W. 0. C. 449. 

Annotation :-—As to (1) Apprvd. Tuckwood +. Rotherham 

Corpn., (1921) 1 K. B. 526. 


4096. From whom recoverable—Fellow workman 
of injured party.]|—The doctrine of common em- 
ployment does not apply as between fellow work- 
men. Where injury has been caused to a work- 
man by the negligence of fellow workman in com- 
mitting a breach of statutory regulations imposed 
for the protection of the workmen, there, if the 
injured workman has recovered compensation 
against his employer under Workmen’s Com- 
pensation Act, 1906 (c. 58), the employer is 
entitled to be indemnified by the fellow work- 
men whose breach of the statutory regulations 
caused the injury.—LYeES ve. DUNKERLEY 
Brotuers, [191]] A. C. 5; 80 L. J. K. B. 185; 
1038 L. T. 467; 55 Sol. Jo. 44; 4B. W.fd. ©. 115, 








workman had de facto recovered com- 
pensation.-—ALDIN v. STEWART, [1916] 
S. C. 13.—SCOT. 

4091 1. ——— Compensation claimed d: 
received without legal proceedings. }- 
The words ‘: proceed against,” in 
Workers’ Compensation for Accidont 
Act, 1900, s. 16, do not mean the taking 
legal or formal action, or even any 
isolated step towards such action.— 
HEATH v. UNION 8.S. Co., LTb. (1904), 
23 N. Z. L. R. 637.—-N.Z. 


m. -—— Aeceptance of compensa- 
tion— Agreement to refu v damages 
received from third party.|—An injured 


workman received from his employers 
weekly payments based on Workmen’s 
Compensation Act, 1906, 5s. 6 
under an agreement. with them to re- 
fund all sums received, if successful 
in a claim at common law against oa 
third party :—Held: an action 
tho third party was not ba 

workman not, having de facto recovored 
compensation. -— KELLY v. 
acuuee Ry. Co., [1916] 8S. C. 19.— 


no. ee ee 
TAYLOR, [1918] S. C. 343.—SCOT. 
0, Election withdrarn on terms — 


Compensation Board subrogated to rights 
of if barr }—Hurron ¢v. TORONTO 
ae 10. (1919), 45 O. L. HR. 550; 49 


(1), 
- i. Re 216; 16 O. W. N. 236 
CAN. 


ainst 


PART XIV. SECT. 25, SUB-SECT. 2. 
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p. Action for indemnity — De- 
fences to—Negligence of employer & 
third arty.;}—An omployer  Llable 
under Workmen’s Compensation Act 
& apart from negligence to pay com- 
pensation to the dependants of a de- 
ceased workman cannot maintain an 


NORT! 


J— FRAME ». 
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H.L.3 affy. S.C. sub nom. Grpson v. DUNKERLEY 

BROTHERS, 102 L, T. 587, C. A. 

4097. Intention to claim indemnity—Necessity 
for notice.|—APrrLERY v. IloRsKLEY Co., L7rn., 
No. 3326, ante. 

4098. —-— ——..]—-Notice of intention to claim 
indemnity must be served, although the other 
person be already a resp. in the proccedings.— 
HOWARD v. DRIVER (1903), 5 W. C. CO. 153. 

4099. ————.|—Where a workman has 
recovered compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), from his employer in 
respect of an accident which was caused by tho 
negligence of a third party, it is not a condition 
precedent to the employer’s right to maintain an 
action for indemnity against the third party 
under Workmen’s Compensation Act, 1906 (c. 58), 
s. 6, that he should have filed & served on the third 
party a formal notice of his claim under Work- 
mnen’s Compensation Itules, 1907, r. 24.—Nrrrir- 
INGHAM & Co. v. PowrELL & Co., [1913] 8 K. B. 
209; 82 L. J. K. B. 9113 108 I. T. 912; 29 
as ‘ Rt. 577; 57 Sol. Jo. 593; 6B. W. CG. OC. 478, 
GA. 

.{nnotation :—Mentd. 
11921) 1 K. B. 526. 
4100. Action for indemnity---Defences to-—In- 

jury not due to defendant.|— Compensation which 

is paid after notice of injury, & of a claim for 
compensation, & under an agreement, a memo- 
randum of which has been duly recorded, is paid 

ed Workmen’s Compensation Act, 1897 (c. 37), 

sO. 

A person against whom an employer claims 

indemnity may plead: (a) that the injury was 

not caused by his fault ; (6) that the compensation 
was not paid under the Act; (c) that the com- 
pensation was greater than the amount permitted 
by the Act; & (d) that the amount paid, though 
within the Jimits set by the Act, was not an 
amount which it was reasonable for the employer 
lo agree to pay.—Tnuompson & Sons v. NORTIL 

HASTERN MARINE ENGINEERING Co., Lrp., [1903] 

} K. B. 428; 72 1. J. K. B. 222; 88 L. T. 239; 

19 T. L. R. 206; 47 Sol. Jo. 256; 5 W.C. GC. 71. 

ai sariem s—Refd. Howard r. Driver (1903), 5 W. C. C. 


4101. ——- --—_ Compensation not paid in 
accordance with Act.|—Tnompson & SoNs ». 
NonrtuH HAstERN MARINE INGINEERING Co., LTD., 
No. 4100, anie. 

4102. ——— Compensation unreasonable. |-— 
Trompson & Sons v. NortH HASTERN MARINE 
ENGINEERING Co., Lirp., No. 4100, ante. 

4 Contributory negligence of 
workman.]—Pltfs. claimed an indemnity against 
defts. under Workmen’s Compensation Act, 1906 
(c. 53), s. 6, for the compensation which pltfs. had 
had to pay to the dependants of a workman who 
had been killed by the negligence of defts.’ 
servants during shunting operations. Defts. set 
up the plea of contributory negligence on the part 
of the deceased workman, & also on the part of 
pltfs., who had employed deceased workman on 
defts.’ lines during the shunting although he was 
stone deaf :—Held: with regard to the plea of 
contributory negligence by defts., under above 
enactment the question of contributory negli- 
gence ought not to receive any dilfcrent treatment 
from that which it would receive as between the 
person ot & the person sulfering the injury, 
& as a legal liability had been established plvfs. 
were entitled to the indemnity claimed.—PaAuL 
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action of indemnity aguinst a stranger 
the accident, 


under sect. § of the Act where the com- 
hined acts of the employer & strauger 
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nt or unlawful are a cause of 
iving rise to the claim 
for compensation.—CaNADIAN PACIFIC 
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(R. & W.), Lrp. v. GREAT EASTERN Ry. Co. (1920), 
36 T. 1. R. 344. 

4104. Limitation of time.]|— Where a work- 
man in the employment of pltf. was injured by 
an accident caused by the negligence of a servant 
of deft. corpn. in driving a tramcur on a tramway 
owned & worked by the corpn., & the workman 
recovered compensation from pltf., & an action 
was brought by pltf. against the corpn. under 
Workmen’s:Compensation Act, 1906 (c. 58), s. 6 (2), 
to recover an indemnity in respect thereof :— 
Held: Public Authorities Protection Act, 1893 
(c. 61), 8. 1 (a), did not apply, & therefore the action 
need not be commenced within six months next 
after the act, neglect, or default complained oi, 
namely, the act of negligence in driving the 
tramcar.—TucKWwoop v. ROTHERIAM OORPN., 
(1921) 1K. 1. 526; 90). J. K. B. 3413 1241. T. 
522; 85J.P.101; 19 LG. R. 69; 13 B.W.C. 0. 
327, C. A. 

Annotations :-— Refd. Venn v. Tedesco, [1926] 2 K. 1. 227, 

Menta. Huyton & Roby Gas Co. ¢. Liverpool Corpn., |1926) 


4105. -|—Pltfs. employed a man to drive 
their motor vans. Whilst driving, he collided 
with one of defts.’ motor vans & was killed. Pltfs. 
paid the widow full compensation under Work- 
men’s Compensation Act, 1906 (c. 58), & then 
brought an action for indemnity against. defts. 
on the ground of the negliyent driving of defts.’ 
servant. On the jury finding the accident was 
solely caused by the negligence of defts.’ servant, 
judgment was entered for pltfs. for the full amount. 
claimed including all costs.---DAILyY News, Lp. 
v. MCNAMARA & Co., Limp. (1913), 7B. W.C. CL. 11. 

4106. What included in indemnity —Compensa- 
tion awarded—Costs of compensation proceedings. | 
—Where an employer is entitled, under Workmen’s 
Compensation Act, 1897 (c. 37), 8. 6, to indemnity 
from a third person in respect of compensation 
payable to a workman for an injury for which 
that third person is liable, the indemnity includes 
the cost of the compensation procecdings as well 
as the amount of the compensation awarded.— 
GREAT NORTHERN Ry. Co. v. WHITEHEAD & Co., 
Tn. (1902), 18 T. L. R. 816; 4 W. 0. 0. 39. 








(b) Cireumstances Creating a Legal [aabilily. 

Sce Workmen's Compensation Act, 1925 (c. 81), 
8. 30. 

4107. Obligation of defendant to plaintiff. - 
Demise of room with power—-Power not fit for 
purpose.]—Defts., who were the lessees of a factory, 
demised to pltfs. a room therein & agreed to supply 
to them power from an engine for working a 
machine in the room demised at a yearly rent of 
£100. The engine was under the control & in the 
possession of defts. While the engine was working 
the machine, owing to a defect in the governor, it 
went too fast, with the result that. part of the 
machine in pltfs.’ room became heated & broke, 
& killed a workman employed by pltfs. Pltfs., 


having paid the widow compensation under 
Workmen’s Compensation Act, 1897 (c. 37), 
sued defts. to recover the amount so paid. The 


jury found vhat defts. had not supplied power 
which was reasonably fit for the purpose of 
working the machine :—Held: apart from the 
demise of the room, there was a contract by defts. 
to supply to pltfs. power for working the machine ; 
this was a contract of purchase & sale; there was 
therefore an obligation to supply power reasonably 
fit for the purpose; & pltts. were entitled to 

: TA CLAY PrRopUCTS 
(Ibid), 29 W. la R 98957 We W. Re 
948.—CAN. 
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Sect. 25.—Alternative remedies: Sub-sect. 2, B. (b). 
Sect. 20: Sub-sect. 1, A.] 


recover.— BENTLEY BROTHERS v. METCALFE & 
Co., [1906] 2 K. B. 548: 75 1. J. K. B. 891; 95 
L. T. 596; 22 T. L. R. 676, C. A. 

4108. Accident not direct or natural consequence 
of defendant’s acts.|—The driver of a motor car, 
when nearing a cart & horse, knowing that his 
hooter was out of order, slowed down to six miles 
an hour. When abreast of the cart the horse 
became frightened & bolted. The driver was 
thrown & fatally injured. The dependant claimed 
compensation from the master, who brought in 
the driver of the motor car as a third party. The 
county ct. judge found that the damage to the 
hooter was not the cause of the accident, & that 
it was not negligence on the part of the driver of 
the car to continue running on the road with the 
hooter silent. ‘The widow of the deceased could not 
therefore have maintained an action under Fatal 
Accidents Act, 1846 (c. 93), against the owner of 
the motor car for the loss of her husband. Accord- 
ingly he dismissed resps.’ claim for indemnity :— 
Held: there was evidence to support the county 
ct. judge’s findings of fact. ‘The mere breach of 
regulations made under Motor Car Act, 1903 
(c. 86), is not necessarily evidence of negligence.— 
ie eam v. MILLER (1910), 4 B. W. C. C. 80, 
CA. 

4109. -]J—In the course %f his employment 
a workman was killed by tle kick of a horse 
belonging, not to his employers, but to third 
parties, by whose servant it was brought upon the 
employers’ premises & left there unattended. 
Upon a claim by the dependants of the work- 
man for compensation under Workmen’s Compen- 
sation Act, 1906 (c. 58), the employers admitted 
liability, but claimed contribution against the third 
parties under Workmen’s Compensation Act, 
1906 (c. 58), 8s. 6. The county ct. judge held that 
the question of scientcr on the part of the owners 
of the horse was immaterial, that the bringing of 
the horse upon the employers’ premises was a 
trespass, & by reason of negligently leaving it 
there unattended they were liable to indemnify 
the employers :-~J/eld : it was not in the ordinary 
course of things that a horse not known to be 
vicious should kick a man. Assuming trespass, 
the damnage in the present case did not naturally 
flow from it; it was too remote. The injury 
to deccased was not sufficiently connected with 
the trespass or negligence to be the natural or 
probable consequence of it. The award against 
the third parties was therefore wrong. —BRADLEY 
?. WALLACES, Irp., [1913] 3 K. BR. 620; 82 L. J. 
K. B. 1074; 109 L. T. 281; 29 'T. L. R. 705; 
GB. W. CG. C. 706, C. A. 

‘Annotation :—Refd. Heath’s Garage v. Hodges, [1916] 2 

K. B. 370. 


4110. .|-—-Pitfis., who were the charterers 
of a ship from defts., the shipowners, gratuitously 
removed some hatch beams at the implied request 
ot the shipowners. While the beams were being 
removed by pltf.’s servants, one of plitf.’s servants 
engaged in the work was accidentally killed. 
Pitts. paid to his dependants compensation in 
accordance with Workmen’s Compensation Act, 
1906 (c. 58). Pltfs. claimed to recover the sum 
paid as compensation from defts. on the 
ground that defts. had impliedly undertaken to 
indemnity pltfs. tor loss or damage occasioned by 
the discharge of the cargo :—Held: there was no 
evidence of an implied undertaking by defts. to 
indemnify pltfs. The accident was not the direct 
or natural consequence of doing the discharging of 
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the cargo, but was a consequence of the manner in 
which the discharging was done.—Oory (W.) & 
Son, Lrp. v. LAMBTON & HETTON COLLIERIES, 
Trp. (1916), 86 L. J. K. B. 401; 115 L. T. 788 ; 
10 B. W. C. C. 180; 13 Asp. M. L. C. 530, C. A. 

4111. Obligation of third party to workman— 
Workman a licencee of defendant.|—A painter was 
employed to do work for the owners on the top 
story of a dock warehouse, owned by the Corpn. 
of Hull, & in the occupation of defts. By the 
corpn. rules all workmen were required, on the 
sounding of a buzzer at noon, to leave the premises, 
which were then locked up during the dinner 
hour & re-opened at 1 p.m. The workman, 
having heard the buzzer, left off work within a few 
minutes, put his tools together, & proceeded 
downstairs, with the intention of leaving. On 
reaching the ground floor, which had no windows, 
he found the doors by which he had entered 
locked & the place in darkness. He endeavoured 
to find his way in the dark to doors on the other 
side of the building, &, in doing so, fell down a 
hatchway, found at the trial to be insufficiently 
guarded, & was injured. In an action for 
indemnity by the employer against the occupiers 
of the warchouse :—Held: the workman was un 
licencee, whose licence did not expire until he left 
the premises, for which purpose a reasonable 
time must be allowed after work ceased at noon, & 
the occupiers were puilly of a breach of duty 
towards him (a) in leaving an open hatchway 
unguarded & in darkness; (#) in locking up the 
premises without having ascertained that there 
was no one left inside who might fall into the trap, 
&, therefore, were liable to indemnify the employer 
against the compensation paid by him to the 
workman.—JICKSUON tv. Scorr (J. A.), Jap. 
(1914), 30 T. TL. RR. 256; 7B. W. C. C. 1007, C. A, 

4112, —-— ———.]— In Mar. 1915, a workman 
was employed by pltfs. as a tallyman to check the 
cargo being loaded into one of pltfs.’ ships lying 
at a quay in defts.’ dock. The work was usually 
done at the quayside, but as the night of Mar. 16 
to 17 was cold & the man had been at work for 
many hours, he clected to go & work in a warehouse 
belonging to defts., from which the goods were 
being taken. While there he fell down the well 
hole of a lift, & wasinjured. The workman having 
obtained an award of compensation under Work- 
men’s Compensation Act, 1906 (c. 58), against 
pltis., pltfs. brought this action under Workmen's 
Compensation Act, 1906 (c. 58), s. 6, against defts., 
as owners of the premises, claiming to be indemni- 
fied on the ground that the accident was attri- 
butable to the negligence of defts. in breach of 
their duty to the workman. The jury, by the 
answers to questions left to them at the trial, 
found (iter alia) that persons using the warehouse 
were nut reasonably protected from falling into 
the lift well, owing to the negligence of defts.’ 
servants, but that the lift well was not a con- 
cealed danger at the time of the accident :—Held : 
the workman was not an invitee to defts.’ ware- 
house, but at most a licencee, &, as there was no 
concealed danger, defts. had not been guilty of 
any breach of duty towards the workman, & the 
action failed.—-WILson Sons & Co., LTD. v. 
Barry ly. Co. (1916), 86 L. J. K. B. 432; 116 
L. T. 71; 10 B. W. C. C. 24, C. A. 

4118. .|—A. constable on duty, while enter- 
ing defts.’ private warehouse, was injured by 
falling into a saw-pit. He was paid compensa- 
tion by pltfs. under Workmen’s Compensation 
Act, 1906 (c. 58), & the pltfs. claimed under 
Workmen’s Compensation Act, 1906 (c. 58), 
s. U6 (2), indemnity from the deft. :—Held: deft. 
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was under no legal obligation towards the con- 
stable, & was not liable to indemnify pltfs. in 
respect of the injury.— GREAT CENTRAL Ry. Co. 
v. BATES, [1921] 3 K. B. 578; 90 L. J. K. B. 1269; 
126 L. T. 61; 37 T. 1. R. 948; 65 Sol. Jo. 768 ; 
19 L. G. R. 649, D.C. 

4114, --]—A woman employed as a refresh- 
ment bar assistant whilst so employed was coming 
down some stairs when a large dog owned by the 
tenant of a flat above the refreshment rooms, but 
not accompanied by any one, knocked against her 
leg, causing her to fall & fracture her ankle. She 
claimed £1 per week compensation from her 
employer, who admitted liability under Workmen's 
Compensation Acts, but claimed indemnity against 
the owner of the dog, whom he joined as a third 
paity. The county ct. judge awarded appct. 
£1 per weck during the total or partial incapacity. 
There was no evidence as to how the dog escaped 
on to the stairs, but the county ct. judge held it 
was the duty of the owner to keep his dog on his 
own premises & not to let it escape or use the 
staircase unless it was under control, & therefore 
appcebl. had a right of action against the owner, 
& resp. was entitled to indemnity by the owner: 
—Ileld: there was no evidence of any breach of 
duty or negligence on the part of the owner of the 
dog, who was accordingly not liable to indemnify 
the employer,—-HiNgEs v, TOUSLEY (1926), 95 L. J. 
K. B. 7783) 185 L. T. 2965 70 Sol. Jo. 7323 19 
B. WW... 216, CO. A. 

4115. Negligence of defendant — Question of 
fact.|—A cattle drover was knocked down & killed 
by « motor car. His dependant claimed com- 
pensation from the employer, & the third party, 
the motorist, consented to the question of his 
liability to indemnify the employer being settled 
by arbn. under Workmen’s Compensation Act, 
1906 (c. 58). The county ct. judge awarded com- 
pensation, &, finding that the negligence of the 
third party had caused the accident, ordered him 
to indemnify the employer. The third party 
appealed on the ground that there was no evidence 
of negligence :—Held: there was evidence to 
support the finding.—BATE v. Worsky (1912), 5 
B. W. GC. GC. 276, C. A. 

4116. .|—A lad employed to attend to 
a horse & cart was sent to the Llull docks, where he 
was knocked down by an engine, belonging to the 
North-Eastern Railway Co., running on a rail 
along the dockyard road. The employer of the 
lad admitted the claim under the Act, but joined 
the railway co. as third parties, claiming indemnity 
on the grounds of their negligence. By consent 
of the parties the question of the indemnity was 
dealt with by arbn. ‘The county ct. judge awarded 
in favour of the employers, finding that the rail- 
way co. were negligent & that the lad was guilty 
of no contributory negligence :—Held: these 
were questions of fact, & as they were decided upon 
by an arbitrator under the Act & there being some 
evidence to support the findings, the Ct. of Appeal 
had no jurisdiction to interfere.—CUTSFORTH v. 
re eas (1913), 108 L. T. 138; 6B. W.C. C. 28, 

1 A 

















4117, —— .J—A_ workman was killed by 
accident arising out of & in the course of his 
employment, while unloading hay from a railway 
truck in the goods yard of a railway co. The 
employers paid £300 into ct. & that sum was dealt 
with by the county ct. judge in favour of the 
dependants in accordance with Workmen’s Com- 
pensation Act, 1906 (c. 58). The employers made 
the railway co. third parties, alleging that the 
accident was caused by the negligence of the 
servants of the railway co. This question was 
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tried by the consent of the parties under Work- 
men’s Compensation Act, 1906 (c. 58), s. 6 (2). 
The county ct. Judge found on the facts that the 
ucegligence of the servants of the railway co. was 
the effective cause of the injury which caused the 
workman’s death & gave judgment for the em- 
ployers against the third parties. The third 
parties appealed to the Ct. of Appeal merely on 
the question of negligence :—Held: there was 
evidence to support the award & no misdirection. 
—SAIKS v. British PETROLEUM (Co., Lrpb. & 
GREAT WESTERN Ry. Co. (1920), 90 L. J. K. B. 
1289; 124 J.T. 4363 13 B.W.C. CO. 253, C. A. 

—— Contributory negligence of workman.|— 
Sve No. 4108, ante. 

Collision between ships.] — Svc 
Vol. I., p. 115, Nos, 521, 522, 


ADMIRALDPY, 


SECT. 20..—CONTRACTING OUT OF ACT. 
SUB-SECT, 1. -APPROVED SCHEME, 
A, In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 31. 

4118. Meaning of ‘* scheme °’-—-Not arrangement 
between number of employers & workmen.]— 
The scheme referred to Workmen's Compensation 
Act, 1897 (c. 37), 5. 3, is One entered into between 
a particular employer & his workmen & not 
between a number of employers & workmen in a 
district.—Ries v. OWEN (1907), 9 W. CL CL 35. 

4119. Agreement by workman to accept—What 
amounts to—Writing not necessary.|—-A work- 
man applied for compensation under Workmen’s 
Compensation Act, 1906 (c. 58). The employers 
contended that by filling up a form & paying one- 
third of an insurance premium the workman had 
agreed to aceept the benefits of a certified scheme 
in place of those of the Act. This the workman 
denied. The judge held that this was the inten- 
tion of the workman, & that there was a suflicient 
contract. to satisfy the provision of sect. 3. He 
therefore dismissed the application :—/eld: (1) 
the decision was right; (2) such a contract: need 
not be in writing.—BERRY cv. CANTEEN & Mess 
Co-OPERATIVE Socrery, Jtp. (1910), 3B. WwW... 
440, CL A. 

4120. Validity of scheme—Rules must be certi- 
fled.J—Moss v. GREAT WASTERN Ry. Co., No. $858, 
ante. 

4121. ——— Ousting jurisdiction of court.|— 
GODWIN v. ADMIRALTY Comrs., No. 1128, post. 

4122. Re-certification of scheme — Whether 
workman bound Necessity for acceptance—Re- 
newal scheme.|—A scheme of compensation was 
certified in Nov. 1898, by the Registrar of Friendly 
Socicties under Workmen’s Compensation Act, 
1897 (c. 37), 8. 3, as applicable to defts.’ work- 
men, & plitf., who was a workman in defts.’ 


employment, agreed to come in under the 
scheme. ‘The scheme expired at the end of 1903, 


& in Dec. 1903, a renewal scheme was certified 
by the Registrar, & defts. posted up a notice 
that workmen might cnrol under the scheme. 
The course adopted at defts.’ works was that a 
month’s notice should be given if ao workman 
wished to withdraw from the scheme. The work- 
man had not given notice of withdrawal, but he 
did not enrol under the renewal scheme. Defts. 
deducted a certain sum from his wages as _ his 
contribution under the renewal scheme, upon 
the ground that the workman was bound by the 
renewal scheme until he gave notice that he would 
not be bound by it:—Held: the original scheme 
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having expired, the workman was not bound 
by the renewal scheme unless defts. proved that 
the workman had agreed to accept the new scheme. 
~—WILSON v. OCEAN Coat Co., LTD., TREHARNE v, 
OcEAN CoaAL Co., Lrp. (1905), 21 T. I. R. 621; 
49 Sol. Jo. 597; 7W.C. C. 34, C. A, 

Annotation :-—Refd. Godwin v. Admiralty Comrs. (1911), 81 

L. J. K. B. 532. 





4123. Necessity for ballot of workmen.|— 
(1) A scheme of compensation under Workmen’s 
Compensation Act, 1906 (c. 58), is not bad because 
it purports to oust the jurisdiction of the arbi- 
trator under the Act, & a workman who has 
agreed to accept the provisions of a duly certified 
scheme cannot resort to any of the provisions of 
the Act. 

(2) On re-certification under Workmen’s Com- 
pensation Act, 1906 (c. 58), 8. 15, of a scheme of 
compensation which has been certifled under 
Workmen’s Compensation Act, 1897 (ce. 37), it 
is not necessary that a ballot of the workmen 
shall be taken before the registrar can recertify.— 
GODWIN v. ADMIRALTY Comrs., [1913] A. C. 638 ; 
82. J. K. B. 1126; 109 L. T. 428; 29 T. 1. R. 
7174; 6B. W.C.C. 788, H. 1. 

Annotation :-—.18 to (1) Refd. Howarth v. Knowles, [1913] 
3K. B. 675. 


4124. Right of workman to benefits of new 
rules.|.—A contracting-out scheme under Work- 
men’s Compensation Act, 1906 (c. 58), s. 3, was 
embodied in rules which provided (inter alia) that 
every workman in case of injury arising out of his 
employment should while unable to work receive 
as compensation a specified sum per week. The 
scheme & rules were duly certified by a certificate 
of the Registrar of Friendly Societies dated 
Dec. 18, 1907, which stated that if not renewed 
they were to expire on June 30, 19183; & these 
rules were printed in book forin. On June 12, 
1912, while that scheme & rules were in operation, 
one of the workmen sustained an injury by an 
accident which incapacitated him from work, & 
he thereupon commenced & continued to receive 
compensation in accordance with these rules. 
Pursuant to a resolution of the members of the 
scheme under these rules, a scheme & rules were 
adopted which were for the most part identical 
with the original scheme & rules, but differed from 
them in certain particulars & (inter alia) in pro- 
viding that every workman should receive com- 
pensation on a somewhat higher scale as from the 
date of the accident. The later scheme & rules 
were certified by a certificate dated June 30, 1913, 
which after referring to the original scheme 
certificate stated that: “ The certificate & the 
foregoing scheme as modified is hereby rencwed 
until June 13, 1918’; & the rules as altered were 
separately printed in book form. The workman’s 
weekly contributions to the scheme were in fact 
of the same amount both before & after June 30, 
1913 :—Held: the scheme & rules which were 
certified on June 30, 1913, were not «a new scheme 
& rules, but merely a continuation of the original 
scheme & rules with alterations affecting (inter 
alia) the scale of compensation, & the workman, 
although injured by an accident which had hap- 
pened before that date, was entitled as from that 
date to be paid compensation on the higher scale 
under the scheme & rules as altered.—Re BEARD 
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WORTH (J. & J.), Ltp. (1917), 87 L. J. K. B. 385 ; 
118 L. T. 83; 10 B. W. C. C. 707, C. A. 

4125. Meaning of ‘‘ accident ’? In scheme—Ap- 
plication of the Act—Industrial disease.|—Lrar 
v. FURZE, No. 8800, ante. 


B. Effect of Acceptance by Workman. 

4126. Whether proceedings can be taken—To 
determine question of fact under rules.|— Under 
a scheme of compensation the affairs & the business 
of a society were to be managed by the officers & 
a committee of management. The committee 
were empowered to stop payment of allowances 
should an injured member fail to go to work when 
able to do so. One of the rules was as follows :—- 
“In all cases of doubt or difference as to the 
construction of these rules, & in the event of any 
circumstance occurring which is not provided for 
thereby, the decition of the committec shall be 
conclusive & final, & there shall be no appeal there- 
from.” After making inquiries & hearing a 
member in receipt of a weekly allowance, the 
committee decided that he had failed to go to 
work when able to do so, & thereupon stopped the 
allowance :—Held: a court of law had jurisdiction 
to hear & determine the question of fact whether 
the member had failed to go to work when able 
to do so.—HAWORTH v. ANDREW KNOWLES & 
Sons, Ltp. ACCIDENT SOCIETY (1903), 19 T. L. R. 
658; sub nom. TOWARTH v. ANDREW KNOWLES 
& Sons, Lrp. AccipeENT Society, 5 W. CC. C. 57, 
C. A. 

Annotation :-— Distd. Allen v. G. EB. Ry., {1914] 2 K. B. 243. 

4127. ——— Under Employers’ Liability Act, 
1880 (c. 42).J-—TayLorR 1. HAMSTEAD COLLIERY 
Co., No. 4065, ante. 

4128. Under Workmen’s Compensation 
Acts.|-—A. workman whw has agreed to come under 
a scheme of compensation which has been certified 
by the Registrar of Friendly Socicties as com- 
plying with the conditions required by Workmen’s 
Compensation Act, 1906 (c. 58), s. 3 (1), is outside 
the provisions of the Act altogether. 

A tinsmith employed in a Govt. dockyard signed 
a contract by which he agreed to accept the pro- 
visions of a duly certified seheme of compensation 
in substitution for the provisions of the Act. 
The scheme provided that when it was established 
to the satisfaction of the Treasury that the death 
of a workman had resulted from an injury within 
the provisions of the Act, remuneration according 
to the scale therein mentioned should be payable 
to his dependants. The tinsmith died from lead 
poisoning, & his widow claimed compensation 
from the Lords Comrs. of the Admlty. ‘They at 
first denied liability, but on the hearing of an 
application by her for arbitration under the Act 
they admitted liability to pay compensation 
under the scheme. ‘T'he county ct. judge made an 
award in favour of appct. for the amount admitted 
to be due :—Held: deceased had contracted him- 
self out of the Act, the liability of the employers 
was to be determined by the schemé solely, & 
consequently the jurisdiction of the county ct. 
judge was entirely ousted._-HORN v. ADMIRALTY 
Lorps Comrs., [1911] 1] K. B. 24; 80 L. J. K. B. 
278; 103, L. T.614; 2717T.L.R.84; 4B.W.C.C. 


‘Annotations :—Folld. Godwin v. Admiralty Comrs., (1913) 
A C. 638: Howarth v. Knowles, (1913] 3 K. B. 675. 
Conad. Leaf v. Furzo, [1914] 3 K. B. 1068. 


4129. -] — GODWIN v. ADMIRALTY 
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4130. -|—A workman, having entered 
into an agreement with the Admlty. subjecting 
himself to the conditions of an authorised scheme 
for compensation in lieu of the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), was 
injured & awarded compensation undcr the 
scheme. He then sought to withdraw from the 
scheme, & applied for arbn. under the Act. The 
county ct. Judge dismissed the application, on 
the ground that he had no jurisdiction to hear it : — 
Held: the decision of the county ct. judge was 
correct.—BARTON v. ADMIRALTY LORDS CoMRs. 
(1917), 10 B. W. C. C. 314, C. A. 

4131. Invalid scheme.J]—Moss vv. 
GREAT EHASTERN Ry. Co., No. 3858, ante. 

4182. —— Where scheme terminated.]— 
Where a workman had accepted a scheme of com- 
pensation duly certified under Workmen’s (‘om- 
pensation Act, 18Y7 (c. 37), s. 3, & had met with an 
accident in the course of his employment, in respect 
of which he received weekly payments from 1901 
to 1912, when the funds of the society were 
exhausted, the scheme having been terminated in 
consequence of not being re-certified under 
Workmen’s Compensation Act, 1906 (c. 58): 
{eld : the workman, having accepted the scheme, 
was outside the provisions of the Act altogether, & 
could not successfully claim compensation there- 
under.—LfowARTIE v. KNOWLES (A.) & SONS, 
Lrp., [1913] 3 K. B. 675; 82 L. J. K. B. 1325; 
109 L. T. 278; 29 'T. L. R. 667; 57 Sol. Jo. 728 ; 
sub nom. HaAwortTH v. KNOWLES (ANDREW) & 
Sons, Lrp., 6B. W. CGC. C, 596, CG. A. 

4133. —— Workman not heard orally by 
committee.|—DowLING v. GREAT HASTERN Ly. 
Co., No. 4136, post. 

4134. —-—— To recover amount claimed under 
scheme.|}—LuaF v. Furze, No. 380u, ante. 

5. —— Where power to committee to 
determine all questions.|—Under a scheme formed 
by deft. co. pursuant to Workmen’s Compensa- 
tion Act, 1900 (c. 58), s. 3, & managed by an 
accident committee, certain allowances were to he 
made ‘‘ in case of the death of a member through 
an injury arising out of & in the course of his 
duties in the co.’s service.” The scheme (ttler 
alia) provided that ‘“ any question with regard to 
what is an injury within the meaning of that term 
as used in the scheme, as to who are dependants, 
as to which dependants are entitled to receive 
payments due from the fund, & the amount or 
amounts of such payments, shall be determined 
by tho committee.” Further, that “if any 
question (other than such as the committee, or 
the board of directors, are hereby expressly 
empowered to decide) shall arise with respect to 
the scheme ... or with respect to the construc- 
tion or meaning of the scheme, or the rules framed 
in connection therewith, or any variation or 
alteration thereof respectively, such question shall 
be settled by the committee, whose decision shall 
be final & conclusive.” 

A workman in the employment of the co., who 
had become a party to the scheme, met with an 
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accident in the goods depot of the co., & died from 
his injuries. His widow claimed compensation 
under the scheme as a dependant, but the com- 
mittee declined to admit the claim without giving 
any reasons for their decision. In an action by 
the widow against the co. & the accident com- 
mittee claiming a declaration that the death of her 
husband was caused by an injury arising out of & 
in the course of his duties in deft. co.’s service, & 
£195 compensation :—Held: (1) having regard to 
whole scheme, which was intended to be in sub- 
stitution for the rights of workmen under Work- 
men’s Compensation Act, 1906 (c. 58), the com 
mittee had power to determine all claims arising 
under the scheme, & such determination was final ; 
(2) pItf. having failed to obtain an allowance of 
her claim by the committee, could not sustain the 
acbion.— ALLEN v. GREAT WAsTERN Ry. Co., 
[1914] 2 K. B. 2435 881.0. K. iB. 898; 110 L. T. 
498: 7B.W. OC. OC. 9s, CL A, 

4136. Right of workman to mandamus—Against 
tribunal appointed under scheme—Where claim im- 
properly determined.|—Where a scheme of com 
pensation for the workmen of an employer has 
been certified under Workmen’s Compensation 
Act, 1906 (ec. 58), s. 3, & therefore substituted for 
the provisions of the Act, & a particular workman 
has joined the scheme, the fact that he is not heard 
orally on a claim by him for compensation under 
the scheme does not confer any jurisdiction to 
deal with his case under the Act. LLis only remedy 
is in @ proper case to apply for mandamus against 
the tribunal constituted by the scheme to hear & 
detérmine his claim in accordance with substantial 
principles of justice. -DOWLING v. GREAT HASTERN 
Ry. Co, (1919), 88 TL. 7. I. B. 8803 120 1. T. 460 ; 
12 BL WC. C, 12, 0. A. 


re ee 


SuB-sect. 2. -CONTRACTING OUT CONTRARY TO 
ACT, 

Sce Workmen's Compensation Act, 1925 (c. 84), 
s. 1 (3). 

4137, What amounts to—Penal clause.|—An 
injured workman made a written agreement with 
his employers under which he accepted the full 
compensation due to him under Workmen’s Com- 
pensation Act, 1906 (c. 58), as long as he was totally 
disabled by the accident. He also agreed that 
he would submit himself under certain circum- 
stances to the medical referee of the district in 
the event of any dispute arising as tu his fitness 
for employment, & that if he refused to assist in 
the application for examination by the medical 
referee all further rights to compensation in respect 
to the wecident should cease :—-Held: the penal 
clause at the end of the agreement was a con- 
tructing out of the Act, contrary to Workmen’s 
Compensation Act, 1906 (c. 58), 5. 3 (1).--BRITISH 
& Sount AMERICAN STRAM NAVIGATION Co., 
Lrp. v. Nein (1910), 3B. W. 0. GC, 41d, C. A. 

—.— Agreement to accept lump sum.|—Sec 
Sect. Ld, sub-sect. J. 
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Part XV.—Apprenticeship. 


Secr. 1.—THE CON OF APPRENTICE- 


Sus-secr. 1.—CoMPARISON WITH CONTRACT OF 
SERVICE. 
A. Intention of Parties. 

4188. Decisive of nature of contract.) — The 
intention of the parties at the time must decide, 
whether a contract be in the nature of an ap- 
prenticeship or of a hiring & service. They are 
not convertible—R. v. JatrLe Borron (In- 
HABITANTS) (1783), Cald. Mag. Cas. 367. 

Annotations :—Dbtd. lt. v. Laindon (1799), 8 Term Rep. 379. 
Folld. R. v. Eccleston (1802), 2 Mast, 208. Apld. R. v. 
Burbach (1813), 1 M. & 8.370. _Distd. 1. ». Mountsorrell 
(1814), 2M. & S. 460. - R. vw. Shinfleld (1811), 14 
Kast, 541; R. v. St. Margarct’s, King’s Lynn (1826), 6 
B. & C. 97; R. v. Crediton (1831), 2B. & Ad. 493; Rev 
Newtown (1834), 1 Ad. & El, 238 ; 
(1835), 4 Ad. & El. 216. 

4139. -]—Where the pauper agreed with a 
weaver to serve him for a year & a half & the 
master was to teach him to weave & the pauper 
was to have half his carnings & find himself in 
everything under which contract the pauper 
served his master for above a year :—Held: he 
thereby gained a settlement as by hiring & service 
it being the apparent intention of the partics to 
create the relation of master & servant & not that 
of master & apprentice.-It. v. Eccneston (IN- 
HABLTANTS) (1802), 2 Mast, 298 ; 102 E. R. 382. 
Annotations :—Distd. R. v. Shinfield (1811), 14 Mast, 541; 

Rk. v. Crediton (1831), 2 B. & Ad. 493; R. ov. Newtown 

(1834), 1 Ad. & El. 238. Dtbd. H. ». Great Wishford 

(1835), 4 Ad. & Iti. 216. 

4140. ——.]—R. v. COMBE (INIIABITANTS), No. 
4151, post. 

4141. ——— To be collected from whole instru- 
ment.]—(1) Whether a contract be a contract of 
apprenticeship or of hiring & service must depend 
on the intention of the parties which is to be 
collected from the whole of their agrcement. 

(2) If the relation of master & servant be created 
by the contract of the partics, though they do not 
use the very words “ master & apprentice’ yet 
if they use words tantamount it is sufficient 
(LokbD KENYON, C.J.). 

(3) The first question is... on the admissi- 
bility of the parol evidence. This parol evidence 
was not offered to contradict the written agrce- 
ment, but to ascertain an independent fact |pay- 
ment of premium to master] & I think it was 
properly received in evidence (Lorp KernNnyon, 
C.J.).— It. v. LAINDON (JNIIABITANTS) (1799), 8 
Term Rep. 379 ; 2 Const. 378 ; 101 EB. R. 1444, 
Annotations :---.18 to (1) Distd. R. v. Fecleston (1802), 2 

East, 298. efd. Rt. v. Shinfleld (1811), 14 Kast, 541, 
As to (2) Reld. 2te Bush, Hz p. Fussell (1837), 2 Deac, 158. 


As fo (3) Folld. &. ». Liangunnor (1831), 2 3. & Ad. 616. 
Apld. R. v. Stoke upon Trent (1843), 5 Q. B. 303. 


R. v. Great Wishford 














4142. J—R. v. Sr. Margaret's, 
KXrne’s LYNN (INHABITANTS), No. 4159, post. 
4143. ——- As shown by principal object of 


agreement.|—An adult contracts to serve a 
plumber as an articied servant for four years, to 
learn his trade, at weekly wages; to be con- 
sidered as an out-apprentice ; to do gardening or 
any other work his master set him about; &, 
when ill, not to receive wages; the master agree- 
ing to teach him his trade. This is not a contract 
of hiring & service, but an imperfect contract of 
ape 

he master undertook to tcach the pauper his 
trade, so that the Icarning a trade was clearly 


one great object of the parties to the contract. 
There is a provision in the instrument, that if the 
pauper should be ill the master should not pay 
him any wages during the time of his illness. 
That is by no means an improper stipulation in 
a bargain for an apprenticeship, but in the case of 
a hiring & service the law imposes on the master 
the obligation of providing for a servant during 
iliness (BAYLEY, J.).—- It. v. TIPTON (INHABITANTS) 
(1829), 9 B. & C. 888; 4 Man. & Ry. K. B. 708 ; 


2 Man. & Ry. M. C. 415; 8L.J.0.8.M.C. 52 ; 
109 EF. R. 330. 
4144. J—R. v. GREAT WISHFORD 








(INHABITANTS), No. 4172, post. 

‘ }—The justices were quite 
right in regarding this as a bond fide contract of 
apprenticeship, meaning that the real object of 
the contract was that he should be taught to be a 
riding groom, & not merely that he should be 
employed as a stable-boy for a term of 
years (LORD ALVERSTONE, C.J.).—HOnAN 1. 
HAYUOKR, [1904] 1 kK. B. 288; 73 L. J. K. BB. 133; 
90 L. T, 12; G8 J. P. 1023; 52 W. RR. 2313 20 
T.L.R. 118; 48 Sol. Jo. 117, D.C. 

4146. Subordinate service in other 
capacity.,.— KX. was “ clubbed ”’ with R. for three 
years at so much per week, & also agreed to do 
any work that R. set him about. The term 
* clubbing,” signifies, contracting to serve for the 
purpose of being taught some art or trade, & to 
have less wages on account of learning it. 

There is an hiring & service to give the pauper 
a settlement. The doubt at the scssions was 
raised from the agreement’s stating that the 
pauper was hired for a length of time, & was to 
Jearn a trade from his master. But the concluding 
sentence puts it beyond question, that it was 
intended that he should be an hired servant, & 
not an apprentice, ‘ for the pauper was to do any 
work his master put hin about ”’ (LORD KENYON, 
C.J.) RR. ov. COUrISHALL (INHABITANTS) (1793), 
Nolan, 214; 5 Term Rep. 193; 101 1. 1. 109. 
Annotations :—Distd. It. v. Laindon (1799), 8 Term Lep. 

379. Folld. R. vo. Martham (1801), 1 Mast, 239. 

4147. J—A man who was a 
carpenter & occupier of land, was applicd to by 
another to permit him to succeed a then ap- 
prentice he had. The master said he would take 
no more apprentices unless they would work on the 
land as well as at the trade, & that he would take 
him to do work as a servant. It was agrecd, that 
the pauper should live with the master for three 
years, & learn the business of a carpenter, & do 
any other work he required him to do. The 
master was to pay weekly wages, & for over-work : 
--Held: this was a defective contract of ap- 
prenticeship, & not a contract of hiring & gervice.—- 
R. v. TGHTHaM (INHABITANTS) (185€), 4 Ad. & 
Kl. 9387; 2 War. & W. 7; 6 Nev. & M. K. BL. 
320; 3 Nev. & M. M. C. 589; 51L.3.M. C. 108; 
111 K. R. 1086. 

4148. -~_—~- Deductions for illness, ete.]— 
A. clubbed with B., which signifies serving another 
for the purpose of learning a ttade, for three years 
at a certain rate of weekly wages with a proviso 
that if he were prevented from working by bad 
weather, illness or want of employment there 
should be a proportionate deduction of wages :— 
Held: <A. gained a settlement by serving a year 
under this agreement though occasional deductions 
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on these accounts were made.—lh. v. MARTHAM 
(INHABITANTS) (1801), L Kast, 239; 102 B. BR. 93. 
Annotations :—Distd. R. v. Edgmond (1819), 3 B. & Ald. 

107; Qt. v. Polesworth (1824), 4 Dow. & Ry. K. B. 258. 

4149, Instruction incidental to ser- 
vice.|—R. v. NorTHOWRAM (INHABITANTS), No. 
4166, post. 

4150. Contract void for want of stamp.]— 
R. vu. LiGHNAM (INHABITANTS), No. 4229, post. 











B. Instruction the Primary Object. 

4151, General rule.|—A pauper was “ hired ” 
by his uncle, a carpenter, “to learn his trade,” 
& ‘ was to do any other work as well as that of a 
carpenter.” lis uncle was to find him part of his 
food & clothing, but he was to lodge with his 
father. Pauper served his uncle on these terms 
five years. At the end of two years it was pro- 
posed to draw up indentures, to exempt pauper 
from the militia ; but none ever were drawn up :-— 
Held: this was not a contract of hiring & service, 
but an imperfect contract of apprenticeship. 

In determining what is the truc nature of the 
contract, the intention of the parties is principally 
to be regarded (LORD TENTERDEN, C.J.). 

Ihe parents proposed to send the pauper out to 
service ; but the uncle suggested that it would be 
better that he sould go & learn his trade. The 
object, therefore, clearly, from that moment was 
to put the pauper with his uncle as a pupil & 
apprentice, & not as a servant (LORD TENTERDEN, 
C.J.).—R. v. COMBE (INITABITANTS) (1828), 8 
B. & C. 823; 2 Man. & Ry. K. KB. 80; 1 Man. & 
Ry. M.C. 283; 61.7.0.9.M.U.105; 108 E.R. 973. 
Annotations :-—Folld. R. v. Edingalo (1830), 10 B. & C. 739. 

Refd. Kk. v. Tipton (1829), 9 B. & C. 883. 

4152. -J—Where the substantial object of 
the parties to a contract is to learn, & not to serve, 
the contract should be deemed one of apprentice- 
ship & not one of hiring & service (BAYLEY, J.).- - 
R. v. EpinGaLy (INHABITANTS) (1830), as reported 
in 10 B. & C. 739; 109 KM. WR. 624. 

4153. -]—Where teaching & learning are 
the principle object of the parties, though there 
is a service the contract is considered to be one 
of apprenticeship (TAUNTON, J.).— I. vu. ClKEDITON 
(INHABITANTS) (1831), as reported in 2 8. & Ad. 
493; 109 HK. 1. 1226. 


«fnnotations :-— Folld. R. o. Newtown (1834), 1 Ad. & EI. 
23% Refd. R. v. Great Wishford (1835), 4 Ad. & El. 216. 














4154. J—lht. v. GREAT WisH¥ORD (IN- 
HABITANTS), No. 4172, post. 
4155. —I— Honan v. HAaynor, No. 4145; anle. 


4156. Express contract to teach..—Where the 
father agreed with KR. that Il. should take his son 
for six years, to teach him the trade of a frame- 
work knitter, & he was to allow R. 9s. a week for 
the first three years, for teaching him & his board 
& lodging :—Held: this was a defective contract 
of apprenticeship, & therefore the son did not 
gain a settlement under it.—R. v. MOUNTSORRELL 
(INHABITANTS) (1814),2M. &S. 460; 105 Ik. R. 452. 

4157. —-—-.|— Where by a parol contract the 
master agreed to teach the pauper to make 
stockings during the ycar, for which he was to 
receive two guineas, & the pauper was to have 
his earnings, paying his master for the use of the 
frame, etc., & the pauper continued in the service 
a year & a half:—Held: the pauper did not 
gain a settlement by hiring & service. 

The only agreement was that the master should 
teach the pauper for a year (LORD ELLENBORONGH, 
C.J.).—R. v. BI.BOROUGH (INHABITANTS) (1817), 
1B. & Ald. 115; 106 KE. R. 43. 
mar aaah Jape ole: R. v. St. Mary, K 


B, . 740; KR. v. Crediton (1831), 
Refd. R. vo. Newlown (1834), 1 Ad. & El. 238. 





idwelly (1824), 2 
28s. & Ad. 493 


SS 
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4158. |—The father of a pauper aged 
fourteen years agreed by parol to give a shoemaker 
a guineas for teaching his trade to the pauper for 
twelve months. The son served the twelve months 
under the agreement. At the end of that period 
the father agreed that his son should work for the 
shoemaker for twelve months making shoes at 3d. 
per pair for the first six months & 4d. per pair for 
the last six months under this latter agreement 
the pauper served six months only :—Held: this 
latter service could not be connected with the 
service of the former year so as to give a settle- 
ment inasmuch as the first agreement created the 
relation of teacher & scholar & not that of master 
& servant & the whole year’s service required to 
conter a scttlement must be under a contract 
or contracts creating the relation of master & 
servant.—R. v. Sr. Mary, KiIpwen.y (INHABI- 
TANTS) (1824), 2 B. & (. 750; + Dow. & Ry. 
K. B. 300; 2 Dow. & Ry. M. GC. 201; 107 H.R. 
562. 

Annotation Consd. Ri. v. Crediton (2831), 2B. & Ad. dos, 

4159. ——-.|--(1) The question of intention is 
to be collected from all the circumstances ; no 
particular form of words being necessary to create 
an apprenticeship. 

(2) A premium to the master is not a necessary 
ingredient ; though the yiving of a premium may 
be a strong circumstance to infer an intended 
apprenticeship. 

A shoemaker proposed to the mother of a pauper 
to take him to Jearn his business. The boy was 
to serve four years, was to board & lodge with his 
mother, & was to have half of what he earned. 
The mother consented, & the boy served four 
years upon those terms. No indentures were 
executed, on account of the poverty of the mother ; 
& no premium was paid :—/eld: this was not a 
contract of hiring & service, but a defective con- 
tract of apprenticeship. --R. oo. Sv. MARGARET'S, 
King’s LYNN (INHABITANTS) (1826), 6 Bo & C. 
V7; 9 Dow. & Ry. Ik. B. 160; 4 Dow. & Ty. 
M. (. 200; 5 L. J. O. S. M. GC. 183 108 KK. 
38s. 

Annotations; -Asto (1) Apld. R. 7. Combe (1828), 8 B.& C. 

82; HR. r. Kdingale (1830), 10 3. & ©. 730. Consd. KR. v. 

Great Wishford (1835), 4 Ad. & Il. 216. Refd. RR. ». 


Nowtown (1834), 1 Ad. & El. 238. Generally, Refd. lL. 
v. Ightham (1836), 2 Har. & W. 7. 





4160. ——.]—R. v. Tipron (INHABITANTS), No. 
4113, ante. 
4161. --  J—The pauper by an unstamped 


Inemorandum, to which his father was « party, 
hired himself in the service of T. W. to Jabour 
at. the art & mystery of a cotton weaver for three 
years; & he promised 'T. W. that his secrets he 
would keep, all his lawful commands strictly 
obey, & serve him faithfully for the suid term. By 
the same memorandum the inaster undertook, as a 
reward for pauper’s labours, to give him half 
his jus earnings; & further covenanted, as a 
complete compensation for his industricus services, 
to instruct him in all the art & mystery of a cotton 
weaver, to the utmost of his power, in the above 
term :—//eld: the agreement with 'T. W. was a 
defective contract of apprenticeship.--—-R. v. 
NETHER KNUTSFORD (INHABITANTS) (1831), 1 
B. & Ad. 726; 91. J. 0.8. M. CO. 523 109 BK. RK. 


57. 

4162. - -—-.J—J. 8. agreed with a flannel manu- 
facturer for 12 months, to learn the art of weaving 
flannel, he receiving one-half of what he earned, 
& finding himself in meat, drink, & lodging, & 
the master to have the other half for teaching 
him :— Held: a defective contract of apprentice- 
ship, & not a contract of hiring & service.—Kh. v. 


“| NEWTOWN (INHABITANTS) (1834), 1 Ad. & Ll. 
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Sect. 1.—The contract of apprenticeship: Sub-sect. 
1, B., C. & D.; sub-sects. 2 & 3, A. Bo. k& 
C. (a).] 

238; 3 Nev. & M. K. B. 306; 2 Nev. & M. M. C. 

226; 3L.J.M.C. 79; 110 E. R. 1196. 

ae rede :~-Retd. I. v. Great Wishfurd (1835), 4 Ad. & 


4163. For no fixed period.|—A master 
workman employed in a trade within 5 Eliz. c. 4, 
a person who had never before worked in it, 
under a parol agreement to teach him the business, 
in consideration of a premium & to pay him 
weekly wages. This is not an apprenticeship 
within the statute. 

There is no instruinent to constitute the relation 
of master & apprentice ; there is no evidence of 
wny term being fixed ; & he was to be paid weekly 
wages from the moment of his being set to work 
(LORD KLLENBKOROUGI).—BEALE v. GEALE (1809), 
2 Camp. 1; 170 K. R. 1060, N. P. 

4164. —-— Terms in contract negativing ap- 
prenticeship.|—-By an agreement in writing deft. 
engaged pltf. who was of full age, as an “ improver” 
to the trade of watch repairing, & undertook to 
teach pitf. or cause him to be taught for two years. 
Pitf. paid a premium & was paid a weekly wage & 
undertook to employ himself industriously & to the 
best of his abilities. The agreement also provided 
that pltf. should work the weekly standard hours, 
& that any short time occasioned by pltf. either by 
sickness or any other cause should be deducted from 
his weekly wage in proportion tc the loss of time, 
& that any overtime worked should be paid for in 
the same ratio. Annexed to the agreement were 
the following terms: ‘“‘ Improvers are required on 
trial one week. No wages paid during time of 
tual. Improvers must supply their own tools. If 
improver’s time is completed at or under twenty- 
one years of age he must be articled as an 
apprentice, but if his term commences after the 
age of twenty-one, a written & stamped agreement 
must be drawn up & duly signed.” Pitf. having 
been dismissed for gross misconduct during the 
currency of the agreement, sued deft. for damages 
for breach of contract :—Held: on the con- 
struction of the agreement, it was not a contract 
of apprenticeship, & deft. was entitled to dismiss 
eas v Krautit (1910), 26 T. 1. R. 240, 

4165. Payment to master in consideration of 
teaching.|— Where the father of the pauper con- 
tracted with J. 8. that his son should be with him, 
& should work with him for two years, & have 
what he got, & should allow 2s. per weck out of his 
gains to J. 8. viz. ls. for teaching him the business 
of a frame-knitter, 9d. for the rent of a frame, & 
Jd. for the standing :--Held: this was a contract 
of hiring & service, & not an apprenticeship.— 
R. v. BuRBACH (INHABITANTS) (1813), 1 M. & S. 
370; 105 E. R. 139. 

-lnunolationa :-—Distd. R. vr. Bilborough ys 

ty - Fen. : so on Reel dere King’s enartr Mer 

G48; Jt. 2, Newtown (1844), 1 Ad, x Meas 

4166. —-—.!—A contract between master & 
servant is not necessarily a contract of apprentice- 
ship, because it contains a stipulation about the 
servant being ‘‘ taught ”’ or ‘ instructed in’’ his 
work. By agreement between A., B., & C., A. 
agreed to hire B. for three years to dress silk, at a 
certain rate per weck in proportion to the work 


ries 














vm. 


PART XV. SECT. 1, SUB-SECT. 1.-—-B. 


4167 i, No contract to teach.J-— The 
vmployment of pupil teachers & mont- 


loyers. 
tors in National schools in Ireland is ane 


an omployment within National In- 
surance Act, 1911 (c. 55), & the Comrs. 
of National Education are the em- 
_ dt is not a contract of 
apprenticeship, because an ecssential 
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done. ‘There was then a stipulation that U. should 
receive from A. a sum per week for ‘ super- 
intending & instructing ’’ B. to be a competent 
workman :—Held: this was a contract of hiring & 
servicc.—R. v. NORTHOWRAM (INHABITANTS) 
(1846), 9 Q. B. 24; 2 New Sess. Cas. 4373; 15 
L. J. M. C. 149; 71. T. 0. 8.183; 11 /.7P,4; 
10 Jur. 10083; 115 B. 1. 1184. 

4167. No contract to teach.J—T'hree months 
after a pauper, under age, had hired himself 
generally to a brick maker for a year, they centered 
into a written contract, unstamped & without scals, 
whereby the pauper covenanted & agreed to serve 
his master for three years, to learn to make bricks, 
etc., on condition of his master finding him in 
board, lodging, & clothes, & for him to be decently 
clethed at the end of the three years, on con- 
dition of his attending the kiln at nights :—Jeld : 
this contract was no proof of an apprenticeship in 
the contemplation of the parties, but only of a 
new hiring, for the master did not bind himself 
to teach him the trade.—Rt. v. SHINFIELD (IN- 
MABITANTS) (1811), 14 Mast, 541; 104 HK. ht. 709. 

4168. ———.]—The sessions sent up a case to the 
Ct. of K. B., which found certain facts, & set out 
this written agreement: ‘‘ Memorandum, that the 
undersigned R. L. agrecs on behalf of his son 
R. L. that he shal] serve BR. M., of ctc., in his 
business of a wheelwright, from this time to 
May 27, 1830; the said RK. M. paying, at the 
expiration of the said term, £5 to the said R. I.. 
the younger ; R. L. to find his son clothes, washing, 
& all other necessaries, & RK. M. meat, drink, & 
lodging,’”’ & the casc also stated that resps. pro- 
posed to give in evidence, conversations between 
the parties & at the time of signing the agreement, 
& also an indorsement on the paper on which the 
agreement was written, which evidence was 
rejected, & the case concluded by submitting to 
the ct., as a distinct question, whether the agrec- 
ment was an agreement of hiring & service, but 
not submitting any question as to the admissibility 
of the evidence :-—J/eld: this agreement was a 
contract of hiring & service.—]ht. v. BILLINGHAY 
(INIIABITANTS) (1836), 5 Ad. & Hl. 676; 2 lar. & 
W.419; 1Nev. & P. K.L.149; 1 Nev. & l.M.C. 
29; 6L.J.M.C. 38; 111 E.R. 1321. 

Annotation :-—Refd. Ri. v. Northowram (1846), 9 Q. LB. 24. 


C. Use of Technical Words. 

4169. Not essential to contract —‘‘ Master’ & 
‘* apprentice.’’|—lk. v. LAINDON (INHABITANTS), 
No. 4141, ante. 

4170. ——.|—A contract under scal, & 
stamped, to serve another for three yeas at so 
much per week, the master agreeing to learn the 
other a trade, & the latter agreeing if he lost any 
time to the prejudice of his master to abate sv 
much per day, constitutes an apprenticeship. 

No technical words are necessary to constitute 
relation of master & apprentice, nor is it necessary 
that there should be any premium given to the 
master (LORD KENYON, C.J.).—R. v. RAINHAM 
(INIIABITANTS) (1801), 1 Kast, 531; 2 Const. 
383 ; 102 EB. R. 205. 

Annotations :-—Consd. IR. v. Eccloston (1802), : 
Refd. RL. v. Tipton (1829), 8 L. J. O.S.M.C. 5 
4171. J|—R. v. St. MAnGARET’s, KING’s 

LYNN (INHABITANTS), No. 4159, ante. 

4172. ‘*Teach ’? & ‘‘learn.’’|—The truc 
test, whether an agreement is a contract of hiring 





za Hast, 295. 








eloment of apprenticeship, the right 
to receive instruction, is absent from 
the contract.—Re NATIONAL INSUR- 
ANCK AcT, 1911 (PUPIL TKACHERS & 
Monrrors), [1918] 1 I. R. 219.—IR. 
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or of apprenticeship, is the apparent object of the 
parties, & if that object is for one party to teach 
& the other to learn, the agreement is a contract 
of apprenticeship. 

It is not necessary that the precise words, to 
teach or to learn, should occur in the agreement, 
to constitute it a contract of apprenticeship.— 
R. v. GREAT WIsuFoRD (INHABITANTS) (1835), 4 
Ad. & El. 216; 1 Har. & W. 489; 5 Nev. & 
M. K. B. 540; 3 Nev. & M. M. C. 367; 5 L. J. 
M. C. 25; 111 E. R. 768. 


Annotations -—Refd. Rh. +. Ightham (1836), 4 Ad. & El. 
pee crinaa re \ ce Ttiatng of Yorkshire JJ., Toller- 

5 ‘ ur. 15; Arp. " 
ed), 8 O. Be7s. 7 xp. Tollorton Overseers 


D. Payment of Premium. 

4178. Not essential to contract.|—R. v1. RaIn- 
HAM (INHABITANTS), No. 4170, ante. 

4174, ——.J|—R: v. Sr. Marcarer'’s, K1nc’s 
LYNN (INIIABITANTS), No. 4159, anie. 

4175. Proof of payment—Admission of extrinsic 
evidence.]—1li. v. LAINDON (INHABITANTS), No. 
4141, ante. 

Return of premium.|--Scce Sub-sect. 12, 
Sub-sect. 13, M., post. 


we en ee 


13.: 


Sub-SEcT. 2.—CAPACITY OF PARTIES. 
4176. Who may be master—Infant.|—An ap- 
prentice bound to an infant gains settlement under 
indenture notwithstanding master’s infancy.— 
R. v. St. Perrox (INIABITANTS) (1791), 4 Term 
Rep. 196; 2 Bott. 6th ed. 401 ; 100 EB. R. 970. 


_ 4177. —— Different persons in succession.|— 
R. v. Louru (INHABITANTS), No. 4230, post. 
178, ——— Corporation.|—A contract of ap- 


prenticeship is not invalid by reason of the fact 
that the master to whom the apprentice is bound 
is @ corpn.— BURNLEY EQUITABLE CO-OPERATIVE 
& INDUSTRIAL SocIETY v. CASSON, [1891] 1 Q. B. 
15; 60]. 5. M. 6. 593 68 L. T. 652; 55 J. DP. 
166; 380 W. BR. 124; 77. LR. 41, D.C. 

4179. Who may be apprentice—Adult.|--- It. v. 
Tipton (INHABITANTS), No. 4143, ante. 

4180. —— J—There is nothing which 
prevents adult persons from binding themselves 
apprentice if they wish to do so (Curry, J.) ~ 
LANNER v. PALACE THEATRE, Lrp., Eccarius & 
ARMSTRONG (1893), 9 I. L. 1. 165. 

—— Infant.|—Sce, generally, Sub-sect. 9, post. 





eee 


SUB-SECT. 3.—CONTRACTS BY INFANTS. 
A. When Binding. 
Fee generally, INFANTS, Vol. XXVIII., pp. 152 
cl seq. 
4181. By custom.]—An infant cannot bind him- 
self apprentice except by special custom.— 
WHITTINGHAM v. Lita (1618), as reported in Cro. 


Jac. 494; 79 E.R. 421. 
Annotations :—Retd. Walter r. Everard (1891), 65 L. T. 
443. Mentd. Corpo v. Overton (1833), 10 Bing. 202. 


—~— Custom of London.|—-Sec Sub-sect. 3, B., 


post. 

4182. As being for infant’s benefit.]—An infant 
may bind himself apprentice by indenture, because 
it is for his bencfit ; &, though he be a pauper 
in the parish workhouse at the time of the binding, 
& the parish officers pay the premium, yet it is 
not necessary that they should sign the indeature, 


505 


or that the justices should assent thereto, if the 
apprentice be not a parish apprentice within 43 
Eliz. c. 2.—R. v. ARUNDEL (INHABITANTS) (1816), 
5M. & S. 257; 104 E. R. 1045. 

4188. .J—In an action by the master of an 
apprentice upon a covenant in the apprenticeship 
deed by the apprentice, who was an infant at the 
date of the deed, for the payment of tho balance of 
the premium three ycars & a half after that date, 
the jury found that the deed was a provident & 
proper arrangement for the infant, & necessary 
if he wished to learn the business to which he was 
apprenticed, that the premium was fair & reason- 
able, & that instruction had been given under the 
decd :—Held: the liability of the infant for 
necessary instruction duly provided stood upon 
the same footing as that for ordinary necessaries 
supplied to him, & consequently the fact that he 
had entered into a covenant under seal for the pay- 
ment of the premium did not prevent him from 
being liable for the amount claimied.—WALTER ?. 
EVERARD, [1891] 2 Q. B. 369; 60 1. J. Q. B. 738 5 
65 L. T. 443; 6b J. P. 693; 39 W. It. 676; 7 
T. L. RR. 469, C. A. 

“Annotations -—Consd. Gadd +. Thompson, [1911] 1 K. LB. 

304. Refd. Roberts, Gray, [1913] 1 K. B. 520. 

4184. When contract for infant’s benefit—Not 
manifestly to his prejudice.|—Coorer v. SIMMONS, 
No. 4348, post. 

Contracts not for infant’s benefit.| —Sce Sub- 
sect. 3, D., posi. 





B. Custom of London. 

Sec, generally, METROPOLLS. 

4185. Capacity of infant to bind himself —Over 
fourteen.J—CovE v. HOLMES (1623), Palm. 361 ; 
$1 KE. WR. 1124. 

4186. ——— --— & unmarried.| -An infant un- 
married, & above the age of fourteen years, may 
bind himself apprentice to a freeman of London ; 
& by the custom of that city, the master shall 
have the same remedies against him on the cove- 
nants of the indenture as if he had been of full 
age.—-Llonn v. CHANDLER (1670), 1 Mod. Rep. 
271; 86 KW. R. 874. 

4187. Procedure as to enrolment.|—Copu v. 
LlormeEs (1623), Palm. 8615 51 I. WR. Lad. 

4188. Remedy for non-enrclment by master.|— 
GoDE v. JIOLMES (1623), Palm. 361 ; 81 1. WW. 1124. 

4189. Liable on covenant—-As though of full 
age.|—By the custom of London an infant ap- 
prentice can bind himself by covenant, & be sued 
thereon as if he were of full age.—STANTON’S CASE 
(1583), Moore, K. B. 135; 72 i. R. 489. 

Annotations :---Mentd. Caudell +. Shuw (1791), 4 Term Rep. 

34615; Beatd 7. Webb (1800), ¥ Box. & P. 93. 

4190. —— |— WALKER. 
(1599), Cro. Mliz. 652 5 78 i. R. 891. 

4191. - -—.J—Lorn v. CHANDLER, 


NICHOLSON 


No. 





awanee 


4186, ante. 


C. Remedies against Infant for Breach. 
(a) Action on Covenant. 


4192. Whether action lies—Covenant to serve 
honestly & faithfully.) — FLEMING v. PITMAN 
(1623), Win. 63 ; 124 K. K. 54. 

4193. ——.|—(1) Breach of covenant will not 
lie against an infant apprentice upon his in- 


dentures. 
(2) If he [the apprentice] misbehave himself, 
the master may correct him in his service (per 


AS iF eee coca se Se at Silo cee 


PART XV. SECT. 1, SUB-SECT. 3.—A. 
41821. As being for infant's benefit. }— 
«A minor may bind himsclf by a cun- 


tract of apprenticeship if it be for his 
benefit. —POLLARD ». Rousk (1910), 
I. L. R. 33 Mad. 288.—-IND. 


. (&)- 
4193 i. Whether action lies. ]-—- NEW~ 
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Sect. 1.—The contract of apprenticeship: Sub-sect. 
8, C. (a), (b) & (c), D. & L.; sub-sect. 4.) 


CuR.).—GYLBERT v. FLETCHER (1629), Cro. Car. 

179; 79 K. R. 757. 

Annotations :—As to (1) Apld. De Francesco v. Barnum 
(1889), 43 Ch. D. 165; De Francesco v. Barnum (No. 2) 
(1890), 60 L. J. Ch. 63. Distd. Walter v. Everard, [1891] 
2 Q. B. 369: Gadd v. Thompson, [1911] 1 K. B. 304. 
Refd. R. v. Chillesford, R. ». Winslow (1825), 3 L. J. 0.8. 
K. B. 148. As to (2) Reid. Walter v. Everard, [1891] 
2Q. B. 369. 

4194, ——.]—--LynLy’s CAsE (1702), 7 Mod. 

Rep. 15; 87 K. BR. 1066. 

anol -—Apld. De Francesco tr. Barnum (1889), 43 

4, e ). 5. 
4195. —-_— Covenant to pay premium—Neces- 
sary.]— WALTER v. EVERARD, No. 4183, ante. 

By custom of London.]—Sce Sub-sect. 3, 

B., ante. 





(b) By Summary Proceedings. 

See, generally, Employers & Workmen Act, 1875 
(c. 00), ss. 5, 6. 

4196. Remedy not available—Where stipulation 
to prejudice of infant— Proviso for cessation of 
wages—During turn out—Proviso entitling infant 
to earn money elsewhere.|—By an apprenticeship 
dced the master covenanted to find the apprentice 
fair & reasonable work during the term, & pay him 
wages at a certain rate during the term. The 
apprentice, an infant, & his father covenanted that 
the master should not be liable to pay any wages to 
the apprentice so long as his business should be 
interrupted by any turn out, <. the apprentice 
was expressly authorised by the deed, during 
any such turn out, to employ himself in any 
other manner or with any othcr person for his 
own bencfit. The apprentice absented himself 
from work, & the master applied, under Employers 
& Workmen Act, 1875 (c. 90), for an order to 
compel him to return. The magistrate refused the 
application :—-Held: the magistrate was right, 
as the decd was invalid, & incapable of being 
enforced against the infant, by reason of the clause 
providing for the cessation of wages, which was a 
stipulation necessarily to the prejudice of the 
infant. ‘The proviso entitling the infant to earn 
money elsewhere did not alter the character of 
the preceding clause so as to make the whole 
deed equitable or capable of being uphrld.— 
MEAKIN v. Morris (1884), 12 Q. B. D. 3523 53 
L. J. M. C. 72; 483. P. 344; 32 W. ht. 661, D.C. 


ety ad :-—Apprvd. Corn v. Matthews, [1893] 1 Q. B. 


btd. Green v. Thompson, (189912 Q. B.1. Consd. 
Refd. 


Morrison, Flect v. Fletcher (1900), 17 T. L. R. 95. 
neue & Cloveland Dairies Co. v. Riley (1893), 9 T.L. RR. 


4197. ——— ——_ —--- During lock out—Liberty 
to get work elsewhere.|—- An infant was ap- 
prenticed by a deed containing a provision that 
the masters should not be liable to pay wages 
to the apprentice so long as their business should 
be interrupted or impeded by or in consequence 
of any turn out, & that the apprentice might 
during any such turn out, & for such reasonable 
time thereafter as might be necessary for him to 
enable him to determine such employment as 
thereinafter mentioned, employ himself in any 
other manner or with any other person for his 
own benefit, & that in case the apprentice should 
elect so to employ himself the mzsters should not, 
during the time he should so employ himself, be 
bound to teach or instruct him :—Held: this 


provision was so much to the detriment of the | 
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infant that the apprenticeship deed could not be 
enforced against him under the Employers & 
Workmen Act, 1875 (c. 90), ss. 5, 6.—CoRN v. 
MatTruEws, [1893] 1 Q. B. 310; 62 lL. J. M. C. 
61; 68 L. T. 480; 57 J. P. 407; 41 W. R. 262; 
9T. L. R. 183 ; 37 Sol. Jo. 190; 4 R. 240, C. A. 

Annotations :-—Consd. Clements v. L. & N. W. Ry., [1804] 

2Q. B. 482. Distd. Green v. Thompson, {1899} 2 Q. 1.1. 

Consd. Bromley v. Smit-h, [1909] 2 K. B. 235. 

4198. During accidental 
stoppage.|—By a deed of apprenticeship of an 
infant it was provided that the apprentice should 
serve for a term of years, excepting the usual 
holidays & days on which the master’s busincss 
should be at a standstill through accident beyond 
the control of the master, & that during the said 
term, excepting & subject as aforesaid, the master 
should pay the apprentice wages for her ser- 
vices :—Held: the provision that the master 
should not be liable to pay wages to the appren- 
tice during the excepted period was not so dis- 
advantageous to her as to render the apprenticeship 
deed incapable of being enforced against her under 
Employers & Workmen Act, 1875 (c. 90).— 
GREEN v. THOMPSON, [1899] 2 Q. B. 1; 68 L. J. 
Q. B. 719; 80 J. T. 691; 638 J.P. 4863 48 W. ht. 
31, D.C. 

Annotation :—-Consd. Morripon, Flect. vr. Fletcher (1900), 17 

TLL. RR. 95. 











(c) Injunction. 

4199. Whether contract enforceable by injunc- 
tion.|—-As no action at law will lie on an apprentice- 
ship deed against an infant apprentice, so this ct. 
will not grant an injunction against an infant ap- 
prentice to enforce a negative contract entered into 
by him in the apprenticeship deed.—_ DE FraNCESCU 
v. BARNUM (1889), 43 Ch. D. 165; 59 L. J. Ch. 
151; 6 T. I. R. 593 sub nom. FRANCESCO v. 
ae 62 L. T. 40; 54 J. P. 420; 38 W. RK. 

7. 

Annolation :—Consd. Evans v. Ware, [1892] 3 Ch. 502. 

4200. Covenant not to operate till after 
termination of apprenticeship.}—The rule that an 
action will not lie to enforce a covenant entered 
into by an infant in an apprenticeship decd applies 
only to covenants which it is sought to enforce 
during the currency of the apprenticeship. <A 
covenant to do or abstain from doing soumcthing 
after the apprenticeship shall have ceased may, 
provided that the deed as a whole was for the 
apprentice’s benefit, be enforced against him by 
action. 

By a deed of apprenticeship deft., an infant, 
bound himsclf apprentice to pltf. in his business 
as an architect & surveyor for the term of four 
years. The deed contained a covenant by deft. 
not to carry on within ten years after the expiration 
of the term the business of an architect or surveyor 
within ten miles of the town where the master 
resided. ‘There was evidence that no architect 
in the town would accept as an apprentice a 
person who refused to enter into a similar 
restrictive covenant :—Held: (1) having regard 
to the impossibility of deft. obtaining instruction 
except upon the terms of his enterinz into the 
covenant, the covenant was reasonable; (2) as 
it did not come into operation until after the 
termination of the apprenticeship it was enforce- 
able against deft. by injunction.—GaDD v. THOMP- 
son, [1911] 1 K. B. 304; 80 L. J. K. B. 272; 1038 
L. T. 886; 27 T. L. BR. 1133 55 Sol. Jo. 156, D. C. 
sak aarti Pia tov (2) Refd. Roberts «. Gray, {1913] 1 








FOUNDLAND FURNITURE Co. : 
Ne a (1882), 6 Nfld. L. R. 435.— 


r. When maintainable.]—Re li. v. 
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t. ——.+—- Jt. v. WALKER (1877), 41 
VU. C. Rh. 568.—CAN. 


Part XV.—-APPRENTICESHIP. 


D. Reasonable Covenants. 

4201. Extraordinary & unusual covenant not 
enforceable.]—By an apprenticeship deed between 
an infant, her parent, & pltf. the infant was bound 
apprentice to pltf. for seven years, to be taught 
stage dancing, upon certain terms, by one of which 
the infant contracted that she would not accept 
any professional engagement or contract matvi- 
mony during the said term without the consent 
of her master. The deed also contained mutual 
covenants by the master & the parent that the 
master would properly instruct the infant, & 
make certain payments to her for all dancing 
engagements in this country, & in foreign or 
colonial countries ; in return for which the infant’s 
services were to be entirely at the disposal of the 
master. But there was no stipulation that 
the master should provide engagements for the 
infant or maintain her while unemployed. ‘Chere 
was also a provision that the master might put 
an end to the apprenticeship if the infant should 
be found after fair trial unfit for the work of stage 
dancing, or should break any of the engagements 
of the deed, or in any way misconduct herself. 
The infant having made a professional engagement 
with defendant B. pitf. brought an action against 
LB. the infant, & her parent, to enforce the pro- 
visions of the deed & for damages fur breach of 
it:—Held: the provisions of the deed were 
unreasonable, & could not be enforced against the 
infant or her parent; & consequently no action 
would lic against 3. for enticing her away from 
pitf..s employment.-—DE FRANCESCO v. BARNUM 
(1890), 45 Ch. D. 4380; 60 L. J. Ch. 63; 63 L. T. 
4138; 39 W.R.5; OT. L. R. 463. 

Annotations :-—Apld. Corn v. Matthews, [1893] 1 Q. 1B. 310. 
Consd. Clemeuts v. L. & N. W. Ry., [1894] 2 Q. B. 482. 
Apprvd. Mackinlay v. Bathurst (1919), 36 T. lL. Re. 31. 
Reid. Whitwood Chemical Co. ». Hardman (1891), 39 
W. R. 433; Roberts v. Gray, 11913) 1 K. B. 520. 

4202. What covenants are reasonable & for 
benefit of infant—Covenant in restraint of trade. |— 
GADD v. THOMPSON, No. 4200, anle. 

4208. Remuneration —Subsequent increase 
in cost of living.]--—DILLINGHAM vu. HARRISON, 
LIYVIT] WN. 305. 

Cesser of wages during stoppage.|—sSvre 

Sub-sect. 3, C. (0), ade. 








Kk. Termination. 


4204. Must be for infant’s benefit.| — It is a 
general rule of law that an infant cannot do any 
act to bind himself unless it be manifestly for his 
benciit. Binding himself an apprentice has been 
considered such an act, & therefore it has been 
held that an infant is compctent to make such a 
contract. If then it is for the benefit of the infant 
to bind himself an apprentice, it is impossible to 
say gencrally, that it is for his benefit to dissolve 
such a connection; such a position involves a 
contradiction (ABBoTT, C.J.).—R. v. GREAT 
WIuston, LEICESTER (INHABITANTS) (1824), 3 
B. & CO. 484; 5 Dow. & Ry. K. B. 339; 2 Dow. 
& Ry. M.C. 445; 3L.J.0.8. K. B.85; 107 E.R. 
813. 

Annotations :-—Consd. Waterman v. Fryer, [1922] 1 K. B. 

499. Mentd. Ellon v. Topp (1851), 6 Kxch. 424. 


4205. Repudiation.]——- Where an infant 
bound himself apprentice fur seven years by 
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4201 1. Extraordinary & unusual 
covenant not enforceable.j— Articles of 
apprenticeship which require tho ap- 
prentico during the term of four ycars 
of three hundred & ten working days 
of ten hours cach, to give & devote 
& firm, to whom ho is apprenticed, teu 


business ma 
& cannot 


535.—CAN. 


ee er tee 


hours each working day, or 
number of hours as may be the regula- 
tion of the workshop for the time 
being, or as special exigencics uf the 
require, are unreasonable 
be enforced 
infant, nor against a surety for him.— 
MacGREGOR e. SULLY (1900), 31 O. TR. 
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indenture, to which indenture he & his master 
were the only parties, & after serving some time, 
in consequence of the master’s running away & 
leaving him, procured the indenture to be given up 
to him with the master’s consent, & afterwards, 
during the seven years, hired himself as a yearly 
servant & served a year :—Held: he acquired a 
settlement by such hiring & service, for it was for 
the infant’s benefit under the circumstances that 
he & his master should be at liberty to put an end 
to the indenture.—R. v. MOUNTSORREL (IN- 
HABITANTS) (1815), 3M. & S. 407; 105 Mi. RR. 607. 
Annotations :-—Distd. R. v. Great Wigston (1824), 3 B. & C. 

484. Mentd. Ellen v. Topp (1850), 15 Jur. 451. 

4206, -\—WATERMAN t. Fri, No. 
1255, post. 


4207. Voidable as made to infant’s prejudice—Not 
avoided by running away.]—Rh. v. KvEriep, (1777), 
Cald. Mag. Cas, 26. 

Annotation :—Refd. Gray v. Cookson (1812), 16 Kast, 13. 

4208. -|—Qu.- whether an indenture 
of apprenticeship made by an infant, being for 
his benefit, is voidable by him; but it is not 
avoided by the act of his leaving his master’s - 
service, & going into the service of another.— 
ASHCROFT v. BERTLES (1796), 6 Term Rep. 652 3 
101 i. RR. 753. 

By consent of all parties.) -—Sce Sub-sect. 14, B., 
post. 














SuB-sievT. f. --FORM oF CONTRACT. 

4209. Whether deed necessary.] — A_ parol 
binding will not gain a settlement by apprentice- 
ship.—R. v. KINGSWEARE (INHARITANTS) (1776), 
Burr. S.C. 839. 
dnatton :~Mentd. Kirkby v. Taylor (1910), 102 L. T. 


4210. ——.J]—If A. serve seven ycars as an 
apprentice, & there be no indenture, he cannot 
gain a settlement, either as an apprentice, or a 
yearly servant.-—R. ov. MARGRAM (INHABITANTS) 
(1793), 5 Term Rep. 153; Nelan, 174; 10) i. i. 
838 


4211. J—R. v. RAINHAM (LNUABLITANTS), 
No. 4170, ale. 

4212, ——~.J—BnKaie ce. GEALE, No. 4163, ale. 
|—See, now, Apprentices Act, 1814 (c. 96), 








Bowe 

4213. —— Validity of contract not in writing.|— 
Resp. sold a bottle of a preparation coming within 
Medicines Stamp Act, 1812 (c. 180), sched., with- 
out a stamped label as required by sect. 2 of the 
Act. Resp.'s father had been a registered chemist, 
& resp., in pursuance of an oral agreement, 
became his apprentice & duly served him & was 
instructed by him for four years, afterwards 
succeeding to his business. Upon an information 
against resp. under sect. 2:- Meld: in order to 
constitute an apprenticeship in law the contract 
must, with certain statutory exceptions, be in 
writing, & in the absence of such a written con- 
tract resp. did not come within the description in 
the schedule of a chemist who had served a ** regu- 
lar apprenticeship,’? & could not therefore claim 
the benefit of the exemption in favour of such 
persons.—-KIRKBY v. TAYLOR, [LOT0) 1K. B. 529 ; 


4202 i. What covenunts are reasonable 
c&: for benefit of infant—Covenant in 
restraint of trude.}—A covenant by an 
infant in an indenture of apprentice- 
ship, that he will not. carry on a trade 
within certain limits, is not binding 
on him.—R. v. Harris (1848), 1 All. 
100.—CAN. 





such | 


agaiust the 
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Sect. 1.—The contract of apprenticeship: Sub-sects. 
& 6, A. & B.; sub-sects. 6,7 & 8, A.] 


79 IL. J. K. B. 207; 102 L. 1. 184; 743. P. 143; 
26 T. L. R. 246, D.C. 

Necessity for writing—As contract for more than 
& year—Statute of Frauds, s. 4.)—Sce, gencrally, 
rip emacs Vol. XII., pp. 118 ef seg., Nos. 768 
ct seq. 

Misnomer of apprentice.|—Sec DEEDS, Vol. 
XVII., p. 234, No. 404. 





SUB-sECT. 5.—EXECUTION OF CONTRACT. 
A. In General. 

See, generally, DEEDS, Vol. XVII., pp. 109 et seq. 

4214. By apprentice.|;—Covenant bctween the 
master & third person, the servant not being party, 
makes no apprenticeship.—CHESTERFIELD’sS CASE 
(1697), 2 Salk. 479; 91 KE. R. 4123; sub no. 
R. v. CHESTERFIELD (INHABITANTS), 5 Mod. Iep. 
329; Skin. 671; sub nom. CHESTERFIELD v. 
WALTON (ILAMLET), Carth. 400 ; sub nom. WALTON 
v. CHESTERFIELD (INILABITANTS), Fortes. Rep. 
214; sub‘nom. JERRISON’S CASE, Comb. 445. 
Annotations :—Refd. R. v. Crediton (1831), 2 B. & Ad. 493 


4 e 
Mentd. Wansworth Parish o. Putney Parish (1739), Sess. 
Caa. K. B. 219. 


4215. -J—R. v. CROMFORD (INIIABITANTS) 
Shad 8 Kast, 25; 2 Bott. 6th ed. 407; 103 KE. Rt. 


Annotation :-—Consd. R. v. Arnesby (18 0), 3 B. & Ald. 584. 
4216. Consent insufficient.;—An indenture 
binding an adult as an apprentice, which was not 
executed by herself, but only by her father in law 
& the master, though with her consent, does not 
constitute her an apprentice; & consequently no 
settlement can be gained by her under such 
indenture.—R. v. RIPON (INHABITANTS) (1808), 
9 East, 295 ; 103 BE. Wt. 586. 
Annotation :—Consd. R. v. Arnesby (1820), 3 P. & Ald. 584. 

4217. Apprentice an infant.|—A father has, 
at the common law, no authority to bind his 
infant son apprentice without his assent ; & consc- 
quently, where an indenture of apprenticeship was 
executed by the master & the father of the 
apprentice, but not also by the apprentice him- 
self :—Held: it was invalid, & no settlement could 
be gained under it.—R. v. ARNESBY (1NIIABITANTS) 
(1820), 3 B. & Ald. 584; 106 EB. R. 775. 

«innotation :-—Apld. St. Nicholas, Rochester v. St. Botolph, 

Bishopsgate (1862), 12 C. B. N.S. 645. 

4218. By master.]—Scttlement may be gained 
where the apprentice is bound, though the 
indenture be not exccuted by the master. —R. v. 
en, PETER’S-ON-THE-HILL (1741), 2 Bott. 6th ed. 

4219. Signature to counterpart.) — An 
apprentice legally bound shall not be prevented 

m gaining a settlement under the indentures, 
from the master not having signed the counterpart. 
—H. v. FLEET (1777), Cald. Mag. Cas. 31; 2 Bott. 


6th ed. 396. 
-]|—Qu.: whether, in order to enable 














4220. 
& master to sue on the covenant in an indenture 
of apprenticeship, it is necessary that he should 
have executed the deed or a counterpart of it.— 
MILLERSHIP v. BROOKES (1860), 5 H. & N. 797; 
29 L. J. Ex. 369; 157 E. RB. 1399. 


Annotations :—Mentd. Kidner v. Keith (1863), 15 C. B. N. 8. 
35; Watkins ». Nash (1875), L. R. 20 he doa 


4221. On behalf of illiterate apprentice & parent.| 
-~—An indenture having been prepared for binding 
hee es ee ee 





PART XV. SECT. 1, SUB-SECT. 5.—A. 


MASTER AND SERVANT. 


a boy apprentice, the apprentice & his father, being 
unable to write, desired a third person to write 
their names opposite two of the seals, & he did 
so. ‘he indenture was not read to them. The 
apprentice immediately afterwards took the 
indenture to the master & left it with him; & 
afterwards stated that when he did so he con- 
sidered himself bound; & he went into service 
under the indenture :—Held: the indenture was 
sufficiently executed & delivered.—R. v. LONGNOR 
(INHABITANTS) (1833), 4 LB. & Ad. 647; 1 Nev. & 
M. K. B. 576; 1 Nev. & M. M. U. 128; 2L. J. 
M. C. 62; 110K. BR. 599. 

A aoe :—Mentd. Tupper v. Foulkes (1861), 9 C. B. N.S. 


4222. Alter date of indenture.] — A printed 
indenture of apprenticeship, which is ante dated, 
is not therefore void, although in the notice 
required to be given by 5 Geo. 3, c. 46, 8. 19, & 
which is in fact printed under the indenture, it is 
stated that in such case the indenture will be 
void.—H.. v. HARRINGTON (INHABITANTS) (1836), 
4 Ad. & El. 618; 1 Har. & W. 747; 6 Nev. & 
M. K. B. 165; 3 Nev. & M. M. C. 576; 5 L. J. 
M. C. 83; 111 KB. R. 919. 

4223. Whether ordered in Chancery.|— 
In pursuance of an agreement, an indenture of 
apprenticeship was prepared between pltf. an 
apprentice, the father of pltf., & deft. a master. 
The indenture was signed by pltf. & his father, & 
was left with deft.’s solr. Pitf, went to work 
with deft., & continued to do so for about seven- 
teen months, when he was discharged for alleged 
misconduct. On a summons being taken out 
before the magistrates, requiring deft. to appear 
& show cause why he refused to teach pltf. his 
trade, if was found that the indenture was not 
executed. The magistrates called upon deft. to 
execute the deed, but he refused, & the summons 
was dismissed, the magistrates having no juris- 
diction. Bill praying that deft. might be ordered 
to exccute the deed, & take pltf. back again into 
his employ, refused, but without: costs.—BRown v. 
BANKS (1861), 3 Giff. 190; 4 L. 'T. 6098; 7 Jur. 
N.S. 1273; 66 1%. lt. 877. 

Parish apprentices.|—Scc Scct. 6, sub-sect. 2, 
pose. 





8B. Proof. 

4224. Execution by apprentice — Recital in 
counterpart.])—An averment in a declaration on 
9 Ann. c. 9, against the master of an apprentice 
for not inserting the true consideration in the inden- 
ture, “ that B. the apprentice, by a certain inden- 
ture executed on, etc., put himself apprentice to 
deft., etc.,”” may be proved by the production of 
that part of the indenture executed by deft., 
in which it is recited that B. had put himself 
apprentice, etc.—BuRLrIGH v. STIBBS (1793), 5 
Term Rep. 465; 101 i. R. 261. 

Annotation :-—Mentd. Paul v. Meek (1828), 2 Y. & J. 116. 

4225. Proof by subscribing witnesses.) — On 
an indictment against an apprentice for cnlisting 
himself as a soldicr, the indentures must He proved 
by the subscribing witnesses.—R. v. JONES (1777), 
1 Leach, 174; 168 EK. R. 189. 

-|—See, generally, EVIDENCE, Vol. XXII., 
pp. 203 et seqg., Nos. 1769 et seq. 

4236. When secondary evidence admissible.|— 
The examinations, which were sent with an order 
of removal under Poor Law Amendment Act, 
1834 (c. 76), s. 79, made reference to certain 
indentures of apprenticeship, under which the 








a. By parent.}—CONnnnLL ¥. OWEN (1854), 3 C. P. 249.—CAN. 
b. By one partner onty.}—fR. tv. MCNANEY (1871), 5 P. R. 438.—- CAN. 


Part X V.—-APPRENTICESHIP. 


settlement was claimed. It was not stated that 
the indentures were produced, nor was the evidence 
of the attesting witness taken, nor his absence 
accounted for so as to let in secondary evidence :— 
Held: the magistrates were not justificd in 
receiving secondary evidence as to the indentures, 
& had no discretion on that point, & the order 
was bad accordingly.—R. v. LeEps (INHABITANTS) 
(1843), 1 L. T. O.S. 107; 7 J. P. 255. 

——.]—See, generally, EVIDENCE, Vol. XXIT., 
pp. 211 et seq., Nos. 1845 et seq. 





SUB-8SECT. 6.—STamps. 

See, generally, Stamp Act, 1891 (c. 39), ss. 1, 25, 
Sched. I; EvipENnce, Vol. XXII., p. 262, Nos: 
2465 et seq. 

4227. Presumption of stamping.]|—On parol evi- 
dence of existence of an indenture, sessions may 
presume that indenture was stamped & duty paid. 
—R. v. BADBY (1772), 1 Bott. 6th ed. 520. 

4228. .|—The sessions presumed that an 
indenture of apprenticeship executed thirty years 
before, & under which the apprentice had regularly 
served his time for seven ycars, when the indenture 
was given up to him, & proved to be lost, & when 
the parish in which he was settled under such 
indenture had relieved him for the last twelve 
years, was properly stamped in proportion to the 
apprentice fee of £12 received by the master; 
although the deputy registrar & comptroller of 
the Stamp Dutics proved that it did not appear 
in the office that any such indenture had been 
stamped or enrolicd during that period, & the 
judgment of the justices was confirmed in K. B.— 
R. v. Lona Boucksy (INnABITANTS) (1805), 7 
East, 45; 3 Smith, K. B. 92; 103 E. R. 18. 
Annotations :-—Refd. Marine Investment Co. v. Haviside 

(1872), L. R. 5 H. L. 624. Mentd. Doe d. Howson *. 

Waterton (1819), 3 B. & Ald. 149; Hart ©. Hart. (1841), 

1 Hare, 1; Crowther v. Solomons (1848), 6 C. B. 758. 
.|—Scee, also, EVIDENCE, Vol. XXII., p. 272; 
Nos. 2571-2577. 

4229. Effect of omission to stamp.]-—Where 
an apprenticeship is intended, but to save expense 
an unstamped agreement is entered into, whereby 
the pauper agrees to serve the master in his business 
of a carpenter for four years,. it is a defective 
apprenticeship, & not a hiring & service.—R. 
v. HIGHNAM (INHABITANTS) (1785), 4 Doug. K. KB. 
238; Cald. Mag. Cas. 491; 2 Bott. 6th ed. 397; 
99 Wi. R. 859. 

Annotations :—Consd. R. v. Laindon (1799), 8 Term Rep. 
379. Refd. R. v. Eccleston (1802), 2 East, 208; 1k. v. 
Billinghay (1836), 5 Ad. & El. 676. 

4230. One stamp sufficient—Apprenticeship to 
two successive masters.|—An indenture, by which 
an apprentice was bound for seven years, to serve 
A. B. for the first four years, & his own father for 
the last three, to learn two different trades, is a 
valid indenture, & requires only one stamp.— 
R. v. Louti (INHABITANTS) (1828), 8 B. & CU. 247 ; 
2 Man. & Ry. K. B. 273; 1 Man. & Ry. M. ©. 238 ; 
6L. J.0.8S.M.C. 107; 108 i. R. 10386. 
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c. Whether covenants of master & 
apprentice are 7% endent.)-——In an 


ndep 
indenture of apprenticeship tho cove- | 8°2t himself 


pitf. to teach him the trade of a black- 
smith, & pltf. covenanted to serve deft. 
faithfully for five years, & not to ab- 
from deft.’s service with- 
out leave :— Held: 
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Exemptions in case of parish apprentices.)— 
See Sect. 6, post. . 


SuB-SECT. 7.—BYE-LAWS OF CORPORATIONS. 


Validity—Payment of money on enrolling in- 
denture.|—See Corporations, Vol. XIIT., p. 328, 
No. 650. 

Restraining number of apprentices of one 


master.| —See Corporations, Vol. XITT., p. 331, 
No. 693. 





—<o 





Sub-sKeoT, 8.—THE COVENANTS, 
A. In General. 


4231. Whether covenants of master & apprentice 
are independent—-Breach of covenant to teach & 
provide—Misconduct of apprentice.|—WINSTONE 
v. LINN, No. 4267, post. 

4232. —— ——.]— Covenant by the 
father of an apprentice against the master for not 
teaching & providing for the apprentice. Plea, 
that up to a certain time, deft. did teach, etc., & 
that then the apprentice, without leave, quitted 
deft.’s service, & never returned. Replication, 
that on, etc., deft. refused then or ever, to receive 
back the apprentice, & thereby discharged him 
from his service. Nejoinder, that the apprentice 
enlisted as a soldier, & that pltf. never requested 
deft. to receive back the apprentice when he was 
able to return to the service. Surrejoinder, that 
soon after the apprentice enlisted, deft. refused 
then, or ever, to take him back, & wholly dis- 
charged him from hisservice:- Held: on demurrer, 
the surrejoindcr was bad, not being a sufficient 
answer to the rejoinder, & the plea was good, 
as it disclosed a sufficient excuse for non-perform- 
ance of deft.’s covenant.—-Huanrs v. HUMPHREYS 
(1827), 6 B. & C. 680; 9 Dow. & Ry. K. B. 715; 
4 Dow. & Ry. M. (. 4843; 51. 3.0.8. K. B. 270 ; 
108 FE. R. 601. 
ay ir hades :—Consd. Waterman v. Fryer, [1922] 1 K. B. 


4233. 
4273, post. 
42 


me ee ee 
e 








-~—~— -—.|—BELLEN v. Torr, No. 





-}—Pirmrips v. CLirr, No. 
4506, peat. 

4285. Dispute as to wages—Apprentice 
absenting himself.|—-WINNIFRITH 7. PANKHURST, 
No. 4405, posi. 

4236. Where contract void—Covenants unen- 
forceable.|—If the indenture of app.enticeship is 
void, all the covenants entered into merely to 
secure performance of that indenture must, a 
jortiori, be void also (HotTuAm, B.).--Guppy », 
JENNINGS (1791), 1 Anst. 256; 145 BE. R. 865. 
Annotation :-—Refd. Smedley v. Gooden (1814), 3 M. & S. 189. 

4237. Money payable at end of term — Earlier 
death of apprentice.|—CHEYNEY 7. SELL (1607), 1 
Brownl. 97; 123 E. RR. 689. 

Express terms—Override custom.|—See Custom 
& Usacers, Vol. XVII., p. 73, No. 744. 





REPEC 6S Nn SED NEP SD RP EO SEMEN 


& ita breach did not dissolve the articles 
of indenture, & his employers were 
bound to take him back.—McoKay v. 
RENOUF, CLEMENT & Co. (1887), 7 


these covenants | Nfld. L. R. 229.—NFLD 





eee fe ee ae wore mutual & independent.— HUNTER ft. 4 3: phe:- covenanie: “ina 
dependent ono on the other, that | ™ GirFoRD (1849), 1 All. 701.~-CAN. deed of apprenticeship of the master 
failure or incompetence of the master e. ——.]— Pltf., an infant, had |} to teach & of the apprentice to serve 


to teach during a substantial part of 
the apprenticeship affords an excuse 
at law to the apprentice for quitting 


the service.—FLETCHER v. Buzouicn | Was dismissed by his employer for 
= breach of the above covenant. 
(1881), 7 V. L. R. (L.) 348.-—-AUS. action for wrongful dismissal :—Held : 
d. --—.]— Deft. covenanted with 


come from: Jersey to Nowfoundland 
under articles of indenture, a covenant 
of which prevented his marrying. He 


: | his 
the covenant was an independent one, ! (1907), 26 N. Z. L. R. 1091 ---N.Z, 


his term are not independent but 
dependent covenants, &, if the master 
does not perform his covenant to teach, 
the father of the apprentice is justified 
in refusing to allow him to continue 

service.—MAUNDER wv. TAYLOR 


In an 
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Sect. 1.—The contract of apprenticeship: Sub-sect. 
8, B. & C.; sub-sect. 9, A., B. & C.; sub-sect. 
10, A., B., C. & D.] 


B. Covenant to Teach. 


4238. What amounts to breach—Sale of busi- 
ness.|— WHITMORE v. OWEN (1854), 2 W. R. 4382. 


9. —— Dissolution of partnership.]|—Coucn- 
MAN v. SILLAR, No. 4342, post. 
4240. —— Change in business—Not preventing 


the tuition contracted for.|—By indenture between 

pltf. & deft., deft. covenanted to teach pltf. the art 

& mystery of an apothecary. At the time of the 

indenture being executed deft. kept a shop, 

making up his own prescriptions & those of other 
medical men. Deft. subsequently closed his shop 

& confined his business to that of a gencral 

practitioner, making up his own prescriptions, 

but not those of other medical men :—Held: 
this did not disqualify deft. from teaching pltf. 
the art & mystery of an apothecary, so as to entitle 
the latter to a direction in an action brought by 
him for breach of the covenant in the indenture.— 

Batty v. Monks (1865), 12 L. T. 832. 

4241. Remedy for wrongful refusal—Specific 
performance not ordered—Nor cancellation of 
deed.]|—(1) This ct. has no jurisdiction to order the 
canecilation of articles of apprenticeship & the 
return of a portion of the premium, on the ground 
of the wrongful refusal of the master to continue 
to instruct his apprentice in his trade, according 
1o his agreement. 

(2) A bill for the specific performance of articles 
of apprenticeship cannot be maintained.— WEBB 
?. ENGLAND (1860), 29 Beav. 44; 30 L. J. Ch. 222; 
3L. 7. 574; 25 J. P. 292; 7 Jun N.S. 1533 9 
W. R. 183; 54 40. BR. 541. 

Annotations :—As to (1) Refd. Ferns v. Carr (1885), 54 
L. J. Ch. 478. Generally, Mentd. Bush v. Trowkridge 
Waterworks Co, (1875), 33 L. T. 137. 

4242. Defence to action for damages—Appren- 
tice wilfully preventing teaching.|]—'l'o an action 
of covenant against the master for not teaching 
his apprentice, it is a good plea that the apprentice 
would not be taught, & by his own wiltul acts 
pene the master from teaching Jjiim.—-- 

RAYMOND v. MINTON (1866), L. R. 1 Exeh. 244 ; 

41.&C. 371; 35 1. J. ex. 158; 14 1. T. 867; 

830 J. P. 424; 12 Jur. N.S. 435; 14 W. R. 675. 

Annotations :-—Apld. Learoyd v. Brook, [1891] 1 Q. LB. 481. 
Consd. Waterman v. ryer, [19221 1 K. B. 499. 

4243. Proof of breach — Plaintiff must prove 
usual course of instruction.|—In an action by an 
apprentice against his master for neglecting to 
teach him judgment was entered for deft.; pltf. 
having giving no evidence as to what the usual & 
reasonable course of instruction was in the business. 
—CRIDLAN v. MARLER & BENNETT (1893), 9 
T. L. R. 529, C. A. 


C. Infants’ Covenants, 
See Sub-sect. 3, ante. 


SUB-SECT. 9.—PERFORMANCE. 
A. In General. 

4244. ‘‘ Duly & truly serve ’’—Employment with 
another master— With master’s consent.] — An 
apprentice “duly & truly’ serves his master if, 
with that master’s consent, he is employed other- 
wise than actually by that master during the term 


PART XV. SECT. 1, SUB-SECT. 8.—B. 


g. What amounts to breach.) —- | le lt. 33.—NFLD. 
MOoRE v. GELLING (1839), Bluett, 
179.—I. of M. 


h. —— Change in business.) — 


BARTER v. JOHNSON (1817), 1 Nfld. 


PART XV. SECT. 1, SUB-SECT, 9.—C. 
k. Juatification of dismissal by master 


MASTER AND SERVANT. 


of apprenticeship.— RICHARDSON v. COLNE FISHERY 
Co. (1897), 77 L. T. 601. 


B. Place of Performance. 

4245. Not outside kingdom—vUnless sea appren- 
tice.| —COVENTRY v. WOODHALL (1615), Hob. 134 ; 
1 Brownl. 67; 80 E. BR. 284. 

Annotations :—Gonad. Eaton v. Western (1882), 9 Q. B. D 


636. Refd. Baxter v. Burficld (1747), 2 Stra. 1266. 
Mentd. Somerset v. Stewart (1772), Lofft, 1. 


4246. Whether stipulation implied—For per- 
formance at place of master’s business at time of 
execution.|—-A decd of apprenticeship contained 
the usual provision that the master should teach 
the apprentice, but no express provision as to the 
place where the contract was to be performed 
by the master :—Z/eld : no stipulation could be 
implied that it was to be performed at the place 
where at the time of its execution the master carried 
on business & the partics to the deed resided.— 
ROYCE v. CHARLTON (1881),8Q.B.D.1; 45 1. T. 
712; 46 J. P.197; 30 W. R. 274. 

Annotation :—Overd. Maton v. Western (1882), 9 Q. B. D. 


4247. —— Or within reasonable distance.] 
—TIATON ». WESTERN, No. 4344, post. 
Sea apprentices.|-—See SHIPPING. 





C. Excuses for Non-Performance, 


4248. General rule.|—-A person has a right to 
dismiss a servant for misconduct, but has no right 
to turn away an apprentice because he misbehaves ; 
but the case of a young man seventeen years old, 
who, under a written agreement not under seal, 
is placed with a surgeon, as ‘‘ pupil & assistant,’’ 
& with whom a premium is paid, is a case between 
that of apprenticeship & service; & if such a 
person on some occasions come home intoxicated, 
this alone will not justify the surgeon in dismissing 
him. But if the ‘‘ pupil & assistant ’’ by employ- 
ing the shop boy to compound the medicines, 
occasion real danger to the surgeon’s practice, this 
would justify the surgeon in dismissing him.— 
WISE v. WILSON (1845), 1 Car. & Kir. 662, N. P. 
Annotation :-~Refd. Phillips v. Clift (1859), 4 H. & N. 168. 

4249. Justification of dismissal by master— 
Gaming-—Custom of London.|—-By the custom of 
Jiondon, a master may justify turning away his 
apprentice, if he frequents gaming.—WooODROFFE 
v. KFARNHAM (1693), 2 Vern. 291; 23 KE. R. 788. 

4250. Occasional intoxication.|—WIsE v. 
Wi1son, No. 4248, ante. 

251. Causing damage to master’s practice 
—Pupil & assistant to surgeon.|—WIsE v. WILSON, 
No. 4248, ante. 

4252. Loose behaviour.|-—Lock v. BAKER 
(1851), 17 L. T. O. S. 81. 

4253. Habitual stealing.|—If an apprentice, 
whose master’s business lies in precious articles 
constantly lying about, is an habitual thief, the 
master may discharge him; «& charges of theft 
made to his father will be privileged, but the 
master will be liable in slander for false charges 
made to third parties.—Cox v. MATLEWS (1861), 
2. & F. 397, N. P. 

Annotations :—Folld. Learoyd v. Brook, fe ae 1 Q. B. 431. 


Mentd. Lewis v. Peacey (1862), 10 W. R. 























4254. }—LEAROYD v. Brook, No. 
4296, post. 
4255. Habitual criminal misconduct.]— 


Applt., an apprentice, an infant, by his conduct 


— Degree of misconduct necessary. |— 
In order to justify the determination 
of au apprenticeship by a master on 
the ground of misconduct of the ap- 
prentice, it must appear that the mis- 
conduct was such as to prevent the 
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forced his master to discharge him. The apprentice 
then sued the master for damages for wrongful 
dismissal :—Held: a master could not discharge 
his apprentice except for habitual criminal mis- 
conduct, & an infant apprentice could not repudiate 
his indentures unless to do so would be to his own 
benefit, & the case must be remitted to the judge 
for the determination of this question. If the 
rescission of the contract was for the benefit of 
pitfi., there must be judgment for deft.; if not, 
there must bo judgment for pltf.—WATERMAN v. 
FRYER, [1922] ] K. B. 499; 91 L. J. K. B. 315; 
126 L. T. 316; 38 T. L. R. 87; 66 Sol. Jo. 108: 
20 L. G. R. 691. 

4256. Habitual neglect of duties.|—To a 
declaration setting out an agreement by deft. 
to teach pltf.’s son a trade, & containing the 
following proviso: ‘‘ Provided always that he obeys 
all commands, & gives his service entircly to the 
business during office hours,” & alleging a wrongful 
dismissal, deft. pleaded justifying the dismissal 
on the ground that the son had habitually neglected 
his duties, etc. :—-Held: a good plea.— WESTWICK 
v, TIEODOR (1875), Tu. R. 10 Q. B. 224; 44 L. J. 
ee 110; 32. T. 696; 39 J. P. 646; 23 W. R. 
620. 

Annotation :—Refd. James v. Krauth (1910), 26 T. I. RR, 





4257. Wrongful dismissal—Measure of damages.] 
—In an action for the unlawful dismissal of an 
apprentice, the incasure of damages is the loss or 
injury that has been incurred by the apprentice 
from the time of his dismissal to the time of action 
oat -ADDAMS v. CARTER (1862), 6 L. 'T. 130, 


4258, —— .|—By a deed of apprenticeship 
pltf. bound himself as apprentice to defts. to learn 
the business of a draper for the term of four years 
from May, 1887, & defts. covenanted to instruct 
plif. & provide him with food & lodging during 
that term. It was provided by the deed that, if 
during the term pltf. showed want of interest in 
his work it should be lawful for defts. to cancel 
the deed upon giving him a week’s notice. In 
Oct. 1888, defts. summarily & without any notice 
dismissed pltf., assigning as the reason of his 
dismissal that he had been guilty of frequent acts 
of insubordination, & had gone out at night with- 
out permission. Pltf. having brought an action 
for wrongful dismissal in breach of the apprentice- 
ship deed, the jury found that he had not been 
guilty of the misconduct imputed, & that no 
grounds existed justifying defts. in dismissing 
him without notice, but that grounds did exist 
which would have justified them in dismissing 
him with a week’s notice. On the question of the 
measure of the damages to which pltf. was entitled 
under those circumstances, the judge directed the 
jury that, although they might take into consiclera- 
tion as an element in the case the fact that defts. 
would have been justilied in dismissing pltf. with 
a week’s notice, they were not bound to limit the 
damages to the value of the week’s notice which 
he had lost :—Held: this was no misdirection.— 





Maw v. Jonzs (1890), 25 Q. B. D. 107; 59 L. J. 


inastor from performing his covenant. 
oe v?. BROWNE (1896), 7 Q. L. J. 


L— . 


4257 i. Wrongful dismissal—Measure 
of damages, }—The measure of damages 
in an action upon an apprenticoship 
deed for wrongful dismissal is the loss 
actually sustained by the specific 
breach of covenant complained of up 
to the time of action brought.— 
PARKER v. CaTAcaRT (1866), 17 I. C. 
I. . 778.—IR, 
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l. Right to bring action.) — DUuUN- 
CAN vt. MOORE (JAMES) & SONS PRO- 
ee Lrp., (1917) V. L. KR. 240. 


PART XV. SECT. 1, SUB-SECT. 19.—D. 


42633. Will nol avoid a vuidable con- 
tract.}—The absentin 
his master’s service 
is not an avoidance of the apprentice- 
ship.—COGHLAN t. CALLAGHAN (1857), 


oil 


ae 542; 63 L. T. 347; 545. P. 727; 38 W. R. 


Annotations :—Distd. Baker v. Donkera Ashanti Minin 


3), 20 T. L. R..373 Austwick v. Mid. Ry. 


2 03) 
1909), 25 T. L. lt. 728. Consd. Addis v. Gramophone 
9) A. C, 488. Refd. Chaplin v. Hicks, (1911) 


Sus-sect. 10.—BREACHES OF CONTRACT AND 
REMEDIES THEREFOR. 
A. Diamissal of Apprentice. 
See Sub-sect. 9, C., ante. 


B. Fuilure to Teach, 
See Sub-sect. 7, B., ante. 


C. Recovery of Salary by Apprentice. 


4259. Right to bring action—Apprentice desert- 
ing service.|—Indentured apprentice deserting his 
service, & entering on board a ship, cannot main- 
tain an action for wages.—Bnriant v. Lucas (1797), 
Peake, Add. Cas. 121; 170 EE. 1. 216, N. P. 

4260. ——- Apprentice alone.|—WILKINS  v. 
GRANT (1848), 10 L. T. O. S. 421. 

Remedy in rem by sea apprentice.] — Sve 
SHIPPING, 


D. Apprentice Absenting himself, 

4261. What amounts to—Absence through Ill- 
ness.]—There was no voluntary absenting. ... 
If you take a young lad who has been used to out- 
dvor work, & keep him in a confined room for 
several days together, it} will have the effect of 
injuring his health. Pitf. should have been 
accustomed by degrees to the indoor business. 
..- She question is, whether pltf.'s father, when 
he made all the inquiries into the state of deft.’s 
affairs, did not intend to say that his son was 
willing to return (LoRD TENTERDEN, C.J.).- - 
Kina », Low (1829), 38 ©. & P. 620. 

4262. Will not avoid a voidable contract—In- 
fant’s contract.|—It. +. Kvurmp (1777), Cald. Mag. 
Cas. 26. 

Maton : --Refd. Gray v. Cookson (1812), 16 Kast, 13. 
4263, ——.]—Uray v. Cookson, No. 4320, post. 
4264. .|—It seems that contracts of 

apprenticeship which are voidable, are not avoided 

by the apprentice’s absenting himself from the 

service.— SMEDLEY v. GOODEN (1814), 3_M. & S. 

189; 105 1. R. 581. 

4265. Action on covenant not to absent himself— 
Defence of licence.]—(!) 1f a master licence his 
apprentice to leave him, he cannot after reeall 
that licence. 

(2) T£ a master bring covenant for leaving his 
service at such a time, & deft. justifies by virtue of 
a licence at that time, the master cannot upon 
that declaration give evidence of a leaving him at 
anotber time, for there the time is material, «& 
is not like a transitory matter in trespass.—- 
ANON. (1703), 6 Mod. Rep. 69; 87 K. R. 828, 
N. P. 

N 4p66. —— —— What amounts to licence.]|— 

RUSSELL v. SUINN, No. 4280, post. 





71.C. L. R. 29t.—IR. 

4265 i. Aclion on covenant nut to absent 
himself—Defence of licence.|}—Pltf., in 
covenant against the father, alleged as 
a breach that the apprentice unlaw- 
fully absented himself on a certain day, 
& from thence hitherto remained & 
continued absent from the service of 


pitf. Plea, as to the absenting, that. 
of himself from | the eporeniae did depart & absent 
y an apprentice | himsclf by pltf.’s leave & licence :— 
Heid: sufficient.—BLAckK v. STREVEN- 


SON (1846), 3 U. C. R 160.—CAN. 


§12 


Sect. 1.—The contract of apprenticeship: Sub-sect. 
10, D., #., F. & G. : sub-sects. 11 & 12, A. & B.] 


4267. Action on master’s covenant—Defence of 
absenting—Must be for unreasonable time.|— 
(1) A tobacconist took a premium with an ap- 

rentice, & covenanted to instruct & maintain 

im. In an action on that covenant the master 
pleaded, that the apprentice rcfused to obey his 
orders, & left his house, saying that he would not 
return again. To which it was replied, that 
afterwards the apprentice returned & offered to 
obey his commands, but the master would not 
take him :—Held: if the apprentice had, under 
those circumstances, stopped away an unreason- 
able time, which ought to have been stated in a 
rejoinder, the master would have been justificd 
in not taking him back ; but he was not at liberty 
to turn away, or to refuse to admit his apprentice 
into his house for misconduct, & his absenting 
himself for a few days; but should have sued him 
on his covenant. 

(2) By the indenture, the master covenants 
that he will for four years instruct & maintain the 
apprentice. .. . Such indentures generally con- 
tain reciprocal covenants by each party. Those 
covenants are not dependent, but are mutual & 
independent, entitling each party to his remedy 
for a breach of them. The master, therefore, is 
liable to an action for a breach of the covenant, 
to instruct & maintain the apprentice during the 
term agreed upon (BAYLEY, J. 

The master has at common law a complete 
remedy, if the apprentice misconducts himsclf, 
by an action for a breach of the covenants 
(Best, J.).—WINSTONE v. LINN (1823), 1 B. & C. 
460; 2 Dow. & Ry. K. B. 465; 1 Dow. & Ry. 
M.C. 327; 11. J.0.8. K.B. 126; 107K. R.171. 


Annotations :—As to (1) Refd. Raymond v. Minton (1866), 
12 Jur. N. 8. 435. As to (2) Apld. Phillips ©. Clitt (1859), 
4H. & N. 168; Learoyd v. Brook, (1891) 1 Q. B. 431, 
Refd. Waterman v. Fryer, (1922] 1 K. B. 499. Generally, 
Retd. Weatwick v. Theodor (1875), L. R. 10 Q. B. 2214. 


Summons before magistrate.|—Sce Sect. 4, post. 
Remedy against parent or surety.J}—Sce Sub- 
sect. 10, F.. post. 


ie, Remedics in HMquwity. 

4268. Specific performance.|—-WERB 1. 
LAND, No. 4241, ante. 

4269. Cancellation of articles—On refusal to 
teach.|— WEBB v. ENGLAND, No. 4241, ante. 

-——— Ili usage by master.] —See Sect. 2, sub-sect. 
3, B.. post. 

Order for return of premium.}—See Sub-scct. 
12, B., post. 

Infants’ contracts.) — See Sub-sect. 3, C. (¢), ante. 


ENG- 





I’, Action against Purent or Surely. 

4270. Liability of parent.) — In a common 
indenture of apprenticeship, under 5 Eliz. c. 4, 
between the father, son, & master, the father 
is answerable for what is to be performed by the 
son.—BRANCH v. EWLINGTON (1780), 2 Doug. K. B. 
518; 99 E. R. 330. 


Annotations :-—Folld. Cuming v. Hill (1819), 3 B. : 
59. Refd. Hughes v. Humphreys (1827), é B. & Coan 


4271. Trivial offence.]|—The staying out by 
an apprentice on a Sunday evening beyond the 
time allowed him is not such an unlawful absenting 
of himself as will enable his master to maintain an 
action of covenant against a person who became 





PART XV. SECT. 1, SUB-SECT. 10.—F. 


Liability of parent.}—Where a 


4270 1. fused to 
father & his son, a minor, entered into | the fathor weds 


articles, & the son by his father’s 
orders refused to complete his appren- 


MASTER AND SERVANT. 


bound for the due performance of the indenture. 
If an apprentice absent himself from his master, 
& his master take him back, & an action be 
afterwards brought for such absenting, the taking 
back, to constitute a defence, must be specially 
pleaded.—_WRIGHT v. GION (1829), 3 C. & P. 
583, N. P. 

4272. Defences — Master in default.)——A sur- 
geon & apothecary having agreed with a father to 
take his son as an apprentice in consideration of 
& premium; after the son had served for seven 
months, the agreement was broken off on account 
of the refusal of the former to pay the expense of 
the stamp for the indentures. The master cannot 
recover damages for breach of the agreement ; nor 
can he recover as for the board & lodging of the 
a a v. Parsons (1819), 2 Stark. 506, 

4273. —-— ——- One of master’s businesses re- 
linquished.)—By the terms of an indenture of 
apprenticeship an infant was placed by his father, 
who was a party to the indenture, as apprentice 
to a master, described in the indenture as “an 
auctioneer, appraiser, & corn factor,” ‘‘ to learn 
his art, & with him after the manner of an 
apprentice to serve.’ After the making of the 
indenture & the commencement of the apprentice- 
ship, the master wholly relinquished the trade of 
corn factor; whereupon the apprentice absented 
himself from his master’s service:—Held: in 
an action on the indenture by the master against: 
the father for the desertion of the apprentice, thre 
relinquishment by the master of his trade of corn- 
factor was a good answer to the action.— ELLEN 
v. Topp (1851), 6 Exch. 424; 203. J. Mx. 2415 17 
L. T. 0.8. 52; 15 Jur. 451; 155 BK. RR. 609. 


Annotations :-—Refd. Whitmore v. Owen (1844), 2 W. R. 
432; Batty v. Monks (1865), 12 L. T. 832; General 
Billposting Co. ». Atkinson, [1909] A. C. 118. Mentd. 
Graves ». Legg (1854). 9 iexch. 7093; Rolt. ». Cozens 
(1856), 18 C. B. 6733 White v. Becton (1861), 7 H. & N. 

; Behn v. Burness (1863), 2 Now Rep. 184; Carter 
v. Scargill (1875), L. R. 10 Q. B. 564; Moel Tryvan Ship 
Co. v. Krugor, (1907) 1 K. B. 809; Wallis & Wells v. Pratt 
Oa a A. C. 394; Cummings v. Stewart (1912), 


4274. Claim for absence of apprentice— 
Master receiving apprentice back.J—An action lies 
upon a covenant, that an apprentice shall not 
absent himself from his master’s service, although 
his master receive him after having absented 
himself.—ITAWKINS v. HASTERBROOKE (1754), Say. 
115; 96 EB. R. 822. 








4275. —— ——.J|—WRiautr v. Grion, No. 
4271, ante. 
4276. ——_— Avoidance on coming of age.]--~ 





Covenant upon an indenture of apprenticeship, by 
the master against the father; breach, that the 
apprentice absented himself from the service ; 
plea, that the son faithfully served till he came of 
age, & that he then avoided the indenture :— 
Held: this was no answer to the action.—CumMINGa 
v. Hitn (1819), 3 B. & Ald. 59; 106 KE. BR. 585. 
4277. —_—- ——— Due to permanent illness— 
Notice to master of illness.|—'l'o an wction for 
breach of an apprenticeship deed, defs., the father, 
peers that the apprentice ‘“‘ was & is prevented 
y the act of God, to wit, by permanent illness, 
happening & arising after the making of the 
indenture, from remaining with or serving pltf. 
during all the said term ”’ :—Held: on demurrer, 
a& good plea in excuse of performance, without any 
averment that pltf. had notice of the illness before 
the commencement of the action.—Boasr v. 


for enticing away, was the proper 
-— DILLINGHAM ¢. WILSON 


remned 
covenant ainst | (1841), 6 O. S. 85.——CAN, 


the father on the articles, & not case 
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Firtu (1868), L. W. 4 OC. PL; 881. 5.0. P.1; 

19 L. T. 264; 17 W. R. 29. 

Annotations :—Apld. Robi . Davi 1871), L. R. 
iixch. 269, Refi. Whincup w. Hughes dsviy wee 
. a 78. Mentd. Simeon v. Watson (1877), 46 L. J. Q. B. 


4278. -——— Apprentice’s fear of assault— 
Reasonable grounds for fear.]|—To a statement of 
claim alleging that deft. had become surety on an 
indenture of apprenticeship for the faithful 
service of the apprentice, & that the apprentice 
had not faithfully served, but had absented him- 
self, deft. pleaded that while the apprentice was 
in plitf.’s service, pltf. assaulted him & inflicted 
personal Injury upon him, & threatened to do him 
grevious bodily harm, & that. the apprentice fear- 
ing that grevious bodily harm would be inflicted 
upon him, left pltf.’s service :—Held: the state- 
ment of defence should be amended by adding an 
allegation that the apprentice had reasonable 
ground for such fear.—LLALIIWELL v. COUNSELL 
(1878), 38 L. T. 176. 

4279. Measure of damages—Loss of service to 
date of action.|—In an action on an apprentice- 
ship deed, against the father, the breach being 
that the son absented himself, pltf. can only 
recover damage for the loss of service up to the 
time of action.—-BERni v. Howarn (1861), 2 
I. & KF. 408, N. P. 

4280. ——— —---.J—When an apprentice has 
absented himself, the fact that the master declined 
to have any trouble taken to find him, & described 
him as worthless, though it will not sustain a plea 
of leave & licence, may be material in mitigation 
of damages, & the jury can only give the real 
value of his services up to the time of action. 

Pitf{. cannot recover damages up to the end of 
the term, but only for the period from the absenting 
to the bringing of the action. But if pltf. after- 
wards assented to the absence, you can give 
no damages from the time of such assent, & in 
any view you may consider what was the value of 
the apprentice’s services, which might be the 
difference between his carnings & his keep (BYLEs, 
ia @ SHINN (1861), 2 FL & FF. 395, 

> 

4281. -(—An action was brought by 
the master against the father of an apprentice 
on an indenture of apprenticeship to serve the 
master for a period of five years from May 1, 1860, 
& it was alleged as a breach of covenant: that the 
apprentice unlawfully absented himself from his 
master’s service. It was preved that deft. took 
his son away from plt!., on Jan. 18, 1862, & the 
writ in the action issued on Keb. 10, 1862: - Held: 
pltf. was entitled to recover damages for the 
absence of his apprentice from Jan. 18 to Keb. 10, 
& was not entitled to prospective damages for the 
whole term of the apprenticeship.—-LEWIS  v. 
PracuEy (1862), 1 H. & C. 5183 31 1. J. Ex. 496 5 
27J.P.40; 10 W. Kt. 797; 158 HK. BR. 988. 

4282. Assent of master to absence.| — 
RUSSELL v. SHINN, No. 4280, azite. 
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CG’. Contracts by Infants. 
See Sub-sect. 3, ©., ate. 


Sun-sEect. 1).—ASSIUNMENT. 

See, generally, CHoses un Action, Vol. VITL., 
pp. 424 et seq. 
_ 4283. Not assignable in law.]—Apprentice in law 
is not assignable.—R. v. AICKLES (INHABITANTS) 
(1701), 12 Mod. Rep. 553; 88 HK. R. 1513; sub 
nom. Castor (INHABITANTS) v. AICLES, 1 Salk. 

J.—VOL. XXXIV. 
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68; sub nom. CAISTER PARISH v. KccLes PARISH, 

1 Ld. Raym. 683; 1 Const, 580. 

Annotations :—Refd. Buckington v. St. Michael Sebington, 
Somorsetshire (1724), 2 Ld. Raym. 1352. Mentd. Silvester 
& Ashton (1700), Fortes. Rep. 308; R. ». St. Georgo 
Hanover Square (1734), Sess. Cas. K. B. 176; Mouldsdale 
v. Birchall (1771), 2 Win. BI. 820; Master v. Miller (1791), 
4 Term Rep. 320. 


4284, Except with consent of apprentice.|— 
A master cannot assign over his apprentice, as he 
may another chattel, but it must be with his own 
consent (HOLT, C.J.).—ANON. (1701), 12 Mod. 
Rep. 441; 88 E. R. 1438. 

4285. Assignment by executrix of master—Pre- 
sumption as to capacity.]|—Where J. was bound 
apprentice by indenture in 1764 in the township 
of (., & upon the death of his master in 1769 
was assigned by the widow by indorsement on the 
indenture whereby she acquitted & assigned over 
her apprentice J. for all the remainder of his 
apprenticeship, & J. served under such assignment 
in the township of K., which township for the last 
seven years had regularly relieved the family 
of J. whilst residing in another parish :—Held: 
this was evidence from which the sessions ought 
to have presumed, after such a distance of time, 
that the widow was extrix. & capable of assigning 
the apprentice.-. Rh. v. BARNSLEY (INHABITANTS) 
(1813), 1M. & 8.377; 105 BK. BR, 142. 

-tnnotalion :-—Mentd. R. v. Holme St, Cuthbert (1817), 2 

New Mag, Cas, 92. 

Award ordering assignment.| —Sce ARBITRATION, 
Vol. L., p. 476, No. 1208. 

On bankruptcy of master.| —See Bkpcy. Act, 
1914 (c. 59), s. 34 (2). 

Assignment of parish contract.| —Src Sect. 6, 
sub-sect. 3, post. 

Gaining settlement by transfer of service.]-——- 
See Pook LAw. 





ee re ee 


Sub-secr. 12.-—Tius PREMLUM. 
A. As ludication of Apprenticeship ruther than 
of Service. 
See Sub-sect. 1, D., ale. 


B. Return on Terinination. 

4286. When ordered- -Ill usage of apprentice.|—— 
LockLey v. Mupripds (1674), Cas, leap. Kinch, 
IZis 25 1. 2. 68. 

Annotation : -- Reid. Webb c. England (1800), 29 Beav. 44. 

4287. —- Death of master.]|—The master 
received £250 with an apprentice, & died within 
two years 3 decreed, that the exors. shall pay back 
the money as a debt upon simple contract after 
debis on specialties are paid.--SoAM v. BOWDEN 
(1678), Cas. temp. Finch, 396; 23 H. KR. 216. 
_tnnotations : -Refd.Webb «. Kugland (1860), 29 Beav. 44 > 

Whincup v. Hughes (1871), L. R. 6 OC. BP. 78; Kerns v. 

Carr (1885), 64 L. J. Ch. 478. Mentd. Churchill v. Ber- 

trand (1842), 3 Q. 1B. 368. 


4288. ——— --—.]|—Wincur v. Huaurs, No. 
4353, post. 
289. Default of master.|—-(1) ‘The sessions 





may discharge an apprentice from his inden- 
tures on account of the default & ill-treatment of 
the master. 
(2) The sessions, on discharging an apprentice 
may order a return of tho apprentice fee.— 
R. v. DUHAMMEL (1683), 2 Show. 289; 89 I. KR. 
9463 sub nom. Du LAMELL’S CASB, Skin. 108. 
4290. - — Refusal to instruct apprentice.| -— 
THERMAN v. ABELL (1688), 2Y Beayv. 58; 2 Vern. 
pee ie ee England (1860), 20 Beay. 44 
J —N.E. . Englan a cav. 44. 
Anadations NN ub (L186), 2 Bro. C. (. 18, Mentd. 
Treeland v. Stansfield (1854), 2 Sm. & G. 479. 
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4201. | WE» v. ENGLAND, No. 4241, 
ante. 
4292. ——— Apprentice absconding & enlisting — 


Willingness to return.|—If an apprentice after 
serving two years of his time & without any mis- 
conduct on the part of the master, runs away of 
his own accord & enlists as a soldier, & afterwards 
is willing to return, but the master will not receive 
him again, the master is not compellable to return 
any part of the apprentice fee.—Curr v. Brown 
(1818), 56 Price, 297; 146 HE. R. 613. 

Annotations :—Refd. Erp. Prankerd (1819), 3 B. & Ald. 

257; Whincup v. Hughes (187]), L. RR. 6.C. P. 78. 

4293, -—-— Apprentice absconding—Refusal to 
take back. |---The ct., in the exercise of its summary 
jurisdiction over its officers, has authority to order 
an attorney, who had refused, on the ground of 
inisconduct, to take back an apprentice, who had 
run away from his service, to return to the parents 
of such apprentice a reasonable part of the premium 
received with him.—éz p. PRANKERD (1819), 3 
B, & Ald. 257; 106 KE. 1. 6583 sub nom. Bx p. 
Visuikr, 1 Chit. 604. 

Annolations :-—Consd. Ferns vt. Curr (1885), 28 Ch. TD. 409. 
efd. St. Pancras, Parish v. Claphain, Parish (1860), 6 Jur. 

N.S. 700; Whincup v. Hughes (1871), L. 1. 6C. P. 78. 

4294. ——— Bankruptcy of master— How sum 
returnable calculated.|—An apprentice where his 
master becomes a bkpt. shall come in as a creditor 
only upon the remaining sum, after deducting for 
the time he lived with bkpt.—/iz ». SANDBY (1745), 
1 Atk. 149; 26 KH. Rt. 97. 
lnnotations :-—Consd. Ac p. Fussell (1837), 2 Deae. 158. 

Refd. Hirst ». Tolson (1850), 2 H. & Tw. 359; Webb v. 

England (1860), 29 Beav. 44. 

——— —-—.|—See BANKRUPTCY, Vol. IV., p. 479, 
Nos. 1320-4328; Bkpcy. Act, 1914 (c. 59), s. 
of. 

4295. --— Failure of health of apprentice— 
Special provision in deed.|—A deed of apprentice- 
ship contained a provision that in the event of the 
failure of the health of the apprentice, so as to 
incapacitate him from following the profession of a 
civil engineer, before Apr. J, 1866, the master 
should refund to the father £50 of the premiutn ; 
it being agreed that the production at any time 
before that day of a certificate signed by two duly 
qualified medical men, testifying as to the fact, 
should be conclusive evidence that the health of 
the apprentice had failed, so as to incapacitate 
him from following his profession. The health 
of the apprentice failed, & he died on Aug. 4, 
1865. On Mar. 28, 1866, deft., the master, 
was served with a certificate in the terms of the 
condition, dated Mar. 24, but referring to the state 
of health of the apprentice in June, 1865 :—Held : 
the certificate was a sufficient compliance with the 
condition to entitle the father to recover the £50.—- 
DERBY v. LIUMBER (1867), L. RB. 2 C. P. 2473 sub 
nom. HUMBER v. DERBY, 15 lL. T. 538. 

4296. Misconduct of apprentice.] — An 
apprentice was discovered to be an habitual thicf, 
& in consequence was dismissed by his master. 
On an action brought by the apprentice’s guardians 
against the master for damages for breach of 
covenant, or alternatively for the return, in whole 
or in part, of the premium paid by them :-—Held : 
(1) where an apprentice by his mis-onduct prevents 
his master from teaching him, such misconduct is a 
good defence by the master when sued for breach 
of covenant to keep, teach, & maintain the 
apprentice ; (2) no portion of the premium paid 
could be recovered, there being no total failure of 
consideration. LEAROYD v. Bxook, [1891] 1 





Master AND SERVANT. 


Q. B. 481; 60 L. J. Q. B. 378; 64 L. T. 158 ; 
55 J. P. 265; 39 W. R. 480; 7T. L. R. 236. 
Annotation :—As to (1) Distd. Waterman v. Kryor, [1922] 

1K. B. 499. 

4297. ——— Dissolution of partnership.|—A. & 
B. were partners in a firm carrying on busincss 
as auctioneers & surveyors. A., without the 
knowledge or authority of his partner, entered into 
an agreement with pltfs., a father & son, by which 
the son was to become an articled pupil to the 
firm, & an indenture of apprenticeship was drawn 
up by the terms of which, in consideration of the 
payment of a premium, the son was tu become 
the pupil of B. The indenture was never signed 
by A. or B. & B. was ignorant of its existence. 
The premium was duly paid by pltf{s. to A. & by 
him handed over to B. in bank notes to be paid into 
the firm’s banking account without any statement 
as to whence it came. 3. took the moncy thinking 
that it was moncy due to the firm in connection 
with some partnership transaction. Subsequently 
the partnership was dissolved, & the business 
wound-up. In an action by pltfs. against LB. for a 
return of the premium upon the ground that there 
had been a total failure of the consideration for 
which it was paid :-- Held: pltis. were entitled to 
recover the moncy.—CoVELL v. SCAMELI, (1910), 
108 I. T. 635, D.C. 
Articled 
SOLICLTORS. 
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clerks of  solicitors.| — Sve 


C. Recovery where Indenture Void. 

4298. Recovery by master—-Premium secured by 
note.|—No action can be maintained by pltf. on a 
note given to him by deft. as an apprentice fee 
with his son who was to be bound to pltf., if it 
appear that the indenture executed was void by 
8 Ann. c. 9, for want of the insertion of such 
premium therein, & a proper stamp in respect of 
the same ; although pltf. did in fact maintain the 
apprentice for some time & until he absconded.— 
JACKSON v. WARWICK (1797), 7 Term Rep. 121; 
101 HK. 2. 888. 
ee one Westlake v. Adams (1858), 5 UC. 3B. 


4299. Premium secured by 1.0.U.]—The 
premium stated in an indenture of apprentice- 
ship was £20, but at the time of execution deft. 
agreed to give pltf., the master, four 1.0.U.’s for 
£20 more, for which instruments deft., on the 
application of pltf., who feared that they were 
void promissory notes, afterwards substituted a 
single 1.0.U. in a proper form; & on that the 
action was brought. ‘lhe jury found the decd of 
apprenticeship, though void, was the very deed 
which deft. bargained for:--—Held: pltf. was 
entitled to recover.—WESTLAKE ?. ADAMS (1858), 
5 C. B. N.S. 248; 27 L. J. GO. P. 2713 31 LT. 
QO. 8S. 315; 22 J. P. 674; 4 Jur. N.S. 1021; 141 
Ki. RR. 98; previous proceedings, 1 I. & F. 183; 
31 lL. T. O. S. 101, N. P. 

4300. Premium secured. by bond.} —Where 
an apprentice is bound for five yearg only, & a 
bond given conditioned for his service; the 
binding being void under 5 Kliz. as not being for 
seven years, the bond is also void.—BURNLY v. 
JENNINGS (1806), 6 Esp. 8; 170 E. R. 813, N. P. 

4301. —.— -|--To debt on bond deft. 
pleaded, that the bond was given in pursuance of 
a corrupt & illegal agreement between the obligce 
& obligor that the obligee should take the obligor’s 
son as his apprentice to learn the art, mystery, 
& profession of a surgeon apothecary & man- 
midwife, for the term of two years only, but that 
in the articles it should be made to appear that the 
son had been articled for the full term of five 
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years—in order that by such corrupt contrivance 
the partics might fraudulently & illegally procure 
the obligor’s son to be admitted to examination 
for the purpose of practising as an apothecary 
upon serving an apprenticeship for two years, 
instead of an apprenticeship for five years, as 
required by 55 Geo. 3, «. 104, 8. 15 :---Held: the 
bond was void, & the plea a sufficient answer to 
the action.—PROLE v. WiGuins (1836), 3 Bing. 
N. ©. 230; 2 Hodg. 204; 3 Scott, 601; 6 1. J. 
C.P.2; 132 MM. R. 89s. 

4302. Recovery by parent. —Plaintiff not an inno- 
cent party.|—Plitf. executed an indenture of ap- 
preuticeship to which was appended a printed 
notice for the insertion of the premium, ete., under 
5 Geo. 3, c. 46. by which she bound her son 
apprentice to deft., & she paid a premium. The 
indenture did not contain any statement respecting 
the premium, & was not stamped. The indenture 
being void for want of such statement, & not having 
been stamped within time :— Held: pltf. was not 
an innocent party, & she could not reeover the 
apprentice fee from deft., though paid without 
consideration, the indenture being void.— SToKiEs 
v. 'TWITCHEN (1818), 8 Taunt. 192 ; 2 Moore, C. P. 
5383 129 BK. R. 475. 

Annotations :—Consd. Hirst. 7. Tolson (1850), 2 H. & Tw. 


3593 Whineup v. Hurhes (1871), L. Ro 6. PL 78.) Refd. 
Covell v. Scammell (1910), 108 1. T. 535. 
4303. --—- Paid by bill.|—In an action by the 


indorsee of a bill of exchange against the acceptor, 
the latter proved that his son had been bound 
apprentice to the drawer in 1827 by indenture, & 
that a premium of £30 was agreed to be paid, for 
which the bill in question was given. The 
indenture had a £1 stamp impressed upon it. 
The apprentice served his master for five months, 
& a difference arising between the master & father, 
& it having been discovered that the stamp was 
insufficient, the apprentice left his master’s ser- 
vice :—Held sas the apprentice was maintained 
& instructed by his master for five months, & 
might have compelled him to continue that. 
inaintenance & instruction, by causing — the 
indenture to be properly stamped. pursuant to 
20 Geo. 2, ¢. 45, s. 5, there was not a total failure of 
consideration for the bill, &. therefore, the circum. 
stances would not be an answer to an action by 
the payee against the acceptor.- MANN tv. LENT 
(1830), 10 B. & ©. 877; L. & Welsb. 820 5 5 Man. 
& Ry. K. B. 660; &§ L. J. 0. S. K. B. 2695 109 
BK. R. 6743 previous proceedings (1828), Mood. 
& M. 240, N. V. 

Annotations :—Refd. Menniker r. Henniker (1852), 1 1. & B. 

54; Westlake v. Adams (1858), dC. B. N.S. 248. 


SuB-sECT. 13.—TERMINATION, 
A. By Infant. 

See, generally, Sub-sect. 3, 1., ate. 

Parish apprentice.|— See Sect. 6, post. 

Termination by consent.|—Sce Sub-sect. 13, L., 
post. 

B. By Consent. 

4304. Whether consent discharges indentures— 
Infant apprentice.]—-It. vr. Norron (LNHABITANTS) 
(1768), Burr. S. C. 629. 

4305. —.|—R.  v. WEDDINGTON (IN- 
HAB_TANTS) (1774), Burr. 8S. C. 760. — 

4306. —— —-—.|—The apprenticeship of an 
infant may be dissolved, with vhe consent of all 
parties concerned; & hiring & service for a year 
will gain a settlement, though part of the service 
be performed under a prior hiring for less than a 
year.—R. v. SPAWNTON (INUABITANTS) (1775), 
Burr. S. C. 801. 
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4307. —— ——.]—R. v. Linprinuuam (IN- 

HABITANTS), No. 4328, post. 
Necessity for cancellation.] — A 
son of twenty-one years of age was bound an 
apprentice to his father for seven years & served 
him for two or three years & they parted by con- 
sent; the father discharged his son & delivered 
him his indenture, but did not cancel it, & he lived 
us an hired servant in another place; & he was 
adjudged by the justices to be settled where he was 
an apprentice. 

If the seal had been torn off, he had been 
discharged (Hoy, C.J.).— WHITLEY & THEERSLEY 
Le HABITANTS) (1705), Fortes. Rep. 312; 92 H.R. 
SO7,. 

4309. - ——.J—R. v. ILINDRINGHAM (IN- 
IABITANTS), No. 4328, post. 

4310. -—-- —-— Indentures with third party.]— 
(1) Where the mother of an apprentice, whose time 
had not expired, applicd to his master to give him 
up to her, & the master having consented to it, 
& all having agreed to part, the apprentice went 
away; but the indenture, which was in the hands 
of a third person, was never applied for nor given 
up: -Held: the apprenticeship was not put an 
end to by this agreement, although the master 
said he would have given up the indenture if he had 
had it in his possession at. the time, & afterwards 
refused to take back the apprentice. 

(2) Where an ounstamped indenture of ap- 
prenticeship recited that a premium of £12 had 
been paid; but added, that it was paid out of a 
charitable donation fund belonging to the parish, 
& the master being called, proved that the premium 
had been paid by the parish ofticers, who told him 
aut the time of paying it that it was charity money : 

-Held: the tact of payment being proved, the 
recital in the indenture, & the declarations of the 
parish officers, were not admissible in evidence, 
so as to bring the case within the exception in 
{1 Geo. 3, ce. 98, 8. 190, & the indenture, beiny 
unstamped, was vold.—R. vo. SKEFFINGTON (IN- 
HABLTANTS) (1820), 3B. & Ald. 35825 106 1. 1. 702. 
Annotation :—.1s to (2) Refd. kt. +. Glangunnor (1831), 2 

B. & Ad. 616. 

4311. -_— Order of Mayor’s Court.]—IfALE 
e WEBB (1786), 2 Bro. C. C2 78s 20 R44, 
_lunotations :—Consd. Hirst. v. Tolson (1850), 2 Mae. & G. 

134. Refd. Webb ev. England (1860), 29 Beav. 44, 








C. By Aloney Payment. 

4312. Accord & satisfaction --Payment to person 
in loco parentis.|—Watnp vv. PRIN (1648), Aleyn, 
783 82 i. R. Yo. 

4313. By apprentice of full age.|-—Where a 
aster receives money of an apprentice of full aye 
to vacate his indentures, the relation is dissolved, 
though the indentures remain uncancelled.—-R. v. 
DEVONSHIRE JJ. (1777), Cald. Map. Cas. 32. 

4314. Agreement for money payment-—-é& dis- 
charge of indentures.|—A verbal agreement hy a 
master, “* upon being paid £3 to set his apprentice 
at liberty, & to give him up his indenture,” does not 
discharge the indenture, so as to fix the settle- 
ment of the apprentice in the parish where he slept 
last, before the making of such agreement.— 
KR. v. WARDEN (INHABITANTS) (1828), 2 Man. & 
Ry. K. B. 245 1 Man. & Ry. M. ©. 277; OL. J. 
QO.S.M.C. 72. 





D. Cancellation of Deed. 

4315. What amounts to-—-Seal torn off.) — 
WHITLEY & THEERSLEY (INHABITANTS), No. 4308, 
inte. 

4316. Statement that indentures burnt.|— 
An apprentice cannot hire himself as @ servant, 
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Sect. 1.—The contract of apprenticeship: Sub-sect. 
13, D., #., F.,G., H., 1. J. & KB 


unless his indentures are legally cancelled ; stating 
the declaration of the master, that they were 
burned, is not sufficient; but the justices, from 
this evidence, may find the fact.—-ANMY CRUSIS 
PARISH v. BARNSLY (1722), 11 Mod. Rep. 365 ; 88 
K. R. 1092. 

4317. Delivery to new master.}—Inden- 
tures of apprenticeship are not cancelled by the 
master becoming a bkpt., or by his delivering the 
indentures to a person to whom the apprentice 
hires himself as a yearly servant.— BUCKINGTON 
PARISH v. SHEPTON BECHAMP Parisi (1724), 
8 Mod. Rep. 235; 88 E.R. 169; sub nom. BUCK- 
INGTON (INHABITANTS) v. ST. MICHAEL SEBINGTON 
(INHABITANTS), 2 Ld. Raym. 1352; 2 Const. 
3953 sub nom. PUCKINGTON PARISIE v. CILEP- 
TON BEENCHAMP Parisn, 1 Stra. 5823 siawb nom. 
R. v. PUCKINGTON & SIBINGTON (INHABITANTS), 
Fortes. Rep. 321; Sess. Cas. K. 13. S80; sub nom. BR. 
v. SHIPTON CURRY (INHABITANTS), Cas. Sett. 117. 


Annotation :—Refd. RR. v. St. George, Hanover Square 
(1734), Mess. Cas. K. B. 175. 


4318. - Exchange of indentures.|— Exchange 
of indentures between apprentice’s father & master 
amounts to cancellation & determination of 
apprenticeship.—R. +. ST. MARY KALLENDAR. 
WINCHESTER (INHABITANTS) (1748), Burr. S.C. 
274; 2 Bott. 6th ed. 4383. 

SE s-~Refd. R. v. Weddingtc 1 (1774), Burr. S.C. 

é . 


4319. jJ—The delivery-up mutually 
of the indentures is a suflicient discharge of the 
apprenticeship without) actual canceHation.— 
R. ov. TITCHFLELD (INITABITANTS) (1763), Burr. 
S.C. 5113 2 Bott. 6th ed. 434. 

4320. Indorsement on indenture.| — (1!) 
Such indenture [of apprenticeship] cannot be 
avoided by the mere act of an apprentice absenting 
himself from his master’s service, which is an 
offence under 20 Geo. 2, c. 19. 

(2) Where the master had agreed by indorse- 
ment (unstamped) on the indenture to cancel it, 
‘* provided the apprentice made no engagement or 
entered into any person's service in the tewn of 
N.” :—JTeld: the apprentice setting up a trade 
for himself in N. was a breach of the condition, 
which entitled the master to recall him back into 
his service.— GRAY v. COOKSON (1812), 16 Mast, 13 ; 
104 Ki. BR. 904. 

Annotations :—As to (1) Apld. Grant v. Welchman (1812), 
16 East, 207. Refd. R. v. Ickbam (1843), 7 J. P. 529. 
As to (2) Distd. BR. v. Barmston (1838), 7 Ad. & El. 858. 
Generally, Mentd. Brittain » Kinnaird (1819), 1) Brod. 
& Bing. 432; Rogers vc. Jones (1824), 3 BL & CL 409; 
Gimbert v. Coyney (1825), 3 Dow. & Ry. M. C. 328; 
Wickes v. Clutterbuck (1825), 2 Bing. 4833) Dingsgale vr. 
Clarke (1829), 8 L. J. O. S. M. C. 1373) Hutehinson ¢. 
Lowndes (1832), 1 Nev. & M. K. B. G74: Kitchon «., 
Shaw (1837), 6 Ad. & El. 729; Fuller v. Brown (1849), 13 
L. T. O. 8S. 301. 




















4321. Cancellation may be conditional.)—(Gnray 
v, Cookson, No. 4820, ante. 

4322. Order for delivery up of indenture—Expiry 
of apprenticeship.|—BAKiER v. SHELBURY (1666), 
1 Cas. in Ch. 70; Kreem. Ch. 184; 22 E.R. 700, 1. C. 


Annotation :—Refd. Boyso v. Rossburough (1854), 3 7 
M. & G. 817. Bh (1854), 3 De G, 


E. Apprentice allaininy Majority. 
Termination during infancy.]—See Sub-sect. 3, 
K., ante. 
4328. Indentures voidable at election of appren- 
tice.} — An apprentice of seventeen years 
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PART XV. SECT. 1, SUB-SECT. 13.—E. 


4323 i. Indentures voidable at election 
of apprentice.}—An apprentice bound 


mate eee = 


by indenture for seven years, while 
under twenty-one is entitled to put 
an end to the apprenticeship when be 
attains that age, but must give to his 


MASTER AND SERVANT. 


of age & upwards, bound by indenture, which 
stated her to be fourteen, for seven years, is entitled 
to be discharged at twenty-one. 

Every indenture of an infant is voidable at 
his election, & in such cases the master must 
trust to the covenan’ of those who engage for the 
infant (LORD KENYON, C.J.).——Ea p. Davis (1794), 
5 Term Rep. 715; 101 HK. R. 397. 


Annotation :-—Refd. £z p. Gill (1806), 7 Kast, 376; Kirkby 
a. Taylor (1910), 102 L. T. 184. 


4324. .|—W., then an infant of twenty 
years old, applied to be taken as an apprentice 
by A., & represented that he was of full age, & 
was bound without any premium for seven years, 
& received weekly wages. He continued working 
till two years after he attained majority, & 
then absented himsclf without cause :—/J/leld: 
he was properly convicted under 4 Geo. 4, c. 34, 
for unlawfully absenting himself, for assuming 
he could have disaftirmed the contract after 
majority, he had not done so within a reasonable 
time.—-WRAY v. West (1866), 15 L. TR. 1805 3I 


J.P. 37. 
Right unaffected by Master & 








4325. 
Servant Act, 1867 (c. 141).,—Moork v. SMmiTH 
(1875), 30 J. P. Jo. 772. 

4326. Necessity for election.|—Where, upon a 
habeas corpus to bring up the body of an apprentice, 
the keeper of the house of correction returned, 
with the body of the party, a regular conviction 
of him by two magistrates on 20 Geo. 2, ¢. 19, 
for a misdemeanor in absenting himself as an 
apprentice from his master’s service 5 if is no 
answer to show by allidavit that the party had 
bound himself when an infant to serve till twenty- 
five, & that when he came of age he elected to 
avoid the indentures, after which the offence 
imputed had been committed; for this was 
proper matter to be shown to the magistrates 
below ; who, if the matter shown to them were 
true, acted at their own peril in committing 
the party ; but this ct. has no power to discharge 
an apprentice from his indentures; & is bound 
by the return of a regular conviction, where the 
objection does not appear on the face of the return, 
to remand the party.-—La p. GILL (1806), 7 Mast, 
376; 108 HK. R. 1463 sub nom. KR. v. KENWIcK, 
Kap. Gina, 3 Smith, K. B. 369. 

4327. Within reasonable time after attain- 
ing majority.|—WRray v. West, No. 4824, anle. 

4328. What amounts to election—Effect of en- 
listing—-With master’s approval.|—Supposing an 
infant binding himself by indentures of apprentice 
may avoid them at his election, yet the leaving 
his master’s service & going into the King’s service, 
wilh his master’s approbation is not such an 
avoidance [if the indentures are not delivered up 
or cancelled].-—R. v. HINDRINGHAM (INIIABITANTS) 
(1796), 6 Term Kep. 557; 2 Bott. 6th ed. 4838 ; 
101 KE. R. 701. 
Annotations :—Dis 

497. Refd. Clements v. L. & 








td. It. v. Mountsorrel (1815), 3 M. & &. 
a7 N. W. Ry., [1894] 2 Q. B. 
Liability of parent—On avoidance hy apprentice.] 
-—See Sub-sect. 10, ., ante. 

Parish apprentices.|—Ser Sect. 6, post. 


I’. Marriage of Apprentice. 
4329. General rule.|——'TOWNSEND’S Cast (1662), 
1 Lev. 915 1 Keb. 458, 470, 659; T. Raym. 92 ; 
L Sid. 107; 83 HB. RR. 318. 
Annotations :-- Mentd. Merchants Adventurers v. Rebow 


(1686), Comb. 533; KR. oo. Gray's lnn Benchers (1780), 
1 Doug. K, B. 353. 





Inaster reasonable notice of his inten- 
tion to do so.— COGHLAN v. CALLAGHAN 
(1857), 7 I. C. L. Rh. 291.— IR. 
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_ 4330. -]—Marriage is not in itself a digsolu- 
tion of a contract. of service. It has been holden 
that marriage Is not a good cause for discharging 
an apprentice (per CuR.).—-R. v. TARDEBLUG (IN- 
HABITANTS) (1753), Say. 100; 96 KB. 1. $17. 

4331. Custom of London.] —If an apprentice in 
London marries without his master’s consent, the 
master cannot turn him away for that reason, but. 
must suc his covenant. STEPHENSON v ILOUL- 
DITCH (1704), 2 Vern. 491: 23 KB. R. ts. 


G. Dismissal of Apprentice. 
See Sub-sect. 10, A., ante. 


H. Absence of Apprentice. 


poneet not determined.]-—See Sub-sect. 10, D., 
Ante. 


I. Ill Heatth of Apprentice. 

4332. Contract not determined.|—'The master of 
an apprentice is bound to keep him both in sick- 
ness & in health.—h. 7. [ALesS-Owen (INABI- 
TANTS) (1718), 11 Mod. Rep. 278; 1 Stra. 99; 
S8 ho. RR. 1088. 

4333. —-—~ .J—KINa v. Low, No. 4261, anle. 

4334. -| ~Actual service is not necessary 
to show that a person bound as an apprentice is 
filling that character at) a particular time.  Ac- 
cordingly, where an apprentice, being ill, was 
desired by his master to go to his mother, who 
lived in another parish, promising to come & agree 
with her for her son’s board & maintenance; & 
accordingly the apprentice so went, & the master 
accordingly came there, promised to remunerate 
the mother, & took him to a medical gentleman 
for advice ; & the pauper resided there eight weeks, 
but, during that time, did not. perform any actual 
service for his master :—Held: nevertheless, he 
‘inhabited ’ in the parish in the character of an 
apprentice. -R.o ve TaNKINHORNE (LNHABITAN'TS) 
Cae 3433.& Ad.4133; 11.53.M.C.42 5 LIOK, KR. 

AS, 

«tnnolations -~ Reid. Q. ¢. Banbury (18382), 3B. & Ad. 706 ; 
Roo. Banbury (1833), 5 B.& Ad. 17> Rew, Sandhurst 
Mee G Ad, & EL 1805 Roo. Burslem (1839), fb Ad. & 
Male Date 
4335. -——.]-—A carpenter's apprentice met with 

an accident, &, with the consent of his muster, he 

went to his father’s house, in an adjoining parish, 

& during the time that. he was unable to work at. 

his ordinary trade, & whilst he was residing with 

his father, his master employed him to sell lottery 
tickets in the neighbouring villages, in which the 
prizes were articles manufactured by his master : 

& the apprentice received 1s. for each of the tickets 

sold ; but the master did not, in any other manner, 

contribute towards his maintenance, although he 
promised to pay the surgeon's bill :-- /leld: the 
relationship of master & apprentice continued.- 

R. v. SOMERBY (INHABITANTS) (1838), 9 Ad. & 

Kl. 310; 1 Per. & Dav. 180; | Will. Woll. & II. 

697; 2 Jur. 1064; 112 BK. R. 1230. 

4336. —--—.]---PATTEN v. Woon, No. 4400, post. 








J. Bankrupley of Master. 

See, now, Bankruptcy Act, 1914 (c. 59). 8. 34. 

4337. Whether indentures discharged.} —- ‘lhe 
failure of the master does not dissolve an ap- 
prenticeship.—BUCKINGTON (INHABITANTS) 1, ST. 
MICHAEL SEBINGTON (INHABITANTS) (1724), 2 Ld. 
Raym. 1352; 92 KM. R. 380; sub nom. BrcKLNc- 
TON PARISH +. SHEPTON Becuamp Panisu, 8 


— 
ae - 


PART XV. SECT. 1, SUB-SECT. 13.—K. 
4339 i. Effect of death of one partner.) 








—A surviving partner Is bound by the 
covenant of himself & his deceased 
partner to teach an apprentice until 
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Mod. Rep. 2353 sub nom. PuckinaTton PARisu 
t CHEPYCN BREENCHAMP PARiIsn, 1 Stra, 582. 
.{nnotadtion : -Mentd. R. +. St. George, Hanover Square 

(1734), Sess. Cus, K. B. 175. 

4338. —-- Bankruptcy subsequently annulled.) 
—A fiat of bkpcy. issued against. the master of 
an apprentice, but was afterwards annulled, by 
means of a composition between the bkpt. & his 
creditors :-~-Held: the indentures of apprentice- 
ship were discharged.—ALLEN v, CosTER (1838), 
I Beay. 2745; 18 16. 1. 945. 


K. Masters in Partnership. 

See, generally, PARTNERSHIP. 

4339. Effect of death of one partner.]—A. is 
apprenticed to Bo. & C. partners. The partner- 
ship being dissolved B. removes & A. serves C. & 
C's new partner DD. After the death of (., A. 
continues to serve D. It not being found by the 
sessions that the serviee under D. was with the 
consent. of B.. this et. will not. refer the service 
to the apprenticeship. No settlement is therefore 
gained by A., in the parish in which he served & 
resided with DD. -R. oo ST. MARTIN’s, KXETER 
(INHABITANTS) (1835), 2 Ad. & Hl. 655: 1) Har. 
& W. 693; 4 Nev. & M. KK. B. 888: 2 Nev. & 
M.M.¢. 5553 41. 0.M.C0525 111. R. 252. 

4340. Effect of dissolution—Release of parent.|—- 
Where, to an action of covenant on an Indenture 
of apprenticeship against the father, for breaches 
by the apprentice, deft. being under terms of 
pleading issuably, pleaded that. pltfs. carried on 
the business of engineers as co-partners, that the 
covenants were made with them as such = co- 
partners; & that before any breach of duty, 
they dissolved partnership :—-Held : the plea 
Was an issuable one, & ought not to be set aside.- ~ 
Lnoyp v. BLACKBURN (1842), 9 M. & W. 36%; 
] Dowl N.S. 6475 Tb. J. x. 2103; 152 4. RR. 
151. 
wtnnolations :- Consd. Brook vo. Dawson (1869), 20 L. 1. 611. 

Refd. Brace, Calder (1895), 59 3. 1. 693, 

4341. — Release of apprentice.| - Applt. was, 
on Apr. 8S, 1S65, bound apprentice to resp. & J., 
no premium being paid, for the term of five years, 
On Dee. Yin the same year resp. & his partner 
dissolved partnership, resp. continuing to carry 
on the business. At the time of the dissolution 
applt. was told that he would have to serve out 
his apprenticeship with resp., which he agreed to 
do, & he continued to serve as such apprentice 
until Aug. 3, 1868, when he absrented himself, 
Upon a complaint for such misceaduet :--- Held : 
by the dissolution of partnership applit. ceased to 
be under any obligation to contimue to serve 
resp.- Brook v. DAWSON (1869), 20 DL. T. 611; 
35 3.0. T26. 

4342. - -— Amounts to breach of agreement to 
teach.]—'l'uv an action upon an agreement. of 
apprenticeship against. defts.. who were partners, 
for not teaching pltf.’s son, defts. pleaded that 
they were always ready & willing to perfarm the 
agreement, but that pltf.’s son absented himself 
from the sérvice of defts., & thereby prevented 
defts. frou performing the said agreement on their 
part, & refused to permit them to do so. Pitt. 
newly assigned, & defts. pleaded that before the 
alleged breaches the partnership between defts. 
was dissolved, & defts. ceased to carry on the 
business of tea & general colonial brokers in 
partnership, & the said business was therefoer 
carried un as before, & as in the agreement in the 











ne at re — _ 


the end of the term for which he 
Was wpprenticed.— CONNELL ©. OWEN 
(1855), 4 C. P. 113.-- CAN, 





eee ee 
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Sect. 1.—The contract of apprenticeship: Sub-sect. 
13, K., L., M. & N. Sect. 2: Sub-sects. 1, 2 
& 3, A.] 
declaration referred to, by one of defts. alone, & 
he was always ready & willing to teach & instruct. 
Itf.’s son in the said business, & gave him every 
acility for acquiring a full knowledge of the same, 
& in all respects to the utmost of his power helped 
Itf.’.s son to a thorough knowledge of the said 
usiness in pursuance of the agreement set out in 
the declaration :- -eld: the plea to the declara- 
tion was good, but. the plea to the new assignment 
was bad. —COUCHMAN v. SILLAR (1870), 22 1. T. 
A803; IS W. BR. 757. 

4343. Recovery of premium.|—-Coveut v. 
ScAMELL, No. 4297, ante. 

4344. Division of business—Business not carried 
on in its entirety.)|—PItf. was bound apprentice 
to defts. & their partners & successors in business 
in the trade of an engineer; & his father 
covenanted to provide him with board, lodging, 
& other necessaries. At the date of the indenture 
the business was carricd on by the former defts. 
in London, where also the father of the apprentice 
resided, but there was no stipulation in the 
indenture as to the place where the business should 
be carried on. Before the term of the apprenticc- 
ship expired defts.’ partnership was dissolved 
& two firms established, one in London, consisting 
of two of defts., & the other at Derby, consisting 
of the other two, the manufact ring part of the 
old business being carried on at Derby, & the 
selling part in London. Defts. called on pltf. to 
attend at the place of business at Derby :—Held : 
(1) there was an implied stipulation that the con- 
tract was to be performed at the place where the 
business was carried on & the parties resided 
at the date of the indenture; & the direction to 
the apprentice to go to Derby was an unreason- 
able command which he was not bound to obey ; 
(2) as the business was not. carried on in its entirety 
by cither of the two new firms, neither of them was 
the successor of the original firm, or entitled to the 
services of the apprentice. Royce v. Charlton, No. 
4246, ante, overd.-- HATON vo. Wes TERN (1882), 9 
Q. B.D. 686; 52 1.5. QB. 41s AT LT. 598 ; 
473.7. 1965 81 W. RR. 318, CL A. 

Annotations :— As to (1) Consd. Burnley Equitable Co-op. 

& Industrial Soc, «. Casson (1890), 63 lL. T. 652. As lo 


(2) Consd. Burnley Kquitable Co-op. & Industrial Soe. v. 
Casson (1890), 63 1. I’. 652. 


LL. Death. 


4345. How far executor of master bound.]— 
They [exors. of master] ought to see the apprentice 
taught his trade & if they are not of the same 
trade, they ought to assign him to another who is 
of the trade, for that he may be taught according 
to the covenant (per Cur.).- -WALKER v. Huu. 
(1665), 1 Lev. 177; 83 I. R. 357. 


Annotations :---Dbtd. Baxter r. Burfleld (1747), 2 Stra. 1266. 
Refd. It. v. Peck (1698), 1 Salk. 65. 


4346. -]—(1) Order of justices, that exor. 
shall keep testator’s apprentice, quashed. 

(2) By custom of London, exor. shall place 
testator's apprentice to another master of the 
same trade.—R. v. PEck (1698), 1 Salk. 66; 9] 
E. R. 613 sub nom. PEcK’s Case, 3 Salk. 41. 
Annotation :—Aa to (1) Apld. R. v. Eakring (1753), Say. 88. 

















4347, Customs of London.|—R. v. Prcx, 
No. 4346, ante. 
4848. Covenant extending to representative.) 


—By indenture, an infant, with the consent of 
his father, bound himself apprentice to a trades- 
man “‘ his exors. & administrators, such exors. or 
administrators carrying on the same trade or 


MASTER AND SERVANT. 


business & in the town of W.,”’ & with him & them 
to serve for the term of seven years ; & the master, 
in consideration of the service of the apprentice, 
covenanted to teach & instruct him, or cause him 
to be taught) & instructed, during the term :— 
Held: (1) upon the death of the master, the 
apprentice was bound to serve his widow, who 
was his extrix. whilst she carried on the same 
business in the town of W.; & she was bound to 
teach the apprentice ; (2) it was no answer to an 
information against the apprentice for absenting 
himself from the service of the extrix. that he had 
consulted an attorney, who advised him that. the 
apprenticeship was determined by the death of 
the master, & that he had acted on the bond fide 
belief that the advice was correct. 

(3) Where an infant is bound apprentice, the 
indenture will not. be void merely because it is 
not manifestly for his benefit, but only where it is 
manifestly to his prejudice.. -COOPER v. SIMMONS 
(1862), 7 If. & N. 707; 31 L. J. M. ©. 1883 = 5 
L.T. 712; 263.127.4865; 8 Jur. N.S.81; 10 W.R. 
2703 158 If. It. 654. 

Annotation :—Cenerally, Refd. Walter vr. Kverard, [1891] 

2Q. B. 369. 


4349. How far apprentice bound to executor of 
master.|— Apprentice is not) bound to serve the 
exor. of the master.-—BANTER v. BURFIELD (1747), 
2 Stra. 1266; 1 Bott. 6th ed. 542; 08 i. WR. 1172. 
.{nnotations :-—Apld. Pearce v. Chumberlain (1750), 2 Ves. 


Sen. 33.  Consd. I. ». Stockland (1779), Cald. Mag. Cus. 
60. Apld. Cooper r. Simmons (1862), 7 WH. & N. 707. 
4350. —-— Covenant extending to representative. | 

- -COOPER v. SIMMONS, No. 4348, ante. 

4351. Whether death of master determines ap- 
prenticeship.}] —WaApswortTH v. GYE (1664), 1 
Sid. 216; 1 Keb. 20; 82 KK. RR. 1066, 

-Innotations :- Refd. R. v. Prat (1692), 12 Mod, Rep. 27 ; 
R. o. Peck (1698), 1 Salk. 65; Baxter oe. Burfield (1747), 
2 Stra. 1266. 

4352. ——.|—kt. v. Cink (1774), Burr. 8. C. 782. 

43538. ——-- No covenant to serve representatives. | 
~-By an apprenticeship deed A. was to serve L., 
& B. teach A. for a term of years 5; there was no 
provision as to service to B.'s exors. or return of 
premium 3; B. died before the expiration of the 
term: - Held : no action for damages, or for money 
had & received Jay against B.'s exors. for a return 
of portion of the premium, -Wuincur ». boas 
(1871), 1. BOC. PL 783 JOT. J.C. BP. 1045 24 
LT. 76; 19 W.R, 439. 

Annotations :—Apld. Ferns 7 Carr (1885), 28 Ch. D. 409. 
Refd. Learoyd v. Brook, [1891] 1 Q._ B. 4813 Covell r. 
Seamell (1910), 103 LL. T. 535. Mentd. Cornwall o. Hen- 
son, [1899] 2 Ch. 7103; Lloyd Royal Belge Soc. Anon, v. 
Stathatos (1917), 33M L. R. 390. 

4354. Effect of death of either party.|—An 
apprenticeship is determined by the death of cither 
master or apprentice.--R. v. KAKRING (INIABL- 
TANTS) (1753), Say. 88; ¥6 Id. R. 813. 


M. Return of Premium. 
See Sub-sect. 12, 3., ante. 


N. Trading on Own Accont.e 
4355. Custom of London.|—NEsson v. IVINCII 
(1698), 1 Ld. Raym. 382; 91 1. RR. 1152. 


Sect. 2.—RIGHTS, DUTIES.AND LIABILITIES 
OF MASTER. 

Suxn-sEctT. 1.—RIGHT TO APPRENTICE’S EARNINGS. 

4356. General rule.|—-Apprentice’s master en- 

titled to what apprentice carns.—ANON. (1700), 


12 Mod. Rep. 415; 88 H. RR. 1419. 
A ee Morison v. Thompson (1874), L. R. 9 
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4357. —-——.|—Whatever apprentice gains )be- 
longs to the master, & he may have action for it. 
—BARBER V. DENNIS (1703), 1 Salk. 683 6 Mod. 
Rep. 69; 91 EF. RR. 63. 

(nnotations : - Consd. Koster », Stewart. (1814), 3 M. & 8. 
1913; Kvans vr. Walton (1867), L. R. 2 C. P2615. Refd. 
ae pr elven ortin (itunes CPOE Lee tony Hard, 323; 
Thompson (1874), L. R.9'Q. 7. 480. 1} Morison 
4358. .]—If an apprentice works for another 

person who receives the moncy arising from such 

work, the master may maintain an action for the 
money.--AYNSWORTH v. Woon (172%). Sess. Cas. 

K. B. 84; 938.4. RR. 853 sub nom. AYNESWORTK 1. 

Woop, 1 Barn. K. B. 312. 

4359. -|—A master stipulating for 4d. out 
of every 1s. of the carnings of his apprentice is 
no benefit to him within the statute of Anne, for 
which an additional duty is to be paid ; being by 
law entitled to the whole.—R. 7. WANTAGE (IN- 
HABITANTS) (1801), 1 East, 601; 102 1. R. 233. 

4360. -|—The master of an apprentice is 
by Jaw entitled to the whole of his carnings (Lorp 
KLLENBOROUGH, C.J.).—R. ». Brabprorp (INHARI- 
TANTS) (1813), 1 M. & S. 1513 105 16. 8. 57. 

4361. - - Though apprentice quits before time. | 
—Master has a right to carnings of his apprentice 
who quits him.--MEnriron +. Hornsey (1717), | 
Ves. Sen. 48 ; 27 H. WR. 883. 

Annotation -—- Refd. Hills. Allen (1718), 1 Dick. 131. 

4362. ——-.]-- The ct. will not relieve 
against a master’s legal right. to all the earnings of 
his apprentice who quitted his service before his 
time.—HIL1, v. ALLEN (1748), 1 Ves. Sen. 833) 1] 
Dick. 180; 27K. R. 906. 

4363. Though earned on warship.}- - The 
master of an apprentice is entitled to the wages 
earned by him in a man of war; & may recover 
them from the captain, although the latter had no 
notice of the apprenticeship beyond the assertion 
of the apprentice.—KaApks v. VANDEPUT (1781), 
Doug. K. B. 1; 5 Kast, 38, n.3 99 HK. i. 736. 
snm ation ---Consd. Foster v. Stewart. (1814), 3 M. & &. 




















4364. Master not entitled to prize money.| - 
The prize money gained by an apprentice, serving 
on board a letter of marque ship, docs not. belong 
to the master of the apprentice, the usage being 
proved to be that. such money is the property of 
the apprentice.- -CARSAN . Watts (1781), 3 Doug. 
K. B. 3505 99 KK. R. 68l. 


ee 


SUB-SECT. 2.—-CIHASTISEMENT OF APPRENTICES, 
4365. Whether moderate chastisement permitted 
— Improper conduct.]— GyLuerT v. PLETCHER, 
ne 41093, ante. 


6. — ——- 


.}—In the simple relation of 


master & servant, the servant is bound to ob+y all | 


the lawful commands of his master, & if he com- 


him. But if an apprentice misbehaves himself 
the master has the power of correcting him by 
personal chastisement, provided it be moderate ; 
& the whole control as regards his morals is also 
with the master... . The apprentice may have 
taken sweetmeats from a jar, or a shilling from a 
till, for which offences he might be corrected by 
personal chastisement or kept in confinement, but 
the master has no right to dissolve the contract 
(Watson, B.).—PxIniips v. Curr (1859), 4 it. 
& N. 168; 28 1. J. Ex. 153; 32 LT. O. 8. 282 § 
PART XV. SECT. 2, SUB-SECT. 2. 

4367 i. Whether moderate chastisement 


nermitted.J—The master of a ship is 
entitled to chastiso an apprentice, & 











eee 


mits any unlawful act the master may ag 
| 
| 





the ct., on a claim for damages being 
made on the apprentice’s behalf, will 
not inqulre whether the master was 
right or wrong, provided his act was 


519 


23.3. P.1203 5 Jur N.S. 713; 7W. RR. 2055 157 

It. 1. 801, 

Annolitions : —Refd. Westwick vr. Theodar (1875), 39 J. 2. 
O16 > Learoyd rv. Brook, LES8l] § Q. Bo 431s) Waterman 
v. Fryer, | 1922) 1K. B. 499, 

4367. ------.| --The girls upon whom the assaults 
were committed were apprenticed to applt. A 
book of faults seems to have been kept by him in 
which entries were made from time to time, & 
after a certain number of entries were made the 
apprentice to whom they related was punished. 
There does not. appear to have been punishment 
Which carried any serious pain to the girls in ques- 
tion, but there ean be no doubt that applt. had no 
right to chastise the girls in the way he did. nor 
has any one who employs apprentices any right 
to do what applt. claims he could do by way of 
correction. (LoRD Rreapina, ©.J.).—R. o. Josipit- 
SON (1014), 110 L.'M 5125 380 T. I. R. 2435 24 
Cox, CG. C. 128; 10 Cr. App. Rep. 83 78d. 2. Jo. 
10, C. GL A. 

Criminal liability for immoderate chastisement.| 

-Nee CRIMINAL, LAW, Vol. XV., p. 828, No. 9006, 


——_—— 


3.— PHYSICAL WELL-BEING OF 
APPRENTIC 6, 
A. lian General. 


| 4368. Provision of board & lodging --No inden- 
| tures executed Recovery of costs by master—Ap- 
prentice dismissed without ood -If a person 
take a lad a month on liking, with the intention 
of his being bound as an apprentice, if he & the 
Jad suit one another, & the lad stay several months 
Without any indenture being executed. If no fresh 
agreement were entered into he is not entitled: to 
| charge for the board & lodging of the lad whom he 
employed in his trade, & by consequence he is 
not entitled to set it off in an action by the lad's 
father for money lent.---WILKINS ». WELLS (1825), 
2 C8 P23 NP: 
tee : Distd. Earratt ro Burghart (1828), 3. & PL 
BS. 


4369. -~- Apprentice dismissed for 
misconduct.| If a Jad goes on liking with a view 
to his being bound an apprentice, his intended 
master cannot. charge for his board & lodging for 
| the first month, nor perhaps for so long time as 
the conducts himself properly. But if he stays 
{for many months, behaving ib after complaints 
ito his father of his misconduct, it will be for the 
jury to say whether there wis any coutract, either 
express or implied, that his father should pay for 
his board & lodging. KARRATT v. BURGHART 
(1888), 3. & PL 881, N. BP. 

Annotation: Distd. Harrison «7. James (1862), 7 H. & N. 


SUL, 

4370. - - Whether contract implied 
a question of fact.; - A. placed his son with B., a 
chemist & druggist. who intended to pass his 
examination at Apothecaries’ Hall, but was de- 
layed in so doing by ill health. 1t was intended 
that A.’s son should be apprenticed to B., but he 
stayed for five years with B., having his board 
& lodging, & being tanght the business of a 
chemist & druggist, & he then Icft_ B., & was never 
apprenticed to him: -Held: (1) to entitle B. vo 
recover for the board, lodging & teaching of A.’s 
gon, the jury must be satisfied that A.’s son was 
placed with B. upon an agreement or understand- 
ing that. 2. was to be paid for his board & lodging 


a 


SUB-STEC rE. 




















— —e 





ee 


truly an act of chastisemont, & not an 

uct of wanton cruelly.—WIGHTS  v. 

Burens (1883), 11 R. (CL. of Sess.) 217 ; 
{ 21 Sc. ly. kh. 160.—8toT. 
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Sect. 2.— Rights, duties and liabilitics of master: 
ub-sed. 3, A. & B.; sub-sects. 4 & 5. 
Sect. 3.] 


& for teaching him; (2) but if the jury were not 
so satisfied, or if they thought that A.’s son was 
not to be paid for ti]! B. had passed his examina- 
tion at Apothecaries’ Hall, & that A.’s son was 
then to be apprenticed to B. as an apothecary, 
B. was not entitled to recover anything for the 
board & lodging & teaching during the five years. 

ra at ATERS 7. COURTNEY (1841), Car. & M. 51, 


4371. -—— -——-- —--— Apprentice removed by 
father.|—Deft. being desirous of apprenticing his 
son to pltfs., it was verbally agreed between them, 
that the son should go on trial for a month, &-if 
the parties were satisfied, he should be bound 
apprentice for four years, deft. to pay a premium 
of £100 by instalments. The son went on trial 
& remained above sixteen months, when deft. 
removed him. No deed of apprenticeship was 
executed, or any part of the premium paid -—- 
Held: pitts. could not recover for the son’s board 
& lodging during any part of the time he remained 
with them.—-HARRISON v. JAMES (1862), 7 H. & 
N. 804; 31 1L. J. Ex. 248; 158 E. KR. 693. 

4372. Provision of washing—Subsequent varia- 
tion of contract.|—The father of an apprentice 
covenanted in the indenture to provide his son 
with washing, etc.; after thit the master sug- 
gested that the father should allow the son £20 a 
year, & the master supply the son with washing, etc., 
& the son pay him for it. This was acceded to, 
& the master accordingly supplied the washing, 
ete. :—Held : the master could not recover in an 
action of covenant on the indenture against the 
father for his not providing the son with washing, 
etc., if the master provided the washing, ctc., by 
agrecment on the credit of either the father or 
the son; &, in an action on the covenant, a plea 
of performance by the father was supported by 
proof of these facts—BLACKBURNE v. DAVIS 
(18138), Car. & Kir. 1675 11. T. O. 8S. 647, N. 2. 

4373. Duty to provide medicines.|—-A master is 
bound during the illness of his apprentice, to pro- 
vide him with proper medicines.—RK. v. Smiru 
(1837), 8 CG. & DP. 153. 


B. Ill Usage. 


4374. Discharge of indenture- -Whether ordered 
by court.|—LockLEY v. ELDRIDGE (1674), Cas. 
temp. Finch, 124; 23 1. R. 68, 

Annotation : —Reld. We bb vw. England (1860), 29 Beav. 44. 


4375. —----.|—PItf.’s son was put appren- 
tice to deft. for seven years, but quitted him on 
being misused, & on deft.’s proveeding at law, on 
a bond given by pitf., he brings a bill for an in- 
junction, & for the delivery of the bond. 

A. ct. of equity has no jurisdiction in matters 
of this nature, but belongs to justices of peacc, 
& therefore pltf. ordered to pay costs at law, & 
in this ct. 


Misuser of an apprentice is not a foundation 
for coming into equity, for if an action is brought 
by a master against the father of an apprentice, 
for a breach of covenant in quitting his service, if 
misuser appears, this is no breach.—ARGLES v. 
es aa (1739), 1 Atk. 518; 26 KE. R. 327, 


Annotation :—Apld. Webb v. Kngland (1860), 29 Beoav. 44. 
By magistrate.|—See Sect. 4, posi. 


Criminal Hability.|See CromNnaL Law, Vol. 
XV., pp. 792, 793, 827, Nos. 8562, 8572, 9049. 








MASTER AND SERVANT. 


SuRB-SECT. 4.—RIGHTS AGAINST THtmrD PARTIES 
—REMEDIES FOR LIARBOURING APPRENTICE. 


4876. Whether action lies.|—VALLEY »v. Ricu- 
MOND (1603), Noy, 105; 74 EK. R. 1071. 
atnneaion :-—Refd. R. v. Callingwood (1704), 2 Ld. Raym. 


4377. 
apprentice.—CHAMBERLAIN wv. 
Ld. Rayin. 146; Carth. 306 ; 
91 i. it. 994. 


taniation :—Refd. Forbes v. Cochrane (182-4), 


4378. .]—An indictment will not lic against 
a man for enticing an apprentice to leave his 
master’s service; for it is of a private nature, 
& to the prejudice of a single person only; the 
remedy is by action on the case. —R v. DANIEML 
(1704), 6 Mod. Rep. 99, 182; Holt, K. LB. 316; 
L Salk. 3803 3 Salk. 191; 87 I, 1. 856, 987. 
afunotations : —Ex id. IR. a. Callingwood (1705), 2 Ld, Raym, 

BIG. Consd. ft. +. Higgins (1801), 2 Must, 5. Refd. 
Fda tarpaer ies Cae cage Den, 3¢4,  Mentd. i. v. Rowed 

2), 12 L. 4; Mogul S.S. Co. v1 McGregor, 

Gow (1889), 5 oe lis D. 598. 

4379. -]—(1) The ct. will not, at the prayer 
of the master, grant a habeas coryus to bring up an 
apprentice impressed, he being willing to enter 
into the King’s service. 

(2) If the party himsclf, being of competent 
years of discretion, do not complain, we cannot 
issue the writ on the prayer of the master, who has 
his remedy by action if his apprentice has been 
improperly taken away from him (LORD ELLEN- 
BOROUGH, C.J)—Ha p. LANDSDOWN (1804), 5 
Kast, 38; 102 E. lt. 983. 

4380. -|-—Debt upon a contract of Sept. 
1834, whereby pltf., in consideration of £7,800 
did sell, assign, transfer, & set over all his right, 
etc., in & to the services & labour of one hundred 
and fifty-three apprenticed Jabourers in favour 
of deft., to the use of his plantations, with a war- 
ranty of the quict) possession of the services of 
such labourers according to law; & deft. engaged 
to pay pltf. the sum of £7,800 in six instalments, 
& that in case of failure in any of such instal- 
ments, pltf. might reclaim, & the services of the 
labourers should revert to pltf., deft. remaining 
liable for such sums as should be then due for the 
hire of such labour during such period as he should 

| have received the services. Breach assigned : 
| non-payment of the two last instalments. 

Plea, that before the expiration of the period of 
service, & before the instalment was duc, pitt. 
removed the labourers out of the plantations of 
deft. to his own premises, & deft. ceased to receive 
their services, & he declined to pay the instal- 
ment, & therefore the services reverted to pltf. :- - 
Held: the plea set out what might have given 
deft. u cross remedy against pltf. for a trespass, 
but was no defence in this action.—FULLARTON v. 
MITTELHOLZER (1845), 6 Q. B. 1022; 41. 'T. O. S. 
376; 115 KM. R. 385, lx. Ch. 

4381. Action for loss of service for residue 
of term—Term not expired.J|—Plt{. declared for 
procuring his apprentice to depart from his ser- 
vice, & for the loss of his service, for the whole 
residue of the term of his apprenticeship, & the 
jury assessed damages gencrally, judgment was 
arrested, because it appeared that the term was 
not expired. —HAMILTON v. VERE (1670), 2 Keb. 
693, 697; 1 Lev. 299; 84 HK. R. 436, 489; sub 
nom. HAMBLETON v. VEER, cited in 5 ‘Mod. Rep. 
at p. 287; T’. Raym. 200; 2 Wms. Saund. 169. 


Annckations : -—Refd. ree v. Stallobrass (1840), 11 Ad. 
- Kl. 301. Mentd. ton v. Eels (1695), 2 Salk. 662 
everidge v. Hoskins ‘ar00), 11 Mod. hep. 257 ; Griffiths 
"i Lewis (1846), 8 Q. B 








HARVEY (1696), 1 
5 Mod. Rep. 182 ; 


28 & C. 














Part XV.—APPRENTICESIIP. 





4382. _Proof of enticing not essential.]— 
Case for retaining his servant departed without 
licence. 

The action lies without incitement by defts., 
they having notice that he was the hired servant 
of another (per (uR.).-—Fawcer v. BEAVRES 
(1672), 2 Lev. 68; 88 E.R. 451. 


Annotation :—Refd. Aynesworth v. Wood (1729), 1 Barn. 
K. B. 312. 








4383. .|—ASIICROFT v. BERTLES (1796), 
6 Term Rep. 652; 101 BE. R. 753. 
4384. Necessity for valid contract of ap- 





prenticeship.]—No action can be maintained for 
harbouring an apprentice as such, if the master 
to whom he was bound was then not a housekeeper, 
& of the age of 24 years. Qu.: whether in an 
action by a master for harbouring his apprentice 
it is necessary for him to prove that he has made 
oath that the premium mentioned in the indentures 
is the whole premium he has received.— Gyr v. 
FrLTON (1813), 4 Taunt. 8763; 128 1. RR. 577. 

Aioaion :—Refd. Stowart «. Lawton (1823), 1° Bing. 


4385. -|—No action will lie for enticing 
away an apprentice, unless there be a valid con- 
tract of apprenticeship.-—Cox v. MUNCEY (1859), 
6C. B. N.S. 3753; 141 EK. R. 502. 

4386. |—DE FRANCESCO v. BARNUM. 
No. 4201, ante. 

4387. Habeas corpus.}-—~—l. v. PARKINS (1758), 2 
Keny. 295; 96 BE. R. 1188. 

4388. To discharge apprentice from man of 
war.|—If an apprentice of the age of eighteen 
voluntarily enter into the sea service, his master 
is not entitled to sue out a habeas corpus to bring 
him up.—R. v. RKYNOLDS (1795), 6 Term Rep. 
497; 101 1h. R. 667. 
aanccrion :—Consd. It. ». Kdwards (1798), 7 Term Tep. 

uv, 


4389. ——- -|—If an apprentice be im- 
pressed into the sea service, the master cannot sue 
out a habeas corpus to bring him up to be dis- 
charged, though the apprentice may. But. the 
Lord Chief Justice may issue a warrant to bring 
him up on the application either of the muster 
or the apprentice.—R. v. EDWARDS (1798), 7 
Term Rep. 745; 101 i. RR. 1281. 





























4390. -—— |—Fa pp. LANDSDOWN, No. 
4379, ante. 
4391. .|—Habeus corpus refused, to 


discharge an apprentice from a king’s ship, where 
the apprentice did not allege that he was detained 
against his own consent. he master, however, 
may have a warrant to the commander of the 
vessel to have the apprentice discharged.— -hw p. 
Grocot (1825), 5 Dow. & Ry. K. B. 610; 2 Dow. 
& Ry. M. C. 594. 

4392. Action for harbouring waived—aAction for 
work & labour done by apprentice.|}—The master 
of an apprentice, who has been seduced from his 
service to work for another person, may waive 
his action for the tort, & bring an action of t- 
debitatus assumpsit for work & labour done by his 
apprentice, against the person who tortiously 
employed him.—LicgHts.y v. CLOUSTON (1808), J 
Taunt. 112; 127 BK. R. 774. cide ees 

ions :— . F » Stewart (1814), 3 M. & S. 
a vie “Conad. Titi nontas (883), 24 Ch. D. 439. 

4393. —— ——.]—Where pltf.’s apprentice de- 
serted from pltf.’s ship & went on board deft.'s 
& secreted himself until deft.’s ship sailed, when 
he discovered himself to deft., who carried him 

H., to which place he worked his passage, 
receiving his food, & during their passage to H. 
pltf.’s & deft.’s ships were within hail, but deft. 
did not make known to pltf. that he had the 


§21 


apprentice on board, & on the arrival of deft.’s 
ship al H. the apprentice wished to leave her, 
but deft. persuaded him to remain, promising him 
either wages or clothes & pocket) money. under 
which persuasion the apprentice sailed with him 
to HK. & did duty as one of the crew, but reecived 
no wages, or clothes or pocket money :—Held: 
pitf. was entitled to waive the tort, & bring as- 
sumpsit against deft. for the work & labour of his 
apprentice, & to recover a reasonable compensa- 
tion for the services of the apprentice from Ll. to 
K..— Foster v. STEWART (1814), 3 M. & S. 191; 
105 E, R. 582. 

«Annotations :-—Refd. Chamberlain v. Hazelwood (1839), 9 


L. J. Ex. 87; Cornish v. Abington (1859), 7 W. R. 504: 
Phillips v. Homfray (1883), 24 Ch. D. 439. 


4394. Action for penalties —Under private Act.]— 
CUTLER’S Co. IN YORKSHIRE 7 JUSLIN (1693), 
Skin. 363; 90K. RR. 161. 

-tnnotations :-— Consd, College of Physiclans . Tlarrixon 
(1829), 9B. & C. 52.) Refd. Plymouth Corpn. v. Werring 
(1743), Willes, 440, 

4395. Injunction.] - - RiciARDS 7. 
(1556), cited in 1 Spence 69S, 
clnnotation: - Consd. Webb «. England (1860), 29 Beay. &4. 

Whether indictment lies.|— See CriminaL LAW, 
Vol. XIV., p. 208, No. 1898, 


WiHUTNICY 





ee eee, 


Sub-secr. 5.--LIABILINES ‘TO THIRD PARTIES, 
4396. Trover—For goods delivered to apprentice. | 
Trover lies against’ master for goods delivered 

to the apprentice —Mmkab v. HAMOND (1722), 1 
Stra. 505; 03 4. R. 668, 

4397. -——,| — ARMORY ?., 
(1722), 1 Stra. 505; 93 1. R664. 
-{nnotations: Refd. Ancona 9. Marks (1862), 7 Hl. & N. 

686. Mentd. Webb rv. Fox (1797), 7 Term Rep. 302: 
Lupton w White, While ec. Taapton (i808), 15 Ves. 432 ; 
Sutton o Buek (1810), 2 Taunt. 302: Burfon re. Hughes 
(1824), 9 Moore, (2 P2334: Mortimer eo. Cradockh (18-13), 
wh J. a. PL. t663) Taylor «. Haygarth (P84), 8 dur, 
135; Whilehead o, UWarrison (1814), 6Q. B. 423 5) Bridges 
o. Hawkesworth (1851), 28 ba J. Q. B. 75s) White ov. 
Mullett. (2851), 6 Exeh. 7133 Dean oo. Thwaite (1855), 
2L Beav. G21; Cray o. Haig, Haig rv. Gray (1855), 20 
Beav. 249: Broadbent eo. Tnperial Gas Co. (1857), 7 
De GM. & G. 4363; Chowne , Baylis (1862), 31 Beav. 
351: KR. o Gardner (1862), J New Rep. 107; Buckley 
vy. Gross (1863), 3 DB. & S. 5663) Williains o. Williams 
(1863), 33 Beav. 306; Wentworth v Lloyd (L864), 10 
If. L. Cas. 589; Bourne v. Fosbrouke (1865), 18 C. BL NS. 
515: HWammersinith, ete. Ry. vr. Brand (1869), L. Re 4 
H. L.171; Taunton Petn, (1869), 21 1. 7. 160; Wilson v. 
Northampton & Banbury Junction Ry. (1874), 43 Le J. 
Ch, 503: Mussammat Sundar ¢. Mussanunat Parbatl 
(1889), 6 T. L. R. 688; Keighley, Maxsted v. Durant. 
JIVOLP A. G. 240; The Winktield, }1902) 7.4235) Plasycoed, 
Collieries Co. +. Partridge Jones (1912), 81 1. J. K. 1. 
723: astern Construction Co. *, National "Trust Co. & 
Sehmidt, (L9H4, A. OG. 287 > Dataicl vo. Rogers, [L918] 2 
K. B. 228: Coldinan v. Hill, (1916) LK. B. 44350 Sinith 
vw GO. W. Ry., (1921) 2K. B. 237. 

4398. Fraud of apprentice.|—Master lable for 
fraud of apprentice.- GRAMMAR v, NIXON (1725), 
I Stra. 653.3 938 bk. R THI. 

Annotations -—~Consd. The Druid (1812), 1 Wm. Roh, 391. 

Refd. A.-G. v. Siddon (1830), 1 Tyr. 41; Udell». Atherton 


(1861), 7 TH. & N. 172. 


DisLAMIRIIE 





Sect. 3.—AUTHORITY OF APPRENTICE. 
See, generally, AGENCY, Vol. 1., pp. 295 ct seq. 
4399. To receive payment on behalf of master — 

Not in usual course of business.|—Semble: a pay- 
ment made to an apprentice in his master’s count- 
ing house, not in the usual course of business, but 
on a collateral transaction, is not a good payment 
to the master; as, where a deposit is paid by « 
stakeholder to the apprentice of the party who 
makes the deposit, at his counting-house.— 
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Sect. 3.-—Authority of apprentice. Sects. 4,5 & 6: 


Sub-sects. 1, 2 & 3.| 


a ne 


SANDERSON v. BELL (1834), 2 Cr & M. 3013; 4 

Tyr. 244; 31.5. Ex. 66; 149 E.R. 776. 

Annotations :—Mentd. Steadman +. Hockley (1846), 10 
Jur. 819; Castellain ». Thompson, Thompson r. Castel- 
ao Hees 13 GC. B. N.S. 105; Webb». Smith (1885), 30 








Srct. 4.—PROCEEDINGS BEFORE 
MAGISTRATES. 


See, now, Employers & Workmen Act, 1875 
(c. 90), ss. 5-7, 

4400. Jurisdiction of magistrates—To order pay- 
ment of wages——For period of illness.|—P. was 
by deed apprenticed in 1881 for seven years to 
W., a plumber, & in the fifth year W. covenanted 
to pay 14s. per week. In that year P. had a 
tumour in his right hand & was in hospital, & 
claimed wages while so absent. & incapable of work 
under Employers & Workmen Act, 1875 (c. 90), 
s.5:—Held: the magistrate was wrong in refusing 
to make an order on W. to pay the wages during 
such illness of P.— PATTEN vv. Woop (1887), 51 
J.P. 549, D.C, 

-—— Infant’s contract.|—See Sect. 1, sub-sect. 3, 
ante. 

4401. Former jurisdiction of sessions—Discharge 
of apprentice—Default & ill trea.ment of master. |-— 
R. ». DUHAMMEL, No. 4289, ante. 

4402. - -—— Must be upon reason assigned.| 
—It,. » Davin: (1726), 2 Stra. 7043 Sess. Cas. 
K.B. 813 93 E.R. 795. 


Annotation : -Refd. Argilis v. Heaseman (1735), Lee temp. 
Ilard. 101. 


4403. ‘* Using unkindly ’’ not suffi- 
cient.|—The sessions have an original jurisdiction 
in respect of discharging an apprentice. But an 
apprentice cannot be discharged without ap- 
pearance or summons of the master. ‘S Using ”’ 
the apprentice ‘‘ unkindly ”’ not a sufficient reason 
for discharging him.——-ARGHISs v. LTEASEMAN (1735), 
Lee temp. Hard. 101: Cunn. 157; 95 EB. RR. 63; 
sub nom. Rev. KASMAN, 2 Stra. 1018 9 sub nom. 
R. uv. HEASMAN, Sess. Cas. KK. B. 176 5 subsequent 
proceedings (1739), 1 Atk. 518, Ta. C. 

4404 Committal of apprentice—Defences. - 
Acting on legal advice.|—Coorrnr v. Simmons, No. 
4348, ante. 

4405. 























Breach of covenant by 
master.|—-In an apprentice indenture, a master 
entered into a covenant to pay wages varying 
each year of the service, & near the close of the 
service the apprentice & master differed about the 
correct: sum then payable, according to the in- 
denture, & because the master would not pay 
what the apprentice claimed, the latter left the 
service :—Held: as the covenant to pay wages 
was quite independent of the apprentice’s cove- 
nant to serve, & there was a remedy against the 
master for breach of this covenant, the apprentice 
had no just cause to absent, himself & the justices 
ought to have convicted him.---WINNIFRITH v,. 
PANKHURST () 864), 28 J. P. 823. 

4406. Infant avoiding indenture as 
ee v. EVERED (1777), Cald. Mag. 

as. 26, 


Annotation :—Apld. Gray v. Cookson (1812), 16 Kast, 13. 
4407. Effect of order discharging apprentice— 
Discharge of master’s covenants.|—An order of 
session to discharge an apprentice from his master 
virtually discharges the master from the covenants 
of the indenture.—H. v. GATELY (1695), 5 Mod. 





MASTER AND SERVANT. 


Rep. 188; Carth. 366; Comb. 353; 2 Salk. 471; 
Sett. & Rem. 133; 87 BE. BR. 569. 
an tedion -—Mentd. It. v. Bartlet (1734), 2 Barn. K. B. 


Sect. 5.—PARTICULAR TRADES AND 
PROFESSIONS. 

4408. Huntsman.|—R. v. WHItTcHuRCH (IN- 
HABITANTS) (1726), 3 Vin. Abr. 31. 
Annotation :—Refd. St. Pancras Parish v. Clapham Parish 

(1860), 6 Jur. N. 8S. 700. 

4409. Housewifery.|—R. v. St. PetTrRox (IN- 
IABITANTS) (1745), Burr. S. C. 248. 


Annotations :-—Refd. R. v. Barnsley (1813), 1 M. & 8, $77; 
R. v. Barleston (1822), 5 B. & Ald. 780; St. Pancras ev. 
Clapham (1860), 2 KE. & HK. 742. 


4410. Chimney sweeps.|—28 Geo. 3, c. 48, s. 4, 
makes void all indentures whereby children under 
eight years of age are bound apprentices to 
chimney sweepers, & no settlement can be gained 
by serving under them.—R. v. Hirswey (In- 
HABITANTS) (1828), 8 B. & C. 466; 2 Man. & Ry. 
M. (. 474; 2 Man. & Ry. K. B. 474; 77. J. 
O.S.M.C. 4; 108 KH. R. 1116. 


Annotations :—Apld. Rk. v. Gravesend (1832), 3 B. & Ad. 
240. Distd. Rh. v. St. Gregory (1834), 2 Ad. & Kl. 99. 
Consd. lt. »v Epsom (1855), 4 Kk. & B. 1003. Mentd. 
Pearse v. Morrice (1834), 2 Ad. & El. 84. 


~. —,]—See, now, Chimney Sweepers & Chimneys 
Regulation Act, 1840 (c. 85), s. 3. 

4411. Watermen.|—By 10 Geo. 2, c. 31, s. 5, 
any contract to take an apprentice, entered into 
by such freeman or widow, not being an occupier 
of some house, etc., or having already two appren- 
tices, was prohibited ; &, therefore, where a pauper 
bound himself by indenture of apprenticeship to 
serve the widow of a waterman, she not having 
such house, cte., but it being understood that he 
was to live at the house of a freeman of the co., 
which he did, & to serve him conformably to the 
indenture, he having two other apprentices at the 
time, such jndenture was absolutely void.—R. v. 
GRAVESEND (INHABITANTS) (1832), 3 B. & Ad. 
240; 1L.J.M.C. 203; 110 E. R. 90. 


Annotations :-—Distd. R. v. St. Gregory (1834), 2 Ad. & Fl. 
99, Refd. R. 7. Barmston Cor 7 Ad. Kl. 858. Mentd. 


Pearse ¢. Morrice (1834), Ad. & El. 84: Cundell o. 


Dawson (1847), 4 C. 13. 376. 
Articled clerks to solicitors.|—See Sorictrrons. 


Sect. 6.—PARISH APPRENTICES. 
SuB-sEcT. 1.— IN GENERAL. 


See Poor Law Amendment Act, 1844 (c. 101), 
s. 12; Poor Law Apprentices Act, 1851 (c. 11); 
General Consolidated Order, 1847 (Statutory Rules 
& Orders Rev., Vol. X., Poor, England, pp. 74 
ct seq.) ; General Order (Apprenticeship of Pauper 
Children) 1898 (Statutory Rules & Orders Rev., 
Vol. X., Poor, England, p. 233); Relief Regula- 
tion Order, 1911, Art. XIV. e 

4412. Lower age at which apprentice may be 
bound.|—-The person to whom a parish appoint 
an apprentice is concluded by signing the inden- 
ture nor can parol evidence be admitted of any 
prior informality in such indenture. 

Parish apprentice may be appointed at any 
age beyond that of nurture, except perhaps in 
case of husbandry.—R. v. SALTREN (1784), Cald. 
Mag. Cas. 444. 

4418. Cannot be bound to serve in foreign 
parts. |—Hinding a poor child to serve as an appren- 
tice in foreign parts is unlawful.—R. v. SWIMMER 
(1753), Say. 108; 96 KF. R. 818. 


Part XV.—APPRENTICESHIP. 


SuB-skcrT. 2.—THr INDENTURE. 


See, generally, Deeps, Vol. XVII, pp. 199 el 
SCY 

4414. Compliance with statutory provisions -- 
Local.|—A local statute enacted that certain 
guardians of the poor should have power to bind 
children apprentices, ‘“‘ provided such children be 
not bound for a longer term than until they shall 
have attained the respective ages following ’’: 
viz. a boy the age of twenty-two, & a zirl that of 
twenty :—Held: an indenture binding a boy for 
a longer term than that allowed by the Act was 
not absolutely void, but only voidable.—R.. vw. 
St. GREGORY (INHABITANTS) (1834), 2 Ad. & EL 
90; 2 Nev. & M. M. C. 4403; 4 Nev. & M. K. 3B. 
137; 41.J3.M.0.93; 111 E.R. 38. 

4415. -|—By a local Act. certain 
revenues were vested in the guardians of the poor 
of ©. in trust for the maintenance & employment 
of the poor of that city: & the guardians were 
required to give bond under their common seal, 
for themselves & their successors, for ever there- 
after to provide for, clothe, & maintain sixteen 
poor boys of the said city, to be called Bluecoat 
Boys, & cause the said sixteen boys to be in- 
structed, etc., & put them & every of them re- 











| 
1 
| 
| 
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incorporated certain persons by the name of 
The guardians of the poor within the hundred of 
Stow, in the county of Suffolk’; there was a 
power to the body at large to cleet: directors & 
acting guardians, for putting the powers of the 
Actin execution; the directors & acting guardians 
were empowered to bind out) poor children :— 
Held: such binding should be in the name of the 
corpn. by its corporate name; & a binding, by 
deed, by ‘‘ the directors & acting guardians,” to 
which deed the corporate seal was allixed, was 
invalid.—R. vr. HAUGHLUY (INHABITANTS) (1833), 
113. & Ad. 650; 1 Nev. & M. K. B. 525: | Nev. 
eae M. U. 122; 2 {4 J. M. GC. 563 110 BR. 
oOOt. 
alneeotation :- -Consd. 1. 
(S61), 1 New Rep. 92. 
4421. - .| By a local Act the “ guardians 
of the poor within the Isle of Wight? were con- 
stituted a corpn. with a common seal, & the Act 
contained provisions for the appointment of cer- 
tain persons from amone the guardians as 
“directors & acting guardians’? who were ein- 
powered (iifer alia) with the consent of tao 
justices to bind out poor children as apprentices. 
By an indenture intended to be in pursuance of 
this Act, & purporting to be made between the 


® Isle of Wight) Union Grane, 


spectively out apprentices after they & every of | guardians of the poor within the Isle of Wight, 


them respectively should have attained their 


respective ages of thirteen years, & before their | 


said ages of fifteen years, etc.:—Held: this gave 
the guardians no authority to apprentice the boys 
against their will, or after the age of fifteen ; 
where, therefore, a boy was apprenticed by the 
guardians at seventeen, but did not execute the 
indenture.—StT. NicHoLaAs, ROCTIESTER (CHURGH- 
WARDENS & OVERSEERS) ¢. ST. BOTOLPH-WITILOUT- 
BISHOPSGATE (CHURCILWARDIENS & OVERSEERS) 
(1862), 12 C. B. N.S. 6453 31 1. 0. M. OC. 258 ; 
Gi. 7T. 4955 9 Jur. N.S. 10D; 142 H.R. 1296. 

4416. - Regulations of Poor Law Commis- 
Sloners --Only directory.|,—An indenture binding 
a poor child purported on its face to be signed by 
the apprentice ‘‘ without aid or assistance“ & 
there was a certificate of a magistrate at the foot 
as required by the rules issued by the Poor Law 
Comrs. for regulating the binding of parish appren- 
tices. 
denture, nor was any evidence adduced, to show 
whether the indenture had been executed tn 
duplicate or the apprentice or his) parents had 
consented to the binding, nor was any cause of 
such consent being dispensed with stated in the 
indenture: -//eld: these regulations were increly 
directory, & the omission to comply with them, 
if established, would not affect. the validity of 
the indenture.-- R. 7. St. Mary MAGDALEN (IN- 
HABITANTS) (1853), 2 WH. & B. 809: 2 CO. 1. RR. 
223; 23.1. J. M. (2. 1; 22 LT. OWS. 965° 18 
J.P. 213; 17 Jur. 1075; 2W. R355 LIS KR. 
970. 

4417. Execution by apprentice As showing con- 
sent.J—R. v. St. Nicnonas, Novrincuam (LN- 
HARITANTS) (1789), 2 Term Rep. 726; 2 Bott. 
Oth ed. 398 ; 100 EK. R. 391. os 
ta ene It. v. St. George, Exeter (1835), 3 Ad. 

© HUT, ded. 


4418, —-— .|-- The consent of the appren- 
tice is not requisite in the case of a parish appren- 
ticeship.——-R. v. St. GrORGE, ExEerer (INHABI- 
TANTS) (1835), 3 Ad. & KI. 373; 1 Har. & W. 
372; 5 Nev. & M. K. B. 61; 3 Nev. & M. M. ©. 
208; 41. J.M. G.100; 111 E.R. 455. 

4419, Execution by parish officers—Premium 
paid by parish Apprentice not a parish apprentice. | 
—R. v. ARUNDEL (INHABITANTS), No. 1182, anie. 

4420. Misdescription of parties.|—A local Act 





ere re ee ee re ee ee ee 


There was nothing on the face of the ine | 





of the one part, & BK. of the other part, it was 
witnessed that the directors & acting guardians 
of the poor within the Isle of Wight, by virtue 
of the local Aet & by & with the consent of two 
justices? put. placed, & bound S. a poor girl 
apprentice to the said HK. ‘The covenants in the 
deed. were made with the ‘ guardians’? & it was 
executed by the guardians with their common 
seal :---Held: this indenture was valid by virtue 
of 3B & 4 Will. doc. O38. 8. 2, by whieh its defects 
were cured.- -Rooe. [sidis of Wiciir UNION GUAR 
DIANS (IS64), £ New Rep. 925 10 1.77. 8705 28 
J.P. S21; 12 W. RR. TLE. 

4422. Admissibility of extrinsic evidence.|— 
R. a. SALTREN, No. 4412, ale. 

4423. Exemption from stamp duty -Premium 
paid out of charity.| oR. re. Skterrincaron (IPNHAGI- 
TANTS), Now LolO, aude. 


SuB-SMECT. 3.-- ASSIUNMEN'TT. 

4424. Whether apprenticeship assignable- By 
master.| —Sessions cannot set aside an assign- 
ment & the master of a parish apprentice may 
assign him over as well as any obher (PAwkiEn, Cod.) 

Rov. BAKNES (1717), 1 Sess. Cas. KN. 1. 45 1 
Stra. (85 93 E.R. Ot. 

4425. ---- 1 Row Sr. Perrox (PNHABI- 
TANTS) (1745), Burrs S. ©. 298. 
{notations ; -Consd. RR. 7. Barleston (1822), 

780. Refd. R.v. Barnsley (1812), EM. & s,s 

st. Paneras v. Clapham (1860), 2 KH. & KB. 742. 

4.426. Execution by master.] —T'o 
constitute a valid assignment of a parish appren- 
lice. under 82. Geo. 3, ¢. 57, there must be, at 
least, an express authority, by the original taster 
to another person, authorising him to assign the 
apprentice. Qu.: whether the master must him- 
self execute the assignment. 

Accordingly, where the master of a parish 
apprentice resided, permanently, abroad, his 
steward, having the general management of his 
estate, executed, in the master’s name, an assign- 
ment of such apprentice, & charged the expenses 
in his accounts, which were subsequently allowed 
by the master; but the inaster had given no pre- 
vious direction on the subject: eld: whether 
the execution by the master was necessary or not, 


1. & Ald. 
7. Mentd. 


a 
is 
‘ 
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Sect. a apprentices: Sub-sects. 3 & 4, 


Sect. 7 


this was not a valid assignment: by the master. 
—R. v. SPREYTON (INHABITANTS) (1832), 3 B. & 
Ad. 818; 1L. J. M. C. 79; 110 EB. RR. 800. 

4427. Misnomer in assignment.|—The assign- 
ment & acceptance of a parish‘apprentice, in one 
instrument, were in the following words: 
‘*'Thomas Melhuish does hereby assign the said 
Elizabeth Matthews, & M. P. doth hereby agree 
to accept the said Mlizabeth Melhuish :-—Held : 
the misnomer did not vitiate the acceptance.— 
R. v. EXMINSTER (INHABITANTS) (1837), 6 Ad. & 
Fl. 598; 1 Nev. & P. K. B. 603; Nev. & P.M. C. 
253; Will. Woll. & Dav. 244; 6L. J. M. C. 82; 
1J.P.103; 112 E.R. 229. 

Consent of guardians.|—Sce Gencral Consoli- 
dated Order, 1847 (Statutory Rules & Orders 
NRev., Vol. X., Poor, England, p. 81). 

4428. Exemption from stamp duty.|—An un- 
stamped assignment of a parish apprentice stated 
that D.. the new master, in consideration of £3 10s. 
paid him by H., the old master, agreed to accept 
the apprentice, ctc.:—Held: (1) parol evidence 
was admissible to show that the moncy paid on 
the assignment of the apprentice was parish 
money; (2) the instrument did not require a 
stamp.- 1. v. LLANGUNNOR (INHABITANTS) (1831), 
2 B. & Ad. 616; 9L. 5.0.8. M.C. 903 109 KR. 
1272. 

Annotation :—As to (1) Refd. R. ». Billinghay (1836), 5 

Ad. & EI. 676. 





4429. —— What funds within exemption.]— 
J., in 1720, devised property to trustees, who 
were to employ the proceeds in apprenticing, at 
stated intervals, a certain number of boys of his 
wife’s family ; &, failing that family, to make up 
the number from among the inhabitants of a cer- 
tain parish & two wards; &, failing those, out of 
the neighbouring parishes. No failure occurred 
in the family named by testator, & boys of that 
family were apprenticed, according to the will, 
with premiums from the devised funds. Qu. : 
whether the indentures were free from stamp 
duty under the clause of 55 Geo. 3, ¢. 184, Sched. 
Part I., Title Apprenticeship, which exempts 
indentures for apprenticing poor children at the 
sole charge of any public charity ? 


A boy was apprenticed as above to a tinman for 


seven years, the master binding himself to teach 
the apprentice, & to pay his father a weekly sum 
during the term, At the end of three years the 
master, at the boy’s desire, consented that he 
should serve the rest of bis time with his own 
brother, a plumber & glazier; & agreed ‘ to zive 
the brother £6 as part of the premium on the 
binding of the apprentice, for taking him.’’ There 
was no contract in writing, & the trustees under 
the will were not parties to the agreement. The 
£6 were paid, & the boy went to, & served, his 
brother :-—Held: this transfer did not’ come 
within the second part of the above exempting 
clause as an assignment of such poor apprentice 
without valuable consideration given to the new 
master or mistress, ‘“‘ other than what may have 
been or shall be given by any parish or township, 
or by any public charitv.”—R. 7. FAKENHAM 
(INHABITANTS) (1835), 2 Ad. & Kl. 528; 1 Har. 
& W. 222; 4 Nev. & M. K. B. 553; 3 Nev. & 
ao C. 50; 4 L. J. M. C. 77; #111 KR. 

4480. ——- Admission of extrinsic evidence.]— 
R. vw. LLANGUNNOR (INHABITANTS), No. 4428, 
ante. 


See, also, Sect. 1, sub-sect. 12, ante, 


MASTER AND SERVANT. 


Sun-sect. 4.—TERMINATION OF APPRENTICE- 
SHIP. 

4431. By agreement of apprentice & master— 
Infant apprentice—Consent of guardians.|—R. v. 
AusTREY (INHABITANTS) (1758), Burr. S. C. 441 ; 
2 Bott. 6th ed. 446. 


Annotations :—Folld. 2. v. Langham (1781), Cald. Mag. Cas. 

126. Refd. R. v. Crediton (1800), 1 Kast, 59. 

4432. —-— —-—.|-—Infant parish appren- 
tice & his master cannot by themselves vacate 
their indenture.-R. v. LANGHAM (INITABITANTS) 
(1781), Cald. Mag. Cas. 126. 

-|—Being a minor he [the 
apprentice] could not agree to the discharge of 
the indentures without the consent of the parish 
officers (WILLES, J.).— Rh. v. SANDFORD (INHABI- 
TANTS) (1786), 1 Term Rep. 281; 2 Bott. 6th ed. 
153.3 99 KK. R. 1095. 

Annotations :—Consd. It. v. Holy Trinity (1790), 3 Term 

Rep. 605. Refd. R. v. Brighthelmston (1793). 5 Term 


Rep, 1883 Roe. Chipping Warden (1799), 8 Term Rep. 
108. 


4434. —-— ~-—.|-—Qu. : whether a parish 
apprentice under age is capable of assenting to 
the cancellation of his indenture of apprentice- 
ship.—K. v. GWINEAR (INHABITANTS) (1834), 1 
Ad. & Kl. 152; 8 Nev. & M. K. B. 297; 2 Nev. 
& M.M.C. 2163 110 6. R. 1165. 
See, now, General Consoll- 
dated Order, 1847 (Statutory Rules & Orders, 
Rev., Vol. X., Poor, England, p. 81, Art. 72). . 

4435. Apprentice of full age.]— Parish 
ipprentice may agree with his master to cancel 
his indentures at twenty-one, though bound till 
twenty-four, without. the consent of the parish. 
-—CCLESAL BIERLOW v. WARSLOW (1766), 1 Wm. 
BL. 592; 96 16. R. 3423 sub nom. R. v. KOCLESAL 
Biertow, Burr. 8. C. 562; 2 Bott. 6th. ed. 434. 

36. -—— ——.]—The assent of authorities 
is not necessary to cancelling parish indentures 
after apprentice atttained twenty-one ; & if there- 
fore after that age apprentice purchase of the 
master the remainder of his time the apprentice- 
ship is dissolved, though indentures neither given 
up nor eancelled.—hR. v. JTARBERTON (JNHABI- 
TANTS) (1786), 1 Term Rep. 139; 2 Bott. 6th 
ed. 436; 99 16. R. 1017, 

Annotations :—~Distd. It. v. Gwinear (1834), 1 Ad. & EI. 

152. Befd. 2. v. Foulness (1817), 6 M. & 8S. 351; Ellen 

v. Topp’ 1851), 6 Kxch. 424. 
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Sect. 7.—AGREEMENTS CONTEMPLATING 
APPRENTICESHIP. 


4437. Contract may be terminated by consent— 
Unless proposed apprentice prejudiced.|—In con- 
sideration of £100 paid by pltf.’s father to A., 
the latter covenanted to maintain & apprentice 
pitf. & that he should take a specified interest in 
all the real & personal estate which A. should 
possess at his death ; the conditions in life of pltt. 
not having been altered, & no expettation on his 
part having been defeated :—Held: this contract 
might be put an end to by agreement between 
pltf.’s father & A. 

Semble: if there had been part performance of 
the agreement altering the condition in life of 
pitfi., then the ct. would not have permitted the 
father to take him back to his prejudice, & would 
have compelled a complete performance in his 
favour.—Hini v. GomMME (1839), 1 Beav. 540; 
8 L. J. Ch. 350; 3 Jur. 744; 48 KE. R. 1050; 
affd., 5 My. & Or, 250, L. C. 

Anne :—Mentd. Green v. Paterson (1886), 32 Ch. D. 


Part XV.—APPRENTICESHIP. 


4438. Liability of master—Improper refusal to 
bind.|—Deft. agreed with pltf.’s father to receive 
pitf., who was a minor, into his service on trial, 
& to take him as apprentice if approved of. Pltf. 
went into the service, & worked for deft. nearly 
two years. After several applications made 
during that time by the father, deft. told the father 
that pltf. should serve out the two years, & then 
be bound, the father paying deft. £10. This was 
agreed to, but deft. shortly after quarrelled with 
pitf., & told him to go home about his business. 
Pitf. went home, & on the father applying to deft. 
for an explanation, the latter told him to go & 
do his worst. The father then caused a letter to 
be written to deft. by his attorney, requiring him 
either to take pltf. as his apprentice, or recom- 
pense him for his work; but no satisfactory 
answer was given, & pltf., by his next friend. 
brought an action to recover compensation for 
his service. The judge put it to the jury on these 
facts, whether or not deft.’s conduct. was such as 
warranted the father in considering the contract. 
for an apprenticeship as rescinded ; & he further 
stated, that if they thought it was, they were to 
give pltf. such compensation for his work as they 
thought proper. ‘The jury found a verdict for 
pitf., with damages by way of compensation for 
his services :—/eld: the direction was right, & 
the verdict not) to be disturbed.— Putuuips v. 
JONES (1834), 1 Ad. & EI. 3333 110 16. R. 12383, 
a{nnotation :—Mentd. Hopkins v. Richardson (1811), 14 

lL. J. Q. B. 80. 

4439. Liability of parent-- If master ready & 
willing to execute—Whether notice of readiness 
necessary.|—The declaration stated that it was 


MASTER OF THE 
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agreed between A., pltf., & B., deft., that A., LB. 
& ©. should, at the expiration of a reasonable 
time, execute an indenture binding (. as an 
apprentice to A., & that B. should pay to A. a 
premium of £60, £5 on the exceution of the inden- 
ture, & the residue by certain bills, to be drawn 
by pltf. & accepted by deft.: averment, that, 
although a reasonable time for B. & C. to execute 
the indenture, & for B. to pay the £5, & to accept 
the bills, had elapsed, & although A. had always 
been ready & willing to execute such indenture, 
& to receive C. as such apprentice, & although A., 
at the expiration of such reasonable time, requested 
B. to execute such indenture, & to pay the £5 & 
accept & deliver to him the said bills, yet. B. did 
not. nor would execute the indenture or pay the 
£5, or accept, & deliver to A., the said bills, but 
wholly refused so to do, & then wholly exonerated 
& discharged .A. from tendering such indenture 
for execution, & such bills for acceptance, ete. 
Plea, that B. did not) exonerate & discharge A. 
from tendering the indenture to him for execu- 
tion, or the bills for acceptance. The issue having 
been found for deft.:- Meld: upon motion for 
judgment. non obstante verediclo, the declaration 
would have been clearly bad without. the aver- 
nent of dispensation : & therefore the issue taken 
thereon was not) an immaterial one, though, by 
reason of the want of an averment that. B. had 
notice of .A.'s readiness & willingness to execute 
the indenture, the declaration would be insufficient 
fo support a judgment for pltf-- Doogoon  v. 
Rosie (1850), 9 C. B82; 1b. J.C. P2465 D4 
lL. T.O.S. 3503 137 H.R. 842. 

Annotation -—Mentd. Cobbold vr. Peto (1872), 27 LT. 1380. 


SUPREME COURT. 


See COURTS. 


MATRIMONIAL CAUSES. 


Sce HUSBAND AND WIFE. 


ee see 


MAYOR. 
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Part 1—The Court. 


See Mayor’s & City of London Court Act, 1920 
(c. cXxxiv), ss. 1, 6, 12. 

1. Inferior court.|---The Lord Mayor's (t. is an 
inferior ct., within Solicitors Act, 1843 (c. 73), s. 27, 
notwithstanding its peculiar customs & juris- 
diction. 

Every attorney duly qualificd is entitled to be 
admitted an attorney therein, although there is not 
é& never has been a roll of the attorneys of that 
ct.—R. v. LONDON Corpn. (1847), 13 Q. B. 1; 
2 New Pract. Cas. 52; 16 L. J. Q. B. 185; 
L. T. O. S. 5363 11 Jur. 867; 116 BE. BR. 1163; 
revad. on other grounds, sub nom. LONDON CORPN. 
v. R. (1848), 138 Q. B. 803; 171. J. Q. B. 330; 
3S. P.3; 13 Jur. 333 sub nom. LONDON CoRpPN. 
v. ASHURST, 11 J, I. O. S. 271, Ex. Ch. 

Annotations :—Consd. London Corpn. v. Cox (1867), L. R. 2 

H. L. 239. Refd. Morris v. Lautour (1864), 9 L. 'T. 767: 

Cooke r. Gill (1873), L. R. 8 C. P. 107. Mentd. Skelton 


v. Rushby (1849), 4 Mxch. 545; It. ev. S. i. Ry. (1853), 4 
H. L, Cas. 471. 


2. 





-|—The Lord Mayor’s Ct. is a ct. of record, 


8 





questioned (MONTAGUE Sauvi, J.) Marriosy o. 
WISEMAN (1865), 18 (. B. N.S. 657; 84 L. J. 
©. P. 216; 12 L. T. 8163 11 Jur. N.S. 6035) 13 
W. RR. 914; 144 BE. BR. 603. 


Annotations :—Reld. London Corpn. cr. Cox (1867), Le 1. 2 
H. L. 239; Cooke v. Gill (1873), L. 8. 8 C. P. 107. 





3. —--.J—LonDON Corpn. 7. Cox, No. 48, 
post. 
4, — -.|—Cooke tr. Gi, No. 9, post. 


5. Court of record.|—Matriiy v, WIsiMAN, No. 
2, ante. 

Judges.|— Sce Mayor's & City of London Court 
Act, 1920 (c. cxxxiv), ss. 2, 3, 4, 12 (1); Local 
Government Act, 1888 (c. 41), 5. 12 (14). 

Officers.|— See Mayor’s & City of London Court 
Act, 1920 (c. exxxiv), 5s. 53 Mayors Court. of 
London Procedure Act, 1857 (c. elvii), s. 413 
Mayor's Court: of London Rules, 1892, Ord. 10, 
ro 33 Common Law Procedure Act, 1852 (c. 76), 
8. 91, &, generally, PRACTICE. 

Sittings.|—Sre Borough & Local Courts of 
Record Act, 1872 (c. 86), 5s. 13 Statutory Rules 


but it is an inferior ct., & its jurisdiction may be | & Orders Rev., Vol. IV., p. 971. 


Part Il—dvurisdiction. 


Secor. 1.—CUSTOMARY JURISDICTION. 
Sup-skcr. 1.—LEGAL JURISDICTION. 

Sce Mayor’s & City of Londun Court Act, 1920 
(c. cxxxiv), ss. 8, 93; &, gencrally, Counts, Vol. 
XVI., pp. 104 et seg. 

6. General rule-- Whole cause of action must 
arise within city.|—No agreement of counsel to 
abstain from making the objection can alter the 
law of the land, which says that an inferior ct. 
can only hold plea where the cause of action 
arises within the local Jimits to which its juris- 
diction by charter or custom is confined (Lop 
CAMPBELL, C.J.).—DE HABER v. PORTUGAL (QUEEN) 
(1851), 17 Q. B. 196; 8 State Tr. N.S. 535; 20 
L. J. Q. B. 488; 16 Jur.164; 117 H.R. 12465 sub 
nom. RK. v. LONDON (LoRD MAyYor), te Worbs- 
WORTH Vv. SPAIN (QUEEN), Di LIABER v. PORTUGAL 
(QUEEN), 18 L. 'T. O. S. 39. 

Annotations :—Consd. London Corpn. v. Cox (1867), I. R. 
2H. L. 239. Refd. Westoby v. Day (1853), 2 E. & BR. 
605; Frith v. Guppy (1866), L. R. 2 C. P. 325 Cooke r. 
Gill (1873), L. R. 8 CG. P. 107; Whinney 7. Schmidt (1873), 
L.R.&C. P2118; Worthington v. Jeffries (1875), L. R10 
CG. P. 379. Mentd. Portsmouth & Partridge v. Inclosure 

Comrs. (1861), 3 L. T. 779; Kingsford v. G. W. Ry. 

(1864), 10 Jur. N. S. 804; The Charkich (1873), L. K. 

4A. & BE. 59; The Parlement Belge (1880), 5 2. D. 197 ; 

Mighell v. Johore, (1894) 1 Q. B. 149; The Browdimayne, 

11916) 1 BP. 64. : 
7. ——.|—While an action was pending in 

the Ct. of Common Pleas for a cause of action 

which arose out of the City of London, pltfs. com- 
menced an action for the same cause of action In 
the Mayor’s Ct., & attached moneys of defts. 
in the hands of their attorneys, who carricd on 
business in the City of London :—Held: as the 
cause of action did not arise within the City of 

London, the Mayor's Ct. had no jurisdi tion, 

& the proceedings in that ct. were therefore vexa- 

tious, & a rule was made absolute to stay the action 

in this ct. unless pitfs. within a week elected to 
abandon the proceedings in the Mayor’s Ct.— 








—~ 


Frith vp. Guppy (1866), L. RR. 2 C. PL. o32s) 386 

ln J. O. P2453 15 1. T. 6165 12 Jur N.S. 1TONL ; 

15 W. BR. 280. 
8. 


——--.|-—LONDON Conpn, v. Cox, No. 


The Mayor's (Ct. of London 
being an inferior ct.. the whole cause of action 
must arise within its jurisdiction, & therefore, 
where a material fact necessary to be proved in 
order to sustain pltf.’s case oecurs out of the 
jurisdiction of such ct., the garnishee against 
whom process of foreign attach, vent has been issued 





18, post. 
9. ei 





a | 


' fo attach moneys owing by him to deft., is entitled 
| to a prohibition against such ct. proceeding with 


the suit. -COooKE v. GILL (1878), LW. 8 CO. P. 107 | 
(24.0.0. P. 083 28 LT. 325 21 W. RR. 334. 
Annotations: Folld. Broad vr. Perking (1888), 4 TT. Le i. 

2153 Jobustone ? Benham (18o8), 4 TT... 313.) Refd. 

Whinney vt. Schmidt. (1873) DP. 8 CLP. tk; Quartly 

v. ‘Tinugnins (1874), LR. oC. 2. dbs Jacobs ¢. Brett 

(1875), L. Re. 20 kq. 13) Cowan ¢. O’Connor (1888), 67 

L. J. Q. B. 4015 Read ¢. Brown (1888), 22 Q. 13. D. 128; 

Whitehead vr. Butt (891), 771. La. Rt. 609 5) Northey Stone 

Co. vw. Gidney (1893), 42 W. R. 99; Payne v« Hogg, 

11900] 2 Q. B. 43. Mentd. Coburn v. Colledge (1897), 

66 L. J. Q. B. 4625 Isaacs 0. Sulbstein, (1916) 2 1K. b. 

139; Goldrei, Foucard v. Sinclaus & Russian Chainber of 

Commerce in London, [J9E8) 1 K. B. 1803 Cheshire 

County Council r. Hopley (1923), £30 L. 'T. 12%; The 

Koursk, [1924] 1. 140; Venn v. Tedesco, (1926) 2 K. B. 

227. 

10.42 .|—- An action having been brought 
in the Mayor’s Ct., London, upon a guarantee 
given by defts. for an attorney’s bill, upon showing 
cause against a rule for a prohibition obtained, 
before declaration on the ground that the whole 
of pltf.’s cause of action did not arise within the 
City of Landon, certain of the charges in the bill 
being for attendances at Westiminster, _ pltf. 
consenting, altogether to abandon his claim. in 
respect. of those items. The ct. discharged the 
rule, but without costs.—-EELLIs o. I LEMING (1876), 
1c. P. D. 287; 45 L. J. Q. B. 512. 
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Sect, 1.-—Customary jurisdiction: Sub-sects. 1 & 2. 
Sects. 2&3: Sub-secis. 1,2 & 3, A.] 
11. ——.]|— JOHNSTONE v. BENHAM (1888), 
4T. L. R. 313. 
Anscation :—Refd. Cowan v. O’Cunuor (1888), 67 L. J. Q. B. 
12, —~— - -|—Broap v. PERKINS (1888), 4 


T. L. R. 545, C. A. 
See, also, Nos. 18, 19, post, & compare Sect. 2, 


sub-sect. 3, B., posi. 
13. When cause of action arises within City— 








Goods ordered from abroad—From merchant 


residing within City—Shipped outside City.|—If a 
merchant abroad orders goods of a shopkceper 
residing within the City of London, to be put on 
board a ship lying beyond the limits of the City 
& the shopkeeper sends them from his shop to be 
shipped in pursuance of the order, the price of the 
goods may be sued for in the Mayor’s Ct. as a debt 

arising within the City HvuxiaAM v. Smitu (1809), 

2 Camp. 103 170 i. R. 1067, N. P. 

Annotations :-~Refd. Crosby v. Hetherington (1843), 4 
Man. & U. 933; Westoby ». Day (1853), 2 E. & B. 605: 
Borthwick v. Walton (1855), 15 C. B. 501; Cooke v. Gill 
(1873), 42L. J.C. 2.08. Mentd. Magrath v. Hardy (1838), 
4 Bing. N. C. 782. 

14, + — Debtor entering debt in deed of arrange- 
ment—- Affidavit within City that schedule correct— 
Whether account stated within City.|---Money in 
the hands of an army agent belonging to L., 
was attached by C., who had sued L. in the Lord 
Mayor's Ct., under a foreign attachment issuing 
out of that ct. It was subsequently attached 
under a garnishee order mac: by a judge of a 
superior ct., on the application of M., a judgment 
creditor of Il. The debt from IL. to C. was not 
contracted within the limits of the City of London, 
& both C. & the garnishee resided out of the city. 
Ju. had become bkpt. in London, & had signed & 
filed in the Ct. of Bkpcy. in London a schedule of 
his debts, including C.’s debt, & the proceedings 
in bkpcy. had been signed by C. as a creditor. It 
was contended that this was a statement of account 
within the city sufficient to give the Lord Mayor's 
Ct. jurisdiction :—Held: without deciding the 
question whether the Lord Mayor’s Ct. had juris- 
diction to attach money in the hands of a garnishee 
residing out of the City, where the cause of action 
arose within the City, there was no. suilicient 
evidence of a statement of account within the city 
to support the action in the Lord Mayor's Ct., &, 
therefore, the attachment from that ct. was over- 
ridden by the judge’s order.—Mornis v. LAN'TOUR 
(1864), 3 New Rep. 475; 9 L. T. 767. 

15. —-— Freight payable within City—Effect of 
delivery of cargo within City.|—Where process had 
issued out of the Lord Mayor’s Ct. against 
garnishecs, &, on cause being shown against a 
rule for a prohibition, it appeared that the claim 
against the original defts. was for extra freight 
due on a charterparty in respect of a voyage from 
the Chincha Islands to the Victoria Docks, not 
within the City of London, & that neither defts. 
nor the garnishecs resided within the City of 
London: —Held: the prohibition must issue, 
although, by the terms of the charterparty, pay- 
ment of the freight was to be made within the 
tity of London. 

Senble: if the cargo had been delivered within 
the City of London, it would have made no 
difference.- -BYRNE 1. GUANO CONSIGNMENT (oO. 
(1872), 25 L. 'T. 9353 1 Asp. M. L. ©. 196. 

16. - Judgment of superior court— Signed 
within City.|—-All the proceedings in an action at 
law in one of the superior cts. are deemed to be 
taken before the ct. itsclf ; & although the master’s 
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a 
office of the Q. B. is situate in the City of London, 
yet a judgment signed thercat is in contemplation 
of law a step in a suit taken before the ct. itself 
sitting at Westminster; therefore a judgment of 
that ct. does not create a cause of action within 
the City of London, upon which a suit in the 
Mayor’s Ct. can be founded.—Taprr v. JONES 
(1874), L. R. 9 C. P. 418; 43 L. J. C. P. 250; 30 
L. T. 499; 22 W. RK. 682. 

17. —— Action for libel—Letter written within 
City-—To person outside City.|.—-BroAD v. PERKINS 
(1888), + T. L. R. 545, C. A. 

Cause of action—Definition of.|—See ACTION, 
Vol. I., p. 18, Nos. 104-108. 

Actions on negotiable instruments.|—See BILLs 
oe Vol. VI., pp. 461, 462, Nos. 2948— 
6 fh ‘ 

Contracts made through post or by telegram. |— 





‘See ConTRACT, Vol. XII., pp. 75, 76, Nos. 435, 436, 


Issue of judgment summons.]—Sce BANK- 
RurtTcy, Vol. V., p. 1082, Nos. 8440, 8441. 


SUB-SECT, 2.—EQUITABLE JURISDICTION. 

18. General rule- -Whole cause of action must 
arise within City.|—(1) The Mayor’s Ct., London, 
has no equitable jurisdiction, unless the whole 
cause of action has arisen within its jurisdiction. 

(2) Mayor’s Court of London Procedure Act, 
1857 (c. clvii), s. 12, does not apply to a suit on the 
equity side of that ct.—R. v. LONDON CORPN. 
(1892), 61 L. J. Q. B. 3829; 8 T. L. BR. 298, D.C. 

19. —— - —-—.]--Pltf. brought an action on the 
equity side of the Mayor’s (‘t. of London for specific 
performance of an agreement to transfer to him 
a certain number of shares in a co. to be formed, 
or in the alternative for damages exceeding £50. 
The bill of complaint alleged the formation of 
the co., which, as appeared by the affidavits, had 
been registered in Scotland :—Held: proof of the 
formation of the co. being a material part of the 
claim both for specific performance & for damages, 
the whole cause of action did not arise within the 
jurisdiction, & defts. were entitled to a prohibition. 
—RBoOwWLER v. BARBERTON DEVELOPMENT SYNDI- 
CATE, [1897] 1 Q. B. 164; 66L. J. Q. B. 1445 75 
L. 'T. 620; 45 W. R. 162; 18 T. L. R. 106; 41 
Sol. Jo. 126, C. A. 

Se, also, Nos. 7-12, anle. 

20. Proceedings in nature of discovery.|—RH. 
v. PoRSON, R. v. CosTER (1843), 2 L. T. O. S. 213. 

21. Not affected by Mayor’s Court Act, 1857 
. elvii), s. 12.)—Rt. v. LONDON CorpNn., No. 

8, ante. 


er en 


Srecr. 2.--FOREIGN ATTACHMENT. 

Attachment of debts, generally.|—-See HxEcu- 
TION, Vol. XXI., pp. 617 et seq. 

22. Process personal—Not applicable to corpora- 
tion aggregate.|---(1) The process against a 
garnishee, to enforce obedience to the, jurisdiction 
of the Lord Mayor’s Ct. in foreign attachment, ig 

ersonal, & cannot be applicd to a corpn. aggregate. 
Where, therefore, a corpn. aggregate was cited, as 
garnishee, to appear in the Lord Mayor's Ct., 
it was held entitled to maintain prohibition. 

(2) The suit of foreign attachment is founded 
upon ancient custom, & in itself is perfectly valid, 
The process by which it is sought to be enforced 
must be strictly pursued according to the custom. 
Fictitious summonses & returns will render the 
suit invalid. LONDON CORPN. v. LONDON JOINT 
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Stock BANK (1881), 6 App. Cas. 393 ; 50 L. J.Q. B. | Q. B. D. 5388; 57 L. J. Q. B. 638; 60 L. T. 8; 
594; 45 1. T. 81; 29 W. R. 870, H. L.; affy.S. C. | 535. P. 39; 37 W.R. 44; 47. 1. R. 775, C. A. 

sub nom. LONDON Joint Stock BANK v. LONDON | .tnnotetions :— Mentd. Farquharson r. Morgan, [1894] 1 
CoRPN. (1880), 5 (. P. 1. 494, C. Avs & affy. | QB. 552; KR. c. Speyer, R. v. Cassel, (1916) 1 K. B. 595, 
(1875), 1C.P.D, 1. 28. —_— ----— Not applicable to suit on equity 


Annotations :—As8 to (2) Refd. Re Price, Hr p. Sear (1881), 5 ? 
17 Ch. D ; Martin vr. Nadel, [1906] 2 K. B. 26. side.|—R. v. LONDON CORPN., No. 18, ante. 


Generally, "Mentd. St. Leonard’s, Shoreditch, Grdns. r. 
Franklin (1878), 47 L. J. Q. B. 727; Vickers v. Stevens & 
La Conception Gold Mining Co. (1881), 44 L. T. 679; KR. 


v. Tyler & International Commercial Co., [1891] 2 Q. RB. 
S88; Hobeon o. Smith (89h) Fee Pan SUB-SECT. 2.—“ DWELLING OR CARRYING ON 


23. Must be pursued strictly according to custom BUSINESS WITHIN CITY.” 
—Suit rendered invalid by fictitious summonses & 29. ‘* Carry on business ’’—-Meaning of—General 
returns.|— LONDON CoRPN. v. LONDON Joint | Superintendence & management.]—'The place where 
Stock BANK, No. 22, ante. a railway co. carries on its business within Mayor’s 
Norr.— The effect of the above decision has been oy oF Soe ee nue “ oo 
to render the process of foreign attachment practically = Fisk eat il ab ie 4 ee Pe - Whe , 
obsolete, Cases on foreign allachment decided prior ects Na acti nn coher a ican AR tee he 
to 1881 have therefore been onvitted. herefore, it) appeared that defts. had a chief 
office, Which was also a terminal station, in London, 
but. that) their business was managed at. Victoria 
eB ore, gh Station, which was not within the City: Held: 
they carried on their business at. Victoria Station, 
& not within the City.- Roars vv. LONDON, 
SEct. 3.—STATUTORY JURISDICTION. ae & at Ry. Co. (1877), 26 W. R. 192. 
ae - Sie . —— --— Principal office & substantial busi- 
: she aries fee AN OENEIAT: ness conducted outside City.|-—The South Eastern 
See Mayor's Court of London Procedure Act, | Ry. Co. have astation in Cannon Street, City, where 
1857 (c. clvii), s. 12. a considerable portion of their business is trans- 
24. Effect of Mayor’s Court of London Pro-| acted. Their principal station, where the meet- 
cedure Act, 1857 (c. clvii), ss. 12, 15—Extension | ings of the directors are held & the general & 
of jurisdiction--Claim of fifty pounds or under.| .- | substantial business of the co. is conducted, is 
(1) Deft. for valuable consideration indorsed to | without the City :—J/eld: the co. do not ‘ carry 
pltf. a cheque for £10, payable at a bank in the | on business ” within the jurisdiction of the Mayor’s 
City of London; the cheque was dishonoured | Ct., within Mayor’s Court of London Procedure 
upon presentation; the indorsement was at S: | Act, 1857 (c. clvii), s. 12.---Le TAILLEUR », SouTH 
in Yorkshire. Pltf. having sued in the Mayor’s | MASTERN Ry. Co. (1877), 8 C. P. DIS, 
Ct., London, to recover the amount of the cheque, | Annotations :-- Refd. Re Bowie, Ex p. Breull (1880), 60 L. J. 
deft.’s attorney applied to this ct. for a prohibition ; | Ch. 888s Grabam rc, Lewis (1888), 47 L. J. Q. B. 376. 
—IHeld: the dishonour of the cheque within the 31. —--~ -~ --- Persons carrying on trade—Clerk 
City of London did not. give the Mayor’s Ct. | employed in solicitor’s office.|—A clerk employed 
jurisdiction, a prohibition ought to issue & appet. | by a solr. at offices in the City of London does not 
for the same was entitled to costs. ‘carry on business ”* there within Mayor’s Court 
(2) The circumstance of the debt. or damage | of London Procedure Act, 1857 (c. elvii), 8. 12, 
being under £50 does not prevent. this ct. from | so as to be subject. to the jurisdiction of the Mayor’s 
issuing a prohibition to the Lord Mayor's Ct. where | Ct. 
the cause of action arose without its jurisdiction. T am of opinion, looking at this Act of Parlia- 
ROBINSON v. EMANUET. (1874), lL. R. 9 C2. P. 4145 | ment, that we ought to give the words their 
48 LL. J.€. P. 2445 807. T. 500. primary business sense, already well known in the 
Annotations: 48 to (1) Consd. Hawes vr. Paveley (1876), City, namely, the carrying on of business by the 
46 1. J.Q. B18. Generally, Retd. Evans 7. Nicholson (1) | person whose business it, is. The Act meant to 
ar a Ree oT “og Menta. Her. County of London JJ. | oxtend the jurisdiction of the Mayor's Ct. to 
re tee persons who carry on some trade ~not. to persons 


25. —— —— ~~ aj. (1) The effect of above | who merely obey orders (LORD Esinr, M.R,).-— 
sects. is to extend the jurisdiction of the Mayor's | Grairam v. Lewis (IS88), 22 Q. B.D. 13 BR Loe 


Ct. in cases within sect. 12, & consequently iL (). B.117: 587. Po 1662 SN. RR. 8. sab nom. 
prohibition cannot be granted to prohibit an action | Tews v. GRAII AM, 37 W. R. 73, C. A, 

in the Mayor's (t. for a sum of less than £50, deft.) i anotution « —Mentd. Ite Clark, Kr p. Pope & Owles, LI9T] 
carrying on business, & part of the cause of action 3K. B. 1095. 

having arisen, within the City. 

(2) The effect of above sect. (sect. J5) I have 
already held, after very carefu] consideration, to be 
that deft. must, if he object in the Mayor’s (t. to 
the jurisdiction, do it by way of plea, & not in any 
other way (JESSEL, M.R.). 

(3) If there is no jurisdiction, then there must 
be express words taking away the right of pro- 
hibiting from the superior ct., or it will remain 
(MELLISH, L.J.).—HAWES v. PAVELEY (1876), 1] 
Cc. P. D. 418; 46 L. J. Q. B. 18; 34 L. T. 836 ; 


24 W. R. 895, C. A. 
-——.] — WILLIAMSON  v. 


26. ——_-_  -———— 

COTTERELL (1880), 70 L. T. Jo. 24, C. A. 

27. —— .|—If pltf. had ciaimed £50 
or less he would not have had to show that the 
whole cause of action arose within the City | —The terms of a sale of the lease, goodwill & 
(LINDLEY, L.J.).—BRoaAD v. PERKINS (1888), 21 | fixtures of a business carried on in Surrey having 


J.—VOL. XXXIV. M M 








See, also, Country Courts, Vol. XIIT., pp. 458 
el seq. 

‘* Dwell ’’ --- Meaning of.) -- See, generally, 
County Courts, Vol. XIII, pp. 457 et sey. 


a ee 


SuB-secT. 3.—' WHOLE OR PART OF CAUSE 
OF ACTION ARISING WITHIN Crry.”’ 
A. In General. 

See Mayor’s Court of London Procedure Act, 
1857 (c. clvii), 8. 12. 

32. Sale of lease, goodwill & fixtures——One 
counterpart signed by defendant outside City — 
Other subsequently signed by plaintiff within City.| 
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Sect. 3.—Statutory jurisdiction: Sub-sect. 3, A., B., 
C. & D.; sub-sect. 4.| 


been agreed upon orally, two counterpart docu- 

ments were drawn up, embodying such terms. 

One of these was signed by the purchaser at Bow 

in the county of Middlesex. The other was sub- 

sequently signed by the vendor in the City of 

London. The two documents were then exchanged 

between the parties, & the deposit was paid at the 

office of the purchaser’s solr. in the City of London. 

The sum of £50, part of the purchase-money, being 

unpaid, the vendor sued for the same in the Mayor’s 

(Ct. :--Held : the cause of action did not in part 

arise within the jurisdiction of the Mayor’s Ct., & 

therefore a writ) of prohibition must issue.— 

ALDERTON v. ARCHER (1884), 14 Q. B.D. 13 54 

L. J.Q. B. 12; 510. T. 6615 33 W. R. 136. 

33. Assignment of debt—Made within City.|— 
The assignment of a debt in accordance with 
Jud. Act, 1873 (c. 66), s. 25 (8), is a part of the cause 
of the assignee’s action for its recovery within 
Mayor’s Court of London Procedure Act, 1857 
(c. elvii), s. 12, & such an assignment therefore 
within the City of London or the liberties thereof 
is sufficient to found the jurisdiction of the Mayor’s 
Ct.— READ v. BRown (1888), 22 Q. B. 1D). 128 ; 
58 I. J. Q. B. 120; 60 L. T. 2503; 37 W. RK. 131; 
5. . R. 07, C. A. 

Annotations :—Refd. Bennett o. White, [1910] 2 K. DB. 643. 
Mentd. Whitchcad +, Butt (1891), 7 T. L. RR. 609 5 Coburn 
vp. Colledge, [1897] 1 Q. BB. 702; Goldrei, Foucard & Son v, 
Sinclair & LRussian Chamber of Conumeree in London, 

1918) 1 K. B. 180; He Pain, Gustavson v. Haviland, 
(1919) 1 Ch. 383 Cheshire Coursey Couneil ». Hopley 
(1923), 130 L. T. 1283; The Koursh, [1924] P. 140; Venn 
v. Tedesco, [1926] 2 K. B. 227. 


B. Account Slated within City. 


See Mayor’s Court of London Procedure Act, 
1857 (ec. clvii), 8. 12. 

34. Letter received within City—Posted outside 
City.|—Deft. in an action in the Mayor’s Ct., had 
written a Ietter addressed to & received by piltf. 
in the City, but posted out of the City, in which 
there was a distinct admission of the debt after- 
wards sued for. 

A rule nisi having been obtained for a pro- 
hibition to the Mayor’s Ct., it was held that upon 
a claim on an account stated the prohibition could 
not issuc, as the Mayor’s (t. had jurisdiction ; that 
by the receipt of the letter in the City an account 
was stated in the jurisdiction, &, therefore, a com- 
plete cause of action arose there :—Held: the 
statement of an account is analogous to the aceept- 
ance of: a contract, & an account was here stated 
by deft. at the moment when he posted the letter, 
but the statement was continuous until ‘t reached 
pitf., at which time it was an account stated to 
him at the place where he received it.—EVANS ». 
NicnHo.son (1875), 45 L. J.C. P. lli,n.; 32 L. T. 
778 3 previous proceedings, 32 L. 'T. 664. 
Annotations :—Apld. Taylor vr. Jones (1875), 1 CG. P. D. 87. 

Folld. ‘Taylor v. Nicholls (1876), 1 C. P. D. 242. Apld. 

KR. re. Rogers (1877), 3 Q. B.D. 28. Folld. Bennett r. 

Cosgriff (1878), 38 L. T.177; Grundy v. Townsend (1888), 

36 W.R. 531.) Refd. Wallace v. Allen (1875), 32 L. T. 830. 

35. —- .j-- R. v. LONDON (LORD MAyor) 
(1886), 30 Sol. Jo. 538 D. C. 

36. —--— -.| —Pltf.’s solr.. who carried on 
business within the jurisdiction of the Mayor’s 
Ct. of London. wrote to deft. demanding payment 
of £7 6s. Ud. for goods sold & delivered by pltf. 
to deft. Neither of the parties resided or carried 
on business, nor was the contract entered into, 
within the jurisdiction. Deft., in a letter written 
to pltf.’s solr., posted outside, but received within, 
the jurisdiction, admitted that he owed £5 6a. 6d. 
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to plitf. Pitf. having brought an action in the | 
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Mayor’s Ct. to recover £7 6s. 6d. for goods sold & 
delivered, deft. obtained a writ of prohibition 
staying proceedings therein. Pltf. then brought 
a second action to recover £5 6s. 6d. on an account 
stated, & deft. obtained a second writ of pro- 
hibition :—Held: the admission of deft. & the 
bringing of the second action amounted to an 
account stated; the account was stated within 
the jurisdiction of the Mayor’s (t.; pltf.’s solr. 
was his agent to receive the admission & to state 
the account; &, therefore, the Mayor’s Ct. had 
jurisdiction to try the = action. -Grunny v, 
TOWNSEND (1888), 36 W. KR. 5313 4 T. L. R. 402, 
C. Aw; revag. S.C. sub nom. Rev. LONDON CORPN. 
& TOWNSEND, 4 T. LL. R. 208, D. C. 

A nnotation :—Refd. Warwick 7. Warwick (1918), 34 T. L. Tt. 

5. 


37. ——— Written outside City.|—A superior ct. is 
not bound to prohibit an action in the Lord Mayor’s 
C(t. unless it is satisfied that no one entire causc of 
action arose within the jurisdiction ; & if makes no 
difference in law whether the application for such 
a prohibition be made before or after verdict. 
A sale had been effected & the goods delivered 
outside the jurisdiction; but a promise to pay for 
them, written outside, had been received by pltf. 
within the jurisdiction. The ct. refused to pro- 
hibit an action brought for goods sold & delivered 
& on accounts stated, since it was not clear that 
the Mayor’s Ct. had not jurisdiction to hear & 
determine the  concessit solvere.—-'TAYLOR  v. 
NICHOLLS (1876), 1 CO. P. 1). 242; 45 L. J. Q. 3B. 
455; 24 W. R. 673. : 
stnnotations :—Folld. Grundy vv. Townsend (1888), 36 

W. RR. 531. Refd. Rennie vr. Ratcliff? (1877), 35 L. 'T. 833; 


Davis v. a tan Mining Co. (1878), 3C. P. D. 228; Hall 
v. Launspach, [1898] 1 Q. B. 413. 


C’. Actions on Negotiable Instruments. 

See Mayor’s Court of London Procedure Act, 

1857 (c. elvii), 5s. 12; &. generally, Bows oF 
EXCHANGE, Vol. VI., pp. 461 ef seq. 

38. Drawn within City—-Indorsed within City— 
Payable outside City.|--Pltf. sued deft. in the 
Mayor's (t., London as drawer of two cheques 
upon the Huddersfield branch of the Midland 
Banking co. Tn answer to a rule for a prohibition 
it was sworn that the cheques were drawn «& 
indorsed by the payee to pltf. in London, that the 
drawer had no effects in the hands of the Midland 
Banking co. & that he had long since had notice 
from the bank that cheques drawn by him would 
not be paid unless previously provided for :— 
Held: there being no obligation on pltf. to prove 
presentment & dishonour, there was no ground for 
a prohibition.—Wirti v. AUSTIN (1875), L. R. 
10 C. P. 689 ; 32 L. T. 669. 

Annotation :-—Reld. Ae Bethell, Bethell rv. Bethell (1887), 

34 Ch. ). 561. 

39. - Defendant residing outside City.|— 
HAWKINS v. JEFFREYS (1876), 34 L. T. 837 C. A. 

40. Drawn outside City—Discounted within City.| 
—H. v. LONDON Coren. & Lewis (1887), 3 T. L. RB. 
648, D. C. 

41. Indorsed outside City—Dishonoured within 
City.|RoBINSON v. EMANUEL, No. 24% ante. 

42. Delivered to indorsee within City—Drawn & 
accepted outside City.|— WILLIAMSON v. COTTERELL 
(1880), 70 L. T. Jo. 24, CCA 

Sce, also, No. 53, post. 


D. Sale of Goods. 
See Mayor’s Court of London Procedure Act, 
1857 (c. elvii), s. 12. 
43. Goods ordered outside City—Delivered to 
carrier named by buyer—Partly within & partly 
without City.|—Orders were given for goods at 





Part [I.—JurIspiIcTIon. 


Poplar to be delivered to a carrier named by the 
buyer, & to be paid by him. The goods were 
received by the carrier, on delivery orders handed 
to him by the seller in the City of London, partiy 
within & partly without the City. An action 
having been brought for the price in the Lord 
Mayor's Ct. :—Held: part of the cause of action 
arose out of the jurisdiction of the Ct., & therefore 
deft. was entitled to a prohibition—Go.p v. 
a (1874), 1. BR. 10 CG. P. 1493 23 W. R. 
Annotations :—Refd. Evans vr. Nicholson (1875), 32 L. T. 

O64 5) Hllis 7 Fleming (1876), 1 C. P. D. 2373; Hawes ¢. 


Paveley (1876), 46 1. J. Q. Bo 18s Re. London Corpn. 
(1892), 61 L. J. Q. B. aye pe ci 


Compare No. 25, ante. 


44. — - Order received at place of business 
within City.]- In an action brought in the Lord 
Mayor’s Ct. for the price of poods sold, it was 
sworn that part of the goods for the price of which 
ptf. sued were ordered by a letter posted in 
Liverpool, & received by the deft. at his house of 
business in London. 

Rule for a prohibition discharged, on the ground 
that the latter was a continuing order, & spoke in 
the place where it was received, & therefore that 
part of the cause of action arose within the 
jurisdiction. BENNETT v. Coscarirr (1878), 38 
I. T. 177, D. C. 

45. ------ Sent from within City.i—SpARGOR v. 
TIUGHEs (1887), 3 'T. L. R. 545, D.C. 

46. Goods ordered from outside City—. By person 
carrying on business within City— Delivery within 
City.|—Deft., who carried on business in the City 
of London, posted a letter there containing an 
order for goods, addressed to pitf. in Surrey. No 
letter was sent accepting the offer; but the goods 
were taken by a servant of pltf. & delivered to deft. 
in London:--Held: the whole cause of action 
arose in the City.--TAYLOK v. JONES (1875), | 
GO. P. D. 87; 45 1. 0. Q. Bo 1103 310. TM 1st. 


stnnotations: + Refd. Bennett 7. Cosgriff (1878), 38 L. T. 1773 
Pletts v. Beattie, [1896] 1 Q. B. 59%. 


SuB-sEctT, 4.—Mopk OF ORJECTION TO 
JURISDICTION. 


See Mayor’s Court of London Procedure Act, 
1857 (c. clvii), s. 15. 

47. By plea within court— Whether right to pro- 
hibition barred.|—-Mayor’s Court of London Pro- 
cedure Act, 1857 (c. clvii), s. 15, enacts that “ no 
deft. shall be permitted to object to the Juris- 
diction of the ct. in or by any proceeding what- 
soever, except by plea.’ An ordinary action of 
debt having been commenced in the ct. to which 
deft. did not appear, a foreign attachment was 
issued at the instance of pltfs. Deft. having 
obtained a rule wisi for a prohibition, upon the 
ground that the cause of action did not arise within 
the jurisdiction of the ct., which the aflidavits 
in support of the motion primd facie showed was 
the case :-—lleld : under sect. 15, objection to the 
jurisdiction could, be taken only by pleading to the 
action, & the rule must be discharged. 

Qu. : whether, independently of the enactment 
above a prohibition at the instance of a deft. would 
be granted before appcearance.—MANNING  v. 
FARQUHARSON (1860), 30 L. J. Q. B. 223; 6 Jur. 
N. S. 1800; sub nom. Re MANNING, MANNING v. 
FARQUHARSON, 3 L. T. 38783; sub nom. Kae ph. 
FARQUHARSON, 9 W. R. 107. 

Annotations :~--Consd. London Corpn. v. Cox (1867), L. lh. 


2H. L. 230. ahtd. Quartly v. Timmins (1874), L. R. 9 
C. P. 416, n. . Jacobs v. Brett (1875), L. R. 20 Ky. 


a A A ces 


531 


Oram v. Brearey (1877), 2 Ix. D. 346. Refd. Frith v- 
Guppy (1866), 36 L. J.C. P. 45; Bridge v. Branch (1876), 
1C. P. D. 633; Hawes v. Pavely (1876), 34 L. 'T. 836. 

48. - ——.|-—-(1) The Lord Mayor’s Ct. in 
London is an inferior ct. 

(2) Where an inferior ct. proceeds in a cause 
properly within its jurisdiction, no prohibition 
evn be awarded till the pleadings raise some issue 
which the ct. is incompetent to try. But where 
the foundation for the jurisdiction is itself defective, 
a prohibition may be applied for at once. When, 
therefore, process had issued out of that ct. against 
C. as a garnishee, & he declared in prohibition, 
aw plea which set up the custom of foreign attach- 
ment, but did not allege, & the fact did not warrant 
any such allegation, that the original debt, or the 
debt. alleged to be due from the garnishee to deft., 
arose within the City, or that any one of the 
parties to the suit was a citizen, or was resident 
within the City, the plea was held insufficient to 
show the existence of jurisdiction, & consequently 
the yarnishee was at liberty in such a case to 
proceed in prohibition without first putting in a 
plea in the Lord Mayor’s Court setting forth the 
facts which showed the want of jurisdiction. 

Where the defect is not apparent & depends upon 
some fact in the knowledge of appet., which he 
had an opportunity of bringing forward in the ct. 
below & he has thought proper without excuse 
to allow that ct. to proceed to judgment without. 
setting up the objection & without moving for a 
prohibition in the first instance, considering that 
the writ though of right is not: of course the ct. 
would decline to interfere except perhaps upon an 
irresistible case & an excuse for the delay such as 
disability, malpractice or matter newly come to 
knowledge of appet.. (WILLES, J.).—LONDON 
Corpn. v. Cox (1867), L. R. 2 UH. L. 230; 36 
L. J. Wx. 225; 16 W. R. 41, HW. L.3 affg. S.C. 
sub rom. COX v. LONDON CoRPN. (1863), 2 TT. & C. 
401, Mx. Ch. 3 (1802), 1 H. & C. 338. 

Annotations -- 18 to (1) Retd. Spon v. Judkins (1878), 
3C. 2. D. 489. uf to (2) Apld. Banque de Credit Com- 
Inercial vr. De Gas (1871), L. Rh. 6 C. RP. P42; Byrne v. 
Guano Consignment Co. (1872), 25 L. 'T. 935. Consd. 
Cooke v, Gill (1873), L. BR. C. iP. 1075 Jacobs v. Brott 
(1875), L. Tt. 20 Inq. 1.) Distd. Hawes ». Paveley (1876), 
1c. P. oD. 418. Consd. London Corpn. », London Joint. 
Stock Bank (1881), 6 App. Cas. 393; Combe vw. De la 
Bore (1882), 22 Ch. D. 316. Apld. Broad v. Perkins (1888), 
21 Q. B.D. 5338.) Consd. Farquharson vr. Morgan, [1894] 
1 rf B. 552; MelIntosh «+. Simpkins (1901), 84 L. T. 21. 
Refd. Shea ¢. United Sich & Burial Soc. of St. Patrick 
(1867), 17 1.7. $76; Buecleuch ». Metropolitan Board of 
Works (1870), T. KR. 3 Mxeh. 2213 Quartly v. Timmins 
(187) L. a. Oo CC. PL. 4f6s) Chamnbers o. Green (1875), 
la 2. 20 Ma. 552; Wirth », Ansten (1875), 32 L. T. 669 5 
Worthington v. Jeffries (1875), La. Re 10 CG. P2879 35) Bridge 
rv Branch (1876), 1C. P. oD. 633 5 Oram v. Brearey (1877), 
2 Ba. 2. 34163 Serjeant e¢. Dale (1277), 2 Q. B. D. 558; 
Chadwick tv. Ball (1885), 14 Q. B.D. 855; Tt. vw. Shrop- 
shire County Court. Judge (1887), 20 Q. B. J). 242; Read 
tv. Brown (L888), 50 L. T. 6053; Moore v. Gamgeo (1890), 
25 Q. 438. D. 2445 Payne». Hoge (1900), 82 L. TT. 5843 FR. 
e. Tristram, (1902) 1 K. 2B. 8165 22e Cundall & Vavasour 
(1906), 956 L. T. 48335 Jee Clifford & O'Sullivan, (1921) 
ZA.CLS7™0. Generally, Mentd. Webster v. Webster (1862), 
8 Jur. N.S. 1097; Morris v. Lantour (1864), 3 New Rep. 
4753 Frith vr. Guppy (1866), L. nh. 2c. bP. 323 Atwood 

vt. Sellar (A879), t Q. B.D. 3425; British South Africa Co. 

tT Companhia de Mogambique, [1893] A, C. 602 5 Watson 
rt. Potts (No. 2), [1899] 1 Q. B. 430; Falkingham ¢. 

Victorian Rys. Conir., (1900) A. C. 452 ;. Norwich Corpn. 

v Norwich Klectric Tram. Co., 1906) 2 K. B. 119; Board 

t. Board, [1919] A. C. 956; St. Magnus, etc. Parochial 

Chureh Council vr. London Diocese Chancellor, [1923] P. 38. 


49, —_-- -.]--Deft., wishing to object to the 
jurisdiction of the Mayor’s Ct., must do so by plea, 
& not by application for a writ of prohibition.— 
BRENAN v. CRADLEY (1868), 17 L. T. 5493; 16 
W. R. 754. 

50, --—— ——.|— Deft. in an action in the Lord 
Mayor’s Ct. may obtain a writ of prohibition, 
notwithstanding Mayor’s Court of London Pro- 





1: | cedure Act, 1857 (c. clvii), s. 15, the real effect of 


1° vw 9, 


532 Mavor’s anp Ciry 


Sect. 3.—Statutory jurisdiction: Sub-sects. 4 & 5. 
Part III, Sects. 1,2, 3,4 & 5.) 


that: sect. being only to limit the modes of objecting 

within the Lord Mayor’s Ct. to the jurisdiction.- - 

Jacoss v, Brett (1875), L. R. 20 Eq. 1; 441. J. 

Ch. 377; 32 L. T. 522; 23 W. R. 556. 

Annotations :—Folld. Bridge r. Branch (1876), 1 C. P. bb. 
633; Oram r. Brearey (1877), 2 ix. D. 346. Refd. London 
Joint Stock Bank r. London Corpn. ( heh GP.D.1; 


Hawes v. Paveley (1876), 46 Li. J. Q Mentd. He 
Macleay (1875), L. lt. 20 Kg. 186. 





51. ——.]|—IIAWEs v. PAVELKY, No. 25, 
ante. 
52. —--- ——— Defendant undertaking to plead 


to issue.|— MALLETr v. MILLWALL Dock Co. (1871), 
67. J. N.C. 106, 


See, also, Courts, Vol. XVI., pp. 202, 203, 
Nos. 1113-1115. 

58. Effect of plea to jurisdiction. - In action on bill 
of exchange.|—-A plea to the jurisdiction in an 
action by concesstt solvere in the Lord Mayor's 
Ct., London, by the indorsce against the acceptor 
of a bill of exchange made payable at a banker’s 
in London, but not specially, admits the drawing, 
acceptance, indorsement, & dishonour of the bill, 
but not that either of them took place within the 
City of London.—SEWELL v. CHEETHAM (1874), 
L. R.9 C. P. 4203; 43 L. J.C. P. 289; 38 J. Py 
696 ; 22 W. RB. 695, 


or Lonpon Court. 


Sus-sect. 5.—CoUNTERCLAIMS. 

See Jud. Acts, 1878 (c. 66), ss. 88, 90; 1884 
(c. 61), s. 18. 

54. Cause of action arising within jurisdiction— 
Counterclaim founded on claim arising outside 
jurisdiction—-In excess of statutory amount. | 
Under Jud. Act, 1873 (c. 66), ss. 89, 90, inferior 
cts., when pitf.’s cause of action arises within the 
jurisdiction, have power to entertain a counter- 
claim by deft., founded on a claim arising out of 
their jurisdiction locally, & in excess of the amount 
to which that jurisdiction extends, but they can 
entertain such counterclaim only 80 far as it 
constitutes an answer to pitf.’s claim. 

Pltf. brought his action in the Mayer’s Ct. on 
a cause of action arising within the Jurisdiction. 
Deft. set up a counterclaim, founded on a claim 
arising out of the jurisdiction, & in excess of the 
amount to which the jurisdiction extended. The 
Ct. of Appeal refused to prohibit the Mayor’s (+. 
from entertaining the claim.—Davis v, FLAGSTAFF 
SILVER MINING (Co. OF UTA] (1878), 3. C. P. D. 
228; 471.3. Q. B. 503; 381. T. 769; 26 W. R. 
431, C. A. 

Annotation --—Mentd. Webster vr. Armstrong (18845), 1 

TL. R, 213. 





Procedure in  counterclaim.|; Sec Mayor’s & 
City of London Court Rules, 1921, Sched. 1., 
Ord. 3, rr. 6-12. 


mt cree 


Part ill—Practice and Procedure. 


SEcr. 1.—IN GENERAL. 

See Mayor’s & City of London Court Act, 1920 
{c. cxxxiv), ss. 8, 9; Mayor’s & City of London 
Cowt Rules, 1921. 

55. Rules of Judicature Acts—Not applicable tc 


Mayor’s Court.|— Pryor v. Ciry OFrFices Co., No. 
58, post. 


Sect. 2.—BARRISTERS AND SOLICITORS. 

Sec Mayor’s & City of London Court Rules, 1921, 
Ord. 43 &, generally, BARRisrens, Vol. III, pp. 
319, 320; SoLicrrors,. 

56. Admission of solicitors.|—R.  v. 
CoRPN., No. 1, ante. 

57. Liability of solicitors—-Negligent conduct of 
proceeding.|—An attorney, before he takes upon 
himself to sue out a writ in a ct. of peculiar con- 
stitution, is bound to ascertain that the ct. has 
machinery to carry out the object of the action. 

Deft. having insured in London goods on a 
voyage to Calcutta, & the goods having been 
damaged on the voyage, deft. instructed pltf., an 
attorney, to take steps to obtain compensation 
from the underwriters. Pltf. wrote letters to them 
demanding payment, & this being ineffectual, 
took out writs against them in the Mayor’s (‘., 
&, after issue joined, applied for a commission 
to examine witnesses in India, which that Ct. had 
no power to grant, & the actions were accordingly 
discontinued. Pltf. having sued deft. for his 
costs :——Held: pltf., from the nature of deft.’s 
claim, must or ought to have known that it would 
be necessary to take the evidence of witnesses in 
India, & was bound to have ascertained before 
suing there that the Mayor’s (4. could issue a com- 
mission, & he was therefore guilty of such negligence 
as disentitled him from recovering his costs in the 
actions.—Cox v. LEECH (1857), 1 C. B. N.S. 617; 
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26L.3.(. P.125; 28L. T. 0.8. 370; 3 Jur. N.S. 
442; 5 W.R.109; 140 BK. R. 254. 


SrcT. 3.— JUDGMENT. 

See Mayor’s Court of London Procedure Act, 
1857 (c. clvii), 8. 51. 

58. Under R. S. C., Ord. 40, r. 10—On motion 
for new trial—Judge not entitled to direct.|—The 
judge of the Mayor’s Ct., London, has no power, 
on a motion before that Ct. for a new trial, to direct 
judgment to be entered for either of the parties in 
the action, as a judge of the Iligh (t. can do under 
above rule, no rules having been made for applying 
the rules of Jud. Acts to that Ct., & no such power 
being given to an inferior ct. by Jud. Act, 18738 
(c. 66), 8. 89. Where, notwithstanding such want 
of power, the judge of the Mayor’s Ct. has acted 
as if he had such power, an appeal will lie to the 
Ct. of Appeal in respect of his having so erroneously 
acted.—PRyYoR v. City OFFICES Co. (1883), 10 
Q. B. D. 504; 52 L. J. Q. B. 362; 48 L. T. 698 ; 
pear eene vf a low vr. Shuttleworth, [1902] 1K. B 

L — : a Jeworth, [190% ‘. B. 
Ana Menta. apeers &. Daggers (1885), Cab. & KL. 503; 

KR. v. Selfe, [1908] 2 K. B. 121. 

59. Must be entered in accordance with finding 
of jury—Trial of issue of fact..—RORERTS v. 
BANCROFT (1895), Glyn & Jackeon’s, Mayor’s 
Court Practice, 3rd ed. pp. 189, 153, C. A. 

60. Variation or alteration of judgment.]—The 
judge of the City of London Ct. having given judg- 
ment in a case has no power subsequently to vary 
or alter his judgment.—THE REcEPTA, as reported 
in, [1893] P. 255; 42 W.R. 73; 1 RH. 644, C, A; 
sub nom. THE RECEPTA, GORDON v. FRANCIS, 9 
T. L. R. 535. 


Annotations :—Apld. Re London Scottish Permanent Bldg. 


Soc. (1893), 63 L. J. Q. B. 112. Refd. Mowlem v. Dunne 
(1912), 106 L. T. 611. 





Parr [[].—Practricrk anp PROCEDURE. 


61. ——.]—In the winding-up of a building 
society under Building Societies Act, 1874 (c. 42), 
under the supervision of the City of London Ct., 
the judge, without the consent & against the 
wishes of both parties to the application before 
him, ordered the reference of an issue to a layman, 
imposed terms as a condition precedent to the 
hearing of such reference, & subsequently dis- 
charged his own order of reference altogether 
owing to the refusal of either party to comply with 
the condition :—Held : inasmuch as the judge of 
the City of London Ct., acting under Building 
Societies Act, 1874 (c. 42), had no power to order a 
reference without the consent of parties, & also 
as he could not of his own motion vary or dis- 
charge any fina] order of his own, the judge had 
acted in excess of jurisdiction, & a writ of pro- 
hibition ought to issue.—Re LONDON SCOTTISH 
PERMANENT BuILpInG Socikty (1893), 63 L. J. 
Q. B. 112; 42 W. RB. 464; 38 Sol. Jo. 43, D.C. 
corer Me jo need R. v. North, Kr p. Oakey (1926), 43 

62. Effect of judgment as estoppel—-Same pro- 
ceedings with different object.|—To oust the juris- 
diction of the Ct. of Ch., it must be shown that, 
according to the custom of the City of London, 
the judgment of the Lord Mayor's Ct. in a suit 
between the same persons as are parties in the suit 
in this (t., is conclusive. Semble: If the pro- 
ceedings in this ct. be the same & between the 
same parties as in the Lord Mayor’s Ct., but. the 
object different, the proceedings in Lord Mayor's 
Ct. are not conclusive. BEURENS v. SIEVEKING 
(1837), 2 My. & Cr. 602; 40 EB. R. 70695 sub nom. 
SIEVEKING v. BEHRENS, 1 Jur. 320, L. C. 
Annotations :—Refd. Bainbrigge +. Baddeley (1847), 2. Ph. 

100: mone Osborre v. Wales (1861), 2 Moo. P. C. ©. 





See, generally, Es'ropre.L, Vol. XXI., pp. 159 
et seq. 

Effect of nonsuit—When bar to subsequent action. | 
——See County Courts, Vol. XITI., p. 506, No. 564. 

Seal of court—Judicial notice.| - Sce KMVIDENCE, 
Vol. XXIL., p. 158, Nous. 1347, 1348. 


Sect. 4.—ENFORCEMENT OF JUDGMENTS. 

See Mayor’s Court of London Procedure Act, 
1857 (c. clvii), ss. %, 10, 483; Borough & Local 
Courts of Record Act, 1872 (c. 86). 8s. 63 &, 
generally, SUPUMENTS, Vol. XAXCX., pp. LOG ef seq. 

63. Removal of judgment into superior court 
For purposes of issuing execution.| -- Under 
Mayor’s Court of London Procedure Act, 1857 
(c. clvii), s. 18, pltf. who has recovered a judy- 
ment, in an action in the Mayor's Ct, against 
deft. having goods within the jurisdiction of that 
ct., is entitled, as of right, to remove such Judg- 
ment into one of the superior cts., & to issue 
exccution thereout against the goods of deft. ; 
& such execution will not be set aside as an abuse 
of the process of the ct., notwithstanding that 
execution could have been issucd out of the Mayor's 
Ct. with as full effect as out of the superior ct., & 
that the only object of removing the judgment 
into the superior ct. may have been to obtain the 
increased costs of such execcution.— LTAywoob t. 
SainT (1875), 32 L. T. 566. 

64, —-- -—.J]—By the Mayor’s Court of 
London Procedure Act, 1857 (c. clvil), 8. AX, 
execution might be issued in a superior cl. upon & 
judgment obtained in the Mayor’s (t. By the 
Borough & Local Courts of Record Act, 1872 
(c. 88), s. 6, where final judgment has been obtained 
in any local ct. for a sum not exceeding £20. 
“such ct. shall be at liberty to send a writ or 
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recept for the recovery of the same to the regis- 
rar of any county ct. within the jurisdiction of 
which deft. may possess any goods or chattels 
... . & thereupon the high bailiff of such county 
ct. shall execute the same in the same manner as 
if such writ or precept had been issued out of such 
county ct.”’ :—Held: the two statutes were not 
inconsistent, & Mayor’s Court of London Pro- 
cedure Act, 1857 (c. clvii), s. 48, had not been 
repealed by the Borough & Local Courts of Record 
Act, 1872 (c. 86), 5s. 6; & notwithstanding the 
latter statute execution might be issued in the 
High Ct. of Justice upon a judgment for a sum not 
exceeding £20 obtained in the Mayor’s Ct.— 
PAINE v. SLATER (1883), 11 Q. B. D. 120; 52 
L. J. Q. B. 282; 31 W. R. 941, C. A.; sub nom. 
PAYNE v. SLATER, 48 L. 'T’. 623. 

65. ~ Jurisdiction of superior court to set 
aside--Want of jurisdiction of inferior court.}|— 
Mayor’s Court of London Procedure Act, 1857 
(c. clvii), s. 48, enacts that a judgment removed 
from that ct. to a superior ct. shall have the same 
force & effect as a judgment recovered in the 
superior ct. :- -Held: it was competent to the ct. 
to which such judgment is so removed to set it 
aside, if satisfied that it was obtained in a matter 
over which the inferior ct. had no jurisdiction.— 
Brivgkt v. BRANCH (1876), 1 CG. P. D. 633; 84 
L. . 905. 

66. Attachment of debts—Process to compel 
appearance—Operation of garnishee order not 
affected.|- -The operation of a garnishee order made 
under the C, L. P. Act, 1854 (c. 125), is not sus- 
pended by the existence of an attachment in the 
Lord Mayor's Ct., the former being a process of 





.execution, the latter merely a process to compel 


an appearance.—-RICHTER v, LAXTON (1878), 48 
L.J.Q. B. 1843 39 TL. TT. 499; 27 W. R. 214, 
lnnotation :- Apld. Levy v. Lovell (1880), 14 Ch. D. 234. 

- See, generally, KXeCUTION, Vol. XXI., 
pp. 617 ef seq. 

67. Notice of bankruptcy petition-—To sergeant- 
at-mace.| The ‘ officer charged with the execu- 
tion of process,’” included by Bkpcy. Act, 1883 
(c. 52), s. 168, in the term ‘ sheriff” is the officer 
analogous to the sheriff so charged by the con- 
stitution of cts. other than the Ligh Ct. to whom 
notice of a bkpcy. petition must, be given under 
sect. 46 (2) upon a sale under an execution for more 
than £20. 

In a Mayor’s Ct. action, the notice should be 
given at the office of the sergeant-at-mace to him 
or his representative; & a notice to sheriff's 
officers in) possession of the devtor’s goods under 
previous Iligh Ct. writs to whom the sergeant- 
at-mace had entrusted the execution of his writ, 
given after they had paid ever the proceeds to the 
sergeant-at-inace, was held insuflicient.—He LoL- 
LAND, Ee p. WARREN (1885), 15 Q. B.D. 48; 54 
lL. J. Q. B. 32035 53 L. TT. 68; 33 W. R. 572; 
1M. 1. RR. 4303 2 Morr. 142, C. A, 
wftnnolation :- Apld. Bellyse ¢. M‘Ginn, [£891] 2 Q. B. 227, 

As to notice of act of bankruptcy generally, see 
BANKRUPTCY, Vol. V., pp. 919 ef sey. 

Enforcement of judgment & orders—By & 
against corporations.|——See, generally, COoRPORA- 
TIONS, Vol. XILI., pp. 426 et seq. 





Sect. 5.—COSTS. 
Sce Mayor’s & City of London Ct. Rules, 1921, 
Ord. 5, Sched. I, Ord. 19. 
68. Taxation according to usage of court— 
Registrar’s discretion to allow items & amounts-— 
Subject to review by judge on appeal.|—T'he 
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Sect. 5.—Coste. Part IV. Sects. 1, 2, 3 & 4.] 


Judge of the Mayor’s Ct. has jurisdiction to give 
judgment for costs to be taxed according to the 
usage in that ct., which is to give the registrar 
discretion as to the items & amounts to be allowed 
on taxation, subject to review on appeal to the 
judge of that ct.—SMITHERS & SONS v. DEVEREUX 
(1890), 6 T. L. R. 249. 

Review of taxation.|—See Mayor’s Ct. of London 
Rules (Fees & Costs), 1890, r. 1. 

69. Where no scale provided by rules—Inherent 
jurisdiction of court to order—Action for libel 
where less than five pounds recovered—Costs 
beyond court fees & witnesses’ allowances.|— 
The fact that in a particular case no scale of 
costs is provided by the Mayor’s Ct. of London 
Rules, 1890, is not in itself sufficient to show that 
that Ct. has no inherent jurisdiction to order costs 
in the cases not specifically provided for. 

Semble: in actions for libel tried in the Mayor's 
Ct. of London, in which less than £5 is recovered, 
the (Ct. has jurisdiction to order costs to be paid 
to pitf.; beyond ct. fees & allowances to wit- 


ee 


or Lonpon Court. 


nesses, although no scale is provided by the rules 
for such a case.—HALL v. LAUNSPACH, [1898] 1 
Q. B. 5138; 67 L. J. Q. B. 372; 78 L. T. 243; 
14T.L. R. 215; 42 Sol. Jo. 251, O. A. 

70. Certificate by judge for costs on higher 
scale—Costs of unsuccessful party taxed on higher 
scale.|— Where in an action in the Mayor’s Ct. for 
£40 pltf. succeeded, & the judge, under Mayor’s 
Ct. Rules, 1890, r. 13, certified for costs on the 
Mayor’s Ct. scale applicable to cases in which an 
amount of or exceeding £50 has been recovered :— 
Held: upon taxation of the bill delivered by 
defts.’ solicitors in respect of their costs in the 
action as between them & defts.’ under Solicitors 
Act, 1843 (c. 73), the master was right in taxing 
upon the same scale.—He BRiaus (JAMES) & Son, 
[1903] 2 K. B. 156; 72 L. J. K. B. 644; 89 L. 'P. 
7; 51 W. R. 577; 19 T. L. BR. 5013; 47 Sol. Jo. 
535, C. A. 

71. Recovery of costs by solicitor—Suit within 
month from delivery of bill of costs—Whether 
leave of High Court essential.|Re DucKERS 
(1906), 50 Sol. Jo. 441. 
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Secr. 1.—IN GENERAL. 
72. From what decisions—Decision on trial— 
Not from interlocutory order.!—BeEriro v. THAL- 
HEIM (1891), 36 Sol. Jo. 44, D. WJ. 





ee oe 


Sect. 2.—IN MAYOR’S AND CITY OF LONDON 
COURT. 


See Mayor’s Court of London Procedure Act, 
1857 (c. clvii), ss. 10, 12, 41; C. L. PL Aet, 1854 
(c. 125), 5. 33. 

78. Application for new trial—Power of judge 
to grant—Verdict against weight of evidence.! — 
Upon a rule for a mandamus to compel the Cord 
Mayor’s Ct. to enter judgment for pltf., that 
ct. having granted a new trial on the ground that 
the verdict found for him was against the weight 
of evidence. 

The Ct. of Q. B. expressed an opinion that 
the Lord Mayor’s Ct. had power to grant a new 
trial on such ground, but, not being clear about 
the matter, they made absolute the rule for a writ 
to issue.—R. v. LONDON (LORD Mayor), Re Roux 
v. MERTON (1872), 27 L. T. 61. 

74. —— Previous rule for nonsuit in 
superior court.|—-Mayor’s Court of London Pro- 
cedure Act, 1857 (c. clvii), s. 10, enables cither 
party to a suit in that ct., if leave be given to him 
by the judge on the trial, to move in any of the 
superior cts. to enter a verdict or nonsuit, as the 
case may be, & gives the superior ct. power to 
make such order therein as it may think proper, 
& directs judgment to be entered accordingly : 
Held: the disposal by the superior ct. of a rule to 
enter a nonsuit moved for under sect. 10, does not 
take away the jurisdiction of the judge of the 
Mayor’s Ct. to entertain an application for a 
new trial.—LEBEAU ». GENERAL STEAM NAVIGA- 
TION Co. (1873), L. R. 8 C. P. 1293 42 1. 7. CG. PB. 
76; 21 W. R. 358. 

—— No power to enter judgment under R.S. C., 
Ord. 40, r. 10.|—-Sec No. 58, ante. 








Sce Mayor’s Court of London Procedure Act, 


1857 (c. clvii), ss. 8, 9, &, generally, County Courts, 
Vol. XIII, pp. 525 ef seq. 

75. Right of appeal —R. S. C., Ord. 60, rr. 10-17.] 
—An appeal from any inferior ct. of record of civil 
jurisdiction, when there is no statute regulating 
the appeal, can now be brought to the K. B. Div. 
under above rules.—DARLOW v. SHUTILEWORTH, 
[1902] 1 K. B. 721; 71 L. J. K. B. 4605 86 L. T. 
524; 66 J. P. 516; 50 W. R. 668; 18 T. L. R. 
419, D. C. 

Annotation :—Mentd. I. v. Wiltshire JJ., Er p. Jay (1912), 

81 L. J. K. B. 518. 


76. Leave to appeal —Whether essential—Claim 
over twenty pounds—R. S. C., Ord. 59, r. 10.|-— 
By the Mayor’s Court of London Procedure Act, 
1857 (ec. clvii), s. 8, an appeal from the Mayor’s 
Ct. to the superior cts. is given where the sum 
sought to be recovered exceeds £20, & by s. 9 such 
appeal is to be by special case. By s. 10) the 
parties in any case in the Mayor's Ct. may, if the 
judge grants leave, move in the superior cts. to 
set aside the verdict :—/Ield : above rule, which 
provides that all appeals from inferior cts. shall 
be by notice of motion, does not make it necessary 
where the sum sought to be recovered in the 
Mayor's Ct. exceeds £20, & a motion to set aside 
the verdict & judgment on the ground of mis- 
direction is made in the High (t., that the leave 
of the judge of the Mayor’s Ct. should be obtained. 
—EvDER v. LEVY (1887), 19 Q. B. D. 210; 56 
L. J. Q. B. 6503 3 T. L. R. 623, D.C. 
nee :—Refd. Darlow v. Shuttleworth, [1902] 1 K. B. 


77. ——- Granted ‘‘ upon trial of any issue ’’--. 
Within reasonable time of trial—Two days.|— 
Mayor’s Court of London Procedure Act, 1857 
(c. clvii), ss. 9, 10, provides that in certain cases a 
party may appeal, if he give notice within two 
days of the decision, & give security ; & that 
“if upon the trial’? the judge gives him leave to 
Move in a superior ct., he may move within the 
dime limited for like motions in such ect. At 
the conclusion, on a Thursday, of a trial in the 
Lord Mayor's Ct., the judge refused to give 
plitf{., who was nonsuited, leave to move, but on 
the cnsuing Monday on application made to him 
granted such leave :—Held: he had no power to 
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do so, because, even if there had been no refusal, 

the leave must be given within a reasonable time, 

& that would be two days.—FoLKARD v. METRO- 

POLITAN Ky. Co. (1873), L. R. 8 GC. P. 4703 42 

L. J.C. P. 162; 20 1. T. 101; 21 W. R. 736. 

78. -~-— Appellant confined to leave reserved.|— 
In an action in the Mayor’s Ct., the recorder 
directed a verdict for pltfs., with leave to deft. to 
move, for misdirection: - Weld: deft. was con- 
fined to the leave reserved, & was not entitled to 
insist on a new trial upon the ground that his own 
evidence had been improperly excluded.— KL.is 
v. MARRIOTT (1860), 8 W. R. 192. 

79. —— Right to proceed under—Where leave 
previously exhausted in Mayor’s Court.]—Where 
® rule has been obtained to enter a nonsuit or for 
a new trial in the Mayor's (‘t., London, under 
Mayor’s Court of London Procedure Act, 1857 
(c. clvii), 5. 22, it is nut competent to the un- 
successful party afterwards, even with the leave 
of the judge, te move the Div. Ct. under sect. 10.-— 
MEAks v. CulITTick (1882), 9 Q. B.D. 35, D.C. 

80. Mode of appeal By notice of motion.| 
EpER v. Levy, No. 76, ate. 

i — --.|/—DARLOW v. SHUUTTLEWORTH, 

No. 75, ale. 

82. Notice of appeal- Time for entering in 
Crown Office list.|---Where a rule is obtained on a 
motion by way of appeal from an inferior ct. the 
appeal must be entered in the list at the Crown 
Office of the Q. B. Div. under KR. S. CL, Ord. 58, 
r. 19, before the day mentioned in the notice to 
show cause.— DONOVAN ¢. Brown (1879), I ida. D. 
M83 48 1. J. Q. B. 156; 12 1. 'T. 80; 27 W. Rh. 
048, D.C. 

83. —- Time for giving- Cross appeal.|-- 
WILLIAMS 0. TAPERELL (1802), 27 L. JL N.C. 163 
92 L. T. Jo. 2133; 8 T. J. KR. 241, D.C. 

4, -—— -—-- - Within two days--—Jurisdiction to 
extend time.|—The provision in Mayor’s Court of 
London Procedure Act, 1857 (c. elvii), s. 8, that a 
party desiring to appeal shall, within two days of 
the determination or direction against which he 
appeals, give notice of appeal to the other party, 
is a condition precedent to the appeal, & the Ligh 
Ct. has no power, under R. $8. C., Ord. 69, r. 16, 
to extend the time for viving such notice.- Kinney 
v. NORTH BRITISH & MERCANTILE INSURANCE Co., 
[1896] 2 Q. Bb. 99; 65 L. J. Q. B. 527; 74 LT. 
71233; 60 J. P. 5493; 44 W. R. 5205 12 T. LR. 
445, C. A. 

Annotations :—Reid. Darlow rv. Shuitleworth, 
7213; Newman ec. Klausner, (1922) 1 K. B, 
85. -- —— -- —.| An appeal from the 

Mayor’s & City of London Ct. in an “ original 

Mayor’s Ct. action > must still be brought within 

two days as required by Mayor’s Ct. of London 

Procedure Act, 1857 (c. clvii), s. & which is not 

affected in this respect by the Mayor’s & City of 

London Ct. Act, 1920 (¢. exxxiv), & the rules made 

thereunder. The High Ct. has no jurisdiction to 

extend the time. NEWMAN v. KLAJISNER, [1922] 

1K. B. 228; 911. J. K. B. 125; 126 L. TW. 288; 

38 T. I. 1. 53, D.C. 











11902) 1K. B. 
22%. 


oC — —— 


‘ —— Sunday excluded.|—Ly 
Mayor’s Court of London Procedure Act, 1857 
(c, elvii), s. 8, notice of appeal from the determina- 
tion or direction of the Ct. in point of law or upon 
the admission or rejection of any evidence shall be 
given ‘‘ within two days after such determination 
or direction ’ :—Held: if the period of two days 
expires on a Sunday the notice of appeal may be 
given on the following Monday.—M11.cH v. FRANKAU 
& Co., [1909)2 K. B. 100; 78 L. J. K. B. 560; 100 
L. T. 1002 ; 25 T. L. KR. 498 ; 53 Sol. Jo. 577, D. C. 
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87. Security for costs—Necessity for—Effect of 
R. Ss. C., Ord. 69, Tr. 10—17.|—-Mayor’s Ct. of London 
Procedure Act, 1857 (c. elvii), s. 8, is not repealed 
by above rules, & security for costs has to be given 
before an appeal from the Mayor’s Ct. in an action 
to recover more than £20 can be heard by the 
Div. Ct.-—MorGan v. BOWLEs, [1894] 1 Q. B. 246; 
63 L. J. Q. B. 843 42 W.R. 269; 38 Sol. Jo. 43; 
10 R. 62, Dd. C. o 
Annotations :-—Apld. Kirby vt. North British & Mercantile 

Insece., [1896] 2 Q. B. 99. Refd. Darlow v. Shuttleworth, 

f1902) 1 K. BU. 72h. 

88. -—-- Extent of-—Limited to costs of appeal.| 
—Mayor’s Court of London Procedure Act, 1857 
(c. clvii), 5. 8, provides that in case of an appeal 
the party appealing shall give security within such 
time or times as the ct. shall direct for the costs of 
the appeal, whatever be the event of the appeal, 
& for the amount of the judgment if the party 
appealing be deft. & the appeal be dismissed. On 
an appeal by an unsuccessful pltf. in the Mayor’s 
Ct., the judge directed that he should give security 
for the costs of the appeal & also for the costs of 
deft. at the trial :—Held: (1) the judge had no 
jurisdiction under the sect. to direct. pltf. to give 
security for deft.’s costs in the trial in addition to 
yiving security for the costs of the appeal ; (2) the 
mere fact of plitf. giving security for deft.’s costs 
under the sect. does not operate as a stay of pro- 
eye Ree vy, ISAACS (1906), 96 L. T. 122, 
1). C. 

89. — - Effect of—Proceedings not stayed. |— 
GREEN v. ISAAcs, No. 88, anie. 

90. Costs of appeal -- Abide event.|— In all cases 
of appeal from the Lord Mayor’s Ct., the costs 
will go to the party in whose favour the ct. decide, 
unless the ct. make an exception to the contrary.— 
GREUN v. SICHEL (1860), 7 C. B. N.S. 7473, 29 
L. J.C. PP. 2183; 2h. T. 7153 6 Jur. N.S. 827; 
SW. RR. 6635 141 BR. 1009. 


ee 


Srecr. 4.—TO COURT OF APPEAL. 


Sce Mayor's Court of London Procedure Act, 
1857 (c. clvii), 8s. 43 C. 1. 2. Acts, 1852 (c. 76), 
ss. 146-107, 1854 (c. 125), ss. 32, 11, 1860 (c. 126), 
ss. 4-11. 

91. From Mayor’s Court --When appeal lies— 
Frror on face of record.|—--The Ct. of Appeal from 
inferior cts. has no jurisdiction to hear & determine 
questions of law arising upon the records of the 
Mayor’s (t., London; the proper tribunal to 
entertain them is the Ct. of Appeal, under Jud. 
Act, 1873 (c. 66), 5. 18 (4). -Lae BLANC v. 
RioTee’s TenbaramM Co, (1876), 1 lx. Pb. 108 5 
25 W. Re. 115s) sub nom. Mors LE BLANCHE v. 
REUTERS TELEGRAM Co., Lirp., ot 1. PE. 691, CG. A. 
hetaliun :— Refd. Dourlow cv. Shuttleworth, [1902] J K. B. 


92. 
Co., No. 5&8, ante. 

93. -- — .|--Roserrs v. BANCROFT 
(1895), Glyn. & Jackson’s Mayor’s Court Practice, 
3rd ed. pp. 139, 1538, C. A. 

94. From Divisional Court—Necessity for special 
leave - Judicature Act, 1873 (c. 66),s. 45.|~—-The 
Mayor’s (t. is an inferior ct. within above sect. 
& no appeal Jies to the Ct. of Appeal from the 
decision of a Div. Ct. on appeal from the Mayor’s 
C't., unless special leave to appeal has been given 
under that sect.---APPLEFORD v. JUDKINS (1878), 
uC. P. D. 489; 47L. 5. Q. B. 615; 38 1. T. 801 ; 
26 W. KR. 7341, C. A. 


—- - —!--Pryorn v. Crry OFFICES 
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Part V.—Removal of Actions—Certiorari. 


Sect. 1.—WHETHER AS OF RIGHT OR 
DISCRETIONARY. 

Borough & Local Courts of Record Act, 1872 
(c. 86), sched. r. 12; Statutory Rules & Orders, 
Rev. Vol. IV.. 971. 

95. Discretion of judge.| -- An action brought in 
the Mayor’s (‘t. to recover more than £50 cannot 
be removed as a matter of right by writ of cer- 
tiorari into the Q. B. Div., but it is a matter of 
discretion. —HorEeE v. HUME-WEBSTER (1886), 2 
T. L. R. 415. 

96. —— ‘* Fit to be tried ’’—-Borough & Local 
Courts of Record Act, 1872 (c. 86), sched. r. 12.]— 
A party to an action in the Mayor’s Ot. is not 
entitled as of right to remove the action by writ of 
certiorari into the High Ct., but can only do so by 
leave of a Judge of the High Ct. in a case where it 
shall appear to him that the action is one which is 
fit to be tried there.—-CHERRY v. HINDEAN (1886), 
55L. J. Q. B. 292; 541. T. 763 ; 34 W. R. 458. 


Annotations :—Apld. Simpson v. Shaw (1886), 56 L. J. Q. B. 
92. Consd. Banks r. Hollingsworth, [1893] 1 Q. B. 442. 


97. ----- --— -J|—PItf. brought an action 
in the Lord Mayor’s Ct. against deft., a stock 
broker, for alleged misconduct in connection with 
the purchase of certain shares, & claimed £110 
as damages :—Held: the action was one which 
was ‘ fit to be tried ’’ in the superior cts., & deft. 
was accordingly entitled to a w it of cerliorari.— 
SIMPSON v. SHAW (1886), 56 T.. J. Q B. 923 56 


L. T. 24; 3T. L. BR. 120. 
Annotations :—Distd. Boize r. Edwards (1889), 5 T. L. I. 
311. Consd. Banks v. Hollingsworth (1893), $1 W. lh. 





225. 

98. --- ---—.|- Boze v. 
(1889), 5 T. 1. R. 341. 

99.- - - ~ .| Held: Borough & Local 
Courts of Record Act, 1872 (c. 86), sched. r. 12, 
imposed a limitation on the previous right of deft. 
to have an action removed into the superior ct. 
under Mayor’s Court of London Procedure Act, 
1857 (c. eclvii), & gave power to the judge in the 
exercise of his discretion to order the removal of 
any such action, but subject to the condition 
precedent that the judge should first be satisfied 
that the action was fit to be tried in the superior ct. 

(2) The expression ‘ case fit to be tried in the 
superior cts.”’? must be taken to mean a case which 
“ought ’’ to be tried there, or which is ‘ more 
fit’? to be tried there than in an inferior ct.— 
BANKS v. LIOLLINGSWORTH, [1803] 1 Q. B. £42; 
62 1. J. Q. B. 2305 68 L. 0. 4773 57 J. P. 436; 
di W. R. 225; 37 Sol. Jo. 1903 4 It. 228, C. AL; 
affy. S. CG. sub nom. BANKS v. BARCLAY (1892), 
o7 L. T. 861, D.C. 
annotations :---48 to (2) Apld. Donkin v. Pearson, {19111 

2 K. B. 112. Expld. Direct Photo Engraving Co. 1. 


Martin, T1921] 2 Ks B. 187. Refd. Perry v. London 
General Omnibus Co., [1916] 2 K. B. 335. 


100. Whether matter of right.|—Any action 
brought in the Mayor’s Ct. to recover more than 
£50 may, as a matter of right, be removed by writ 
of certivruri into the Q. B. Div.—LILLEy v. DoRIN 
(1885), 1 'T. L. RR. 455. 
af sation :—-Consd. Cherry ¢. Endean (1886), 55 L. J. Q. B. 


KDWARDS 
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Secr. 2.—THE APPLICATION FOR REMOVAL. 
See Mayor's Court of London Procedure Act, 
1857 (c. clvii), 5. 17. 
101. Time for making-——Within one month of 


service of plaint—Or before action entered.|— 
With epee to actions in the Mayor’s Ct. of 
London, Borough & Local Courts of Record Act, 
1872 (c. 86), sched. r. 12, does not override Mayor’s 
Jourt of London Procedure Act, 1857 (c. clvii), 
s. 17, under which the writ of certiorari removing 
the cause into a superior ct. must be lodged within 
one month after the service of the plaint, or before 
the action shall have been entered for trial, & 
does not substitute the discretion of a judge for 
the strict limit of time imposed by that sect.— 
PRICE v. SHAW (1888), 59 L. T. 480. 

102. -| — Mayor’s Court of 
London Procedure Act, 1857 (c. clvii), s. 17, gives 
alternative periods for lodging the writ & deft. 
can avail himself of whichever is the longer 
period.—PRIM v. SmMiIrH (1880), 20 Q. B. D. 643 ; 
a i. J. Q. B. 3386; 58 L. T. 606; 36 W. R. 530, 





103. To whom application should be made— 
Whether to master of King’s Bench.|— Qu. : 
whether an application for a writ of certiorari to 
remove a case from the Mayor’s Ct. into the High 
Ct. can be made to a master of the K. B. Div.— 
DikEcT PHOTO ENGRAVING Co, v. MARTIN, [1921] 
2K. B. 187; 90 L. J. K. B. 727; 125 L. T. 284. 

How made.|—See Nos. 106, 108, post, &, 
generally, CROWN PRACTICE, Vol. XVI., pp. 446 
et seq., Nos. 3131 et seq. 





ad 


Sect. 3.—GROUNDS FOR REMOVAL. 


104. Privilege of solicitor—-To be sued in High 
Court.| —A solr. of the High Ct. who had also 
been admitted a solr. in the Mayor’s Ct., was sued 
in the latter ct. :---Held: he was not entitled to 
have the action removed into the High Ct. on the 
ground of the privilege of a solr. of the High 
Ct. to be sued in that ct. only.-—DAY v. WAnD 
(1886), 17 Q. B. D. 703; 55 L. J. Q. B. 4943 55 
L. T. 5183; 35 W. R. 59. 

Action ‘‘ fit to be tried ’’ in High Court.|/—Sce 
Sect. 1, anéc ; Sect. 4, post. 


Sieur. 4.—REMOVALS FROM EQUITY SIDE OF 
COURT. 


Sce Mayor’s Court of London Procedure Act, 
1857 (c. elvii), 5. 20; Jud. Act, 1873 (c. 66), ss. 16, 
34; &, generally, CROWN PRACTICE, Vol. XVI, 
pp. 446 ef seq. 

105. Application for removal -May be made 
ex parte.|—JONES v. Wey, Hey v. Batre (1869), 
17 W. R. 996, L. C. & V. C. 


Annotation : ~Refd. Tracy v. Open Stock Exchagge (1871), 
L. R. IL Bq. 556. 
106. ---- -- -.| -Where a suit brought in the 


Mayor’s Ct. was removed by writ of certiorari 
into the Ct. of Ch., & where it appeared upon the 
face of the bill in the Mayor’s Ct. that some 
ot pltfs. were out of the jurisdiction of that ct., an 
order was made ex p., without further evidence, 
that the suit in the Mayor’s Ct. be retained in this 
ct. An order was also made in the suit from the 
Mayor’s Ct. that the registrar of that ct. might be 
at liberty to pay over to the credit of the cause in 
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this ct. the money paid into the Mayor's (t.— | MuruaL RESERVE Funp Lire Assocn. (1900), 
TRACY v. OPEN Stock EXCHANGE (1871), L. BR. | 44 Sol. Jo. 689. 


11 Hq. 556; 401. J. Ch. 159; 19 W. R. 3879. —-—— 
———~.|—See, generally, CROWN PRactTicE, Vol. 
XVI., pp. 446, 447, Nos. 3131 et seg. Sect. 5..—PROCEEDINGS AFTER REMOVAL. 


107. Grounds for removal—Want of jurisdic- y 
. . . . e S 9 4 4 e e 
gue ae writ of certiorari will be issued to remove | pp, 43 a aaa Nee PS eae Meiers 
rare i the equity side of the Lord Mayor's | 112. Writ of precedendo—Matters not in dispute 
1p e Ct. of Ch. on a bill being filed for the | in Mayor’s Court.|—Rice v. JAQUIS (1663), 1 Cas. 
purpose, & evidence being given that neither pltf. | in Ch. 31 : 29 BL RR. 678 3 sub nom. Ricu v. JAQUES, 
nor deft., not the subject-matter of the suit, were | ] Iq. Cas. Abr. 80; Freom. Ch. 174, L. C. 
Maren qe jurisdiction of the Lord Mayor's Ct.,| 113. —— Discretion of court.]—If upon a cer- 
D Peni aaa sare did not arise there.— | tioruri bill the cause is brought on to hearing the 
174. T 307 L. co (1867), 3 Ch. App. 200 ; ct., if they think fit, may make a decree or send 
Wsianeataee:. roll it back to the Mayor’s Ct. to be determined there 

W. i. 096, ae a acy, Pate (1860), 17 | & sometimes the ct. sends it back after publica- 

(1906), 75 L. J. K. B 745. ee Corea an aay 7 a subpoena served 40 bear judgment 

108. .-——,|— Jones v. Uny, Hey v. Bare | © Detore the learing.— STEPHENSON v. HOULDITCH 
(1869), 17 W. R. Bue. LC&V.G. 0. DATE | (1704), 2 Vern, 491; 23 E. R. 915. 

Sa ae ai ca oe Tracy v. Open Stock Exchange (1871), 
i 109. = eng outside jurisdiction.| -— 
TRACY v. OPEN Stock EXctlANaE, No. 106, ante. y ‘ 

110, ---— Action not “ fit to be tried ? in Mayor’s ‘ wer generally, CROWN Practice, Vol. XVL., 
prada me tors Mayor oe pipe = "i414. Action removed by defendant - Whether 
Anilication: bordctt pn. aperegale- | plaintiff entitled to costs.|—Deft. who has removed 
t PP fe - ae t oe ee to have the action a cause from the Lord Mayor’s (Ct. of London into 
tranafrred tof Ch. Div, ofthe High on the | Suet dhe mapa a wav ented 0 th 
persons who were not within the jurisdiction of Oat ord As heciies ae AS gyal prada oa 
the Mayor’s (t.; (b) that it would be necessary |) jacons (1830), 8 i 10 S K_B. 391 
to bring several persons into the action as third | “4,500 5” County Courts Act. 1867 (c. 142) 
parties, which could not be effectually done if | . 5.| Pltf. commenced an action in detinue in 
action remained in the Mayor's Ot. 3 (c) that, | the Lord Mayor's Ct. At the instance of deft., 

ud aT beget ee pice ye aggregate it was removed by certiorari into the Ct. of Q. B., 
a ee made defts. in an action in the Mayor’s where pltf. recovered £3. The judge who tried 
ce fit? th at. fie wile at lla opt bio the cause refused to certify under above sect. to 
from the inferior ct. to the High Oe —_VICKERS y, | #1V¢, pItE his costs : --eld 2 he was not entitled 
STEVENS & LA CONCEPTION c ; ee, | to his costs of the action.—PELLAS v. BRESLAUER 
fll tO) MINING OO. 1 (ie71) 1, 1. 6 Q. B. 438; 40 L. J. Q. B. 161; 
se gions 441. r uy ; 29 W. * 562. O47. T 762 - 19 W.R 779 aD ie a : 

=== j--Re Suir DEPENDING IN | ‘97 ay -—R “Lit tama emer 
MAyYor’s Court, LONDON, BETWEEN Foster & ay a BO pentane yet eres taper error 
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Sect. 6.—COSTS. 
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See Mayor’s Court of London Procedure Act, Nature of writ Whether grantable ex debito 
1857 (c. clvii), ss. 12, 15, &, generally, CROWN | justitie.| See Crown Practice, Vol. AVL, 
Pracrici, Vol. XVI, pp. 372 et seg. pp. 372 -374, Nos. 2101-2119. 

116. Who may apply - Stranger to suit.|--The | Mode of application By defendant in person.| - - 
C't., at the instance of a stranger, made a rule; See Crown Practicy, Vol. XVI. p. 392. 
absolute for a prohibition to the Lord Mayor's: — Affidavit in support of application.|- See Crown 
(‘t., London, after verdict for pltf. notwithstanding | Practice, Vo}. XVI., pp. 302, 305, Nos, 2352-23568, 
that the claim was below £50, & that consequently | Pleadings.| - See Crown Pracrice, Vol. AVE, 
there could be no plea to the jurisdiction.---; p. 3945 Nos, 2876, 2377, 

QUARTLY v. TimMiINS (1874), L. R. 0 C. BP. 41631 Costs.| See Crown Practice, Vol. XVI1., 

22 W. R. ase - b aaeeae Stil pp. $96, 397, Nos. 240%, 2415-2415, 

Annotations :—Folld, Robinson vr. Kmanuel (1871), Gb. th. 119. Stage of proceedings at which writ granted— 
9c. PL 4nd. . Sewell v. Cheet. 4), JR. 

BG's Tuccbe Pehtett Cars), eit 20 oq. 1 Hawen c, | Whether after judgment.|—QuarrLy v. TIMMINS, 

Paveley (1876), 46 L. J. Q. B. 18; Reo. London County | No. 116, ande. 

JJ.& 1. 0. C., (18941 1 Q. Be 153, sts Want of jurisdiction apparent on 
record.| — See CROWN PRACTICE, Vol. XVI, p. 385, 








117. Defendant.|—Deft. in the suit in the 
Lord Mayor’s Ct. cannot move for a writ of pro- | Nog, 2224-2245. 
hibition to stay the proceedings in a foreign attach- ie —— Want of jurisdiction not apparent on 


ment.— BAKER v. CLARK (1873), L. KR. 8 C. P. 121. record.|---See CROWN Practicr, Vol. XVI, p. 386, 
Annotations :—Consd. Jacobs v. Brett, (1875), L. R. 20 Eq. 1. | Nos, 9957 -22381. 


, i 2 . : LPL OD. 635. . 4 
Fed. Bridie ee Breen eT ashe OO ROM | ___ See, generally, CRowN Practice, Vol. 
118. .J—-Jacons v. Brerr, No. 50, ante. XVI., pp. 383, 384; Nos. 2206-2216. 





-——.|— See, further, CROWN PRACTICE, Vol. 120. Grounds of prohibition —- Attachment of 
XVI., pp. 390, 391; Nos. 2327-2337. shares —®Attachment preventing registration of 
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transfer.|—-The ct. will not grant a writ of prohibi- 
tion to restrain the Lord Mayor’s Ct. from pro- 
ceeding upon an attachment of shares in a mining 
co., worked on the cost-book principle, upon the 
suggestion that such shares are not ‘“ goods & 
effects.”’—TREDINNICK v. OLIVER (1860), 5 H. & N. 
780; 157 EK. R. 1392; sub nom, TREDINNICK v. 
OLIVER, Ex p. BIL, 29 L. J. Ex. 466. 

Vol. XVI, 


———.|—See CROWN PRACTICE, 
pp. 376 ct seg. 
121. Loss of right to prohibition—Whether by 


rete AS Se 


oF Lonpon Court. 


waiver or acquiescence—Submission to jurisdiction 
—Applicant’s knowledge of want of jurisdiction. |— 
LONDON CoRPN. v. Cox, No. 48, ante. 

122. —— Defendant obtaining time to 
plead—On terms to plead issuably.|——MALLETT v. 
MILLWALL Dock Co. (1871), 6 L. J. N. C. 106. 
-.|—See, further, CROWN Practice, Vol. 
XVI., pp. 889, 390. 

123. Statutory exclusion of prohibition—-Neces- 
sity nat express words.|—HAWeEs v. PavELiy, No. 

5, ante. 
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MEADOW AND ANCIENT PASTURE. 


See AGRICULTURE. 


MEASURE. 


See MARKETS AND Fairs; WEIGHTS AND MEASURES. 


MEASURE OF DAMAGES. 


See DAMAGES. 
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MEAT. 


See Food and Drugs; Sale oF Goows. 
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MECHANICS. 


See Factories AND SHops; Master AND SERVANT; TRADE AND TRADE Unions; WoRK 
AND LABOUR. 


MEDICAL MEN AND MEDICAL OFFICERS. 


See Factories anp SHops; Loca, GovERNMENT; MasTeR AND SERVANT; MEDICINE AND 
PHARMACY; Pusiic HEALTH AND LOCAL ADMINISTRATION. 
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MEDICINE AND PHARMACY. 
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Secr. 1. PuHysictans , : ‘ ? ; ; ‘ ; : : : . oll 
Sub-sucr. J. In Gian Ae : : : ; : ‘ ; . Ol 
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A. In Cieneral . F ; ; ’ , j : : ‘ ; . O41 

ie Grant of Licences, ae, ; ; ‘ ; ; P . : : . O41 

- Officers and Fellows of the College : ; : . : ; ; . 542 

Sect. 2. SURGEONS ‘ ; ‘ ‘ : , ‘ : ; i ‘ : . 542 
Sup-secr, J. IN GENERAL. : , : : : : ; : ; . 612 
Sub-secr. 2. Mute Roya, CoLLeae oF SURGEONS. ; ; . ' ; . bls 


PART II. THE GENERAL MEDICAL COUNUIL AND SIMILAR BODIES IN THE 
DOMINIONS ; : : : ‘ ‘ : ; : : ‘ ~ Hts 


Secor. 1. His GENERAL MEDICAL COUNCIL. ; : : ‘ ; : : » ols 
Sub-secr. 1. CONSTITUTION . € 4 ‘ ; : ; : ; : . 548 
Sub-sicr. 2. FUNCTIONS AND POWERS. d , ; : : , ' . dS 
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ili. Notice of Intention to Krase 545 

(6) Who May Take Part in Disciplinary P) menediins 545 

(e) Procedure on and after Disciplinary Inquiry 545 

(d) Restoration of Name to Register BAD 

(. The British Pharmacopuia 545 
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PART HT. MEDICA, PRACTITIONERS . . : : . : : . 46 

Seer. 1. QUALIFLCATIONS : : » 516 
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Sun-skecr. 2. PROOF OF QUALIFICATIONS ; : 516 
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Sub-secr. J. ADMISSION OF WOMEN D16 
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Skct. 4. REcOVERY OF CHARGES . : 3 : ; 
SUB-SECT. 1. REGISTRATION AS CONDITION PRECEDENT TO 
Sus-sect. 2. REGISTERED PRACTITIONERS : 

A. InGeneral. —. ‘ : ‘ ‘ 

B. Gratuitous Services. : 

C. Services by Unqualified Assistant . : 
SuB-SECT. 3. UNREGISTERED PRACTITIONERS . 
SuB-sEcT. 4. APOTITECARIES ., , . 

SecT. 5. PRIVILEGES AND EXEMPTIONS . 

Sect. 6. THE PRACTICE OF ANATOMY . ‘ : 

SicT. 7. UNQUALIFIED PERSONS . : : ; 

SubB-sEcT. 1. IN GENERAL ‘ ; ? ; : 
SuB-sEcCT. 2. PROCEEDINGS AGAINST UNQUALIFIED PERSONS 
A. In General . : ; ; 
B. Wilfully and Falsely Pretending, ate: ‘ ‘ 
(a) Question of Law or Fact F i 


(0) Wilful and False Pretence . : 
(c) Assumption of Title of Doctor ; 
(d) Assumption of Title of Surgeon : 


Sub-sEcT. 3.0 RECOVERY OF CHARGES BY UNQUALIFIED unabna 
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Sect. 2. CERTIFICATE OF QUALIFICATION ‘ 

Secr. 3. RECOVERY OF CHARGES . ‘ ‘ : . 

Secr. 4. PROCEEDINGS AGAINST UNQUALIFIED PERSONS . 
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Sub-sectT. 2. WHAT CONSTITUTES PRACTISING AS APOTHECARY 
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Siror. 1. OFFENCES ‘ , ‘ ‘ ’ ‘ P 
Sect. 5. PROCKEDINGS AGAINST UNREGISTERED PERSONS 


PART VI. DENTISTS , , , ; : : . 


Seer, 1. IN GENERAL : ‘ ; 
Sect. 2. Te DEnvists’ REGISTER ‘ , 
SicrT. 3. STATUTORY OFFENCES — . 

Stet. 4. Recovery OF CHARGES . : : 


PART VII. MIDWIVES. ; . ; ; 
PART VILL. VETERINARY SURGEONS ‘ 


PART IX. DRUGS . 


SECT. 1. IN GENERAL . : . . , ‘ 
Secy. 2. SALE OF PROPRIETARY MEDICINES . : 


PART X. POISONS . : : ; ; ‘ 


Secr. 1. IN GENERAL . : : : 
Sect. 2. ResTRIcCTIONS ON SALE . : P . 
Sect. 3. ISXEMPTIONS FROM RESTRICTIONS . . j 


Secr. 4. PowErs OF PHARMACEUTICAL SOCIETY . 
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Part I].—PHysIctans AND SURGEONS. 


Abortion . ag . Sece CRIMINAL LAW. 


Adulteration - 9 Koop AND Drvas. 
Animals ., : ~ «a AGRICULTURE; ANI- 


MALS. 

REGISTRATION OF 

BIRTHS, MARRI- 
AGES, AND DEATHS, 

BURIAL. 

: +> CORONERS, 

» CRIMINAL LAW. 

» REGISTRATION OF 
BIRTUS, MARRI- 
AGES, AND DEATIIS. 

Drugs, Adulteralion of. » Foop AND Druas,. 

Factories and Shops, ., FACTORIES AND 
SHOPS, 

. Koops AND Druas. 

») PARTNERSHIP 3) Pick- 
SONAL PROPERTY ; 
SALE OF GOODS. 

» CHARITIES; PUBLIC: 
HEALTH. 

», LITUSBAND AND WIFE. 


Births, Registration of 


Burial and Cremation . 
Coroners, : 
Criminal Law ; 
Deaths, Registration of. 
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Food : : . 
Goodwill, ; : 


Hospitals . : ; 


Husband and Wife 
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See CORONERS. 
35 LUNATICS. 


Inquesis . : ‘ 

Lunatics . ; : 

Mediu al Officers — of 
Health. j ‘ » LOCAL GOVERNMENT 3 

Pusiic Hraurn. 

. TRADE MARKS. 

»» MINES. 

>> PARTNERSHIP. 

. Pook LAW. 

» PUBLIC HEALTIL, 


Merchandise Marks. 
Mines and Quarries 
Partnership ‘ 
Paupers . ‘ ; 
Publie Health —. : 
Public Officers’ Protec- 


tion : ‘ : » LIMITATION OF 

Acrions ; Puruic 
AUTHORIDIIES, 

Restrictive Covenants. » TRADE AND ‘PRADE 
UNIONS, 

Servants. : ‘ . MASTER AND SER- 
VANT. 

Trade Unions. : » TRADE AND ‘TRADE 
UNLONS. 

Weights and Measures. » WEIGNTS AND 
MEASURES. 


Part |.—Physicians and Surgeons. 


Sect. 1.- PHYSICIANS. 
SUB-SECT. 1.—IN CiENERAL. 

Who may practise as physician.|-—See, now, 
Medical Act, 1886 (c. 48), ss. 2, 6. 

1. Practising without licence -— Whether in- 
dictable offence.|—ANON. (1654), Sty. 403; 82 
E. R. 839. 

Right to sue for fees.|—Sre Part LIJ., Sect. 4, 
post. 


ee 


SUB-SECT. 2.—-THk RoyvAL COLLEGE OF 
PHYSICIANS. 
A. In General. 

2. Power to make bye-laws regulating ad- 
mission of fellows.|—A doctor of physic, who has 
been licenced by the College of Physicians to 
practise physic in London & within seven miles, 
cannot claim as a matter of right to be examined 
by the College in order to his being admitted a 
fellow of the College. The College, who have 
power by their charter, confirmed by Act of 
Parliament, to make byec-laws, have made bye- 
laws respecting the qualifications of persons to be 
admitted into the College ; by them it is ordained 
that no person shall be admitted into the class of 
candidates for admission into the College, unless 
he has taken a degree of M.D. at Oxiord, Cam- 
bridge, or Dublin; except in two cases; in one 
of those cases, the president may propose, once In 
every other year, a doctor of physic of a certain 
standing, & if he be approved by the College he 
may be admitted a fellow; in the other, any 
fellow may propose a doctor of physic of a certain 
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age & standing. & if approved at certain meet- 
ings he may be admitted a fellow :—/eld : these 
were reasonable bye-laws. KR. ov. COLLEGE OF 
PHYSICIANS (1797), 7 Term Rep. 282; 101 BE. RB. 
976. 


Annotation :-~Mentd. R. +. Saddlers’ Co. (1863), 10 If. Wu. 
Cas. 40-4, 


Power to relax bye-laws.|—-Scre No. 6, oat, 

3. Books not liable to inspection. - By non- 
members.|—It. v. Weresr (eirea 1748), cited in 
1 Wils. at p. 2403 95 H.R. 596, 

Right to sue in corporate name.| -Sre CORPORA- 
TIONS, Vol. XI., p. 280, Nos. 107, 112. 


RB. Grant of Licences, ete. 


4. Power to grant licences.!—-Anon. (1701), 12 
Mod. Rop. 602 3; 88 IH. RR. 1518. 

5. ——— Grounds for granting.|-—The College 
of Physicians are obliged, in conformity to the 
trust & confidence placed in them by the Crown 
& the public, to admit all that. are fit; & bo reject 
all that are unfit. For under the reason & spirit, 
& true construction of this charter & this Act of 
Parliament, no person ought to be suffered to 


| practise physic, but such only as have skill & 


wbility, & have diligently applied themselves to 
the study, & are well grounded in the knowledge 
of it: &, on the other hand, all persons who are 
so qualified, & have bestowed their time & money 
& Jabour, in the proper studies that tend to such 
qualifications, have a right to be admitted to 
exercise & practise their profession; & the public 
have also a right to the assistance of such a 
person, who has by his labour & studies rendered 
himself capable of serving the public by giving 
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PART I. SECT. 1, SUB-SECT. 1. 


a. Restoration of name to college 
roll.J—Applt. having learned there was 
dissatisfaction among miners at a 
certain place with regard to their 
ie leg wrote to a miner previously 

nown to him if he could get the 
recognition of the union as their 
Physician, offering his friend some 
remuneration in case of success :-— 


Held: this did not. warrant crasure 
of applt.’s name from college roll, 
& his name was ordered to be reinstated 
thereon.—Fte BECUTEL (1909), 10 
W. L. KR. 473.—CAN. 

b. College of Physicians — Power 
to grant degrces.}—The charter of the 
College of Physicians empowered the 
Prosident & Fellows to make such 


statutes, decrees, & ordinances for 


the regulation of tho faculty of physic 
as to them might seem necessary, & 
to grant. testimonials to all candidates 
presenting themselves for examination, 
as they might deem entitled to receive 
them :—J/eld: this did not imply the 
rower to grant degrees.—A.-G,  v. 

INQ. & QUEEN’R COLLEGE OF 
PITYSICIANS IN IRELAND (1863), 16 
Ir, Jur. 362.—IR. 
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Sect. 1.—Physiciana: Sub-sect.2, B. & C. Sect. 2: 
Sect. 1: Sub-sects. 


Sub-sects. 1&2. Part 1. 
1&2, A. & B. (a) i.] 


them proper advice & directions. It is true, that 
the judgment & disciction of determining upon this 


skill, ability, learning, & sufliciency to exercise & 


practise this profession is trusted to the College of 


Physicians ; & this ct. will not take it from them, 
nor interrupt them in the due & proper exercise 
of it. 
trust thus committed to them ought to be fair, 
candid, & unprejudiced ; not arbitrary, capricious, 
or biassed ; much less, warped by resentment, or 
personal dislike... . Objections to persons 
applying for licences to practise physic may be 
grounded on a variety of reasons; -& the ct. are 
to judge of such objections & the reasons of them. 
If they are insufficient, the ct. may grant a 
mandamus (LORD MANSFIELD, (C.J.).—-R. 2. 
ASkEWw (1768), 4 Burr. 2186; 98 H.R. 139, 


Annotations -—Refd. R. v. College of Physicians (1797), 
7 a eD 282. Mentd. Rutter v. Chapman (1841), 
SM. & W. 1, 


6. To compound medicines prescribed.| 
—The College of Physicians having, under their 
charter & divers Acts of Parliament, power to 
grant licences for the practice of physic, passed 
bye-laws restraining the licentiates of the college 
from selling medicines. 





Parliament passed in 1815, the right of supplying 
medicines in medical cases wa: vested exclusively 
in the Society of Apothecaries, & persons qualified 


by them, saving the rights of the College of 
The College of Physicians having 


Physicians. 
afterwards resolved to grant licences to practise 
physic to persons who should not be restricted 
by any bye-law from supplying medicines to their 
patients, an information was filed at the relation 
of the Society of Apothecarics to restrain them :- —- 
Held: the information could not be sustained, it 
being too doubtful whether the Act of 1815 had 
taken away the power of the College to relax its 
bye-laws in that respect, & it} being clear that 
Medical Act, 1858 (c. 90), had not done sa. — 
A.-G. v. ROYAL COLLEGE OF PUYSICIANS (1861), 
1 John. & HU. 561; 30 L. J. Ch. 7573 4 TT. 356; 
7 Jur. N.S. 511; 0 W. 1.590; 70K. 2. 868, 

aa a aa Kennedy v. Broun (1863), 13 C. 3B. 


Right to licence—Mandamus.]—See No. 5, ante. 

7. Power to grant diplomas in physic — In- 
cluding surgery, medicine, & midwifery.) — The 
Royal College of Physicians of London is, & was 
at the passing of Medical Act, 1886 (c. 48), a medical 
corpn. qualitied to grant independent diplomas in 
physic, including therein the practice of medicine, 
surgery, & midwifery.—ROYAL COLLEGE OF 
PHYSICIANS v. GENERAL MEDICAL COUNCIT (1893), 
62 L. J. Q. B. 329; 68 L. T. 496; 57 J. P. 519; 
9T,. L. R. 3380; 37 Sol. Jo. 342; 5 KR. 323. 


C. Officers and Fellows of the College. 

8. Presidency of College — Perpetuity of.|— 
The successor to the President of the College of 
Physicians may sue out a sci. fa. on a judgment 
recovered by his predecessor.—- ATKINS v. GARDENER 
(1607), Cro. Jac. 159; 1 Roll. Abr. 515; 79 E. 1. 140. 

9. Fellowship of College— Admission to— 





PART I. SECT. 2, SUB-SECT. 1. 


o. KPacully of Physicians & WSur- 
geons of Glasgow~—Disciplinary ra.) 
—(QLASGOW UNIVERSITY tv. FACULTY 
or SuRGKONS (1840), 7 Cl. & Fin. 958. 
—S§COT, 


Alberta is 


But their conduct in the exercise of this 


Afterwards the Society of 
Apothecaries was established, & by an Act of 


d. College of Physicians & 
eons of Alberla—Status.}—The Col- 
ege of Phyaicians 
at least a quasi-public |; & 
institution, not brought into existence 
exclusively for the protection of its 
members to their professional capacity, 
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Mandamus.|—A mandamus will not lice to the 
College of Physicians to admit an honorary 
fellow of the College. 

No mandamus lies, for it is no place of profit, 
no way advantageous to him, nor in the least 
relating to the Govt. It is a thing spontaneously 
raised among themselves, & like to the Inns of 
Court, which are voluntary societics (PEMBERTON, 
C.J.).—-R. v. COLLEGE OF PHYSICIANS (1681), 2 
Show. 178; 80 BE. R. 874. 

10. ——-— -—— Who entitled.|—-R. v. CoLLeaE 
oF PIYSICIANS (1771), 5 Burr. 2740; 98 Ki. R. 4387. 

11. |] -—KR. v. COLLEGE OF 
PHYSICIANS (1797), No. 2, ante. 

12. .-—- Restoration to— Mandamus.] — Gop- 
DARD’sS Case (1660), 1 Lev. 19; J] Sid. 293; 83 
KM. R. 276, 

.{nnotations :-—Refd. Stamp'’s Case (1661), 1 Sid. 40; 

Middleton’s Case (1663), 1 Sid. 169. 


Sce, generally, CROWN PRACTICE, Vol. XVI., pp. 
276 ef seq. 

13. Treasurer of College—Right to sue—Proof 
of appointment.|-—In an action on 14 Geo. 3, ec. 49, 
by the Treasurer of the College of Physicians, to 
prove his right to suc in that capacity, it is enough 
to put in the annals of the comitia majora recording 
his appointment, & to show that he afterwards 
acted as treasurer, without calling anyone who was 
present at the election.—BupD v. FouLkKs (1813), 
3 Camp. 404; 170 EK. R. 1426, N. P. 


a 








Secr. 2.— SURGEONS. 
Sup-secr. 1.—IN GENERAL. 


See, now, Medical Act, 1886 (c. 48). 

14. Meaning of ‘‘ surgeon.’’|—(1) A person 
having a certificate from the College of Surgeons 
cannot charge for attending a patient in a fever, 
unless he have also a certificate from the Apothe- 
caries’ co. 

(2) An apothecary is not merely to make up 
medicines, he is to have a certain portion of com- 
petent skill for the administering of them 
(PARK, J.). 

(83) A chemist may prepare & vend but not 
prescribe or administer medicine (BEstr, C.J.). 

(4) The business of a surgeon is, properly 
speaking, with external ailments & injuries of the 
limbs (Best, (.J.).—ALLISON ». HAYDON (1828), 
4 Bing. 619; 3C. & P. 2463; 1 Moo. & P. S883; & 
LL. J.O.8. C. P. 144; 1830 KB. R. 907. 

15. Person acting as surgeon—lIn position of 
salaried assistant to surgeon—_Whether carrying on 
profession of surgeon.|—M. became assistant to 

P., surgeons at N., & entered into a bond 
which recited that he was taken into their employ- 
ment on the terms “ that he should not at any 
time set up or carry on the business or profession 
of a surgeon ”’ in N., or within ten miles thereof. 
The condition of the bond was that M. “ shall not 
at any time here-after directly or indirectly, & 
either alone or in partnership with or as assistant 


to any other person or persons carry on the 


profession or business of a surgeon ”’ in N. or withn 
ten miles thereof. The partnership ‘having been 
dissolved, both partners continued to practise in 
N., & If. engaged M. as his assistant at a salary. 
P. brought his action to restrain M. from acting 
as such :—Held : there had been a breach, for that 
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but also indirectly as a safeguard to the 
health & welfare of the people of the 
province. gencrally.— PALMER ScHOOL 

INFIRMARY OF CHIROPRACTIC ¥, 
EPMONTON CiTy, [1921] 2 W. W. R. 
6.—CAN. 


Sur- | 


& Surgeons of 


Part I1.—Tae GeneraL Menicat Councin, ETC. 


& person acting as a surgeon was carrying on the 
profession of a surgeon, although he only acted as 
salaried assistant to a surgeon who carried it) on 
for his own benefit.—PALMER v. MALLET (1887), 
36 Ch. D. 4115 571. J. Ch. 226; 58 L. T. 643 36 
W. R. 460; 37. LR. 760, CL A. 
Annotation :— . ; a Vos 25 
ne ae enol Robertson v. Willmott (1909), 25 


Whether a “‘ trader ’’ within Bankruptcy Acts.]— 
See Bankruptcy, Vol. IV., pp. 22, 2%, Nos. 
158-161. 

— to sue for fees.|—See Part III., Sect. 4, 
post, 


——. —s 


SuB-SECT. 2.—THRE ROYAL COLLEGE OF 
SURGEONS. 

16. Objects of the College.]|—The College has 
two main objects, each of great importance, in 
fact, it would be difficult to say which of the two 
main functions imposed on & discharged by the 

Xollege is the more important. Neither can be 
considered as merely subsidiary to the other. The 
one may be shortly described as the promotion 
of the science of surgery. The other is the 
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promotion & encouragement of the practice of 
surgery, including the promotion of the interests 
of those practising, or about to practise, surgery 
as a profession, & also including the examination 
of students & others to qualify for practice or 
honours in surgery or kindred subjects (ROMER, 
L.J.).—Re RoyaL COLLEGE OF SURGKONS OF 
ENGLAND, [1899] 1 Q. B. 871; 68 L. J. Q. B. 613 ; 
$0 L. 'T. 611; 47 W. R. 452; 15 T. L. R. 317; 43 
Sol. Jo. 416; sub nom. Royal COLLEGE OF 
SURGEONS OF ENGLAND ¥. INLAND REVENUE 
Comres., 4 Tax Cas. 344, C. A. 

17. Diploma of College—Whether a public 
document.|—Semble: a diploma of the College 
of Surgeons is not a public document.—-R. v. 
HWopuson (1856), Dears. & B. 3; 25 L. J. M. C. 
78; 271. T. 0.8. 144; 205. P.309; 2 Jur. N.S. 
453; 4 W. RR. 500; 7 Cox, C. CG. 1225 169 Kb. R. 
$91, C. C. R. 

-fnnotation :-—Mentd. R. v. Moah (1858), Dears, & 1. 550. 

18. Licentiate of College-—Right to practise as 
surgeon.|-—APOTHECARLES Co, v. RYAN (183-4), 
cited in 4 Tyr. at p. 327. 

Annotation :—Refd. Simpson v. Ralfe (1834), 4 Tyr. 325, 

See, now, Medical Act, 1886 (c. 48), 8. 2. 


Part Il——The General Medical Council and Similar 
Bodies in the Dominions. 


Sect. 1.—THE GENERAL MEDICAL COUNCIL.: 
SUB-SECT. 1.—CONSTITUTION. 


Membership.|---See Medical Acts, 1858 (c. 90), 
gs. 3, 8, 47, 1886 (c. 48), ss. 7, 8, 10; Medical 
Council Act, 1862 (c. 91), s. 1. 

Meetings & committees.|-—Sce Medical Act. 1886 
(c. 48), ss. 9, 12. 

Officers.|—See Medical Act, 1886 (c. 48), ss. 9, 
10 


Expenses.]—See Medical Act, 1858 (c. 90), s. 13. 
Branch councils.|-—See Medical Acts, 1853 (c. 90), 
ss. 6, 10, 11,27; 1886 (c. 48), 5. 8 (2). 


SuB-sEcT. 2.—FUNCTIONS AND POWERS. 
A. The Medical Reqister. 


Sec, generally, Medical Act, 1858 (c. 90), ss. 10, 
11, 14, 15, 16, 25, 26, 27, 30, 45, sched. D. 

19. Copy of register—Admissibility in evidence 
—Medical Act, 1858 (c. 90), s. 27.|—Semble: a 
book purporting to be a copy of the ‘ Medical 
Register’? pursuant to above act, & professing 
to be ‘‘ published & sold at the office of the Genera! 
Youncil of Medical Education & Registration,” 
is admissible under above sect.—PEDGRIFT v. 
CHEVALLIER (1860), 8 C. B. N.S. 246; 29 L. J. 
M,C, 225; 2L.'T. 360; 25 J. P.181; 6 Jur. N.S. 
1341; 141 BE. R. 1160. 

20. Entry on register—Right of qualified person 
to be entered.|—R. v. GENERAL COUNCIL or 
MEDICAL EDUCATION, No. 23, post. 

21. Erasure of entries fraudulently or incor- 
rectly made—Medical Act, 1858 (c. 90), s. 26.]-- 
R. v. GENERAL COUNCIL OF MEDICAL EDUCATION, 
No. 23, post. 

Erasure of names—Powers of Council.|—Scee 
aber 22-24, post; Medical Act, 1858 (c. 90), 
8. 29. 





B. Disciplinary Powers, 
(a) Erasure of Name from Reqister for 
Misconduct, 
i. Nature of Misconduct. 

See, generally, Medical Act, 1858 (c. 90), 8. 29. 

22. Misconduct occurring before registration.| - 

O., a medical practitioner, having previously 
practised in the service of charitable institutions, 
applied after the passing of Medical Act, 1858 
(c. 90), to have his name entered in the register, 
sending as voucher a foreign diploma, & his name 
was duly entered. Afterwards on information 
sent to the general council, as to previous mis- 
conduct on O.’s part in reference to the diploma, 
notice was sent hiro, that his name would be 
struck out of the register on a given day, which 
was next day, & O. had no opportunity of showing 
cause. On application for a mandamus to restore 
his name: /feld: he was entitled to reasonable 
notice so as to show cause against his name being 
erased, & rule absolute accordingly.--Ba yp, 
OrGAN (1860), 24 J. P. 38095 subsequent proceed- 
ings, sub nom. KR. v. GENERAL COUNCIL OF MISDICAL 
EDUCATION (1861), 3 Is. & K. 525. 

28. ----.]—(1) Medical Act, 1858 (c. 90), 8. 
26, applies to cases in which the registration has 
taken place under the dispensing power conferred 
on the council by sect. 46, as well as to the registra- 
tion by the registrar under sect. 15. 

(2) Medical Act, 1858 (c. 90), 5s. 29, extends to 
conduct of which the practitioner has been guilty 
before registration. 

(3) Under Medical Act, 1858 (c. 90), s. 15, it 
appears that any duly qualified person is entitled 
to be registered without regard to his character if 
he pays the proper fee & produces to the registrar 
sufficient evidence of his qualification (CROMPrTON, 
J.).-—R. v. GENERAL COUNCIL OF MEDICAL Epvuca- 
TION (1861), 3 KE. & BE. 525; 30 L. J. Q. B. 201; 
3 L. T. 692; 25 J. P. 693; 7 Jur. N.S. 798; 9 
W.R. 413; 121 BE. R. 539. 
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Sect, 1.—The general medical council: Sub-sect. 2, 
B. (a) ing tis & iti, (0), (0) &e(d), EC. Sect, 2.) 

24. What amounts to ‘‘infamous’’ conduct.) 
—(1) If it is shown that a medical man, in the 
pursuit of his profession, has done something with 
regard to it which would be reasonably regarded as 
disgraceful or dishonourable by his professional 
brethren of good repute & competency, then it is 
open to the General Medical Council to say that 
he has been ‘“ guilty of infamous conduct in a 
professional respect,’’ within Medical Act, 1858 
(c. 90), 3. 29. 

(2) A complaint against a medical practitioner 
was made by the Medical Defence Union. P. 
was & member of this union, & was afterwards, 
on May 3, elected a member of the General Medical 
Council, under Medical Act, 1858 (ce. 90). On 
the saine day he sent a notice of his resignation as 
member of the Medical Defence Union, but by the 
articles of that union, the resignation did not 
take effect) until two months afterwards. The 
inquiry into the complaint against the medical 
practitioner was held on May 28, at which P. 
took part as a member of the General Medical 
Council :—Held: P. was not disqualified from 
taking part in the inquiry. ALLINSON v. GENERAL 
COUNCIL OF MEDICAL EDUCATION & NREGISTRA- 
TION, [1894] 1 Q. B. 750; 63 L. J. Q. B. 534; 70 
L. T. 471; 58 J. P. 542; 42 W. R. 289; 10 
T. L. R. 304; 9 R. 217, GC. A. 


Annotations :—48 to (1) Consd. Pratt v, British Medical 
Assven., [1919] 1 K. 3.244. Refd Hille. Clitford, Clifford 
v. Timms, Clifford 9. Phillips, !:907] 2 Ch. 236; fe 
A Solicitor, kp. Law Soc., (1912) 1 K. B. 302. 48 tu 
(2) Refd. lt. ». Burton, Fx yp. Young, [1897] 2 Q. B. 468; 
lt. v. London County JJ., Hr p. South Metropolitan Gas 
Co. (1907), 98 L. T. 519; Law v. Chartered Institute of 
Patent Agents, [1919] 2 Ch. 276. Generally, Mentd. h. +. 
Howard, [1902] 2 K. B. 363; RB. 7. Bath Compensation 
Authority, [1925] 1K. B. 685. 





ii. Discretion of Council. 

See, gencrally, Medical Act, 1858 (c. 90), 5. 29. 

25. Sole discretion of Council.|—By Medical 
Act, 1858 (c. 90), 8. 29, if a medical practitioner 
shall, after due inquiry, be judged by the General 
Council of Medical Education & Registration of the 
United Kingdom to have been “ guilty of infamous 
conduct in any professional respect,” they may, 
if they see fit, erase his name from the register. 
Where a medical officer has been so adjudged 
guilty by the General Council, & his name erased 
from the register, a mandamus will not. lic to restore 
it.—-Le p. LA MerRr (1863), 4B. & S. 582; 3 
New Rep. 120; 33 L. J. Q. B. 69; 9 L. T. 410; 
12 W. R. 201; 122 BE. R. 578. 


Annotation :—Apprvd. Allbutt v. General Council of Medica) 
Kducation & Registration (1889), 23 Q. B. D. 400. 


26. — ~.|—-ALLBUTT v. GENERAL COUNCIL OF 
MEnIcanL EDUCATION & REGISTRATION, No. 28, post. 
27. Proper exercise of discretion -— Whether 


mandamus to restore will lie.|—Hz p. A MERT, 
No. 25, ante. 








e -——.] — (1) If the Council, actin 
bond fide & after due inquiry, have adjudged s 
medical practitioner to have been guilty of 


infamous conduct in a professional respect, the 
ct. has no jurisdiction to review their decision by 
granting a mandamus to restore the erasure. 

(2) The publication of the minutes of the Council, 
containing a report of their proceedings, com- 
prising a statement that the name of a specified 
medical practitioner has been removed from the 
register on the ground that, in the opinion of the 
Council, he has been guilty of infamous conduct 
m a professional respect, is, if the report be 
accurate, & published bond fide & without malice, 
peu loeea -ALLBUIT v. GENERAL COUNCIL OF 

EDICAL EDUCATION & WEGISTRATION (1889), 


MEDICINE AND PHARMACY. 


23Q.B.D.400; 58 L. J. Q. B. 606; 61 L. T. 585 ; 

54 7.1P.36; 37W.R. 771; 5 T. lL. R. 651, C. A. 

Annotations :—.18 to (1) Refd. Partridge r. General Council 
of Medical Education & Kegistration (1892), 57 J. P. 43 
Pratt. v. British Medical Assocn., [1919] 1 K. B. 244. 
Generally, Mentd. Macdougall ». Knight (1890), 25 Q. B.D. 
1: Mangena v. Wright, [1909] 2 K. B. 958. 


J—Exz p. BYNOE (1900), Times, 











29. 

June 21, D. C. 
30. Injunction to restrain § erasure.|— 

(1) The General Council of Medical Education & 
Negistration, acting under the powers of Medical 
Act, 1858 (c. 90), held an inquiry in which they 
adjudged a medical practitioner to be guilty of 
infamous conduct in a professional respect, & 
removed his name from the register of medical 
practitioners. The proceedings were instituted 
by the managing body of a co. called the Medical 
Defence Union, whose object was to protect the 
characters of medical practitioners & to suppress 
& prosecute unauthorised practitioners. Two 
out. of twenty-nine persons who held the inquiry 
were members of the Medical Defence Union, but 
not of the managing body of the Union. In an 
action to restrain the erasure & publication of the 
resolutions relating to pltf.’s conduct :—Held : the 
two members had not such an interest in the 
matter in question as to disqualify them from 
taking part in the inquiry; & the ct. refused 
to interfere with the decision of the Council. 

(2) The General Medical Council cannot, 
strictly speaking, take evidence. They cannot take 
evidence on oath. They cannot take evidence 
which we as lawyers have to consider as evidence. 
They have statements made before them in support 
of any complaint which is made, & also they have 
statements made on the other side by the medical 
man against whom the complaint is made; & if 
it is once established that the complaint made 
before them does involve a matter in respect of 
which they can exercise the jurisdiction given to 
them by Medical Act, 1858 (c. 90), 5. 29, then I 
think we ought not to look at the evidence, or in 
any way consider whether they have arrived at a 
right conclusion (CoTron, L.J.). 

(3) The only thing which the cts. can investigate 
when proceedings of the General Medical Council 
of this character are brought before them is 
whether the domestic forum has acted honestly 
within its jurisdiction (BOWEN, l.J.). 

(4) I trust that in future the Gencral Medical 
Council will think it reasonable advice that those 
who sit. on these inquirics should cease to occupy 
a position of subscribers to a society which brings 
them before the council (BOWEN, I..J.).—LEESON 
v. GENERAL COUNCIL OF MEDICAL EpucATION & 
REGISTRATION (1889), 43 Ch. D. 366; 59 L. J. Ch. 
233; 61 L. T. 849; 38 W. R. 303, C. A. 

Annotations :—As to (1) Apld. Partridge v. Goneral Council 
of Medical Education & Registration (1892), 57 J. P. 4; 
Allinson v, General Council of Medical Kducation & 
Registration, [1894] 1 Q. B. 750. . RR. v. Gaisford, 
[1892] 1Q. B. 381; R.v. LC. C., Hap. Akkersdyk, Hx p. 
Formenia, [1892] 1 Q. B. 190; Row. u. C. C., Re Kmipire 
Theatre (1894), 71 L. T. 638; R. ». Burton, ote. Tun- 
bridge Wells JJ. & Incorporated Law Soc., Fc p. Young 

. (1897), 61 J. P. 727; KR. ve. London JJ.§ He p. South 
Metropolitan Gas Co. (1908), 98 L. 7. 519; Law », 
Chartered Institute of Patont Agents, [1919] 2 Ch. 276; 
Pratt v. British Medical Assocn., [1919] 1 K. B. 244; 
Thompson v. British Medical Assocn., New South Wales 
Branch, [1924] A. C. ; Frome United Breworles Co. 
©. Bath JJ., A. C. 586. 48 to (2) & (3) Consd. 
Everett v. Griffiths, [1921] 1 A. C. 631. 

Mentd. Ex p. Hopkins (1891), 61 L. J. Q. B. 240; Riv. 

McKenzie, (1892) 2 Q. B. 519; KR. ». Fraser (1893), 9 

T. L. R. 613; R. vo. Huggins (1895), 43 W. R. 329; RR. », 

Howard, (1902) 2 K. B. 363. 

81. Erroneous exercise of discretion—Liability 
to action—Mala fides.|—PItf.’s name had been 
entered on the dentists’ register in respect of a 
diploma in dental surgery conferred upon him by 


Generally, 


Part IJ.—Ture GeneraL MepicaL CounciL, ETC. 


the Royal College of Surgeons in Ireland. Such 
diploma was afterwards withdrawn on the ground 
that pltf. had advertised in connection with his 
profession in breach of an undertaking not to do 
so given by him when his diploma was granted. 
Defts., the General Council, on being informed 
of such withdrawal, & its cause, without calling 
on pltf. for explanation, directed the registrar 
to remove pltf.’s name from the dentists’ register. 
On an application for a mandamus to restore his 
name, it wus held that the defts. had acted 
erroneously, & that his name must be restored. 
Plté. then brought his action for wrongfully 
removing his name from the register :—Held: 
the functions exercised by the General Council 
under Dentists Act, 1878 (c. 33), ss. 11, 13, 
respectively being discretionary, nct merely 
ministerial, whether they acted under sect. 13 
or under sect. 11, sub-sect. 5, only, they were 
not liable to an action for the erroneous exercise 
of their discretion in the absence of mala fides— 
PARTRIDGE v. GENERAL COUNCIL OF MEDICAL 
KpUCATION & REGISTRATION OF UNirep KINGDOM 
(1890), 25 Q. B. D. 90; 59 L. J. Q. B. 4753 62 
L. L. 787; 55 J.P. 4; 38 W. R. 729; 61. L. R. 
rig a A.; subsequent proceedings (1892), 57 J.P. 
Annotation :-—Refd. Evcrott v. Griffiths, [1921] 1 A. C. 631. 


lii. Notice of Intention to Erase. 
See, generally, Medical Act, 1858 (c. 90), s. 29. 
32. Right of practitioner to notice.])—Hz p. 
ORGAN, No. 22, ante. 
83. Erasure without notice — Whether man- 


damus to restore will lie.! —Hx p. OrGan, No. 22, 


ante. 


(b) Who May Take Part in Disciplinary 
Proceedings. 
34. Subscriber to society conducting prosecu- 


ee ples 
ee a 


comer rm ee ee 
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tion.|—LEESON v. GENERAL COUNCIL OF MEDICAL 
KipucaTION & REGISTRATION, No. 380, ante. 

35. Member of society conducting prosecution.| 
—LEESON v. GENERAL COUNCIL OF MEDICAL 
EDUCATION & REGISTRATION, No. 30, ante. 

36. ——.] — ALLINSON v. GENERAL COUNCIL 
oe MEDICAL EDUCATION & REGISTRATION, No. 
24, ante. 


(c) Procedure on and after Disciplinary Inquiry. 

See, yenerally, Standing Orders of the General 
Medical Council, 1908, ch. xiv. 

37. Publication of grounds for erasure of name 
from register—Privilege.}—ALLBUTT v. GENERAL 
COUNCIL OF MEDICAL EDUCATION & REGISTRATION, 
No. 28, ante. 

Whether restrained. }—Sce No. 30, ante. 

38. Power of Council to take evidence-—On oath.] 
—LEESON v. GENERAL COUNCIL OF MEDICAL 
EpucaTion & REGISTRATION, No. 30, ante. 

39. Rehearing—Discretion of Council.| 
Bynok (1900), Yimes, June 21, D. C. 

Notice of ‘intention to erase name—Right of 
practitioner to.J]—Sce No. 22, ante. 








Ex p. 


(d) Restoration of Name to Register. 
Mandamus to restore. |—S¢e Nos. 22, 25, 29, ante. 


C. The British Pharmacopeia. 
Publication.|—Sce Medical Act, 1858 (c. 90), 
8. 543 Medical Act, 1862 (c. 91), ss. 2, 3. 
As to compounding medicines otherwise than in 
accordance with Pharmacopoeia, see Koop & 
Druus, Vol. XXV., p. 90, Nos. 158-161. 


ee ee 


Scr, 2.—SIMILAR BODIES IN THE DOMINIONS. 
See Cases afd. 
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PART II. SECT. 2. 


e. Hrasure of nane from register— 

Notice of intention tu crasc—-Krasure 

notice—Whethcr mandamus to 

restore ull lie. -—-R. v. MEDICAL BOARD 

OF VicTokia (1867), 4 W. W. & A’B 
139.—AUS. 


(es ae 





——.}—-R. v. 
COLLEGE OF PITYSICIANS & SURGEONS 
OF ONTARIO, He MCCONNELL (1879), 
44 U. C. RR. 146.—CAN. 

g. —— Nature of misconduct — 
Fraud.J—Ez p. BOURCHIER (1892), 13 
N.S. W. TL. Wt. 105; &§ N.S. W. W.N. 
137.—AUS. 

h, ——~ —— What amounts to dis- 
graceful conduct.J—~Ie WaAsHINGTON 
(1893), 23 O. It. 299.—CAN. 

k. — —.}—~Re CRICHTON 
(1906), 8 O. W. R. 841; 13 0. L. lt. 
271.—CAN. 


emanates meee 
lL. 





.}—Re CHERNIAK & 
COLLEGE OF PHYSICIANS & SURGEONS 
OF ONTARIO (1920), 46 O. L. R. 435 5 
61D. L. BR. 522; 33 Can. Crim. Cas. 
43; 170. W. N. 239.—CAN. 

m— — ——.)—HUNT v. 
COLLEGE OF PHYSICIANS & SURGEONS 
OF SASKATCHEWAN, [1925] 4 D. L. R. 
834; [1925] 3 W. W. R. 758.—CAN. 

n—— —— ——..}— Tho fact that 
a physician made use of the Abrams 
machine in the diagnosis & treatment 
of discasc held not to render him 
guilty of unbecoming or improper 
conduct within Medical Profcssion 
Act, R. 8. S., 1920, 5. 40.—He MEDICAL 
PROFESSION Act, He CAREFOOT, [1926] 
1D. L. R. 236; [1926] 1 W. W. R. 





J.—-VOL. XXXIV. 


493 45 Cun. Crim. Cas. 523 20 Sask. 
L. R. 202..- CAN. 





0. a ee] -— RE TRLUORE 
(1905), 11 B.C. RR. 3656; 2 We. 1. Rh. 
405.—CAN. 

p. - J— he Dyas (1908), 5 
K. Ls. I. 545.—CAN. 

q. Entry on register- - Right of 


entered. }-- 


qualified ywerson to be 
(1860), 9 


PETERSON v. HARDING 
N. B. R. (4 All.) 583.— CAN. 
Yr. ———-.]~—Re SINCLAIR (1904), 
7 Terr. lL. HR. 178.- -CAN. 
t. ——- Diserction of Registrar- 
Gencral. |—Rte MCKINNON, [19138] N. Z. 
L. lt. 566.—N.Z. 


a. Disciplinary powers --- Whether 
mandamus will lie to compel exercise. }— 
Under Medical Act, 1898, &. 36, the 
council] may hold an inquiry into a 
charge of unprofessiona) conduct made 
against a registered medical practi- 
tioner:—Held: mandamus did not lie 
to coripel the council to hold an 
inquiry—Re MrpvivaL Acr, ker p. 
rr pemma (1903), 10 B. C. R. 268.— 








b-— ot / i Duty of appel- 
late court.}—Where wa tribunal such 
as is constituted by the Medical 
Act, after full inquiry, ahsolves the 
accused, an appellate tribunal should 
not reverse that decision unless tho 
findings of fact: are clearly wrong, 
or unless, the facts being clear, the 
tribunal of first instance has applied 
a standard of conduct which, as 
between tho profession & tho public, 
should not be recognised by the cts.— 


LS TNS, SIN SIAN Oot SAI 


Re HANINGTON (1907), 6 W. L. 2. 37.— 
CAN. 


C. Proceedings on tiagquiry. ke 
SrTinson & COLLEGK OF PHYSICIANS 
& SURGKONS OF ONTARIO (1912), 27 
O. lL. hh. 565: 4 O. W. N. 6273; 10 
DL. L. R. 699.—-CAN. 


d. —-.J-— Iln deciding 
Whethce: a Incember is guilfy of un- 
becoming or improper conduct, the 
Medical Council must uct as a ct. 
should actin the excreise of a judicial 
discretion, that is, not according to 
private opinion, but on the evidence 
& according to the principles of reason 
& justice.—-HUNT v. COLLEGE oF 
PHYSICIANS & SURGEONS OF SAS- 
KATCILEWAN, 11925) 4 DD. LT. R. 8343 
[1925] 3 W. W. Jt. 758.-- CAN. 


aa, ——~ —-——.]—Re MEDICAL PRo- 
VESSION Acr, Ae CAREFOOT, [1926] 
1D. L. RK. 236; (1926) 1 W. W. HK. 
49; 45 Can. Crim. Cas. 52; 20 Sask, 
L. lt. 202.~-CAN. 


bb. Hrausure of qualification from 
register—Proper excercise of discret ionu— 
Whether nandamus to restore will lie.+-— 
When the registrar of the Brunch 
Medical Council inserts in, & after- 
wards, by order of such Branch Council, 
& without notices to the party registered, 
strikes out of the registor tho descrip- 
tion of a qualification, which the evi- 
dence produced to the registrar by the 
claimant did not show that he hud 
obtained; the ct. will not, by 
mandamus, compe! the registrar to 
reinsert such description.—R. v. STULL 
(1861), 13 [. Cc. L. e 398.— IR. 





ee 


546 


MEDICINE AND PHARMACY. 


Part IIl—Medical Practitioners. 


SusB-secT. 1.—EXAMINATION FOR 
QUALIFICATIONS. 

See Medical Act, 1858 (c. 90), ss. 19, 20, 21, 22 ; 
Medical Act, 1886 (c. 48), ss. 2, 3, 4, 5, 19. 

40. Who entitled to act as examining body— 
Royal College of Physicians.]—— Royal CoLLEGE 
OF PHYSICIANS v. GENERAL MEDICAL COUNCIL, 
No. 7. ante. 

.|—See, also, Medical Act, 1886, c. 48, 
8. 3 (1). 





SuB-sECT. 2.—PROOF OF QUALIFICATIONS. 


41. Proof of University diploma—Sufficiency.| 
—The mere production in ct. of a diploma of 
Doctor of Physic under the seal of one of the 
Dniversities is not in itself evidence to show that 
the party named in the diploma is entitled to that 
degree.—MOoisEes v. THORNTON (1799), 8 ‘J‘erm 
Rep. 303; 3 Hsp. 4; 101 WW. R. 1402. 

Annotations :—Distd. Smith v. Tuylor (1805), 1 Bos. & P. 
N. R.196; Walmsley v. Abbott (1824), 5 Dow. & Ry. K. B. 
62. Refd. Henry v. Adcy (1803), 3 Kast, 221; —. v. 
Bathwick (1831), 9 L. J. O. S. M. G. 103; Cannoll v. 
Curtis (1835), 2 Bing. N. C. 228. 

42. -|—A document was produced in 
evidence, purporting to be a diploma from the 
University of St. Andrews, & 1 witness was called, 
who stated that he went to a place which he was 
told was St. Andrews, taking with him the diploma, 
Where he had scen three persons, whom, he was 
informed, were three of the professors, one of 
whom was the librarian, who acknowledged their 
signatures to that diploma. He was also shown, 
by the librarian, the Book of Acts, in which was 
an entry, of which he produced an examined 
copy, conferring the degree of M.D. on plté., 
as also the seal of the University, corresponding 
with that on the diploma :—Held: that was 
suflicient evidence of the conferring of the degree 
by the University of St. Andrews.—CoLLIns v. 
CARNEGIE (1834), 1 Ad. & El. 605; 3 Nev. & 
M.K.B. 703; 3. J. K. B. 196; 110 E. R. 1373. 
a eeuion :—Expld. M‘Gahey v. Alston (1836), Tyr. & Gr. 








PART III. SECT.. 1, SUB-SECT. 1. 


SUB-SECT. 3.—COLONIAL AND ]‘OREIGN 
PRACTITIONERS, 

See Medical Act, 1886 (c. 48), ss. 11, 18, 14, 15, 
16, 17; Standing Orders of the General Medical 
Council, 1908, ch. xiii. (4). 

43. Holder of foreign diploma — Practising 
under title ‘‘M.D.’’—Criminal IHability.|—A., a 
druggist, had attended a patient in the capacity 
of a medical man, & sent in to him a bill for such 
attendances, headed, ‘‘ Mr. P. to Thomas Andrews, 
M.D.,’’ setting out a variety of charges for attend- 
ance & medicine, etc. He subsequently wrote 
a letter signed, ‘‘ Thomas Andrews, M.D.,”’ 
threatening legal proceedings unless the bill were 
paid, & he gave a receipt for the bill when paid, 
signing it in the same way. There was a coloured 
lamp over his shop door, on three sides of which 
the words & letters ‘Thomas Andrews, M.D.’’ 
were painted. It appeared that he had obtained 
by the payment of a sum of money a diploma of 
doctor of medicine from the University of 
Philadelphia in the United States of America, 
but that he had never heen in America, or studied, 
or passed any examination, for such degree, & 
he was not registered under Medical Act, 1858 
(c. 90). On appeal, from a conviction by justices 
under Medical Act, 1858 (c. 90), s. 40, for having 
unlawfully, wilfully, & falsely taken & used the 
name, title, description & addition of ‘‘ M.D.,” 
& ‘ thereby implying that he was then registered 
under Medical Act, 1858 (c. 90), whereas he was 
not so registered,’”’ ete. :--Held: the conviction 
was right, & must be affirmed.—ANDREWS v. 
SryRAP (1872), 26 L. T. 704. 

Annotation :—Consd. Hunter v. Claro, [1899] 1 Q. B. 635. 

44. —— Whether a ‘“‘ practitioner ’’—Within 
Vaccination Act, 1867 -(c. 84), s. 16.|—CROMACK 
v. BRENNAND (1878), 87 J. P. Jo. 276. 


SuUB-SECT. 4.—ADMISSION OF WOMEN. 


See Medical Act, 1858 (c. 90), s. 15; Medical 
Act, 1876 (c. 41), s. 1. 





g. Whether mandamus will lie to 
compel examination.}—-The censors, 
ote., of the College of Surgeons having 
refused to examine a candidate, upon 
the ground that. the person to whom 
ho served his apprenticeship was not 
w® regularly educated surgeon, as he 
had only received a diploma from the 
college of Glasguw, & had kept an 
apothecary’s shop, the ect. refused to 
Brant a mandamus to compel the 
Oxmluination of the cundidate, the 
censors, etc, not having acted 
capriciously, partially, or on false 
Tinciples in his rejection.—R. +¢. 
tOVAL COLLEGE OF SURGEONS IN 
IRELAND (1828), 1 Hud. & LB. 475; 
lir. L. Ree. 1st ser. 211.—I1R. 


PART Ill. SECT. 1, SUB-SECT. 2. 


h. Evidence af acliny as dvelor— 
Sufficiency} - Where in an action for 
libel, plUf. eet out with an iuducemont 
of character as ** a physician & surgeon, 
liconsed to practise acco to the 
laws of the Provinee ” :—Deld : proof 
that he acted as such was insufficient 
Without show ing a license.—-HAMILTON 
v. BURWELL (18382), 2 O. 8. 339.—CAN. 

k. Certificate of college registrar.j— 
Held; pitf. had sulliciently proved his 


satus as a registered medical practi- 
tionor by the production of a certificate 
under the hand of the registrar of the 
College of Physicians & Surgeons of 
Saskatchewan, which expressly stated 
that he was registered, & by the pro- 
duct*on by the registrar of the de facto 
register of the college, upon which 
pitf.’s name appcared.—SaANDWITIH v. 
COWPER & GaRRIOCH (1911), 17 
W.L. R13; 4 Sask. L. R. 12.—CAN, 


1. Entry in medical register.}—In an 
action for libel brought by a medical 
practitioncr against defts. for publish- 
ing a statement that he had no claim 
to the title of ‘* Dr.,”? not having a 
doctor’s degree :—lUcld: the entry 
of pItf.‘’s name & degree in the register 
kept under Medical Practitioners 
Registration Act, 1860, was sufficient 
evidence that pitf. held the d ; 
MIRBACH t. MCHARDY (1890), 8 N. Z. 
L. Rh. 248.—N.Z. 


m. Parol evidence.)— A medical 
practitioner, suing for his fees, gave 
evidence that he was a duly licensed 
medical practitioner :—Jlleld: oral 
evidence did not amount to the proof 
that he was duly licensed. He must 
either produce the licence itself or the 
ccrtificuto referrod to in Act 34 of 1891, 
8. 06.—NQUMBELA v, CULLIUAN (1903), 


—— 


208. C. 269; 13 C. T. Rt. 489.—S. AF. 


PART III. SECT. 1, SUB-SECT. 3. 


n. Fight to practise outside Pro- 
vince in which licenced.\—Held: pltt., 
who had a diploma from Lower Canada, 
was entitled to practise in the Upper 
Proviuee, subject to any local laws 
respecting the profession thero.— 
SHAVER v. LINTON (1862), 22 U. C. lh. 
177.—CAN. 

o. Registration in Great Brilain— 
Necessity for registration in colony— 
Whether mandamus to register will 
issue.] — A medical practitioner, 
rogistered in England under the 
Iimperial Medical Act, is entitled, with- 
out examination, © practise in 
Outariv, on payment of the proper 
fees; & uw mandamus will there- 
fore be granted to the roper 
authoritics to admit him to registration 
on payment of such fees.—R. v. 
COLLEGE OF Priysicians & SURGEONS 
OF ONTARIO, He MALLORY (1879), 44 
U. C. R. 564.—CAN. 


p.- -—A medical prac- 
titioner registered in Great Britain, 
to entitle him to practise in this Pro- 
vince, must be registered under BR. S. QO. 
1877, 8. 21.—SKIRVING v. Ross (1880), 
31 C. P. 423.—CAN. 








Part J1].—MenpicaL PRACTITIONERS. 


Szor. 2.—WHO MAY PRACTISE. 


See Part I., Sect. 1, sub-sect. 1, Sect. 2, sub- 
sect. 2; Part ITI., Sect. 1, ante. 


ee ee anes 


. SECT. 3.—RESPONSIBILITY. 
SUB-SECT. 1.-—CiviL RESPONSIBILITY. 
«1. Implied Undertaking as to Possession of 
Knowledge and Skill. 

45. Qualified practitioner.J—An action on the 
case lies against a surgeon for gross ignorance & 
want of skill in his profession as well as for 
negligence & carelessness to the detriment of a 
paticnt ; though if the evidence be of negligence 
only; which was properly left to the jury & 
negatived by them; the ct. will not grant a new 
trial because the jury were directed that want of 
skill alone would not sustain the action. 

A surgeon would be liable for crassa ignorantia, 
& would be justly responsible in damages for 
having rashly adventured upon the exercise of a 
profession without the ordinary qualification of 
skill, to the injury of a patient: yet the question 
did not arise upon the evidence in this case; 
for no want of skill was imputed to deft. ; && there- 
fore the opinion of the learned judge upon that 
point does not affect the merits of the verdict upon 
the cvidence in the cause (LORD KLLENBOROUGH, 
C.J.).-—SEARE v. PRieN'TICE (1807), 8 East, 347 5 103 
Li. R. 376. 

Annotation :—Rofd, Mverott v. Griffiths, [1920] 3 K. B. 163. 
46. —~—-.]-—LANPHIER v. Pros, No. 57, post. 
47, -——.|—A medical practitioner who under- 

takes the treatment of a patient owes a duty td 

the patient to use a fair & reasonable standard of 
care & competence in administering the treat- 

ment.—R. v. BATEMAN (1925), 04 L. J. K. B. 791; 

133 1. T. 730; 897. P.162: 417. I. 2.5575; 69 

Sol. Jo. 622 5; 28 Cox, C. GC. 335; 19 Cr. App. Rep. 

8,C.C. A. 

48. ——— Attending for reward.]—If a mun 
applies to a surgeon to attend him in a disorder 
for reward, & the person treats him improperly, 
there is gross negligence & the surgeon is liable to 
an action; & the surgeon would also be liable 
for such negligence, if he undertook gratis to 
attend a sick person, because his situation implies 
skill in surgery; but if the patient applies to a 
man, of a different employment or occupation, for 
his gratuitous assistance, who cither does not 
exert all hisskill, or administers improper remedies 
to the best of his ability, such person is not lable. 
It would be attended with injurious consequences, 
if a gratuitous undertaking of this sort should 
subject the person who madc it, & who acted to the 
best of his knowledge, to an action (UEATH, J.).: - 
SHIELLS v. BLACKBURNE (1789), L Hy. BL. 15%; 
126 LK. RR. 94. 

.innotations :-—Relfd. Kish v. Keliy (1864), 17 C. BN. S. 
194; Kverett v. Griffiths, [1920] 3 K. B. 163. Mentd. 


Bourne v. Diggles (1814), 2 Chit. 311; Doorman v. 
ema (1834), 2Ad. & Hl. 2565 Gibline. McMullen (1869), 


a a T. 214; Banbury v. Bank of Montrea), [1918] A.C. 

49. —-.-- ——-.] -liakwin vr. Corninivs, No. 
58, post. 

50. -—— Attending gratis.| -Simieiis 7. BLAck- 
BURNE, No. 48, vente. 

51. ---—— Implied undertaking to cure.|- {i\Nn- 


PHIER v. Purpos, No. 57, post, 








PART III. SECT. 3, SUB-SECT. 1.-- A. 


45 i. Qualified practitioner.}-—Deft., 
a chirupractor, was held liable in 
damages for failure correctly to diagnose 
the ailment from which a child taken 


tu him was suffering, & for applying 
his method of treatment which on the 
evidence was held not to Le the proper 
treatment in the case in question. It 
was held that, under the luw as it | 
stood at tho times in question, a persou 
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52. Unqualified person — Attending gratis.) — 
SHIELLS v. BLACKBURNE, No. 48, ante. 

53. Acting as medical practitioner.) — 
A person not qualified, as not being a regular 
medical practitioner, but assuming to be, or to 
practise as such, & undertaking to treat another 
for a disease, is liable for injury caused by ignorant 
& improper treatnient, e.g. giving an improper 
medicine, mercury, by which the patient is 
rendered worse instead of better, & is injured by 
the use of improper medicine.—RUDDOCK v. 
LOWE (1865), 4 F. & F. 519. 

Annotation :—Refd. Jones v. Fay (1865), 4 ¥. & F. 525, 


54. Druggist.|—If a person acts as medical 
practitioner he is liable as such although he is 
ouly a chemist. 

In an action against a chemist & druggist upon 
an alleged retainer as a surgeon & apothecary to 
treat pltf. for a certain disorder, for which mer- 
curial treatment was improper, the breach being 
negligent & ignorant treatment, by mercury :— 
Held: if deft. assumed to act as “‘ a surgeon or 
apothecary,’”’ he was liable as such; but those 
words were immaterial, & might be rejected, the 
substance of the declaration being, that he under- 
took to treat pltf. for his disorder, & did so negli- 
gently or ignorantly ; & mercurial treatment, in 
a case for which it was wholly unfit, was such 
negligence or ignorance as would sustain the 
action.—- JONES v. Hay (1865), 4B. & FF. 525. 

55. Want of proper skill in assistant—Liability 
of surgeon—Unqualified apprentice.|——(1) A sur- 
geon is responsible for an injury done to a patient 
through the want of proper skill in his apprentice ; 
but, in an action against him, pItf. must show that 
the injury was produced by such want of skill, & 
it is not to be inferred. 

(2) If, from some accident or some variation in 
the frame of a particular individual, an injury 
happens, it is not a fault in the medical man 
(TiINDAL, C.J.).-—-HANcKE v. Toorrer (1835), 7 
C.& P. 8. 

56. ---—- ——- Nurse.]~-In an action by a 
person, who had been a patient at a hospital, for 
maltreatinent there by defts., two of the surgeons, 
it appearing that the alleged maltreatment was 
in the administration of a hol bath, which they 
had ordered, but whicl: it was no part of their 
ordinary duty personally to direct & superintend, 
& at the actual administration of which they were 
not present :—Held: pltf. was not entitled to 
expect more than the usual & ordinary degree of 
care & attention at the hands of the surgeons, & 
if they were not. persunally coguisant of the alleged 
ill-usage, they were not liable. 

It was indispensable that such matters [placing 
pitf. in bath ordered by defts.] should be left to 
nurses... . Defts. would not be liable for the 
negligence of the nurses unless near enough to be 
aware of it & to prevent it... . A verdict was 
not to he given against defts. unless they were 
personally responsible for [the way the nurses 
placed plif. in the bath], The statement of plti. 
on that point was not supported. ©. . No doubt, 
persons who went as patients into hospitals were 
nat bo be treated with negligence ; but on the 
other hand, medical gentlemen who gave their 
services gratuitously were uot to be made liable 
for negligence for whieh they were not personally 








who held himpelf out as a chiropractor 
held himself out as having a reasonable 
degree of kuowledge & skill to diagnose 
diseuse.—-GIBBONS v. HARRIS (Alte.), 
(1924) 1 DD. L. R. 923; [L924] 4 
W. W. KR. 674.—CAN. 

NW 2 
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Sect. 3.—. 
E., F. 


responsible (COCKBURN, U.J.).—VERIONOWSKY v. 
FREEMAN (1866), 4 F. & F. 977. 


B. Degree of Skill or Knowledge Required. 


57. Reasonable skill.|—-Mvery person who enters 
into a learned profession undertakes to bring 
to the exercise of it a reasonable degree of 
care & skill; he does not, if he is an attorney, 
undertake at all events to gain the cause; nor 
does a surgeon undertake that he will perform a 
cure; nor does the latter undertake to use the 
highest, possible degree of skill, as there may be 
persons of higher education & greater advantages 
than himself; but he undertakes to bring a fair, 
reasonable, & competent degree of skill; & in an 
action against him by a patient, the question for the 
jury is, whether the injury complained of must be 
referred to the want of a proper degree of skill & 
care in deft., or not.—LANPHIER v. PHIPOS (1838), 
8 C. & P. 475. 

Annet :—Refd. Steljes v. Ingram (1903), 19 T. L. R. 


58. -]—The public profession of an art is 
a representation & undertaking to all the world 
that the professor possesses the requisite skill & 
ability. When a skilled labourer, artizan, or 
artist is employed, there is on his part an implied 
warranty that he is of skill reasonably competent 
to the task he undertakes. 

Thus if an apothecary, a» watchmaker or an 
attorney be employed for reward, they cach 
impliedly undertake to possess & exercise reason- 
able skill in their several arts (WILLES, J.).— 
ILARMER v. CORNELIUS (1858), 5 C. B. N.S. 236; 
28 L. J.C. P. 85; 321. 7. 0. 8S. 62; 22 J.P. 724; 
4 Jur. N.S.1110; 6 W. BR. 749; 141 1. ht. 94. 
Annotations :—Refd. Cuckson r. Stones (1858), 28 L. J. 

Q. 3.25; Androws rv. Garstin (1861), 10 C. B. N.S. 444. 

59. -|—To render a medical man liable, 
even civilly, for negligence, or want of due care 
or skill, it is not enough that there has been a less 
degree of skill than some other medical men might 
have shown, or a less degree of care than even he 
himself might have bestowed; nor is it enough 
that he himself acknowledges some degree of want 
of care ; there must have been a want of competent 
& ordinary care & skill, & to such a degree as to 
have led to a bad result. 

A medical mgn is bound to have that degree of 
skill which cannot be defined, but which, in the 
opinion of the jury, is a competent degree of skill 
& knowledge (ERLE, C.J.).—Ricu v. PIEeRponr 
(1862), 3 F. & F. 35. 


onsibility : Sub-sect. 1, A., B., C., D., 
& G.) 








_—— -ow 


PART III. SECT. 3, SUB-SECT. 1.—B. 


57 i. Reasonable skill.}—ZiRKLER v 


ROBERTSON (1897), 30 N. 8. R. 61.— | '0,em 
CAN. 


57 il. ——.]}-—A physician or surgeon | App. D.—S. AF. 
is seeniG to bring bo he exercise of his te 
pro 


on @ reasonable degree of caro 
& skill.—DANGERFIELD v. DAVID 
(Sask. ) (1911), 17 Ww. L. R. 249.—CAN. 

67 ili. .J—A medical man, while 
he does not in law undertake to 
orm a cure or to treat his patient 
a a pag Se aniccnée & competency, 869 

able for negligence or un O88 H 

his treatment; for, holding himself | 676.—CAN. 
out as a professional man, he under- 
takes to porter. the service a es 
of him with reasonable skill & ability.— 


67 i. Whether 





entrusted to him the h 
degree of professional ski or jury.}— 

ploy reasonable skill & care & | (1864), 14 C. P. 104.—CAN. 
is liable for the consequences if he does 
not.—MITCHELL v. 


PART III. SECT. 3, SUB-SECT. 1.—C. 


action lies. }—STAMPER 
0. RHINDRESS (1906), 2 E. L. R 
41 N. 8. R. 45,.—CAN. 


67 ii. —,) 
(1913), 23 W. L. R 
; 6 Sas 


67 ili. . }—SMITH 
46 0. L. R. 518; 51D. L. R. 323; 
17 0. W. N. 253.——CAN. 


MEDICINE AND PHARMACY. 


60. ——.]—R. v. BATEMAN, No. 47, ante. 
° Want of—Question for jury.]—AN- 

PUIER v. Puupos, No. 57, ante. 

62. .|—RIcH v. PIERPONT, No. 
59, ante. 

68. Not hizhest possible degree of skill.|— 
LANPHIER v. Purpos, No. 57, ante. 

64. Less degree than might have been shown 
by others.}—RicuH v. PIERPONT, No. 59, anie. 

65. Less than defendant might have exercised. |— 
RIcH v. PIERPONT, No. 59, ante. 

66. Competent & ordinary skill.]—Ricu v. PIER- 
PONT, No. 59, ante. 














C. Inability for Negligence. 

67. Whether action lies.|—-SEARE v. PRUNTICE, 
No. 45, ante. 

.]—RUDDOCK v. LOWE, No. 53, ante. 

69. ——-—.|—-JONEs v. Fay, No. 54, ante. 

70. Evidence of negligence—Question for jury.| 
—SEARE v. PRENTICE, No. 45, ante. 

71. Duty must be owed to patient.|—Decfit., a 
surgeon, having been employed by a railway co. 
to examine pltf., one of their passengers, who had 
sustained an injury in a collision on their linc, 
& deft. having, so far as he could see or judge, 
on plitf.’s statement of his injuries, told pili. that 
they were so slight, that pltf. accepted a small sum 
in compensation :—Held: even assuming that 
pltf.’s injuries were greater than deft. had advised, 
there was no ground of action by pltf. for negli- 
gence.—PIMM v. ROPER-(1862), 2 F. & F. 783. 
Annotation :-—Refd. Everctt v. Griffiths, [1920] 3 K. B. 163. 


72. -.}—A man could not be sued for 
negligence unless there was a duty imposed upon 
him to take care... . In the present case, the 
wife, & daughter, & son of pltf. were frightened 
about pltf.’s conduct. The wife went to the 
relieving officer. The relicving officer desired to 
have the opinion of the medical man. The wife 
went to deft. & obtained what was called a certi- 
ficate. It wasin reality merely the written opinion 
of deft. The wife did not go to deft. to get advice 
& treatment for plitf. She only went to get his 
opinion for the relieving officer. . . . Therefore 
there was no duty imposed upon deft. towards 
pltf. as a patient, to exercise ordinary care & 
skill, there was no other duty imposed upon him 
beyond that imposed upon any other person. 
There was therefore ...no negligence (LORD 
Ksnrr, M.R.).—THOMPSON v. ScumipT (1891), 56 
J.P.212; 8. L. BR. 120, C. A. 


Annotations :—Refd. Everett «. Griffiths, 
631; Harnett v. Fishor (1926), 135 L. T. 








[1921] 1 A. C. 
724. 


hest possible 


70 i. Evidence of negligence—Question 
but is bound | f THERSE 


FAWCETT vw. MO LL 








70 ii. -}—Where the cvi- 
dence in an action against a surgeon 
for malpractice is as consistent with 
the absence as with the cxistonce of 
negligence, the case should not be left 
to the bgt ey ACKSON v. HYDE (1869), 
28 U. e RK. 294.—-CAN, 


Drxon, [1914] 


. 186; 


70 i -}—VAN MERE v. 
FAREWELL (1886), 12 O. R. 285.—CAN. 





— TURRIFF v. KING 10 iv. ——- ——.]—JAMES v. 
149; 3 W. W. R. OCKETT (1898), 34 N. B. R. —_ 

kL. R37. 9 D. L. R.| Ghee cee ad 
70 v. ——.}—In action against 


vw. RaE (1920), | a surgeon for malpractice, pltf. has the 
right to a decision by a jury of a fact 


in controversy.—MCNULTY v. MORRIS 


CoprEN v, ImPry, [1916]C. P. D.308.— | 67 iv, ——.}—Unquaant v. Grigor | (1901), 21 C. L. T. 691; 2 0. L. R 
8. AF. (1864), 8 Macph. (On nt oes.) 285 | 056.—CAN. ; 
63 i. Not highest possible degrce of | SCOT. ~————_ ———. RICHARDSON 0. 


skill.}—A medical 


ractitioncr is not 
expected to bring 


bear on a@ case 


67 v. ——.}—FaRQ 
(1901), 38 Sc. L. R. 64 


70 vi. : 
UHAR ©. MURRAY | NUGENT (1918), 45 N. B. R. 331; 40 
2.—SCOT. D. L. R. 700.—CAN, 


Part III.—MeEpicat PRACTITIONERS. 


78. Degree of care required—Competent & 
ordinary care.|—Rici vy. Prerpont, No. 59, ante. 

Sce, also, Sub-sect. 1, A., B., ante. 

Negligence of nurse—Gratuitous medical ser- 
vices.]-—See No. 56, ante. 


D. Who May Sue. 


, dich sista jPrasdfonet ) evEEaD 
° x 2), 2 Bulst. 332 ; . 124; 
80 i rR. 1164, , 2; 1 Roll. Rep. 124; 

nnotations :—Mentd. Longmeid v. 1 , 

Bias fia Many saad Geet a ge 

Mid. Ry. (1872), b. #. 7G. P. 583.0 ee Orne © 

75. J—(1) The only person who can 
properly sustain an action for damages for an 
injury done to the person of the patient is the 
patient himself, for damages could not be given on 
that account to any other person though the 
surgeon may have been retained & employed by 
him to undertake the case. The party employing 
the surgeon can have nothing to do with the action 
(RICHARDS, C.13.). 

(2) Deft., being a surgeon, undertakes to the 
public, to cure wounds & other ailments of the 
human system, & professes himself ready to be 
employed by any one for that purpose. The 
declaration states that) he was as a surgeon 
employed for a reasonable reward, to attend & 
cure his patient, that he entered on the treatment, 
etc. It is, therefore, I think, sufficiently stated 
that deft. undertook the cure (Ricuarpbs, C.B.).— 
PIrrin v. SHEPPARD (1822), 11 Price, 400; 147 
E. R. 512. 

Annotations :—As to (2) Folld. Gladwell v. Steggall (1839), 

8 Scott, 60. Consd. Kverett v. Griffiths, [1920] 3 K. B. 

163. Generally, Mentd. Longmeid v. Holliday (1851), 6 


Exch. 761; Marshall v. York, Newcastle & Berwick Ry. 
eee 11 C. B. 655; Dalyell v. Tyrer (1858), Kk. B. & E. 


76. Patient.| — Iivrrarp v. Hopkins (16165), 
2 Bulst. 332; 1 Roll. Rep. 124; 80 E. It. 1164. 


Annotations :—Mentd. Longmeid vr. Holliday (1851), 6 Exch. 
761; Hadley v. Baxendale (1854), 9 Exch. 341; Alton vr. 
1865), 19 C.B. N.S. 213; Morne v. Mid. Ry. 





Mid. Ry. 

(1872), L. R. 7G. P. 583. 

77. ——.]—PIPrrin v. SHEPPARD, No. 75, ante. 

78. ——.}]—GLAPWELL v. STEGGALL, No. ‘80, 
post. 


E. Essentials of Liability. 
79. Proof of employment.|—-PIPPIN v, SHEPPARD, 
No. 75, ante. 
80. ——.]—-A declaration in case stated that 
pltf., an infant, had employed deft., a surgeon to 
cure her, & then claimed damages for a mis- 
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feasance :—Plea, that pltf. did not employ deft. :— 

Held: (1) it was immaterial by whom deft. was 

employed; or if material, pltf.’s submitting to 

deft.’s treatment was sufficient proof of the 
allegation of employment by her. | 

(2) The question really at issuc is, as to the 
breach of duty, not as to the party by whom deft. 
was employed, & pltf. is the only person who can 

Maintain the action.—GLADWELL v. STEGGALIL 

(1839), 5 Bing. N. C. 783; 8 Scott, 60; 8 L. J. 

C. P. 361; 3 Jur. 535; 132 BE. 1. 1283. 

Annotations :—Generally, Mentd. Longmeid vv. Holliday 
(1851), 6 Exch. 761; Dalyell o. Tyrer (1858), HE. B. & EK. 
899; Playford » United Kingdom Electric Tolegraph 
Co. (1867), 17 L. T. 243. 

81. Injury directly caused by lack of skill.]|— 

HANCKE v. Hooper, No. 55, ante. 

82. ~-—.]—-LANPHIER v. Purros, No. 57, anie. 


FI’. Responsibility in Cases of Lamatics. 
Sec Lunatics, Vol. XXNITI., pp. 265-267, 271, 
272, Nos. 1850-1856, 1893-1896. 


G. Responsibilily in Case of Operations. 

83. Experiment with new instrument.|—(1) It 
appears from the evidence of the surgeons that it 
was improper to disunite the callous without 
consent, this is the usage & law of surgeons; then 
it was ignorance & unskilfulness in that very 
particular, to do contrary to the rule of the 
profession, what no surgeon ought to have done; & 
indecd it is reasonable that a patient should be told 
what is about to be done to him, that he may take 
courage & put himself in such a situation as to 
enable him to undergo the operation (per CUR.). 

(2) For any thing that appears to the ct. this 
was the first experiment made with this new 
instrument, & if it was, it was a rash action, & he 
who acts rashly acts ignorantly; & although 
defts. in general may be as skilful in their respective 
professions as any two gentlemen in England, 
yct the ct. cannot help saying that in this particular 
case they have acted ignorantly & unskilfully, 
contrary to the known rule & usage of surgeons 
(per Cur.).— SLATER v. BAKER (1767), 2 Wils. 
359; U5 i. R. 860. 
am ation s—Mentd. Scott ». Shupherd (1773), 3 Wils. 


84. Necessity for consent of patient.]--SLATER 
v. BAKER, No. 83, ante. 

85. —— Whether consent communicated. - 
Question for jury.|—BEATTy v. CULLINGWORTII 
(1896), as reported in Halsbury’s Laws of England, 


Vol. XX., p. 333. 
Annotation «+ -—Mentd, R. v. Camelieri, [1922] 2 K. IB. 122. 





73 1. Degree of care required—Com- 

etent &: ordinary carc.}—FInLps »v. 
tUTHERFORD (1878), 29 C. P. 113.— 
CAN. 

a. Limitation of action.) — An 
action for malpractice was brought 
within one year from the time when the 
alleged ill-effects of the treatinent 
developed, but more than a year from 
the date when the professional services 
terminated :—Z/eld: the action was 
oe under Ontario Medical Act, 


% S. O. 1887, 8s. 40.—MILLER ov. 
RYERSON (1892), 22 O. KR. 369.-—CAN. 
-J}--TOWN v. ARCHER (1902), 


Y.=—-— } 
22 Cc. L. T. 258; 4 0. L. R. 383; 1 
O. W. H. 391.—CAN. 


PART Ill. SECT. 8, SUB-SECT. 1.— D. 


76 1. Patient.) The ground of 
action in a claim of damages against 
a medical man for unskilful treatment 
is peeeon ot his duty to his patient & 


not b of his contract with his 
employer; &, acco ys : 
a married woman had a title to sue 


euch ap action, although the medical 


man had been employed to attend to 
her by her husband & not. by herself.— 
wae v. LAMONT, [1914] 8S. C. 277.-— 

t. Negligent treatment of wife— 
Action by husband.}--SMITH v. CARDER 
(1853), 11 U. C. R. 77.—CAN. 

a, ——— ——.}/-HUNTER v. OGDEN 
(1871), 31 U. C. R. 132. —CAN. 


PART III. SECT. 3, SUB-SECT. 1.—E. 


81 i. Injury directly caused by lack 
of skill.}—-I1n an action agau'nst a medical 
practitioner for el prac pitf. must 
prove not only that there was negligence 
or want of skill on the part of deft., 
but also that pltf. was injured thereby. 
—McQuay = Palate (1886), 12 





81 ii. .}~-HODGINS v. BANTING 
(1906), 12 O. L. R. 117; 7 0. W. R. 
707..—CAN. 


81 iii. ——.-—-BENNEIT 9». C-—— 
(1908), 7 W. L. R. 740.— CAN. 
81 iv. ——.}~—In an action inst 


@ medical practitioner for negligent 


& unskilful treatment, pltf. must show 
that there was nogligence or want of 
skill or carefulness on the part of deft. ; 
& that plif. has been injured, & tha 
the injury 18 the result of the negligence 
& want of skill of deft.—HAMPTON 9. 
MACADAM (1912), 22 W. Il. R. 31; 7 
D. L. R. 880.—CAN, 


b. Intention itmmaterial.}—The de- 
claration in an action inst a 
surgeon for negligence stated that 
doft., wrongfully intending to injure 
pitf., did not use proper care, etc, :—~ 
Held: negligence being the gist of th 
action, deft.’s intent was immaterial. 
KELLY v. Dow (1860), 9 N. B. KR. (4 
All.) 435.—CAN. 

6. ~———.] -— SHERIDAN 4. 
(1886), 10 O. R. 632.—CAN. 


PART ITI. SECT. 3, SUB-SECT. 1.—G. 
83 1. EKzperiment with new instru- 
ment.}—~BAILLS ¥. BOULANGER (Alta.), 
(1924) 4 D. L. R. 1083.—CAN. 
84 i. Necessity for consent of patient. ] 
—STOFFBERG v. ELLIOT, [1923] 
Cc. P. D. 148.—S. AF. 
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Sect. 3.—Responsibility : Sub-scct. 1, H.; sub-sect. 
2. Sect, 4: ‘Sub-cocta, 1 & 2, A.] 


H. Liability of Hospitals and Public Institutions. 

86. Negligence of professional staff — Care 
exeroised in selection of staff.]|—-Defts., a local 
authority, acting under the provisions of Public 
Health Act, 1875 (c. 55), provided for the use of the 
inhabitants of their district a hospital for the 
reception of persons suffering from infectious 
diseases. A visiting physician, who was a com- 


petent medical practitioner, was appointed to the: 


hospital, & acted under the general directions of 
the hospitals committee of defts., the rules pro- 
viding (inter alia) that he should be responsible 
for ‘‘the treatment of the patients from the 
beginning to the end of their stay, & also for their 
freedom from infection when discharged.” A 
son of plitf. was treated in the hospital while 
suffering from a mild attack of scarlet fever, & 
was ultimately discharged by the visiting physician 


while still in an infectious condition, & under 


circumstances which a jury found to amount to a 
want of reasonable skill & care on his part in & 
about the discharge ; after the boy had returned 
home, he communicated the disease to three other 
children of pltf. Pltf. then sued defts. to recover 
the expense to which he had been put in regard to 
the illness of his other children owing to the 
premature discharge of his son from the hospital 
by the visiting physician :—Held: pltf. was not 
entitled to recover, for the legal obligation of 
defts. extended only to the jf: ovision of reasonably 
skilled & competent medical attendance for the 
patients, which they had discharged, & there was 
no absolute undertaking or obligation on their 
part that no patient should be discharged by the 
Visiting physician while still in a condition which 
might cause infection—-EVANS v. JAVERPOOL 
SORPN., [1906] 1 K. B. 160; 74 1. J. K. B. 742; 
69 J. P. 263; 217. L. R. 558; 3 L. G. R. 868. 
Annotations :—Apprvd. Hillyerv. St. Bartholomow’'s Hospital, 
[1909] 2 K. B. 820. Mentd. Smith «. Martin & Kingston- 


upon-Hull Corpn., [1911] 2 K. B. 775; University of 
London Press v. University Tutorial Press, [1916] 2 Ch. 


601 

87. -——.|—The only duty undertaken 
by the governors of a public hospital towards a 
patient who is treated in the hospital is to use 
due care & skill in selecting their medical stalf. 
The relationship of master & scrvant does not 
exist between the governors & the physicians & 
surgeons who give their services at the hospital, & 
the nurses & other attendants assisting at an 
operation cease for the time being to be the servants 
of the governors, inasmuch as they take their orders 
during that period from the operating surgeon 
alone & not from the hospital authorities. 

Pitf. brought an action against the governors of 
a hospital for damages for injuries alleged to have 
been caused to him during an operation by the 
negligence of some member of the hospital staff :— 
Held: the action was not maintainable. 
PART III. SECT. 8, SUB-SECT. 1.—H. 86 iii. 

86 1. Negligence of professional staff 








In an action for damages brought by | the patients 


tf, ainst tho obart Public 
Frospitets Board :—Held: under the 
Hospitals Act, 1918, the Board’s sole 
duty with regard to medicine & surgery 
Was to use a8 much care 4s was necessary 
to see that its medica) officers were so 
qualified by their skill & trustworthy 
by their character as to fit them for 
Hone oe ar teat INS 0, 
T PUBLIO OSPITAIS BOARD 
(1923), 19 Tas. L. R. 18.—AUS. 
Gormenis Coast Biieavon ribs 26 
10N 
B.C. R. 115.—CAN. ore 


unskilful or negli 


be registered. 


—~eeee 6 eee 
e 





special contract the managers of a 
——Care exercised in selection of staff.}— puone hospital haat Poh seen to 
whether paying or non-paying, for 


ment, provided they have exercised 
due care in the selection of a com- 
petent staff.—-FOorTs v. SHAW STEWART, 
{1912} 8. C. 69.—SCOT. 


PART III. SECT. 4, SUB-SECT. 1. 


88 i. At whai time practitioner must 
une proof of registra- 

tion required by Medical Act, s. 32 
by which medical men are precluded 
from recovering for professional services 
without proof of registry, is proof that 


MEDICINE AND PHARMACY. 


I see no ground for holding it to be a right legal 
inference from the circumstances of the relation 
of hospital & patient that the hospital authority 
makes itself liable in damages, if members of its 
professional staff, of whose competence there is 
no question, act negligently towards the patient 
in some matter of professional care or skill, or 
neglect to use or use negligently in his treatment 
the apparatus or appliances which are at their 
disposal (KENNEDY, JI..J.).—HMLYER vy. St. 
BARTHOLOMEW’S FI[osPrraAL (GOVERNORS), [1909] 
2 K. B. 820; 78 L. J. K. B. 958; 25 T. L. R. 762 ; 
53 Sol. Jo. 7143; sub nom. HILLYER v. LONDON 
CORPN. ETC. (GOVERNORS OF ST. BARTHOLOMEW’S 
Hosprirat), 101 L. T. 868; 73 J. P. 501, O. A. 
Annotations :—~Refd. Scottish Insec. Comrs. v. Royal 

Infirmary of Edinburgh (1913), 6 B. W. C. C. N. 120. 

Mentd. Shrimpton v. Hertfordshire County Council (1910), 

74 J. P. 305: Smith v. Martin & Kingston-upon-Hull 


e e 5 3 
Corpn., [1911] 2 K. B. 775. 


SuB-SECT. 2.—CrIMINAL RESPONSIBILITY. 


Who may be liable—Qualified persons.|—WSee 
CRIMINAL LAw, Vol. XY., pp. 800-802, Nos. 8665- 
8672, 8674-8677, 8680, 8683-8685, 8688. 
Unqualiiied persons.|—See CrimMInaL Law, 
Vol. XV., pp. 801, 802, Nos. 8673-8683, 8685. 

Extent of liability—-Death occasioned by negli- 
gence.|—See CRIMINAL LAw, Vol. XV., pp. 800, 
801, Nos. 8665-8683. 

Error of judgment.|—See CRIMINAL LAw, 
Vol. XV., p. 801, Nos. 8684-8688. 

—-— Assault.]|——Sce CrIMINAL LAW, Vol. XV., 
p. 826, Nos. 9028, 9029. 

False statements in certificate of death.]-—- 
See CRIMINAL Law, Vol. XV., p. 695, No. 7485. 











Sect. 4.—RECOVERY OF CHARGES. 
SUB-SECT. 1.—REGISTRATION AS CONDITION 
PRECEDENT TO RIGHT TO SUE. 

88. At what time practitioner must be regis- 
tered.|——It is sufficient for a person suing for 
medical attendance to show that he is on the 
Medical Registry at the time of the trial, without 
proving that he was registered when he did the 
work for which he claims payment.—TuURNER 1. 
REYNALL (1863), 14 C. B. N.S. 328; 2 New Rep. 
78; 32 L. J.C. P. 164; 8 L. T. 281; 9 Jur. N.S. 
1077; 11 W. R. 700; 143 BE. R. 472. 

Annotations :—Dpbtd.. Howarth wv. Brearley (1887), 19 


Q. B. D. 303. Refd. Loman v. Fletcher (1873), 28 L. T. 
499; Leman v. Housley (1874), 31 L. T. 833. 


89. -|—Under Medical Act, 1858 (c. 90), 
ss. 31, 32, & Apothecaries Act, 1815 (c. 194), 
gs. 21, in order to recover for medicines & attendance 
as an apothecary, it is necessary that the practi- 
tioner should have been qualificd & registered at 
the time of the services rendered, & it is not 


pitf. is registered at the time he tenders 
such proof in evidencg.—-HAFFIELD ¥. 
nen (1860), 10 I. C. L. R. 289.— 








-/-Apart. from | 


receive, 


88 ii. ———.}—A medical practitioner 
cannot recover fees for medical attend- 
ance unless he was stered under 
Medical Practitioners’ Rogistratiou 
Act, 1869, at the time the services were 
rendered.—RUSSELL v. SIMS (1900), 
18 N. Z. L. R. 773.—-N.Z. 

d. Registration abroad — Services 
rendered abroad.}—WIIMOT v. SHAW 
(1881), 14N. 8. R. (2 R. & G.) 343; 
O. L. J he 96.—CAN. 


mt medical treat- 


e. Registration of locum tenens.}— 
Where plaintiff, ‘adenitvodly a registered 


Part IIT.—Mepica, PRACTITIONERS. 


sufficient that he produce at the trial a certificate 
of registration obtained after action brought. 

It is obvious that the qualification & registration 
ought to exist at the time the serviccs are rendered, 
& not merely at the time of trial (BLACKBURN, J.). 
a a4 ie rare ue L. R. 10 Q. B. 

; 2 J. Q. B. 223 31 L. T. 8383; 39 J. P. 
182; 23 W. Rt. 236. ane 
Sal -— Refd. Howarth », Brearley (1887), 19 Q. B. D. 


90. oars -- (1) Under Medical Act, 1858 
(c. 90), 5. 32,a duly qualified & registered medical 
practitioner is not entitled to recover charges for 
medicines supplied or medical services rendered 
by an unqualified & unregistered assistant, where 
such services have been wholly rendered by the 
unqualified assistant, & where no part of such 
services hus been rendered by the qualified practi- 
tioner himsclf, 

(2) Semble: to entitle a medical practitioner 
to recover charges for such services, it is necessary 
that he should have been qualified & registered 
at the time of rendering such services, as 
well as at the trial—Howanrru v. BREARLEY 
(1887), 19 Q. B. D. 803; 561. 1. Q. B. 5435 56 
l. T. 743; 51 J. P. 440; 86 W. R. 802; 3 
T. L. R. 680, D. C. 


ets = ee 


SuUB-SECT. 2.— REGISTERED PRACTITIONERS. 
A. In General. 
See, now, Medical Act, 1886 (c. 48). 
Norte.-—Cases prior to Medical Act, 1886 (c. 18), 
which deal solely with the right of a physician:io 
recover fees or of a suryvon to recover fees for work 
done as physician, have been omitted as obsolete. 


91. Amount recoverable --Where no agreement 
—-Quantum meruit—Question for jury.] --I was 
of opinion, that fees to physicians or lawyers, were 
by the civil law merely honorary, & were not to 
be demanded, or recovered 3 but supposing they 
were recoverable al. common law, it must be upon 
a quantum merit, to be settled by a jury, which 
must depend upon the eminence of the physician 
(Sin GEORGE LEE).—VON SOLENDANL 1». JIAMPE 
(1752), 1 Lee, 102; 16) E.R. 88. 

92. —— Reasonable charge—Question 
for jury.J|—A surgeon & apothecary may, besides 
his charges for medicine, recover such charges for 
attendances, as the jury shall consider to be fair 
& reasonable.—HANDiEY v. HENSON (1830), 4 
C. & V. 110, N.P. 


EE 


ee ne 
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98. ——- Attendance—Amount left blank in 
bill.|—lf a ah See furnishes a bill to his patient 
& he leaves a blank for his charge for attendances ; 
if the patient pays a certain sum on that account, 
as the surgeon madc no specific charge, he is 
bound by the sum so paid, & can recover no more. 
—Tuson v. BattTina (1800), 3 Esp. 192; 170 
lu. R. 584, N. P. 

94. Attendance under expectation of legacy— 
No legacy given— Whether practitioners entitled.]— 
A. surgeon forbore to send in his bill for medicines 
« attendance to a deceased patient in her lifetime, 
under the expeetation of a legacy. On her death, 
finding she had Jeft him nothing, he made a claim 
on her exors. :—//eld : he was entitled to recover, 
no proof having been given of any understanding 
between the parties that he was to be paid only 
by a legacy.-—BAXTER v. GRAY (1842), 3 Man. & G. 
771; 4 Scott, N. Rt. 874; 11 1. 7. C. P. 63; 133 
E.R. 1349. 

«(nnolations :—Consd. Hulso v. Hulse (1856), 17 C. B. 711. 

Refd. ‘The Joseph Dexter (1869), 20 L. T. 820. 

95. ~-— Disallowance of payment by 
executor.|— A physician attended B. during several 
of the last years of his life without any payment 
being made to him, but upon some understanding 
that remuneration was to be made by a legacy, 
which was not done. he exor. paid to the 
physician £100, as a remuneration for the services 
performed, which the Master disallowed. Upon 
exceptions to the report.:-—Tleld: there was 
nothing to raise an implied contract ; the exor. 
had placed himself in the situation of the physician, 
& was not entitled 10 have the payment: allowed.— 
SHALLCROSS v. Wriait (1850), 12° Beav. 558 ; 
19 1. J. Ch. 443; 167. T. O. S. 2573 14 Jur. 
10387 5; 50 1. R. 1174. 

Annotation :—Mentd. Ite Rownson, Field v. White (1885), 

29 Ch. D. 358, 

96. Negligence as defence to action — By 
apothecary—Acting under direction of qualified 
practitioner.|—It is a good defence in an action 
by an apothecary that) he treated the patient 
ignorantly or improperly. -4/liler if the medicines 
were administered under the direction of a 
physician. 

In a case where the demand is compounded of 
skill & things administered, if the skill, which is a 
principal part is wanting the action fails... . If 
the medicines applied had been given under the 
direction of a physician, however improper they 
might be, the action should he supported, because 
the skill would not in that case be the ground of 





Sa ae 





medical practitioner, sucd for fees for 
professional services rendered partly 
by himself & partly by his locum 
tenens & produced the certificate of 
registration of his locun. tcncens :— 
Heid: such production was sufficient 
evidence of rogistralion.—KaAtz  v. 
Drew (1914), W. R. 751.—S. AF. 


PART III. SECT. 4, SUB-SECT, 2.—A. 


f. Amount recoverable — Where no 
agreement—Quantum meruit.J—IOss 0. 
LONDON (1911), 18 O. W. R. 82; 2 
O. W.N. 583; 23 0. L. lt. 74.—CAN. 


g. lteasonable charge.\|\— 
Action for medical services rendered 
deft.’ wife. to the proper scale of 
fees the reasonable rule is to pay the 
charges current in the locality where 
the services were rendered.—BISSET ¥. 
STEWART (N, 8.) (1910), 8 KE. L. R. 
82.—CAN. 








h—— ——- ——.]— MARIEN 1. 
LUSSIER, 22 C. L. T. 418.—CAN. 

k-— —~- ——.]— Where a 
doctor’s account appears, uccording 


to medical usage & the custom of the 
pluce, to be execssive, the ct., without 
nocessarily tuxung cach separate item, 
will reduce it} to what, on wa general 
view of the case, seems fair & rearon- 
able under the = clreumstances.- - 
VEI MAAK v. ROUSSEAU, [1907] Ko. D.C. 
123.-—S. AF, 
Special remuneration.) — 
Tho performing of a major operation 
is one of those special duties of a 
meodical man which is entitled to special 
romineration, not only for the actual 
time & labour employed, but also for 
the special degree of processional train- 
ing & skill necessary to perform such 
an operation.— RANDALL v. ORR (1908), 
lg ©. T. R. 462.—S. AF. 

m, -——— ——. |-—~PHILLIPA t. STEYN, 
[1918] C. P, D. 247.—S. AF. 


n. Who may be liahle—Patient in 
hospital. }-—Held ; although the hospital 
was primarily au eleemosynary institu- 
tion, yet as there was no bye-luw 
prohibiting the house surgeon from 
charging for serviccs rendered 
patients ablo to pay, & who resorted 


ee 
s 


to the fnstitution for tho sake of 
hetter attondance, pitf. could recover 
onan implied assiumpsit.— FARRELL v. 
MCLAREN (1878), 12 N.S. R. (3 R. & 
C.) 75.—~-CAN. 

0. —--: ——./-GaLr TOsSpitan 9. 
LYNN (Alta.) (1022), 69 D. L. R. 715. 


-~ -(, 


p. .}—-Horrs v. M*'Huan 
(1900), 34.1. L. T. 181.—IR,. 

q. Municipality.]— A muni- 
cipulity is Mable for the expenses of a 
medical practitioner ongaged by a dul 
constituted board of health to atten 
cases of smallpox, but not for his 
wrongful dismissal.—~—McKay ©, CaPr 
BREYON MUNICIPALITY (1889), 21 
N.S. 2.492; 188. C. R. 639.-—--CAN. 


Crown.) — MOLONY v. 
COLONIAL GOVERNMENT (1894), 4 
CG. 'T. Rh. 166.—S. AF. 

t. Who may recover—Qualified as- 
sistunt—Patient must agree to employ- 
ment. |—LINDSAY v. FREDA, [1925] 2 
D. I. BR. 1180; 56 .N. 8. BR. 210,.—OAN. 
——,] -—- ORR 


— ere ee ee 
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Sect. 4.—Recovery of charges: Sub-sect. 2, A., B. & 
os sub-secte. 3 & 4. Sects. 5, 6 & Ts Sub- 
sects. 1 & 2, A.] 


the action (LORD KENYON).—KANNEN v. M‘MULLEN 
(1791), Peake, 83; 170 E. R. 87, N. P. 

97. Who may be liable—Attendance on pauper 
—Stranger.|—A deputy overseer, or even a mere 
stranger, directing a surgeon to attend a poor man, 
is liable to pay the surgeon.— WATLING v. WALTERS 
(1823), 10. & P. 132, N.P. 

98. Overseer.|— WATLING v. WAL- 
TERS, No. 97, ante. 

Attendance on lunatic.|—See LUNATICS, 
Vol. XXXIIL., p. 167, No. 535. 

—— Attendance on servant.|—Sec Master & 

SERVANT, p. 115, Nos. 862-867, ante. 











B. Gratuitous Services. 

99. Practitioner not practising for profit.|] — 
Attendance by a medical man on the deceased, 
held, under the circumstances, to have been 
gratuitous, & his demand, as a debt against the 
assets, was rejected. 

Pitf. was on sick furlough. He was entitled 
to practice for profit but he did not do so; he 
prescribed & attended patients for his father & 
brother, but never took fees or sent in a bill. He 
did so also for other persons, but only as an 
amatcur & friend, & took no fees (ROMILLY, M.R.). 
—PACKMAN . VIVIAN (1857), 24 Beav. 290; 53 
E. RB. 369. 

100. Attendance on family of deceased medical 
man—Custom.]—Although there is not a binding 
custom, there is a very general practice among 
yinedical men not to charge the widow & children 
of a deceased medical man for attendance. If, 
therefore, a doctor intends to charge in such a 
case he must say so, & thus give the patient the 
opportunity of declining his services & of going 
to another doctor who will not charge.—CoRBIN 
v. STEWART (1911), 28 T. L. BR. 99. 


C. Services by Unqualified Assistant. 
101. Whether fees recoverable.|—Towanti v. 
BreARLEY, No. 90, ante. 


SUB-SECT. 3.— UNREGISTERED PRACTITIONERS. 

102. Right to. sue for fees— Action against 
patient.]—If a medical practitioner passes himself 
off as a physician, although he has no diploma & 
no right to assume that character, he cannot 
maintain an action for his fees.-—LIPSCOMBE »v. 
es (1810), 2 Caimp. 441; 170 I. RR. 1211, 


Shearwood v. Hay, Wills v. Langridge 
383; Veitch v. Russell (1842), Car. & 


Annotations :—Refd. 
(1836), 5 Ad. & El. 
M. 362. 

103. —— Employment induced by fraud.] 
-—One who professes to cure disorders within a 
specific time by means of sovereign medicines, & 
induces another to employ him by false & fraudu- 
lent professions of his skill, cannot recover for 
medicines or attendance.—HUvPE v. PHELPS (1819), 
2 Stark. 480, N. P. 

104. ——— Action against qualified practitioner 
—Employer of plaintiff.|—(1) Medical Act, 1858 
STRVENSON (1908), 25 S. C. 199; 18 
O. T. R. 219.—S. AF, 


b. —— Consuliant.}—In the ab- 
sence of a special agreement, any 
person cal in a second physician 
as a co tant of his o ary 
physician, must be taken to agree to 





107 i. Medical 


pay the ordinary fees chargeable for 
consultations.—GREATHEAD & CHEW 
e cceroe (1895), 9 E. D. C. 189.— 


PART III, SECT. 5. 
bound to disclose con 


MEDICINE AND PHARMACY. 


(c. 90), s. 32, which prohibits an unregistered 
practitioner from recovering for advice, attendance, 
or medicines supplied, is not confined to cases 1n 
which the patient is sued. (2) Though an un- 
registercd assistant may sue a registered practi- 
tioner for salary, an unregistered practitioner 
cannot sue a registered practitioner for medicines 
supplied to or attendance upon the patients of 
the latter at his request. 

A medical officer of a Peruvian vessel of war 
lying in the Thames engaged pltf., an unregistered 
practitioner, to attend the crew & troops, partly 
on board the vessel & partly on shore, during his 
temporary absence. In an action against the 
Peruvian officer for the services thus rendered : 
—Held: Medical Act, 1858 (c. 90), 8. 32, 
precluded pitf. from recovering.—DkE LA Rosa 
v. PRIETO (1864), 16 C. B. N. S. 578; 4 New 
liep. 463; 3838 L. J. C. P. 262; 10 Tu. T. 757; 
10 Jur. N.S. 851; 12 W. BR. 1029; 2 Mar. I. C. 
67; 143 EB. R. 1253. 


Annotation :—As to (2) Consd. Howarth v. Brearley (1887), 
19 Q. B. D. 303. 


105. ——— Osteopath—Holding foreign diploma— 
Treatment not within Medical Act, 1858 (c. 90),s. 32.| 
—HALL v. TROTTER (1921), 38 T. L. R. 30, D.C. 

106. —— —— —— ——.]}MACNAGHTEN v. 
Dovuatas, [1927] W. N. 156. 

Registration as condition precedent to right to 
sue.|— See Sub-sect. 1, ante. 


SUB-SECT. 4,— APOTHECARIES. 
See Part IV., Sect. 3, post. 


Sect. 5.—PRIVILEGES AND EXEMPTIONS. 
Whether exempted from performance of public 
duties.|—See, generally, Medical Act, 1858 (c. 90), 


gs. 35. 





Jury service.|—See Juries Act, 1870 (c. 77), 

s. 9, sched. 

—w— Service in militia.|—See Territorial Army 
& Militia Act, 1921 (c. 37), s. 4 (1), sched. IT. 

107. Medical witness—Whether bound to dis- 
close confidential communications.|—There is no 
privilege. . . in the case of a medical man (BEsT, 
C.J.).— BROAD v, Pitt (1828),3 C. & P. 518; Mood. 
& M. 233, N. P. 

Annotations :—Refd. Greonough v. Gaskell (1833), 1 My. & K. 
98. Mentd. Herring v. Clobery (1842), 1 Ph. 91; Dwyer 
v. Collins (1852), 21 L. J. x. 225. 

108. -I—The foundation of this rule 
is not difficult to discover. It is not, as has some- 
times been said, on account of any particular 
importance which the law attributes to the business 
of legal professors, or any particular disposition 
to afford them protection, though certainly it 
may not be very easy to discover why a like 
privilege has been refused to others, & especially 
to medical advisers (LORD BROUGHAM, C.).— 
GREENIIOUGH v. GASKELL (1833), 1 My. & K. 98 ; 
Coop. temp. Brough. 96; 47 E.R. 35,°L. C. 
Annotations :—Mentd. Moore v. Terrell (1833), 4 B. & Ad. 

870; Bland v. Wainwright (1835), 4 L. J. Ex. Eq. 19; 

Meath (Bp.) v. Winchester (1836), 10 Bli. N. S. 330; 


Storey v. Lennox (1836), 1 Keen, 341; Turquand oo. 
Knight (1836), 2 M. & W. 98; Desborough v. Rawlins 











a witness is 
absolutely priviloged in respect of 
statemonts made in giving his evidence 
if pertinent to the matter at issue; 
but this privilege does not extend to 
statements made in preention. 
A. B. v. C. D., [1904] 7 F. (Ct. of Sess.) 
72.—SCOT. 


munications.) — Held : 


witness — Whether 
fidential com- 
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(1838), 3 My. & Cr. 515: Mackenzie v. Yeo (1841), 2 
Cart. 866 ; orring ¢. Clobery (1842), 1 Ph. 91; Llewellyn 
v. Baddeley (1842), 11 L. J. Ch. 310; W ham . 
eae (1843), 3 Hare, 122; Wocks ». Argent (1847), 
is M. & W. 817; Chant v. Brown (1849), 7 Haro, 79; 
vot v. Caulfield (1851), 3 Mac. & G. 463; Russell v. 
ackson (1851), 9 Hare, 387; Warde ». Warde (1851), 3 
ees & G. 365; le Columbine, zx p. Allen (1853), 1 
ankr. & Ins. R. 43; Brown v. Foster (1857), 1 H. & N. 
736; Ford ». Tennant. (No. 2) (1863), 32 Beav. 162; 
botham ». Senior (1869), L. R. 8 Kq. 575; Ross ve. 
Gibbs, Gibbs ». Ross (1869), I. R. 8 Hq. 622: Wilson v. 
Northampton & Banbury Junction ‘Ky. (1872), L. R. 14 Eq. 
477; Smith ». Daniell (1874), . BR. 18 Eq. 649 : Andorson 
v. Bank of British Columbia (1876), 2 Ch. D. 644; RR. ». 
ELIS eae Nara ae ae a 153; Re Strachan, 
é - 4085 Ainsworth v. Wilding, [1900] 2 Ch. 315 ; 

O'Rourke ». Darbishire, [1920] A. C. 58 | 
Vol. 


——.] — See, further, WvInence, 

XXITI., pp. 419, 420, Nos. 4299-4306. 

- Right to compensation for loss of time. |— 

ree SoVIDENCE, Vol. XXII., p. 410, Nos. 4570~ 
le 











Right to fees at coroner’s inquest.]— 
See CORONERS, Vol. XTII., p. 246, Nos. 184, 185. 
Medical reports of accidents—When privileged.) 
—See Discovery, Vol. XVIIL, pp. 139-142, Nos. 
892-906. 
Diplomatic privilege—Ambassador’s retainer.]— 
rey CONSTITUTIONAL Law, Vol. XIf., p. 510, No. 


en. te ne 


SEcT. 6.—THE PRACTICE OF ANATOMY. 
See, generally, Anatomy Act, 1832 (c. 75). 
Exhumation & disposal of bodies an indictable 

offence.|—See Burian, Vol. VII, pp. 521, 559, 
Nos. 8, 4, 352. : 
Burial of remains.|—Sec Anatomy Act, 1832 
(c. 75), s. 13; Anatomy Act, 1871 (c. 16), 8. 2; 
Anatomy (Kngland & Wales) Order, 1916. 


een - eee 


Sect. 7.--UNQUALIFIED PERSONS. 
Sus-sect. 1.—IN GENERAL. 

109. Agreement with qualified practitioner — 
Service as assistant—Legality—Effect of personal 
abstention from practice.|—Apothecaries Act, 1815 
(c. 194), prohibiting medical practice by unqualified 
persons is not repealed by implication by Medical 
Act, 1858 (c. 90). 

Deft., a duly qualified medical practitioner, 
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TAUFIK Raav (No. 2) (1914), 16 
W.A. L. R. 136.—AUS. 
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agreed with pltf., a medical practitioner not duly 
qualified, but who was described in the agreement 
as ‘‘ nedical practitioner,’ to serve pltf. as 
assistant in his profession as a medical practitioner, 
& not to practise at R. within five years after the 
close of the engagement. [Pltf. uppliecd for an 
injunction to prevent deft. from practising at R. 
in breach of this agreement. 

The judge held that the Medical Act of 1858 did 
not prohibit unqualified persons from practising 
medicine, its object being only to enable the public 
to distinguish between qualified & unqualified 
practitioners, that the use by an unqualified person 
in a private agreement with another medical man, 
of any of the titles for the wilful use of which by 
an unqualified person, for the purpose of deceiving 
the public, penalties were imposed by sect. 40 
of the Act, was not an offence within that scct., 
that the agreement therefore was not illegal, & 
that. pltf. could enforce its terms, & was entitled 
to an injunction. 

Deft. appealed, & on appeal showed that pltf. 
had given various certificates of cause of death, 
which showed that pltf. had attended deccased 
persons during their last illness, & from which it 
was to be inferred that he attended paticnts in the 
way in which a medical practitioner ordinarily 
attends, & in fact personally actcd as an apothe- 
cary :—Held: his doing so was made illegal by 
Apothecaries Act, 1815 (c. 194), s. 14, the agree- 
ment therefore was to assist pItf. in carrying on a 
business which he could not lawfully carry on, 
& the agreement was illegal & could not be 
enforced. Semble: if pltf. had carried on his 
business by means of duly qualified assistants, 
without personally acting as a physician, surgeon, 
or apothecary, the agreement might have been 
legal.—DAVIES v. MAKUNA (1885), 20 Ch. D. 596 ; 
547.3. Ch. 1148: 53 TL. T. 314; 503.P.5; 38 
W. RK. 668; 1 T. L. BR. 420, C. A. 

a cal :-—Refd. Bellerby v. Heyworth, (1909) 2 Ch 


ee 


SuB-SECT, 2,—PROCKEDINGS AUAINST UNQUALIFIED 
PERSONS. 
A. In General. 
Sce Apothecarics Act, 1816 (c. 194), 8s. 143 
Medical Act, 1858 (c. 90), Preamble, ss. 40-43 ; 
Venereal Diseases Act, 1937 (c. 21), s. i. 








their symptoms, & publicly examined 
them & applicd the remedy :—IHeld : 
this was practising medicine for gain 


90}—I"ho may institute proceedings.) | 1, —— ——.]--l. on HALL hupe of reward.-—R. 1. BARNFI: 

—Any momber of tho public may | (1885), 8 O. 1. 407.—CAN. (alias SHQUAH) (1805), 4B, CL 303-— 

institute proceediugs under sect. 40 CAN 
moan. J -- PROVINCIAL aeene 


of above Act.—CLARKE v. M’GUIRE, 
11909) 21. R. 681.—IR. 

d. Representation as to quatlifica- 
tion—What amounts to.J—STEPHENK 
. JAYASINGA (1913), 15 W. A. L. Rf. 
55.—AUS, 

6. ———. ~~. ov. THEFT (1880), 
45'U.C. Tt. 144.—CAN. 

f£.—— Conviction — Appeal.) — 
Applt. having been convicted before 
justices of having pretynded to be a 
physician, appealed to the quarter 
sessions & was found guilty :—dHeld: 
the sessions had no power to reserve 
a case for the opinion of the ct.— 
POMEROY v. WILSON (1866), 26 U. C. R. 
45.—CAN. 

j]—R. 


gg ——~—~ Onus of proof. v. 
a GHTON (1904), 24N. Z. L. R. 431.— 

: : ——— Question for jury.J}—R. . 
a dal (1800) 26 N. Z L. Rk. 690. 


k. Unr ed practitioner—Practis- 
ing—W amounts to,}--STEPHENS 


MEDICAL BOARD v. WASHINGTON (1886), 
13 a tg (71.&C.)470; $C. L. T. 


n. -}~Deft. at- 
tended a couple of sick persons for 
which he received payment, but he 
neither prescribed nor administered 
any medicine, nor gave any advice, 
his treatment consisting of merely 
sitting still & fixing his eyes on tho 
patient :-—Jleld: this was not a 
practising of medicine.— hi. v. STEWART 
(1889), 17 Q. It. 4.— CAN. 


oO. —— ——.}—-PROVINCIAL 
MepicaAL Boarnp v. BONv (1890), 22 
N.S. ht, 163.--CAN. 





os ————= 





p—— 2 SO - ER. vv. Ho- 
WARTH (1894), 24 O. I. 561.—-CAN. 
u- .}—Doft., with 
the object of making salcs of medicines 
professed by him to be specifies for 
certain diseases, held public meetings, 
invited proposed purchasers to declare 








> -~-, ER. 9. COUL- 


) eae eerie ° 
SON (1896), 27 O. lt. 59.--CAN, 


+, . -- Diagnosing 
ouly, or professing to diagnose, without 
prescribing a remedy or medicive, is 
not a practising of medicine.-—lht. v. 
VALLEAU, 20 C. GL. T. 310.—CAN,. 


——J—-h 
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a, ——- ; . © ROnN- 
DEAU (1903), 5 Torr. L. RR. 478.~—CAN. 


b. --~It is un- 
lawful under Medical Act, R. S. M. 
1902, s. 62, for a person not registered 
under the Act to practise as an electro- 
therapeutist for hire, gain, or hope of 
reward.—HBERGMAN v. BOND (1904), 24 
Pep T. 152; 14 Man. L. I 503 














aa. Re ONTARIO 
MEDICAL AcT (1906), 8 UO. W. R. 766; 
13 OQ. L. Kn. 501.—CAN. 

b.—_—_ —~— 
RAFFENBERG (NO. 
W. Tae R. 419.—CAN. 


——.}—K. ‘ 
1) (1908), 13 
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Sect. 7.—Unqualified persons: Sub-sect. 2, A. & B, 
(a), 0), () d: (d); sub-sect. 3. Sect. 8.) 


110. No indictment lies at common law.|— 
ANON. (1654), Sty. 433 ; 82 E. R. 839. 

411. Effect of Medical Act, 1858 (c. 90)—Apothe- 
ecarles Act, 1815 (c. 194), s. 14, not repealed.|— 
Davigs v. MAKunNA, No. 109, ante. 


B. Wilfully and Falsely Pretending, etc. 
(a) Question of Law or Fact. 


112. Question of fact..—Lapp v. GouLp, No. 
130, post. 

1138. .J|—K., who was legally qualified as 
a surgeon & apothecary, & registered as such under 
Medical Act, 1858 (c. 90), was, before the time of 
passing of that Act, possessed of a German medical 
diploma, & called himself Doctor K. He con- 
tinued to use that description after the passing of 
the Act, though not registered as doctor of 
medicine :—Held: no evidence that he had wil- 
fully & falsely pretended to be, or taken or used 
the name & title of a doctor of medicine so as 
to render him liable to a penalty under Medical 
Act, 1858 (c. 90), g. 40. 

It is a matter of fact for magistrates only to 
decide, not one of law to be reserved for the opinion 
of this ct. as decided in Ladd v. Gould, No. 150, 
post (WILDE, B.).—ELuLIs v. KELLY (1860), 6 
H. & N. 222; 30 L.J.M.C.35; 3L. T. 3313; 25 
J.P. 279; 6 Jur. N. 8. 1119; 9 W. R. 56; 158 
E. I. 92. 

Annotations :—Consd. R. v. Bak +r, etc. JJ. & Clarke (1891), 
66 L. 'T. 416; Steel v. Ormsi.y (1894), 10 T. L. R. 483; 
Hunter v. Clare, [1899] 1 Q. B. 635. Refd. Carpenter v 
Hamilton (1877), 41 J. P. 615; R. v. Lewis (1896), 40 
Sol. Jo. 515; Brindley ». Shelton Iron, Steel & Coal Co. 
(1923), 128 L. T. 783. Mentd. Leman v. Kletcher (1873), 
L. h. 8 Q. B. 319. 

114. ——.]—ltesp. kept a shop, where he 
dispensed medicine & gave advice; he had a 
diploma in the window, in which he was described 
as “ John Hamilton, Doctor of Medicine of the 
Metropolitan Medical College of New York,” & 
he so held himself out to the world; & the magis- 
trate reported that it was not satisfactorily proved 
that resp. was not entitled so to describe himself. 
He was not registered, & held no qualifications 
which would entitle him to be registered under the 
Medical Act, 1858 (c. 90). The magistrate having 
dismissed a complaint brought against resp. 
under Medical Act, 1858 (c. 90), 5s. 40 :—Held: 
the decision of the magistrate was right, as the 
only evidence of any false pretence was, that 
resp. pretended to be what he really was; & also 
it was a question of fact for the magistrate’s 
decision rather than one of law for the ct.— 
CARPENTER v. HAMILTON (1877), 37 I. T. 157; 41 
J. P. 615, D. C. 

Annotation :—Refd. R. v. Lewis (1896), 40 Sol. Jo. 515. 
115. ——.]—-Resps., Frickhart & Bridgwater, 
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were charged with wilfully & falsol 

to be fs greta doctors of medicine comes 
to Medical Act, 1858 (c. 90), 8. 40. In Frickhart’s 
case, the only proof of the charge offered was a 
copy of the Medical Register for the year, in which 
her name did not appear, & the evidence of the 
informant, a retired doctor of medicine, to whom 
she gave a medical certificate signed with the 
letters M.D. after her name. She had a degree of 
M.D., University Zurich, 1877, in respect of which 
she had at one time been registered. In Bridg- 
water’s case, the only proof was a copy of the 
Medical Register for the year, in which Bridg- 
water’s name did not appear, & the evidence of 
the same informant, who had twice consulted 
Bridgwater & received from him, for payment, 
medical advice & medicine, & an unsigned cer- 
tificate. In Bridgwater’s handbills, & on the 
window blinds of his place of business, he was 
described as ‘‘ Dr. Bridgwater, M.D., U.S.A.,”’ 
& in his consulting room was hung up what pur- 
ported to be a diploma of some American uni- 
versity. The magistrate dismissed the summons in 
either case, on the ground that there was no proof 
of any wilful & false pretence:—Held: the 
magistrate could not be called upon to state a 
case, as his determination had proceeded solely on 
a question of fact. Whether a person having a 
non-registrable title & knowing it to be such, by 
using the title M.D., commits an offence against 
the statute, & how far the question is a question 
of fact or a question of law, is doubtful.—R. v. 
LEWIS (STIPENDIARY MAGISTRATE) & FRICKHART, 
R. v. Lewis (STIPENDIARY MAGISTRATE) & BRIDG- 
WATER (1896), 60 J. P. 392 ; 12 T. L. RR. 415, 483 ; 
40 Sol. Jo. 515, D.C. 


(b) Wilful and False Pretence. 


116. Necessity for proof.|—ELuis v. KELLY, No. 
113, ante. 





117. .J—PEDGRIFT v. CHEVALLIER, No. 129, 
post. 
118. ——.]---Strer v. Ormssy (1894), 10 


T. L. R. 483, D.C. 
Annotation :—Refd. R. v. Lewis & Frickhart, R. v. Lewis 

& Bridgwater (1896), 60 J. P. 392. 

119. .|—A_ licentiate of the Society of the 
Apothecaries of London under a diploma granted 
by that body since 1886, although duly registered 
as a medical practitioner under Medical Acts & 
entitled to practise medicine, surgery & midwifery, 
is not entitled to describe himself as a physician ; 
but such a description, though incorrect, does 
not subject him to the penalty imposed by Medical 
Act, 1858 (c. 90), s. 40, unless it be also made 
wilfully & falsely —HUNTER v. CLARE, [1899] 1 
Q. B. 685; 68 L. J. Q. B. 278; 80 L. T. 197; 63 
J. P. 308; 47 W. R. 3945 15 T. L. R. 161; 43 
Sol. Jo. 367, D. C. 
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¢£-—--— —— ——.]}-—-To enable a 
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the exception in the proviso to sect. 
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ha, —_—_—- ——- 3S —§ ——..}— BR. v. 
O'MALLEY (Alta.), (1924) 3 Db. L. R. 
4303; [1924] 2 W. W. Tt OoaE GAN 








——_ —— — .J)—R. wv. 
NAH, [1913] App. D. 48.—S. AF. 
.——_—_— —— ~—~. |} R. v. 
BRZINDEAHOUT, (1922] App. D. 206.— 


orm of conviction.] 


m.—— —— FF 
—R. v. HESSEL (1878), 44 U. C. R. 51. 





Nn. e 
under Ontario Medical Act, 1877, for 
practising without being registered, 
was quashed, because, in default of 
payment of the fine imposed, distress 
was awarded.—R.  v. 
(1885), 8 O. R. 570.—CAN. 





tion under Ontario 
1887, for nr atigine madiainea for hara + 


—HHeld: bad for uncertainty in not 
specifying the particular act or acts 
which constituted the ie os Pea 
oe seen (1893), *24 0. R. 246.— 
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}-A conviction —Hett., 


Indian, residing on & reserve, Was con- 
victed for having practised medicine 
for hire, in Ontario, but not upon the 
reserve, without being registered under 
Ontario Medical Act, 1897 :—Held: 
deft. was subject to the provisions of 


SPARHAM 


.J—~A_ convic- | the Medical Act, & was ropeny, con 
edical Act, | victed.—R. v. Him. (1907) 160.1. R. 
408° 1190 W R 90—OAN 


Part I1].—MeEpt1caL PRACTITIONERS. 


(c) Assumplion of Title of Doctor. 

120. By person qualified as surgeon.J|—Exzis 
v. KELLY, No. 113, ante. 

121. By person with foreign qualification.|— 
ANDREWS ?). StyraP, No. 43, ante. 

122. ——.]—A medical practitioner registered 
as Licentiate of the Society of Apothecaries 
London 1885, but not qualified to be registered 
as M.D. physician, or surgeon, under Medical Act, 
1858 (c. 90), placed “M.D.” after his name on 
vaccination certificates, & in other ways described 
himself to the public as M.D., as “ physician & 
surgeon,’’ in some cases with the further addition 
of ‘legally registered practitioner’ :— Held: he 
could be convicted of wilfully & falscly pretending 
to be a doctor of medicine, physician, & sur- 
geon, contrary to Medical Act, 1858 (c. 90), s. 40. 

Deft. says he is in possession of a degree af 
‘““M.D.,” not of any of the universities mentioned 
in the Act, but of some institute at Indianapolis, 
in America. If he were not claiming to practise 
& to take privileges under the Act, he would have 
a perfect right to put ‘M.D.’ after his name. & 
it would not be necessary for him to add anything 
to show that it was not a degree conferred by Edin- 
burgh, London, Dublin, or any other place but 
Indianapolis. ... A person who may be an 
excellent doctor of medicine may be an absolutely 
incompetent surgeon & if he put surgeon after his 
name when he was M.I). only he would be mis- 
Jeading people (LORD CoLeRIDGE, C.J.).—R. v. 
BAKER, ETC., JJ. & CLARKE (1891), 66 1. 'T. 4163 
56 J. P. 406: 17 Cox, GC. C. 5753 sub vom. RR. v. 
ASTON, BIRMINGHAM, JJ., 8 T. 1. R. 123, D.C. 
Annolation :—Distd. unter v. Clare, [1899] 1 Q. B. 635." 

123. ——— When foreign qualification disclosed.| 
-—CARPENTER v. ITAMILTON, No. 114, ante. 

124, ——- ——.|—R. v. Lewis (STIPENDIALY 
MaaistratTét) & Fricknart, R. v. Lewis (STIL- 
PENDIARY MAGISTRATE) & BRIDGWATER, No. 115, 


ante. 
125. —-- —---.J—R. v. Ferpinannp (1896), 12 
T. Ll. R. 135. 
126. By member of botanic college., —Sree. 
a. OnmsBy (1894), 10 T. L. R. 483, 1). C. 
LUnnotation -—Refd. R. o. Lewis & Vrickhart, R. ov. Lewis 
& Bridgwater (1896), G0 J. 2. 302. 
127. By licentiate of Society of Apothecaries.| — 
R. ». BAKER, ETC., JJ. & CLARKK, No. 122, ante. 
128. ——.|— HUNTER v. CLARE, No. 119, ane. 


(d) Assumption of Title of Surgeon. 
129. By person not on medical register.|-- 
The mere fact that a person, whose name did not 


Eo cman we ween 
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WATSON (1220), Zuo. 
361; 37 N.S. W. W.N, 105.-—AUS, 
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| appea? in the medical register, represented himself 


to be a surgeon, is not sufficient to warrant a con- 
viction pnder Medical Act, 1858 (c. 90), s. 40. 

To warrant a conviction under Medical Act, 
1858 (c. 90), s. 42, for acting as or pretending to be 
& surgeon, there must be unequivocal evidence 
that the party has so acted or pretended; it is 
not enough that he is so called by persons whom he 
has attended professionally, in the absence of 
evidence to show that he has done so on his own 
account & for his own profit.—PEDGRIFT v. 
CHEVALLIER (1860), 8 (. B. N. S. 240; 29 L. J. 

. ©. 225; 2 1. T. 360; 25 J. P. 18l; 6 Jur. 
N.S. 1341; 8 W. lh. 500; 141 E.R. 1157. 

130. By dentist.|—-G. kept a chemist’s shop, & 
on the door were the words *‘ surgeon & mechanical 
dentist.’’ He treated a woman for a bruised arm, 
& gave her a liniment. G. was summoned before 
the justices for falscly pretending to be a surgeon, 
but the justices declined to convict :—Held: the 
justices were right, & it was a question of fact for 
them to say whether G. usod the word ‘“ sur- 
geon ’? in connection with ‘ dentist ’’ merely to 
show what branch of the latter business he carried 
on. ‘LADD v. Gout (1860), 1 L. T. 325; 24 J. P. 


357, 

Annotdtions :-—Refd. Ellis vr. Kelly (1860), 6 H. & N. 222; 
Carpenter v. Hamilton (1877), 41 J. P. 615; Royal Col- 
lege of Veterinary Surgeons ». Robinson, [1892] 1 Q. B. 
5573; Brown v. Whitlock (1903), 67 J. P. 451. 


131. By doctor of medicine.|—A person who 
signed a medical certificnte of death described 
himself botanic surgeon, & on his door was the 
word ‘* surgeon,”’ with the word “ anti-registered ”’ 
in very small letters above it :—//eid: there was 
no evidence in the above facts to sustain a con- 
Viction of his falsely pretending to be a registered 
surgeon.—STEKLE v. ILTAMILTON (1800), 3 Ja ‘I. 
322; 25 J. P. 643. 

132. By botanic surgeon.|—lt. ». BAKER, Ie1C., 
JJ. & CharnkK, No, 122, anle. 


Sun-sncr. 3.—RECOVERY OF CHARGES BY 
UNQUALIFIED PrRSONS. 


Sce Sect. 1, sub-secb. 3, are. 


Sect. 8.--NATIONAL HEALTH INSURANCE 
ACTS. 


See Wonk & LABOUR, 


— ee tone eaten 


R. N.S. W. | SON (1898), 1 F. (Ct. of Sess.) 142° 36 
Sc. L. R67; 6S. L. TT. 193 (S.)— 
Scot, 
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Part IV.—Apothecaries. 


Sect. 1.—IN GENERAL. 

See Apothecaries Act, 1815 (c. 194); Apothe- 
caries Act, 1907 (c. xxii). 

183. Scope & development of functions.) — 
Where deft. was sued for a penalty under Apothe- 
caries Act, 1815 (c. 194), s. 20, & contended that 
he was within the exception, as having, prior to 
Aug. 1, 1815, actually practised as an apothecary : 
—Held: it was proper, in summing up to the jury, 
for the judge to refer to Apothecaries Act, 1815 
(c. 194), s. 5, as describing the duty of an apothe- 
cary to be to make up the prescriptions of physi- 
cians; & it appearing that deft. never had, or 
could have done so, prior to Aug. 1, 1815, such 
total incapacity was cogent evidence to be left 
to the jury, & they did right to find that he 
had never practised a3 an apothecary, although, 
in fact, he had on many occasions administered 
medicines to various patients prior to that period. 

lormerly, I believe, the only duty of an apothe- 
cary was to make up the prescriptions of physicians. 
In more modern times, however, they have been 
in the habit of attending patients, & administering 
medicines upon their own judgment. But still 
it has always continued to be a most important 
branch of their duty to make up the prescriptions 
of others (BEstT, J.).—APOTHECARIES’ Co. v. 
aeons (1819), 3 B. & Ald. 40; 106 E. R. 
ov ° 
Annotations :—Refd. Apothcecaries’ Co. v. Allen (1833), 4 

B. & Ad. 625; Batty v. Monks (1865), 12 L. T. 832. 

184. ——.] —If in an action for an apothe- 
cary’s bill, it appear that pltf., on & prior to 
Aug. 1, 1815, was a curer of certain local com- 
plaints, but did not keep any shop or make up the 
prescriptions of physicians, he will not be entitled 
to recover the amount of his bill. 

The duty of an apothecary is to prepare the 
medicine directed by the prescriptions of physi- 
cians; & in 55 Geo. 3, c. 104, s. 5, it is recited that 
‘‘ it is the duty of every person using or exercising 
the art & mystery of an apothecary, to prepare 
with exactness, & to dispense such medicines as 
may be directed for the sick by any physician 
lawfully licenced’’ (LORD TENTERDEN, C.J.).— 
THOMPSON v. LEWIS (1828), 3 C. & P. 483; Mood. 
& M. 255, N. P. 











135. -]—ALLISON v. ITAYDON, No. 14, ante. 
1386. -|— WOODWARD v. BALL, No. 178, post. 
137. -|—A surgeon may administer medi- 


cines in the cure of a surgical case without being 
subject to the penalties of Apothecaries Act, 1815 
(c. 194), but he has no right to do so in the case of 
internal diseases not requiring surgical treatment, 
such as fever, or consumption. 

I apprehend that an apothecary is a person 
who professes to judge of internal disease by its 
symptoms, & applies himself to cure that disease 
by medicines. . . . The mere fact of deft.’s having 
supplied medicincs, does not necessarily show thgt 
he practised as an apothecary ; for a surgeon may 
lawfully do that, if the medicines are administered 
in the cure of a surgical case. . . . A chemist is 
one who sells medicines which are asked for 
(CRESSWELL, J.).—APOTHECARIES’ Co. v. LOTINGA 
(1843), 2 Mood. & R. 495, N. P. 


Annotation -— . Apoth if . 0. 
sie i Rela pothecaries’ Soc. v. Gregory (1908), 


188. ——.]—DavIisEs v. MAKUNA, No. 109, ante. 
189. Who may practise — Infant.] — Apothe- 
caries Act, 1815 (c. 194), which was passed on 


July 12, does not extend to persons practising as 
apothecaries previously to Aug. 1 in that year. 
A person who practised as an apothecary, previous 
to, but not on, Aug. 1, without a certificate was 
however held to be within the penalties of the Act. 
Qu.: whether an infant under the age of twenty- 
one can lawfully practise as an apothecary, with- 
out reference to the Act.—APOTHECARIES’ Co. v. 
Rosy (1822), 5 B. & Ald. 949; 1 Dow. & Ry. 
K. B. 564; 106 BK. R. 1489. 


Annotations :-—Refd. Millbank v. Aldridge (1840), H. & W. 
64; Milbank v. Bryant (1842), 6 Jur. 931. 


140. ——— Necessity for certificate of Apothe- 
caries’ company—Medical degree insufficient.|— 
A diploma of M.D. from the University of St. 
Andrew’s, in Scotland, is no defence to an action 
for penalties under Apothccaries Act, 1815 (c. 194), 
s. 20, for practising as an apothecary, without 
having obtained a certificate from the Apothe- 
caries’ co. Semble: a similar diploma from an 
English University would not be so.—APOTHE- 
CARIES’ Co. v. CoLLIns (1833), 4 B. & Ad. 604; 
5C. & P. 519; 1 Nev. & M. K. B. 401; 2L. J. 
K. B. 149; 110K. Bt. 583. 


Annotation :—Refd. A.-G. v. Royal College of Physicians 
(1861), 1 John. & H. 561. 


141. Effect of Medical Act, 1858 
(c. 90).|—DAVIES v. MAKUNA, No. 109, ante. 

142. Whether entitled to title of physician.]|— 
R. v. BAKER, ETC., JJ. & CLARKE, No. 122, ante. 

143. .]}—-HUNTER v. CLARE, No. 119, ante. 

144. Whether entitled to title of surgeon.|— 
R. v. BAKER, ETC., JJ. & CLARKE, No. 122, ante. 

See, now, Apothecaries Act, 1907 (c. xxii). 

Whether subject to bankruptcy laws as trader.|— 
a BANKRvptTcy, Vol. IV., pp. 22, 23, Nos. 158- 

G1. 











Sect. 2.—CERTIFICATE OF QUALIFICATION. 

See Apothecaries Act, 1815 (c. 194); Apothe- 
caries Act Amendment Act, 1874 (c. 34) ; Apothe- 
caries Act, 1907 (c. xxii). 

145. Grant of — Duty of court of examiners— 
Bound to act reasonably.]|—YOuNG v. GEIGER, No. 
159, post. 

146. Service of apprenticeship— Must be 
actual.|—-Service with an apothccary for three 
years at least must be actual in order to comply 
with the provisions of the Act of Parliament 
(Woop, V.C.).—SIMPSON v. BROWN (1865), 11 
L. T. 593; 13 W. R. 312. 

147. Proof of—Signature of court of examiners.] 
—Where an apothecary, in an action to recover 
the amount of his bill, produced in evidence a 
certificate, purporting to be granted by the ct. 
of examiners of the Apothecaries’ co., & bearing 
twelve signatures, purporting to be the signatures 
of the persons constituting that ct., of which signa- 
tures he proved one, & gave other evidence to 
show that the document was genuine, & that he 
obtained it from the ct. of examiners :—Held: 
this was sufficient & he was not bound to prove 
the handwriting of each member of the ct. of 
examiners who had subscribed the certificate.— 
WALMSLEY v. ABBOTT (1824), 3 B. & C. 218; 1 
C. & P. 495; 5 Dow. & Ry. K.B. 62; 2L. 7.0.8. 
K. B. 223; 107 E. R. 715. 

See, further, EVIDENCE, Vol, XXII., p. 320, Nos, 
3148, 3149, 





Part IV.—APoOTHECARIES. 


Certificate evidence of right to practise.|—Sce 
EvIDENCE, Vol. XXII., p. 320, No. 3150. 

Certificate evidence of right to recover charges.]|— 
Sce Sect. 4, sub-sect. 3, post. 


Proof of identity.|—See EvipENcE, Vol. XXIL., 
p. 63, No. 360. 


Sior. 3.—RECOVERY OF CHARGES. 

Sce Apothecaries Act, 1815 (c. 194), s. 21. 

148. Matter of contract.)—The right of an 
apothecary to charge for attendances is not matter 
of law but of contract, either express or to be 
implicd from the usage of the place.—SmTu v. 
CHAMBERS (1847), 2 Ph. 221; 41 1. R. 92635 sub 
nom. CHAMBERS v. SMITH, 16 L. J. Ch. 291; 9 
L. T. O. 8. 33; 11 Jur. 359, L. C. 

149. Condition precedent to recovery—Proof of 
certificate.|\—An apothecary who furnishes medi- 
cines, & brings an action for the price of them, 
not. being in a capacity to recover under Apothc- 
earies Act, 1815 (c. 194), cannot recover even for 
the phials in which the medicines were con- 
aa eam v. LIENLEY (1824), 1 C. & VP. 574, 
N b] 








150. —— ———.|—- WALMSLEY v. AnBoTT, No. 
147, ante. 
151. -]—In an action by payee of a 


promissory note, expressed to be ‘‘ in consideration 
of the payee’s care & medical attendance bestowed 
on the makcr’’ :—Held: evidence was admissible 
to show the consideration to have been medicines 
furnished & services performed as an apothecary ; 
& if that was proved, the plaintiff could not 
recover without bringing himself within Apothe- 
caries Act, 1815 (c. 194), 5. 21.—BLoGG v. PINKERS 
(1824), Ry. & M. 125, N. P. 
1 





52. —— ——.]—ALLISON v. Haypon, No. 14, 
ante. 
153. ——.| — In an action brought since 


the rules of 1833, for medicines furnished, & work 
done, by pltf., as an apothecary, pltf. is liable to 
be nonsuited under Apothecaries Act, 1815 (c. 194), 
s. 21, if he fail to prove his certificate, or that he 
was in practice before Aug. 5, 1815, although 
deft. has pleaded only non assumpsitt.—SuEARWOOD 
». HAY, WILLS v. LANGRIDGE (1836), 5 Ad. & El. 
383; 2 Har. & W. 249, 250; 6 Nev. & M. K. B. 
$31; 5L. J. K. B. 246; 111 i. R. 1210. 
Annotations :—F¥olld. Wagstaffe v. Sharpe (1838), 3 M. & W. 
521. Apld. Wright v. Greenroyed (1861), 5 L. T. 347. 
Refd. idchmond vo. Coles (1842), 11 L. J. Q. B. 
Mentd. Martin v. Smith (1838), 6 Scott, 268; Jones v. 
Klint (1839), 2 Per. & Dav. 594; Varney v. Hickman 
(1847), 10 L. T. O.S. 248. 


154. e]—Since the rules of 18383, 
in an action brought by an apothecary, for work 
& labour as an apothecary, & for medicines, pitf. 
must either prove his certificate, or that he was in 
practice as an apothecary before Aug. 5, 1815, 
pursuant to Apothecaries Act, 1815 (c. 194), s. 21. 
—~WAGSTAFFE v. SHARPE (1838), 3 M. & W. 521; 
"LL. J. Bx. 167; 150 BE. R. 1252 ; sub nom. SHARPE 
v. WAGSTAFF, 6 Dowl. 566 ; 1 Horn & H. 164. 
Annotations :—Refd. Gibbon v. Budd (1863), 2 New Rep. 

Moentd. Martin v. Scott (1838), 6 Scott, 268. 

155. .|—Debt for work done as an 
apothecary : plea, that pltf. was not an apothecary 
prior to Aug. 1, 1815, nor had at any time obtained 
a certificate to practise as an apothecary from tho 
master, wardens, & society of the art & myste 
of Apothecaries: replication, that before the wor 














was done, & before Aug. 1, 1826, plti. held a war- 
rant as assistant-surgeon in the Navy, bearing 
date, etc., & that the work was done after the 
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passing of 6 Geo. 4, c. 1383 :—Held: the replication 

was good.—STEAVENSON v. OLIVER (1841), 8 

M. & W. 234; 10 L. J. Ex. 338; 5 Jur. 1064; 

151 E. R. 1024. 

Annotations :—Refd. Chappoll v. Davidson (1856), 18 C. B. 
194. Mentd. Spencer ». Hooton, Spencer ». Newton & 
Pycroft, Briggs v. G. N. Ry., Parkinson v. Wigan Coal & 
Iron Co., Harrison v. Wigan Coal & Iron Co. (1920), 37 
T.L. R. 280; R.v. Ellis, fz p. Amalgamatod Engineering 

Union (1921), 125 L. 'T. 397. 


156. -]—Where an apothecary files 








a bill to obtain payment of sums due to him from 
testator’s estate for professional charges, he must 
prove that he has been duly licenced in manner 
required by Apothecarics Act, 1815 (c. 194).— 
Hoop v. MALL (1842), 6 Jur. 1121. 


157. 








-|}— Debt for goods sold & 


delivered, work done, & materials provided, & on 
an account stated. 
consisted of items for ‘‘ medicines & attendances.”’ 
At the trial, pltfs. assistant proved that they were 
surgeons, & that he had visited & dispensed medi- 
cines to deft., & that on one occasion he had bled 
deft. :-—Held: 
charges in a medical case; & pltfs. were therefore 
bound to prove that they were certilicated as 
apothccarics, or that they had been in practice 
previous to Aug. 1, 1815.—Proup v. MAYALL 


The particulars of demand 


prima facie the charges were 


(1846), 3 Dow. & L. 531. 
158. ———- Services rendered in London— 





Sufficiency of general certificate.|-A general cer- 
tificate of qualification to practise, without limita- 
tion as to time or place, is sufficient under Apothe- 
carics Act, 1815 (c. 194), to enable an apothecary 
(o sue on « bill for medicines, ctc., furnished to 
patients in London, though on the back of such 
certificate is indorsed a receipt for four guineas 
proved to have been paid after the commencement 
of the action ; which sum Apothecarics Act, 1815 
(c. 194), 5. 19, directs to be paid, & the receipt 
indorsed, where persons originally qualified by 
their certificate, to practise in the country, obtain 
the privilege of practising in London.—CuUADWICK 
v. KUNNING (1825), 2 C.& PP. 100; Ry. & M. 306, 
N.P. 


159. —— ———- ———- ——-.] — An apothecary 


who has obtained a certificate of qualification to 
practise, under Apothecaries Act, 1815 (c. 104), 
s. 14, may recover the amount of his charges, 
although such certificate shows that he has only 
paid tu the Apothecaries’ co. the lesser fee of 
£6 Gs., for a country certificate, & the medicines & 


attendances were furnished in London--the 
insufficiency of the certificate not being specially 
pleaded. 

When a person who has served a proper 
apprenticeship, presents himself for examination, 
& shows that he pussesses sufficient medical skill 
& knowledge, & produces testimonials of good 
moral conduct, he is a competent apothecary, 
& the ct. of exuminers are bound to grant him a 
certificate (MAULE, J.).— -YOUNG v. GEIGER (1848), 
6C. B. 541; 6 Dow. & L. 3437; 18L. J.C. P. 40; 
12 L. T. O.S.1743 12 Jur. 988 ; 136 E. R. 1360. 

160. —- —— —— ——.|— Semble: an 
extra-urban licence to an apothecary, that he is 
qualified to practise except in the city of London 
& ten miles round it, is sufficient to support an 
action by such apothecary for services rendered 
within such ten miles.—WADSWORTH v. COLLINS 
(1852), 3 Car. & Kir. 53; 19 L. T. O. 8, 351, N. P. 

161. Effect of Medical Act, 1858 
(c. 90).)—LEMAN v. HOUSELEY, No. 89, ante. 

See, now, Medical Act, 1858 (c. 90); Medical 
Act, 1886 (c. 48). 

162. What charges recoverable — Whether for 
medicines & attendance.|—-An apothecary may 
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Sect. 3.—Recovery of charges. Sect. 4: Sub-sects. 1 
&2. Part V. Sects. 1 & 2.) 


either charge for his attendances or for the medi- 
cines he sends, but he cannot be allowed to charge 
for both.—Townir v. GRESLEY (1829), 3 C. & P. 
581, N. P. 

168. ——— -—— Reasonable remuneration -- 
ee for jury.|—HANDEY v. HENSON, No. 92, 
ante. 

164. ——- ——__ ——_- ———.]—There is no rule 
of law which prevents an apothecary from making 
distinct charges for attendances & for medicines. 
Whether the patient be liable to a separate demand 
for attendances, is a question to be decided by 
the jury in each case, on the facts proving or dis- 
proving a contract to that elfect; as the prior 
dealing between the samc partics; or the reason- 
ableness or unreasonableness, under the circum- 
stances in the particular case, of making a charge 
for attendances, as well as for medicines.--- 
MonGaNn v. HALLEN (1838), 8 Ad. & El. 489; 3 
Nev. & P. K. B. 4983 1 Will. Woll. & IL. 370; 
7L.J.Q. B. 212; 2 Jur. 591; 112 EH. R. 924. 

165. Proof of charges—Proof of separate items 
not necessary—General verdict for amount claimed. ] 
—In an action for an apothecary’s bill, consisting 
of a great number of items, where the jury have a 
verdict for the whole sum due, the ct. will not 
grant a new trial because every item was not 
proved, if evidence was given as to some of them.— 
WHEELER v. Sims (1841), 5 Jur. 151. 

166. Defence to action—Negligent treatment— 
Unless under direction of physician.|—KANNEN v. 
M‘MULLEN, No. 96, anie. 

Action on express promise-——Medical attendance 
Fi it ContRACT, Vol. XII., p. 217, Nos. 

767-1769. 


SEcT. 4.—PROCEEDINGS AGAINST UN- 
QUALIFIED PERSONS. 
Sun-sEcr. 1—IN GENERAL. 

Sec Apothecaries Act, 1815 (c. 194), ss. 20, 25, 26. 

167. Onus of proof of certificate--On defen- 
dant.|—(1) In an action of debt, on Apothecaries 
F Act, 1815 (c. 194), s. 20, for a penalty for practising 
as an apothecary, without having obtaincd a 
certificate from the Apothecaries’ co. under; hat 
Act, it is not necessary, on the part of pltfs. to 
prove that the party has not obtained his cer- 
tificate, the onus lying on him to show that he has. 
It must, however, be averred in the declaration 
that he has not. (2) Qu.: whether a party incurs 
only one penalty by a continued practising as an 
apothecary, though he attends several paticnts, 
or whether he incurs a fresh penalty for cach 
patient that he attends.—APOTHECARIES’ Co. v. 
eae (1824), 1 C. & P. 538; Hy. & M. 159, 


Annotalions :— Ag to (1) Refd. oo d. Bridger v. Whitchoad 
(1838), 8 Ad. & Kl. 571: Toleman vo. Portbury (1870), 
$9 L. J. Q. B. 136. ds to (2) Refd. Apothecarics Co. ¢. 
Jones, 11893} 1 Q. 2. 89. 

168. Whether more than one penalty recover- 
pe aaa aaa Co. v. BuntitEy, No. 167, 
ante, 

169. - ---.|—A plaint was brought in the 
county ct. of C. to recover £20, for practising as an 
apothecary without a certificate. The particu- 


-_—— a 





PART IV. SECT. 4, SUB-SECT., 1. 
_ a. Penalties -- What aust be acerred 
tu action for—- Defendant practising art 
of apothecary. }—APOTHEC ARIES’ HALL 
0. CALVERT (1843), 6 1. L. R. 186.—IR., 





PART JV. SECT. 4, SUB-SECT. 2. 
172 fi. Administering medicines. -—-A 
person advising patients, compounding | AUS, 
medicines fur them, & selling those 172 
medicines tu them is an apothecary.— 


MEDICINE AND PHARMACY. 


lars of demand stated the cause of action to be 
that deft. did, on Nov. 17, 1849, & on divers other 
days & times, act & practise as an apothecary 
within the jurisdiction of the ct., that is to say, at 
U., in the county of C.; U., in the county of N. ; 
O., in the county of C.; & O., in the county of 
N., by then & there attending, & furnishing 
medicines for divers persons, S., P., A., & R., 
whereby deft. has forfeited £20. Apothccaries Act, 
1815 (c. 194), 5. 20, enacts, that any person who 
shall practise as an apothecary without having 
obtained a certificate, shall ‘forfeit for every 
such offence’? £20 :—Held: whether the facts 
stated in the particulars amounted to four offences 
or one, pltf. could only recover £20 in this pro- 
cecding, & therefore, there was no ground for a 
prohibition.— APOTHECARIES Co. v. Burt (1850), 
5 Iixch. 868; 1L. M. & P. 405; Cox, M. & H. 
281; Rob. L. & W. 406; 19 L. J. Ex. 334; 15 
lL. T. O. 8. 257; 15 J.P. 149; 14 Jur. 487; 155 
ii. HR. 159. 

clnaotation :—Reld. Apothecaries Co. v. Jones, [1893] 1 

Q. B. 89. 


170. -|} — By Apothecaries Act, 1815 
(c. 104), s. 20, any person who shall ‘‘ act or 
practise as an apothecary’ without a certificate 
is liable to a penalty ‘‘ for every such offence.”’ 
Deft. practised as an apothecary without a cer- 
tificate, & gave medical advice & supplied medicine 
to three different persons at different times on the 
same day. He was sued for three penalties :— 
Held: the words “ act or practise as an apothc- 
cary’? were directed against an habitual or con- 
tinuous course of conduct, & deft. was not guilty 
of a separate offence in attending cach of the three 
persons, & was only liable to one penalty.— 
APOTHECARIES OO. v. JoNES, [1893] 1 Q. B. 89; 
67 L. T. 677; 57 J. P. 56; 41 W. R. 267; 9 
T. L. R. 68 ; 17 Cox, CO. C. 588; 5 KR. 101, D. C. 

Discovery in action for penalties.|—See DIs- 
COVERY, Vol. XVIIL, p. 181, No. 1332. 





SUB-SECT. 2.—WHAT CONSTITUTES PRACTISING AS 
APOTHECARY. 

171. Question of fact.|—Deft., a fish salesman, 
was consulted by a fellow salesman in refercnce to 
an, injury to the latter’s thumb, into which a fish 
bone had penetrated, with the result that a 
blister formed on the spot. Deft. bathed the 
thumb & applied to it a plaster composed of 
various ingredients compounded according to a 
recipe handed down in his family. For this 
deft. charged two guincas. In an action against 
him by pitf. to recover the penalty of £20 under 
Apotheearies Act, 1815 (c. 194), s. 20, for having 
acted or practised as an apothecary without 
having a certificate, the county ct. judge decided 
in favour of deft., on the ground that what he had 
done amounted to acting, not as an apothecary, 
but as a surgeon in a minor surgical case :— 
Held: the question was one of fact for the county 
ct. judge, & as he had arrived at the conclusion 
that deft. had not acted or practised as an apothe- 
cary, the appeal from his decision must be dis- 
nissed.— APOTHECARIES Soctery v. GREGORY 
(1908), 25 'T. L. BR. 37, D.C. 

172. Administering medicines.| - APOTHECARIKS’ 
Co. v. WARBURTON, No. 133, ante. 

173. -— .|--Tnomeson v. LEwis, No. 13+, ale. 
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GERLACTT © HERMAN, GERLACH ?. 


Dre LEON (1894), 20 V. L. RR. 284.— 


ii, -———.]---TERRY v. Srark- 
WEATHER (1828), Tay. 57.—CAN. 


Part V.—CHEMISTS AND DRUGGISTS. 





174. By surgeon.]—AporHECcARis’ Co. v. 
LOTINGA, No. 137, ante. 

: As apothecary’s assistant.) — Ad- 

medicines while in the service of 
another person, as an apothecary’s assistant, is 
not @ practising as an apothecary, within Apothe- 
caries Act, 1815 (c. 194), s. 22, though the person 
so administering the medicines is himself paid for 
them.—-BkOWN v. ROBINSON (1824), 1 GC. & P. 
264, N. P. 

176. —_— ——— Apprentice acting in different 
locality.|—A. bound himself apprentice to an 
apothecary, who resided eight i be from H. ‘The 
apothecary then took a house at H., in which A. 
resided, & attended several patients there, the 
apothecary coming over occasionally, & being 
consulted by deft. about the patients :—Held : 
this was a practising by A. as an apothecary within 
Apothecaries Act, 1815 (c. 194), s. 20.—AprotTin- 
CARIES’ Co. v. GREENWOOD (1831), 2 B. & Ad. 
708; 9L. J.O.8. K. B. 331; 109 EK. R. 1307. 

177. Dispensing medicine—From own prescrip- 
tions.|—-A person who advises patients, & com- 
pounds & sells the medicines recommended by 
himself, but does not & cannot make up physi- 
cians’ prescriptions, is liable to the penalties of 
Apothecarics Act, 1815 (c. 194), s. 20, for practising 
as an apothecary without a certificate.—APOTHE- 
CARIES’ Co. v. ALLEN (1833), 4 B. & Ad. 625; 1 
Nev. & M. K. B. 413; 110 H.R. 591. 

Annotations :-—Distd. Simpson v. Ralfo (1834), 4 Tyr. 325. 
Refd. Batty v. Monks (1865), 12 L. T. 832. 

178. ——.|—(1) Practising as an apothe- 
cary is the mixing up & preparing medicines, 
prescribed cither by a physician, or by any othcr 
person, or by the apothecary himsclf. 
acting as a surgeon or accoucheur is not practising 
as an apothecary ; (3) nor would the party supply- 
ing medicine to a friend be so. But if the party 
sought his living by practising as an apothecary, 
that is sufficient, as it is not essential that he should 
have gained his whole livelihood by his practicc. — 
WooODWARD v. BALL (1834), 6 C. & PB. 577. 
Annotations :—.1is to (1) Reid. Batty vo. Monks (1865), 12 

lL. T. 832. 48 to (2) Refd. Apothecaries Soc. v. Gregory 

(1908), 25 T. L. NR. 37. 

179. —---.|—Customers went to the shop 
of deft., a chemist, & asked him what was good 











(2) The. 
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for their ailments, & defts., who was not a cer- 
tificated apothecary, was accustomed to suggest 
medicine, make it up, & sell it to them :—Held: 
in so doing, deft. was acting & practising as an 
apothecary, & was liable to a penalty under 
Apothecaries Act, 1815 (c. 194), s. 20.—APOTHE- 
cea Co. v. NOTTINGHAM (1876), 34 L. T. 76, 


180. Not acting as surgeon.]— WOODWARD v. 
BALL, No. 178, anie. 


181. ——-.]—-APOTHECARIES SOCIETY v.GREGORY, 
No. 171, anle. 


182. Not supplying medicine to a friend.] — 
WOODWARD v. BALL, No. 178, ante. 


183. Chemist giving advice.]—In an action to 
recover penaltics under Apothecaries Act, 1815 
(c. 19+), s. 20, for practising as an apothecary, by 
attending, advising, & furnishing medicines, with- 
out certilicate, the defence was that deft. was a 
chemist & druggist, & therefore protected by 
sect. 28, which enacts that nothing in the statute 
shall affect the business of a chemist & druggist 
in ‘“‘the buying, preparing, compounding, dis- 
pensing & vending drugs, medicines,” cic. ; but 
ajl persons using, or who shall use, that business 
iiay use, exercise, & carry on the same as fully 
& amply as the same was used, etc., by chemists 
& druggists before the passing of the Act :—Held ; 
(1) deft., to bring himself within this clause, if 
available, was bound to show by evidence that, 
chemists & druggists did in fact attend, advise, 
& furnish medicines before the statute passed ; 
(2) the words of Apothecaries Act, 1815 (c. 104), 
s. 28, do not exempt chemists & druggists from 
the regulations imposed by the Act on persons 
intending to practise as apothccaries.---APOTHUE- 
CARIES’ Co, v. GREBNOUGH (1841), 1 Q. B. 799; 
1 Gal. & Dav. 378; 11 L. J. Q. B. 1563 113 
Kk. R 1337. 
Annotations :-—.18 to (1) Reid. Richmond v. Coles (1842), 11 

L. J. Q. B. 155. Generally, Mentd. Nicholson v. Cooper 

(1858), 31. T. O. S. 184; Apothecaries Soc. v. Grogory 

(1908), 25 T. L. It. 37, 

184. —---.| -APOTHECARIES’ Co. v. NOTrina- 
WAM, No. 179, ante. 

185. Not carrying on business by qualified 
assistants.|-—DaAvits 7. MAKUNA, No. 109, ante. 


Part V.—Chemists and Druggists. 


SECT. 1.—IN GENERAL. 

See Pharmacy Act, 1852 (c. 56); Pharmacy 
Act, 1868 (c. 121); Poisons & Pharmacy Act, 
1908 (c. 55). 

186 Funotions of chemist—Distinguished from 
apothecary.]—ALLISON v. Haypvon, No. 14, ani. 

187. ——.]—APOTHECARIES’ Co. v. Lo- 
TINGA, No. 137, ante. 

188. Who may be registered as pharmaceu- 
tical chemist — Corporation.| — PHARMACEUTICAL 
Sociery v. LONDON & PROVINCIAL SUPPLY 
Assocn., No. 257, post. x 

See, now, Poisons & Pharmacy Act, 1908 (c. 59), 
s. 3 (4). 








PART V. SECT. 1. 


188 i. Who may be registercd as 
pharmaceutical chemist—Corporation.] 
~—CAPE PROVINCE PHARMAOKUTICAL 
Socrzty »v. RECEIVER OF REVENUK, 
[1921] C. Pp. D. 157.—S. AF. 


b. ——- Whether partner of chemist 


of the Act, as 


| Act :—Held: 


—e —_—- 


—Practising within Province.|}—One | HENDERSON (1891), 2 B.C. R. 103.-— 
who resided in the 
the conung into force of Pharmacy 
Act, 1891, & was @ parincr of a druggist 
practising bbigteore re ea eae se en 

to be rod un L. 12 
ty a having practised an & | regulalions— 
druggist.—He PHakMACY ACT, liz p. | 


Smcr. 2.—THE PHARMACEUTICAL SOCIETY. 

Sce Pharmacy Act, 1852 (c. 56), 5. 13; Pharmacy 
Act, 1868 (c. 121); Pharmacy Acts Ainendment 
Act, 1898 (c. 25); Poisons é& Pharmacy Act, 1908 
c. 5d). 
180. Powers of—Effect of Pharmacy Act, 1852 
(c. 56).J|—Deft. society was incorporated by Royal 
Charter in 1843 for the purpose of advancing 
chemistry & pharmacy & promoting a uniform 
system of education of those who should practise 
the same, & also for the protection of those who 
carried on the business of chemists & druggists. 
The charter was subsequently conlirmed by above 
the regulation of the hours of busi- 


pee ee eee ee ee 








— 








Province until | CAN, 


PART V. SECT. 2. 


c. Power of —To make reasonable 
ithin Pharmacy Act. }—- 
Tait v. PHARMACY Boarp (1902), 2 
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Sect. 2.—The Pharmaceutical Society. 
& 5. Part VI. Sects. 1 & 2.) 


ness of members, the wages & conditions of em- 
ployment between master & employee members 
of the society, the prices at which members might 
sell their goods, & the cxpenditure of the funds 
of the society in the formation of an industrial 
council committee for, amongst others, the above- 
named objects, all of which would in effect con- 
vert the society into a trade union, a result which 
could not have been contemplated in 18483 when 
the charter was granted, & the insurance of 
members generally against insurable risks, were 
not within the powers or purposes of the society, 
& pltf., a registered member of the society, was 
entitled to an injunction to restrain the society 
from committing such acts. 

Above Act, sect. 1 confirmed the charter, & 
sect. 2, which authorised the council to make bye- 
laws for the purposes contemplated by the charter 
or the Act, recognised that the only purposes of 
the society were those which were contemplated 
either by the charter or by the Act; & I am of 
opinion that this amounts to a statutory limita- 
tion of the objects of the society (PETERSON, J.). 
—JENKIN v. PHARMACEUTICAL SOCIETY OF GREAT 
BRITAIN, [1921] 1 Ch. 392; 90 L. J. Ch. 473 124 
L. T. 309; 37 T. L. R. 54; 65 Sol. Jo. 116. 

190. ——— To declare poisons—Under Pharmacy 
Act, 1868 (c. 121).]—Applt., a registered chemist, 
was convicted of selling veratrine, a poison, with- 
out having complied with the provisions of above 
Act, scct. 17, applicable t the sale of poisons 
within Sched. A., Part 1, to the Act. Veratrine 
is a poisonous vegetable alkaloid, & therefore a 
poison within Sched. A., Part 1. The veratrine 
in question formed one of the ingredients of an 
ointment sold by applt. for the destruction of 
vermin. In 1869 the Pharmaceutical Society 
in pursuamce of above Act, sect. 2, declared by 
resolution that every compound containing any 
poison within the Act, when sold for the destruc- 
tion of vermin, should be deemed a poison within 
the Act, but did not place these compounds in 
Sched. A., Part 1:—Held: the Pharmaceutical 
Society had power to declare that a compound 
containing as one of its ingredients a poison men- 
tioned in Sched. A., Part 1, ought to be dezmed 
@ poison within Sched. A., Part 2; the article sold 
by applt. was a poison within Sched. A., Part 2, 
& the conviction was, therefore, wrong.—BROWN 
v. LEGGETT, [1906] 1 K. B. 330; 75 L. J. K. B. 
193; 94 lL. T. 200; 70 J. P. 1090; 54 W. R. 
302; 22 T. L. R. 180; 50 Sol. Jo. 141; 21 Uox, 
c. C. 114, 

191. ——— Not to regulate hours of business of 
members.|—JENKIN v. PHARMACEUTICAL SOCIETY 
OF GREAT BRITAIN, No. 189, ante. 

192. ——~ Not to regulate conditions of employ- 
ment by members.|--JENKIN v. PHARMACEUTICAL 
SOciETY OF GREAT BRITAIN, No. 189, ante. 


Sects. 3, 4 


MEDICINE AND PHARMACY. 


JENKIN v. PHARMACEUTICAL SOCIETY OF GREAT 
BRITAIN, No. 189, ante. 

194. Not to expend funds on formation of 
industrial council.|—JENKIN v. PHARMACEUTICAL 
SocIETY OF GREAT BRITAIN, No. 189, ante. 

195. Not insurance of members.|— 
JENKIN v. PHARMACEUTICAL SOCIETY OF GREAT 
BritTAINn, No. 189, ante. 








Sect. 3.—CIVIL RIGHTS AND LIABILITIES. 

196. Right to recover charges—Not in respect 
of services as apothecary.|—-A chemist & druggist 
cannot recover for medicines, if they have been 
supplied under circumstances which would amount 
to a practising as an apothecary, within Apothe- 
caries Act, 1815 (c. 194). The question for the 
jury is, not whether pltf. has charged as an apothe- 
cary, but whether he has acted as such.—LIcH- 
MOND v. CoLEs (1842), 1 Dowl. N. S. 560; 11 
L. J. Q. B. 155; 6 Jur. 238. 

197. Sale of own patent medicine— 
Advice given on bottle.|—-CoLLINS v. VIDLER 
(1846), 7 L. T. O. S. 527. 

198. Liability for negligence—When acting as 
medical practitioner.|—JONES v. Fay, No. 54, 
ante. 


ene! 





Sect. 4.~-OFFENCES. 

Liability for manslaughter—Error in dispensing. } 
—Sce CRIMINAL LAW, Vol. XV., p. 802, No. 8688. 

Breach of Sale of Food & Drugs Act, 1875 (c. 63).] 
—Sce Foop & Drues, Vol. XXV., p. 90, Nos. 
158-161. 

Prescribing remedy contrary to Venereal Diseases 
Act, 1917 (c. 21).]—See CRIMINAL Law, Vol. XV., 
p. 750, No. 8004. 


Secr. 5.—PROCEEDINGS AGAINST UN- 
REGISTERED PERSONS. 

Sce Pharmacy Act, 1852 (c. 56), ss. 12, 13; 
Pharmacy Act, 1868 (c. 121), 8s. 15; Poisons & 
Pharmacy Act, 1908 (c. 55), s. 3. 

199. Use of name, sign, or title—What amounts 
to—Pharmacy Act, 1852 (c. 56), s. 12.]—Above 
sect. provides that if a person, not being registered 
under the Act as a pharmaceutical chemist, shall 
assume, use, or exhibit any name, title, or sign 
implying that he is a person registered under the 
Act or that he is a member of the Pharmaceutical 
Society shall be liable to a penalty. 

Deft. carried on the business of a vendor of 
medicine at a shop over the door of which was 
his name followed by the words ‘‘ The Pharmacy.”’’ 








193. ——— Not to regulate prices of goods sold.|— |! Deft. was not registcred as a pharmaceutical 
S. R. N.S. W. 168; 19N.S. W. W.N. sb aa made up’ :—Held: this | BARNgES, [1921] V. L. R. 148.—AUS, 
111.—-AUS, might be construed that deft. heid hn oe Fe S—R. vo. SIMP> 
himself out under Pharmacy Act, | gon (1896), 27 O. Kh. 603.—CAN. 
PART V. SECT. 3. 1891, as a dispensing druggist ? 


HER- 





d. Liability for negligence. }—STRET- 
at ye HOLMES (1890), 19 O. R. 286. 


PART V. SECT. 5. 

6. Use of name _ sign or title— 
What amounts to—-Pharmacy Acl.}— 
Resp. was uot registered as a 
phestnaccutics! chemist. He had in 
window a bottle of medicine labelled 

as follows: ‘“‘From J. McbL.... 
Grawler.... The mixture. Pre- 


YOUNG v. MOLEAN, (1914) S. A. L. ht. 
10.—AUS. 

f. ——.}+—A person who, 
not being a registered pharinacist, in 
his shop, which appeared to be that 
of a chemist, dispensed medicines as 
ordinarily a dispensing chemist does :— 

eld: he was properly convicted of 
pretending to be a dispensing chemist 
under Pharmacy Act, 1897.—F ARRAN 
v. GER (1917), 32 C. L. R. 550.—AUS. 


oo ——_ ~——.]}— BUTCHERS Uv. 








k, ---R. vw. 
RELL (1899), 12 Man. L. R. 522.— 
CAN. 





1. —.}—Nova SCOTIA 
PHARMACEUTICAL SOCIETY v, RIORDAN 
(1917), 51 N.S. R. 1423; 36 D. L. HK. 
652.—-CAN. 

m-— —— ——.] — SHAW ov. 
PHARMACY BOARD OF NEW ZEALAND 
(1893), 11 N. ZL. R. 715.—N.Z. 


1.oeOreen oe ——.] =— GRaY 0. 





Part VI.—DENnTISTS. 


chemist under above Act :—Held: deft. had not 
assumed, used, or exhibited a name, title, or sign 
implying that he was registered under the Act 
or that he was a member of the Pharmaccutical 
Society.— CEUTICAL SOCIETY OF GREAT 
BRITAIN v. MERCER, [1910] 1 K. B. 74; 79 L. J. 
K.B.50; 101 L. T. 635; 745. P.26; 26T.L. BR. 
35; 54 Sol. Jo. 33. 

200. Sale by unqualified person—Pharmacy Act, 
1868 (c. 121), s. 15—Effect of licence under 
Poisons & Pharmacy Act, 1908 (c. 55), s. 2.|— 
(1) Where a person, licenced by the local autho- 
rity under Poisons & Pharmacy Act, 1908 (c. 55), 
s. 2, to sell poisonous substances to be used ex- 
clusively in agriculture or horticulture, sells such 
& substance in breach of the regulations made 
under that sect., as, for instance, by selling it in 
a vessel not duly labelled with the name & address 
of the seller, he may be sued in the county ct. 
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for the statutory sum or penalty of £5 imposed 
by Pharmacy Act, 1868 (c. 121), s. 15, on the sale 
of poisons by persons who are not duly registered 
pharmaceutical chemists or chemists & druggists, 
& such seller is not protected by Poisons & Vhar- 
macy Act, 1908 (c. 55), 8. 2. 

(2) Where the breach of the regulations is that 
of selling the poison in a vessel not duly labelled, 
the fact that deft. has made himself criminally 
liable under Pharmacy Act, 1868 (c. 121), s. 17, 
does not bar the claim for the penalty in the 
county ct.—PHARMACEUTICAL SOCIETY v. JACKS, 
[1911] 2 K. B. 115; 80 L. J. K. B. 767; 104 
L. T. 640; 75 J.P. 351; 277. L. R. 373. 

201. —— Penalty recoverable in county 
court.]—-PHARMACEUTICAL SoOcIETy v. JAcKs, No. 
200, ante. 

——— Liability of corporation.]|—Sre No. 257, 
post, 
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Part Vi.—Dentists. 


Sect. 1.—IN GENERAL. 
See, generally, Dentists Act, 1921 (c..21). 
Establishment of Dental Board.|—Sce Dentists 
Act, 1921 (c. 21), s. 2, sched. IT. 


ee ee 


Sect. 2.—THE DENTISTS’ REGISTER. 
See, generally, Dentists Act, 1878 (c. 33); 
Dentists Act, 1921 (c. 21); Dentists Act, 1923 


c. 36). 
202. Right to registration — Pupil at time of 
passing of the Act—-Whether absolute ae 
A person who has been articled as a pupil, & has 
paid a premium to a dental practitioner entitled 
to be registered under Dentists Act, 1878 (c. 33), 
in consideration of receiving from such practi- 
tioner a complete dental education, has not, 
although his articles expired before Jan. 1, 1880, 
an absolute right to registration under the Act, 
unless he has made the declaration required under 
sect. 7, in the case of persons engaged in the 
practice of dentistry at the date of the passing of 
the Act, at least in a case where there was time 
for registering him after the expiration of his 
articles, & before Jan. 1, 1880.—R. v. MEDICAT 
CounNcIL, [1897] 2 Q. B. 203; 66 L. J. Q. B. 588 ; 
16 L. T. 706; 46 W.R.2; 13 T. L. R. 446, C. A. 
208. Erasure of name from-—A judicial power 
of General Medical Council—Only exercisable when 
case within Dentists Act, 1878 (c. 33), ss. 12, 13.)— 
Where a person has been registered under above 
Act as a licentiate of a medical authority, the 
fact that his diploma has since been revoked by 
such medical authority does not render him liable 


o 





BREMRIDGE (1887), 14 N. (Ct. of Sess.) 
60 , 24 Sc. L. R. 747 (J.).—SCOT. 








re —— —— ——.]—R. v. HANNAH, 
[1915] App. D. 344.—S, 


bo erased from the dentists’ register under above 
ct. 

The power of erasure by the council is in the 
nature of a judicial power, & must be confined to 
the matters into which they are authorised to 
inquire for the purpose of exercising such power. 
- - - - The mere fact that a medical authority 
has struck a person’s name off their register of 
licentiate does not authorise the erasure of his 
name by the general council from the register 
under above Act in the absence of any exercise 
by the council of the judicial powers given to them 
by above Act, sect. 13 (LoRD Esntr, M.R.). 

I think that the true construction of above Act 
is, that, when a@ person’s name is once placed on 
the register, it cannot be removed, unless the case 
is brought within above sccts., or that it cannot 
be removed merely because the person has lost 
the qualification in respect of which he was 
originally entitled to be registered (Lorgs, L.J.). 
—Kzx p. PARTRIDGE (1887), 19 Q. B. D. 4673; 62 
J.P.40; 36 W. R. 442; sub nom. R. v. GENERAIL 
COUNCIL OF MEDICAL EDUCATION & REGISTRATION 
OF UNITED Kinanom, 56 L. J. Q. B. 609; 3 
T. L. R. 817, C. A.; subsequent proceedings, sub 
nom. PARTRIDGE v. GENERAL COUNCIL OF MEDICAL 
}IPUCATION & REGISTRATION OF UNITED KINGDOM 
(1890), 25 Q. B. 1). 90, C. A.s (1892), 57 7. BP. 4, 
C. A. 


204. —— Sufficiency of grounds for—dQualifica- 
tion subsequently taken away.|—L'z p. PARTRIDGE, 
No. 203, ante. 


205. —-— Infamous or disgraceful con- 
duct.]—PItf. was a duly registered dentist. He 
had advertised his name in connection with a 








at time of paasin 


of the Acl—Whether 
absolute riyht.}— 


AF. GOWARD v. DENTAL 


——— —.}—-BREMRIDGE ¥. Sururry & DkNTISTRY Boarp 
TOMLINSON (1894), 21 R. (Ct. of PART VI. SECT. 1. 7 ir ademas (1914), 10 Tas. L. R. 44.— 
62 (J.).—SCOT. Whether unreasonable.}—HoOnGSON vv. 205 i. Krasure of name_ from— 

» — -}—The use of | Cowan (1913), 26 W. L. R. 407; 5 | Sufficiency of grounds for—Infamous 
the title “‘ scientific instrument maker | W, W. R. 907; 15 D. L. R. 236; 6 | or disgraceful cunduct.}—-Re KENNELY 
& technical chemist’’ by a person | Sask. L. R. 377.—CAN. (1912), 12 S. R. N. 8S. W. 3193; 29 
who had not the statuto ualifica- a. Liability for negligence — Regis- | N.S. W. W. N. 64.—AUS, 
tion was a contravention ot Pharmacy | soreq & unrepistered dentist—Standard | 908 it eee 
Act. 1868.--BREMBIDGE 0. HUME | of care.}—DIOKSoN . HyaiENi0 IN- | Denrat, BOARD (1916), 16 8. R. N 
gee). 23 R. (Ct. of Sess. ) 9 ( -).— STITUTE, [1910] g, Cc. 352.— SCOT. S. Ww, 369 ; 33 N. Ss. W, W. N. 112.— 

a. -—— ——~ ——.]}- BREMRIDGE 0. 

URNB , 23 R. (Ct. of Sess. PART VI. SECT. 2. 205 ili. ———— ——,}—SpmERr », 
is Go s0or.” : 202 i. Right to registration— Pupil ' DenTaL Boarp (1918), 18 8. R. N 
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dental institution. The General Council con- 
sidered such conduct amounted to “* disgraceful 
conduct in a professional respect ” within Dentists 
Act, 1878 (c. 33), & erased his name from the 
register. On an action for a mandamus to have 
the name reinstated :—/cld: there were facts 
before the General Council on which they might 
come to the determination to erase pltf.’s name 
from the register, &, therefore, this ct. would not 
interfere.—PARTRIDGE v. GENERAL COUNCIL OF 
MEDICAL EDUCATION & REGISTRATION (1892), 57 
J.P.4; 87. L. BR. 453, C. A. 

206. ——— Publication of erasure—Whether re- 
strained by injunction.!.—ALLINSON v. GENERAL 
COUNCIL OF MEDICAL EDUCATION & REGISTRA- 
TION (1892), 8 T. lL. BR. 784, C. A.3 subsequent 
proceedings, [1894] 1 Q. B. 750, C. A. 


207. Professional misconduct — What amounts 
to — Advertising.] — ParTRiDGK v. GENERAL 
CouncIL OF MEDICAL EDUCATION & REGISTRA- 
TION, No. 205, ante. 

208. -|—One of the parties to 
a partnership deed between dentists was, as a 
director of the American Dental Institute, Ltd., a 
party to self-putfing advertisements of the co. in 
which it was alleged (inter alia) that among other 
advantages the instruments of the co. were always 
sterilised before use, & that a trained lady nurse 
was always present at operations so as to prevent 
any possibility of scandal between an operator 
& a lady patient :—Held: the partner had been 
guilty of professional misconduct within the mean- 
ing of the partnership deed which entitled the 
other partner to determine the partnership.-— 
CLIFFORD v. ‘Timms, [1908] A. C. 123; 77 L. J. Ch. 
91; 98 L. T. 64; 247. L. R. 112; 52 Sol. Jo. 92, 
H. L.; affg. S. C. sub nom. WILL v. CLIFFORD, 
YLIFFORD v. TIMMS, CLIFFORD v. PHILLIPS, [1907] 
2 Ch, 236, C. A. 

209. S. P. CLIFFORD v. PHILLIPS, [1908] A. C. 
15; 77 L. J. Ch. 98; 98 L. I. 65; 52 Sol. Jo. 
92, 1f. L.; affg. S. C. sub nom. Win v. CLIFFORD, 
YLIFKORD v. TIMMS, CLIFFORD v. PHILMIPS, [1907] 
2 Ch. 236, C. A. 

210. Dentists Act, 1923 (c. 36), s. 1—Service in 
His Majesty’s forces during the war—Meaning of.] 
—By above sect. one of the conditions for the 
registration of an unregistered dentist is that 
appct. shall satisfy the board that he ‘ served 
during the late war in Lis Majesty’s forces ”’ :— 
Held: the condition had been fulfilled by appct. 
who, having attested voluntarily in 1917, & having 














8. ie 192; 35 N.S. W. W.N. 55.— 


205 iv. ——. ]}—_ Dontistry 
Act, 3. 39, empowers the counoi] of 
the College of Dental Surgeons to erase 
the name of a practitioner guilty of 
infamous or unprofessional conduct, 
oppo to acts committed by a member 
before registration under the Act.— 
G COLLEGE DENTAL 








643; 570. L. R. 
207 iii. ——— 
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207 ii. ———- ——- ——.} —Re DAVID- 
SON & ROYAL, COLLEGE OF DENTAL 
SURGEONS OF ONTO D. L. RR. 


COLONIAL MEDICAL CouNcIL (1904), 
218. C. 472.—8. AF. 


MEDICINE AND PHARMACY. 


been ordered to go home till called for, was after- 

wards called up for medical examination, & re- 

ceived one day’s pay, &, having again returned 

home, subsequently received a discharge on the 

ground of permanent & total disablement.—~ 

ore v. DENTAL BoarRy (1924), 40 T. L. R. 699, 
.C, 


Sect. 3.—STATUTORY OFFENCES. 


See Dentists Act, 1878 (c. 33), s. 3. 

211. Taking or using an addition or description 
implying registration of special qualification—What 
amounts to—A question of fact.]— Whitlock, 
resp., who was neither on the dentists’ register, 
nor a legally qualified medical practitioner, carried 
on a practice as a dentist at certain premises, 
where, on the front railings, there was a white 
marble slab with the words “‘ Mr. W. Lawson 
Whitlock, 10—5’”’ uponit. At theside of the front 
door & at the side door were the words ‘‘ Mr. 
C. R. Stent, .D.S. ing., Surgeon-Dentist.’? Jn 
the forecourt was a gas lamp on which was written 
‘* Mr. C. RR. Stent, Surgeon-Dentist.’’? There was 
a further notice outside the premises ‘‘ Messrs. 
Stent, Surgeon-Dentists, established 1840, hours 
of attendance,’ etc. Respondent stated that he 
purchased the practice from the personal repre- 
sentative of the late Stent, together with the 
right to keep Stent’s name & qualifications upon 
the premises. On an information laid by applt. 
for the British Dental Association, a police magis- 
trate decided that resp. did not, contrary to 
Dentists Act, 1878 (c. 33), 9. 3, take & use an addi- 
tion or description ‘‘R. D. S. Ing., Surgeon- 
Dentist,”’ implying that he was then registered 
under the Act, or that he was specially qualified 
to practise dentistry :—Held: the magistrate’s 
decision was a finding of fact with which the ct. 
could not interfere.-—BROWN v. WHITLOCK (1903), 
ot rf P. 451; 19 'T. L. BR. 524; 47 Sol. Jo. 548, 


212. ——- ——— Additional title — ‘‘ German 
Dental Institute, West Central Dental Insti- 
tute.”]—-Applt., not being a registered person 
under Dentists Act, 1878 (c. 33), or a legally 


qualified medical practitioncr, was summoned 
for using an additional title, ‘‘ German Dental 
Institute, West Central Dental Institute, Limited,’’ 
implying that he had registered under the Act 
or was spccially qualified to practise dentistry :— 
Held: he was rightly convicted.—PANHAUS v. 





en ener ates: 


S. W. 125; 33 N. Ss. W. Ww. N. 36.— 
AUS. 


206.—CAN. 

d. No application for registration— 
Within stipulated period. pone Den 
TAL BOARD, Ex p. Perry (1922), 22 
af aa W. 230; 39 N.S. W. W.N. 


PART VI. SECT. 3. 


2111. Taking or using an addition or 
description implying _regtstration of 


MEYER v. 


Vv. 
SURGEONS OF BRITISIT COLUMBIA b. ——.] — LOCKETT vv. : ; : 
(1908), 14 B. C. R. 129; 9 W. L. R. DeNTeL poem Cuts) W a ay N. | PO Guestion OR! fad tne ad 
650.—-CAN. AUS,’ ou ; rele UNA PIS eaten **‘ specially qualified "in Dentists Act, 
206 v.—-— ——— ———.]— COLLEGE oF .| 1878, refer to a qualification in the 
DENTAL SURGEONS v. Moopy (1909), c. ——-.}~-Where &  pro-| nature of a d » diploma, cte., & 
10 W. L. R. 625.—CAN. fessional clase, such as dentists, Is | ao not include the case of » description 


205 vi. —-——- ——.}-Gorvon v, | Bovgmed | by a 


ROYAL COLLEGE OF DENTAL SURGEONS 
(1911), 18 O. W. R. 149; 20. WL N 
733.—CAN. 


207 i. Professional misconduct—H hat 
amounts to-——Advertising. }—OSBORNE . 
DENTAL BOARD (1916), 16 S. R. N. 


wise.—Re Mo 


statute applying 
ape ncany. to that profession, & such 
atatute prescribes the manner in which 
: | the members of the profession shall 
carry ou their business, it is unpro- 
fessiona) conduct. to carry it on o 


opy & COLLEGE OF 
DENTAL SURGEONS (1909), 14 B. C. R. 


eee oe persona} aa & accom- 
plishment.— BYRNE v. Rogers, 
21, R. 220.—IR, ' ERS, [1910] 


e. —— ——— Notice door. 
EMSLIE v. PATERSON (1897), 24 7 
(Ct. of Sess.) >; 34 8c. L. R. 674: 


er- 
7 7 e 
S. L. T. 77 (J.).—BOOT. 
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ar (1904), 68 J. P. 486; 48 Sol. Jo. 508, 


Annotations :—Apld. Barnes ». Brown, {1909] 1 K. B. 38. 
Distd. Bellorby v. Hoyworth, (1909) 2 Ch. bg Dbtd. Nn. 
o. Registrar of Cos., Ex p. Bowen, [1914] 3 K. B. 1161. 
1 find it difficult to suppose that tho caso of Panhaus v. 
Brown is still good law, having regard to the decision of 
the House of Lords in Minter v. Snow (No. 218, post j 


(Avory, J.). 

213, —— United Dental Service, Ltd.| 
Poi) riers was made for the registration, under 
Cos. ct, 1908 (c. 69), of a co. with the name of 

The United Dental Service, Limited.’ One of 
the objects of the co. was “ to carry on the prac- 
tice, profession, or business of practitioners in 
dentistry in all its branches,” which it was in- 
tended to carry on by practitioners not registered 
under Dentists Act, 1878 (c. 33) :—JI eld : the use 
of the proposed name by the co. when carrying 
on business by unregistered practitioners would 
not. constitute an offence under Dentists Act, 
1878 (c. 33), 8. 3, & therefore the object of the co. 
was not unlawful; & the registrar of cos. had no 
power to refuse registration upon the ground that. 
the name of the co. would be calculated to deceive 
people into the belief that the business was carried 
on by registered practitioners. —R. v. REGISTRAR 
OF ComPaNntes, Ia p. Bowen, [1914] 8 K. B. 
1161; 84. J. K. B. 2293 312 L. 'T. 383) 30 
T, L. 1. 707, D.C. 

214. ——- —— Notice on door—Room fitted as 
operating room.]—Applt., who was not registered 
under Dentists Act. 1878 (c. $3), & was not a 
legally qualified medical practitioner, carried on 
a dentist’s practice at premises on the inner door 
& windows of which he exhibited his name & a 
notice as follows: ‘‘ Il. J. Barnes. 
ficial tecth at moderate prices. Ixtractions. 
Advice free. Hours 10—7. English & American 
teeth. Advice free. Vainless extractions.”’ Lis 
room was fitted as a dentist’s operating room. 
Applt. having been convicted by a ct. of summary 
jurisdiction of having taken & used a description 
implying that he was specially qualified to practise 
dentistry :—Held : there was evidence upon which 
applt. could be convicted of an offence under 
Dentists Act, 1878 (c. 33), 8. 3.—_ BARNES v. BROWN, 
[1909] 1 K. B. 38; 78 L. J. Ik. B. 39; 99 Ty. Ty 
re 72 J. P. 485; 25 T. L. R. 33 53 Sol. Jo. 
14, D. C. 

Annotations :—-Overd. Bellerby ». Heyworth, [1910] A. (. 

377. Consd. Royal College of Veterinary Surgeons «. 


Kennard, (1914] 1 K. B. 92. Refd. Pharmaccutical Sac. 
of Great Britain v. Mercer, (1910) 1 K. #. 74 


215. Statement — To patient.|.— 
Applt., who was in the employment of a county 
council, was medically examined by the council’s 
medical officer, & reccived from him a document 
in which it was stated that, as his teeth were found 
to be defective, he should sec a registered dentist, 
& that it would be necessary for him to obtain & 
forward to the medical officer a certificate that his 
teeth were in a satisfactory condition. At the 
foot of the document were the words ‘ Please 
show this form to the dentist, as only the certi- 
ficate of a registered dentist can be accepted.”’ 
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but who was neither a registered dentist nor o 
legally qualified medical practitioner, in the be- 
lief that he was a registered dentist, & had his 
teeth examined. Applt. handed him the above 
document, telling him that he required a certifi- 
cate by a registered dentist. Respondent read 
the document & said that he had given hundreds 
of such certificates to the Post Office, & that he 
would give applt. the certificate required, when he 
returned on a subsequent day to have his teeth 
finished. Applt. did not return & no such certifi- 
cate was given. Resp. did not at any time in 
writing or orally use the words ‘‘ dentist’’ or 
‘registered dentist’? or state that he was a 
person specially qualified to practise dentistry :— 
Held: resp. had taken or used a description im- 
plying that he was registered under Dentists Act, 
1878 (ec. 33), contrary to sect. 3 of that Act, & 
had therefore rendered himself liable to a penalty. 
—ROBERTSON v?. HAWKINS, [1913] 1 K. B. 57; 
82 1. J. K. B. 97; 107 L. T. 795; 77 J. P. 638; 
29 'T. 1. RR. 323 23 Cox, O. C. 239, D.C. 
Annotation :-—Consd. BWlain v. King, [1918] 2 K. 13. 30. 

216. -—— -- —--- Given in evidence in court.] 
—Applt. was an artificial teeth specialist, & was 
not a registered dentist. When giving evidence 
in a county ct. he stated, in answer to a question 
mut to him by the judge, that the was a dentist. 

n respect of this statement he was charged for 
that he did unlawfully ‘‘ take or use the name or 
title of ‘ dentist,’ ’’ contrary to Dentists Act, 1878 
(c. 38), 8. 3. The justices, being satisfied on the 
evidence that applt. had held himself out in 
public to be a dentist, convicted him of the offence 
charged :-—Held: there was evidence on which 
the justices could find that applt. had committed 
the offence with which Jie was charged.- -BLAIN 
» KImNa, [1918] 2 K. LB. 30; 87 1. J. K. B. 903 ; 
119 I. T. 543 82 3. P. 179; 62 Sol. Jo. 520; 17 
]. G. R. 269; 26 Cox, U. C. 285, D. C. 

217. --—— Qualification by diploma, certificate 
or other hall mark—Not by competence or skill.|— 
The words ‘‘specially qualified to practise 
dentistry ’’ in Dentists Act, 1878 (c. 33), s. 8, 
refer to a qualification by diploma, certificate, or 
other hall mark, & not to competence or skill.— 
BenERBy vo. Ibevworri, (19L0)] A. C. 3773; 79 
L. J. Ch. 402; 102 1. J. 545; 74 J. P. 257; 
26 'T. L. R. 4083; 51 Sol. Jo. 441, IL LL. 


Annotations :--Apld. Pharmacoutical Soc. of Great Britain 
p. Mercer, [1910] 1K. 8.74. Folld. Minter v. Snow (1910), 
745. P. 2585 Row. Registrar of Cos., Hx p. Bowen, (1914) 
3$K.B.1161. Apld. Royal College of Veterinary Surgeons 
». Kennard, [1914] 1 K. 4. 92. Refd. Graham »v. Tanner, 
11993) 1 K. B. 173 Hans vr. Graham, {1914] 3 K. B. 400; 
Blain v. King, (1918) 2 K. 3B. 30. 

218. S. P. Minter v. SNow (1910), 74 J. P. 
258; 54 Sol. Jo. 441, H. L. 

Annotation : ~-Folld. Vt. v. Registrar of Cos., Ez p. Bowen, 
[1914] 3K. B. 1168. 

219. Limited company-—- Whether person within 
Act.)—-A co. was furined in 1906 to carry on the 
business of GU. whose name, formerly on the 
dentists’ register, as struck off on May 22, 1906. 
An action was brought at the instance of the 





Applt. went to resp., who practised dentistry, 


215 i. —— 
pirtient.J—JOSKE v. 
4C. Ll. R. 71.—AUSs 


f{—— —— No 


Stalement — T'o 
LUBRANO (1906), 





representation | CAN. 


k. —— —— What cherge muat 
specify.}—COWAN t&. SCHILIANG (1915), 
30 W. L. RR. 463; 7 W. W. 2. 1112.— 


British Dental Association against the co. & G. 


‘person’? in Dentists Act, 1878, 
relates only to an individual, & does 
not cmbrace a corpn. or co.—O’ DUFFY 
eal (1904) 21. R. 27; 371.L. T. 


made.)—BEAMES ¥. FIFE, BEAMES ». l.—— Qualification by diploma, ; 

DEAN (1912), 12 S. KH. N. S. W. 517; | certificate, or other hall marl:. }-—~-J OBKK 219 ii. ——-——_. ~-A..-G.. (O’ DuFry) 
29 N.S. W. W. N. 104.—AUS. v. DENTAL Casi ORDER Co. Pro- } v. APPLETON, [1907] 1 I. R. 262.—IA. 
Dup, Exp. A.-G. (1926), 47 N. L. R. | 172.—AvUS. word “ person” in Dentists Act, 1878, 
108.—S. AF. DuN gs. 3, has been held not to include 


ees OscaeETeD 


A ho may sue.|—R. 
(DENTAL ON. OF ALBERTA) ¥ 


ABSOCN. O A 219 i. Limited 
AUSTIN (1909), 10 W. L. R. 387.—CAN. 


person within 


m, ——.+—-DUNGEY v. WALKER, 
(1918) S. A. L. BR. 57.—AuUS. 


4Acdé.| — The 


artificial persons, & not to apply to 
limi cos., a limited co. is not at 
liberty to use the word ‘“‘ dentist ”’ 
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Sect. 3.—Statutory offences. Sect. 4. Part VII.) 


the sole director to restrain the co. from repre- 
senting that it was carrying on the business of a 
dentist or surgeon dentist as successors to G. or 
that it was a person specially qualified to practise 
dentistry :—H@ld : the co. was a “‘ person ” within 
the meaning of Dentists Act, 1878 (c. 33), 8. 3, & 
an injunction must be granted as asked.—A.-G. 
». SsaTH (GronGE C.), Jap., [1909] 2 Ch. 524; 
ae J. Ch. 781; 100 L. T. 225; 25 T. L. R. 

220. ——- Practising as successor to man struck 
off the register—Injunction.|—A.-G. v. SMITH 
(GEORGE C.), Lrp., No. 219, ante. 

221. ——— Right to carry on business.]/—R. v. 
sci eTNN OF COMPANIES, fz ». BOWEN, No. 213, 
ante. 





Srcr. 4.—RECOVERY OF CHARGES. 

See Dentists Act, 1878 (c. 33). ss. 3, 5. 

222. Unregistered dentist—Recovery of price of 
materials--Not fees for fitting.|-A person who 
was carrying on the practice of a dentist, but who 
was not registered under Dentists Act, 1878 (c. 33), 
made for deft. & fitted to the deft.’s mouth a set 
of false teeth which were taken by deft. & kept 


& used by him. Deft. having refused to pay for. 


the same :—Held: Dentists Act, 1878 (c. 33), 
s. 5, which prevented an unregistered person from 
recovering any fee or charg: for ‘‘ the performance 
of any dental operation, or for any dental attcnd- 
ance or advice,’’ did not prevent the unregistcred 
person from recovering the price of the set of tecth 
so supplied, as distinguished from the fitting of 
the same.—HENNAN & Co., Lrp. v. DUCKWORTH 
(1904), 90 L. T. 546; 20 T. L. R. 436; 48 Sol. 
Jo. 486. 

.tnnotation :—Refd. Scymour v. Pickett (1905), 74 L. J. 

K. 1, 413. 


228. --- — —--.]—A person who is not 
registered under Dentists Act, 1878 (c. 33), though 
he is prohibited by sect. 5, of the Act from re- 
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covering any fee for the performance of any dental 
operation, can maintain an action for the price 
of material, such as gold & false teeth, supplied 
by him to a patient. 

A person who was not registered under [Dentists 
Act, 1878 (c. 33), operated as a dentist on a patient, 
& supplied him with false teeth & gold. He made 
a charge of £45, & the patient gave him two 
cheques for £20 and £25 respectively, the latter 
cheque being post-dated. The £20 cheque was 
duly paid, but the £25 cheque was dishonoured 
on presentation, the drawer having stopped the 
payment of it by his bankers. 

The dentist brought an action in the county 
ct. against the patient on the £25 cheque. The 
judge found that £21 represented the price of the 
gold & other material supplied by pltf. Pitf. 
when being examined as a witness claimed to 
appropriate the £20 cheque to the payment of 
his professional fees. No appropriation had been 
made by the patient :—Held: pltf. was entitled 
to make the appropriation & to recover the £21 
in the action. Srymoun v. Pickers, [1905] 1 
K. B. 715; 74 L. J. K. B. 4183; 92 L. T. 519; 
21T. L. R. 802, C. A. 

Annolation :—Refd. Robinson v. Marsh, [1921] 2 K. B. 


224. From executor of patient — Death before 
artificial teeth fitted.]- A contract to make a set 
of artificial teeth is a contract for the sale of goods, 
wares or merchandise within the Stat. Irauds, 
s. 17. 

A. ordered of B. a set of artificial teeth, which 
were by the terms of the contract to be fitted to 
her mouth ; before they were so fitted A. died :— 
Held: B. could not sue A.’s exor. in an action for 
work & labour done, & materials provided for his 
testatrix.— LEE v. GRIFFIN (1861), 1 B. & S. 272 ; 
30 L. J. Q. B. 252; 4 L. T. 546; 7 Jur. N.S. 
1802; 9 W. R. 702; 121 E.R. 716. 

Annotations :—Refid. Coplund v. Miller (1903), Times, 


Nov. 28; R. v. Wood Green Profitecring Committee, 
ag EZ: aa Cash Chomists (Southern) (1919), 89 L. J. 
e e 9) s 


225. Contract for sale of artificial teeth—Stat. 
Frauds, s. 17.|-—LEE v. GriFFIn, No. 224, anle. 


RO ER wae ee 


Part VIl.—Midwives. 


See, generally, Midwives Act, 1902 (c. 17); 
Midwives Act, 1918 (c. 43). 

226. Right of appeal from Board.|—Applt. a 
midwife whose name was upon the roll, was 
charged before the Board with having been guilty 
of misconduct within Midwives Act, 1902 (c. 17), 
s. 8, in that she had been & still was cohabiting 
with a man not her husband. An inquiry took 
place before the Board, & at the first mecting she 
gave evidence. At an adjourned mecting of which 
she had notice but at which she did not appear, 
or its synonyms in such a way as to 


amount to a false represontation, 
calculated to induce the public to 


three persons’ 


comprises or employs are qualified 
** dentista.’— A.-G. (O’DurFy)  v. 
Bee rONes LI., [1907] 1 1. R. | BH. D. G. 27 


bn. Practising dentistry — What 








mouths & supplicd 
SLODped the teeth GP ane oF the iniee 
stoppe 10 of one of the three 
beliove that the individuals whom it pao i. Wok res for ed opera: 

ons :—Held: ave practised as a 
dentist.—R. v. GInsBERG (1904), 18 
2.—5S. AF 
. }—Persons who take 
impressions of the mouths of others 


the Board had before them a report by a relieving 
officer not verified by statutory declaration & 
of which no copy had been supplied to applt. as 
required by Rules of Procedure, 1911, r. 2. The 
Board decided that applt. had not told the truth 
& removed her name from the roll. Certain 
statements in the report were inaccurate & might 
well have influenced the Board in arriving at their 
decision :—Held: (1) the misconduct dealt with 
by Midwives Act, 1902 (c. 17), 8. 3, was not limited 
to misconduct in the discharge of the duties of 


PART VI. SECT. 4. 

222i. Unregistercd dcntist—-Iecovery 
of price of materials—Not fees for 
fitting. }—ANDERSON v. JONES, [1920] 
K. D. L. 124.—S. AF. 

r. --—- Employed by registered dentist 
: —Whether latter can sue for feea—For 
services rendered to patient by former) 
—BuRGESS v. ZIMMERLI (1914), 27 





amounts to.}—Accused who took an | & from the impressions so taken make, ; ° j 2, - 417 
improssion of the gums & later fitted | & subsequently fit in, false teeth, en Zt Oe : een Cis 4a6 CAN. 
a plate in the mouth of B., & who | practise as dentists & do not merely 

eee two | eth io os bani ae exerciee ene calling of gene are PART VII. 

W. L. . 768:—-CAN- : PG a AT ese e+ iota J] t. Construction of statute — Meaning 


o.-—— -——.}—-A person who, 
besides having taken impressions of 


q-———- ——.)—VLOTMAN 2. 
(1926), 46 N. L. . $17.~—S. AF. 


of wor ** Attend women itn child- 
birth.’}—DUVANEL ©. WARD, [1921] 
Vv. L. R. 69.—AUS. 
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a midwife, but included misconduct which in the 
opinion of the Board tended to unfit applt. for the 
discharge of the duties of a midwife ; if the facts 
had justificd the Board in coming to the conclusion 
at which they had arrived, they would have been 
entitled, if they thought fit, to remove applt.’s 
name irom the roll; but (2) as the report of the 
relieving officer had been irregularly admitted, 
& as it was impossible to say that the Board was 
not influenced by the inaccurate statements in it, 
the order removing applt.’s3 name from the roll 
must be quashed. (3) Semble: a full right of 
appeal is given by Midwives Act, 1902 (c. 17).-— 
STOCK v. CENTRAL MIDWives Boaxrp, [1915] 3 
K. B. 756; 84 L. J. K. B. 18385; 118 L. T. 428; 
79 J. P. 397; 31 T. L. R. 486; 13 L. G. R. 1227. 
Annotation :— « F ‘ives 
Hoare Cass bSL. 7. eth, Bgtiee % Contr Midwives 
See, further, Midwives Act, 1902 (c. 17), 8. 4. 
227. Duty of Board at hearing —To act in 
judicial manner—Whether bound by legal rules 
of evidence.|—Owing to investigations made by 
an inspector acting for the local supervising 
authority over midwives, charges of misconduct 
were brought against applt., a certified midwife, 
that she had employed an unccrtified person to 
act as her substitute contrary to the provision in 
Midwives Act, 1902 (c. 17), s. 1 (4), that no 
woman certified under the Act should employ an 
uncertified person as her substitute. At an 
inquiry held by the Central Midwives Board evi- 
dence was given by the inspector of admissions 
made to him by applt. that her husband, who was 
uncertified, had acted for her as her substitute in 
a certain case while she was engaged in another 
case, & of statements made to him by other 
patients of applis. who were not called before the 
Board. Applt. herself gave evidence denying the 
truth of the charges, but the Board, after dclibera- 
tion, decided that misconduct was proved, & that 
applit.’s name should be removed from the roll. 
On appeal to the Div. Ct. objection was taken on 
behalf of applt. that the evidence before the Board 
was all hearsay evidence, & was therefore inad- 
wissible against applt. :—Held: (1) to constitute 
an “ employment ”’ of a substitute within sect. 1. 
sub-sect. 4 of the Act, it was not necessary that the 
substitute should be paid, & that the olfence 
under that sub-sect. would be committed by em- 
ploying an uncertified substitute, whether such 
substitute were paid or not; (2) the Board were 
acting as uw judicial body & were entitled to act 
upon the best evidence they could get, & having 
before them evidence of misconduct upon which 
they could properly act, & having upon that evi- 
dence come to the conclusion that misconduct 
was proved, the ct. would not interfere, but the 
ct. declined to lay down any gencral rules as to 
the conduct of such inquiries by the Board. Qt. : 
whether on such an inquiry the Buard sre bound 


by the legal rules of evidence.—Re FeLDMANN | 


(1907), 97 Iu. T. 548; 71 J. VP. 269; 23 T. LL. ht. 

432; 51. G. BR. 653. 

nnolation :—Generally, Refd. 
Board, [1915] 3 K. B. 756. 


228. —-——- ——— Entitled to act on best evidence 
obtainable.|—Ztc FELDMANN, No. 227, ante. 
229. —— -—— Admission of improper evi- 





dence.]|—Stock v. CENTRAL MIDWIVES BOoAkb, 
No. 226, ante. 
230. -—— —--—~ Evidence by statutory declara- 
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tion.|—A midwife was charged before the Central 
Midwives Board with having contravened certain 
of their rules. The charges were considered to 
be proved, but sentence was postponed. In the 
meantime the local supervising authority, ap- 
pointed under Midwives Act, 1902 (c. 17), 8. 8, 
were instructed to furnish reports at specified 
times on the future conduct of the accused. One 
of these reports was unsatisfactory, & the name 
of the accused was thereupon removed from tho 
roll, but the report was not communicated to her. 
Part of the evidence before the Board consisted of 
a statutory declaration made by a former patient, 
who refused to appear as a witness. On appeal 
by the midwife further oral & other evidence was 
admitted :—Held: (1) the charges were abun- 
dantly proved & the decision of the Board must 
be affirmed ; (2) the Board were entitled to arrive 
at their decision when the case was heard & to 
act upon it at a later date, as they had done after 
receiving the report; (3) the Central Midwives 
Board Rules, 1916, Sched. D, r. 5, providing for 
the verification by statutory declaration of state- 
ments relicd on as part of the case against the 
accused person, applied to final hearings before 
the Board as well as to preliminary inquiries, & 
at the final hearing the Board might receive in 
evidence the statutory declaration of a person 
who refused to appear as a witness, provided that 
a copy had been supplied to the accused person. 
--DAVIES v. CENTRAL Mipwives’ Boarpv (1918), 
88 L. J. K. B. 062; 120 I. T. 349; 83 J. P. 74; 
17 L. G. R. 129. 

231, ———- ---— Postponement of sentence.|— 
DAVIES v. CENTRAL MIDWIVES’ Boarp, No. 230, 
ante. 

232. What amounts to employment of substi- 
tute—Substitute not paid.J—Jte VELDMANN, No. 
227, ante. 

233. What amounts to misconduct—Not limited 
to misconduct in discharge of duties--Conduct 
tending to unfit applicant for discharge of duties.|— 
Srock v. CenrRAL MIDWIVES Boarp, No. 226, 
ante. 

234. Attending patient ‘‘ under direction of ”’ 
qualified medical practitioner-—Midwives Act, 1902 
(c. 17), s. 1 (2).|—A woman who had formerly 
been, but had ceased tu be, certified under above 
Act, was engaged to attend at five cases of con- 
finement, & in each case as soon as she was en- 
gaged a qualified medical practitioner was also 
retained. In each case the woman attended & 
delivered the patient. In none of the cases was 
the doctor present or sent for at or before the birth 
of the child, but in cach case he paid a profes- 
sional visit thereafter. In none of the cases did 
the doctor make any professional inquiry or give 
any instructions. There was no emergency, but, 
if there had been, there was opportunity for 
summoning the doctors. In the opinion of the 
doctors the woman was capable & trustworthy. 
& no instructions to her were necessary in any of 


Stock v. Central Midwives | the cases :—Held: in these cases the woman had 


not attended the patients ‘‘ under the direction’’ 
of a qualified medical practitioner within above 
sub-sect. of above Act, & she was liable to be 
convicted under that sub-sect.—DAvis v. MORRIS, 
[1923] 2 K. B. 508; 92 L. J. K. B. 678; 129 L. T. 
88; 875. P. 83; 39 T. L. RR. 454; 21 L. G. R. 
462; 27 Cox, C. C. 424. 
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Part VIIIl.—Veterinary Surgeons, 


( 5 generally, Veterinary Surgeons Act, 1881 

c. 62). : 

285. Use of description by unqualified person— 

What amounts to—*‘‘ Veterinary forge.’’|—Deft. 

was a shoeing smith & was not possessed of the 

qualifications specified by Veterinary Surgeons 

Act, 1881 (c. 623), s. 17 (1). He had for the last 

twenty-five years described his place of business 

as a ‘veterinary forge’’:—Held: these words 
constituted a description stating that he was 
specially qualified to practise a branch of 
veterinary surgery within the meaning of the sect., 

& he was therefore liable under the sect.— ROYAL 

COLLEGE OF VETERINARY SURGEONS v. ROBIN- 

SON, [1892] 1 Q. B. 657; 611. J. M. C. 146; 66 

L. T. 263; 656 J. P. 313; 40 W. R. 412; 8 

T. L. R. 383; 36 Sol. Jo. 2783; 17 Cox, OG. C. 

477. 

Annotations :—Dbtd. Royal Colluge of Veterinary Surgeons 
v, Collinson, [1008] 2.K. 8B. 248. Apld. Barnes »v. Brown, 
(1909} 1 K. B. 38. Consd. Bollerby v. Heyworth, [1909] 
2 Oh. 23; Royal College of Veterinary Surgeons v. Ken- 
nard, (1914) i K. B. 92. Refd. Veterinary Colloge v. 
Groves (1893), 57 J. P. 505. 

236. ‘* Pharmaceutical & veterinary 
chemist.’’|—-G., a chemist, published a book deal- 
ing with diseases of horses, recommending medi- 
cincs which he kept, & advising, in some cases, 
people to consult a vet-rinary surgeon. He 
described himself in the book as ‘‘ pharmaccutical 
& veterinary chemist ’’ :——Held: the justices were 
right in holding that this was not unlawfully using 
a description implying that he was a veterinary 
surgeon contrary to Veterinary Surgeons Act, 
1881 (c. 62), 8. 17.—VeTERINARY OOLLEGE v. 
GROVES (1893), 57 J. P. 505; sub nom. ROYAL 
COLLEGE OF VETERINARY SURGHONS v. GROVES, 
9T. L. RR. 488. 

Annotations :—Refd. Royal College of Veterinary Surgeons 


v. Collinson, [1908] 2 K, B. 248; Royal College of Voter- 
inary Surgeons v. Kennard (1913), 78 J. VP. 1. 


237. -~ - ** Canine specialist.’’| - Resp., 
who was not possessed of the qualifications speci- 
fied by Veterinary Surgeons Act, 1881 (c. 62), 
8. 17 (1), exhibited outside his residence a board 
with his name & the words ‘ Canine spccialist. 
Dogs & cats treated for all discases ’ :—feld: 
these words constituted a description stating that 
he was specially qualified to practise a branch of 
veterinary surgery, & he was thercfore liable 
under the sect.— HoyAL COLLEGE OF VETERINARY 
SURGEONS v. COLLINSON, [10908] 2 K. B. 248; 77 
L. J. K. B. @89; 99 L. T. 122; 72 J. P. 267; 24 
T. L. R. 530; 52 Sol. Jo. 457. 

Annotations : —Consd. Barnes v. Brown, [1909] 1 K. B. 38. 

Distd. Kellerby «. Heyworth, [1909] 2 Ch. 23; Royal 

cuiege of Veterinary Surgeons v. Kennard, [1914] 1 K. B, 


238. —— ‘Canine surgery.’’|—— By the 
Veterinary Surgeons Act, 1881, s. 17, sub-s. 1, 
any person not possessing the prescribed quali- 
fication who after Dec. 31, 1883, ‘“‘ takes or uses... 














any name, title addition, or description, stating 
that he is a practitioner of veterinary surgery or 
of any branch thereof, or is specially qualified to 
practise the same,’’ shall be liable to a fine. 

Resp., who was not possessed of the qualifica- 
tions specified by Veterinary Surgeons Act, 1881 
(c. 62), s. 17 (1), exhibited over the entrance door 
to his residence a lamp on which was inscribed 
‘‘ A. E. Kennard, Oanine Surgery,”’ & on the wall 
of the premises a brass plate bearing the inscrip- 
tion ‘‘QOanine Surgery. A. E. Kennard” :— 
Held: these words did not constitute a descrip- 
tion stating that resp. was specially qualifled to 
practise a branch of veterinary surgery, & he was 
not liable to a fine under the sect. 

The expression ‘‘ canine surgery ”’ is a descrip- 
tion of the place & not of the person. . .. In the 
present casc resp. has not said that he is a canine 
specialist (Ripiey, J.)—RoYAL COLLEGE OF 
VETERINARY SURGEONS v. KENNARD, [1914] 1 
K. B. 92; 83 L. J. K. B. 267; 109 L. T. 866; 78 
J.P.1; 30 7T. L. R.3; 23 Cox, C. C. 645. 
Annotation :—Apld. Hans v. Graham, [1914] 3 K. B. 400. 


289. —-—- Remedy for offence by limited com- 
pany—Injunction at suit of Attorney-General.|— 
Although a limited co. is not a ‘‘ person’ within 
Veterinary Surgeons Act, 1881 (c, 62), 8s. 17, & 
cannot be prosecuted for an offence under that 
sect., an action will lic at the suit of the A.-G. to 
restrain the co. & its officials from falsely holding 
out or representing to the public that the indi- 
viduals who comprise it or are employed by it 
are veterinary surgeons or persons specially 
qualified to practise vetcrinary surgery or any 
branch thereof.—A.-G. v. CHURCHILL’S VETER- 
INARY SANATORIUM, LLTD., [1910] 2 Ch. 401; 79 
L. J. Ch. 741; 108 L. T, 368; 74 J. P. 3973 26 
T. L. R. 680. 

Annotation :-—Refd. Royal College of Veterinary Surgeons 

. Kennard (1913), 78 J. VP. 1. 

240. Limited company not a person. within 
Veterinary Surgeons Act, 1881 (c. 62), s. 17.|-— 
A.-G. v. CHURCHILL’S VETHRINAKY SANATORIUM, 
Lrp., No. 239, anle. 

241. Usage---Charge for attendance—Not much 
medicine required.|—'The certificate of the veter- 
inary college, that pltf. had attended lectures 
there, is not admissible in evidence, as not coming 
from a body known to the law. If there is a 
general usage applicable to a particular trade or 
profession ; persons employing one in such trade 
or profession will be taken to have dealt with 
him, according to that usage; but a usage for a 
veterinary surgeon to charge for his attendance, 
when there was not much medicine required, is 
oS se ae v. CORP (1824), 1 C. & P. 

9 e e 











See, generally, Custom & USAGES, Vol. 
XVII., pp. 25 el seq. : 





PART VIN. CARROLL 


a. Usc of description by unquuli- W. L. R. 327 
jied person—What amounts to—No 
articular act alleged in chargc.}— 
cca (1890), 6 Man. L. R. 472.-— 


h. Liability for wrongful advice.}— 
v. per C.) (1910), 15 


co. Who may give expert advice — 
Whether surgeon registercd in differcnt 
province.}—I1t is not necessary for one 
who was licensed as a vetorinary 


surgeon in another province to ho 
registered in Saskatchewan in order to 
give an cxpert opinion as a witness 
regarding the disease of a horse.-—— 
ANDERSON v, KENNEDY, [1920] 1 W. W. 
aa shh D.. R.105; 13 Sask, L. R. 


Part 1X.—Druvgs. 
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Part IX.—Drugs. 


ae Secr. 1.—IN GENERAL. 
at are drugs.|—See Foop & Druas, Vol. 
XXV., p. 10, Now 13, ai 

Adulteration & impoverishment.]|—See Foop & 
Drves, Vol. XXV., pp. 70-108. 

Importation.] —-See Foop & Druas, Vol. XXV., 
pp. 115, 116, NOS: 385-388. 

angerous drugs.|——-See, now, Dangerous Dr 
Acts, 1920-10356 Bierce stay 
2.——- ‘* Administration’? of drug - - 

Dangerous Drugs Regulations, 1921.\—The word 

administration ” in the proviso to reg. 4 of above 
Regulations as to administration by a medical 
man is not confined to administration in an 
emergency as contrasted with a general supply, 
& the words “ personal supervision” are not 
limited to cases where the medical man is per- 
sonally present when the dose is taken.-—K LNUS- 
BURY v. PUBIIC Prosecutions Drrecron (1926), 
96 L. J. K. B. 209; 1836 L. IT. 312; 915. P. 24; 
43 T. L. R. 79; 70 Sol. Jo. 1182. 


sags ata OF PROPRIETARY MEDICINES. 
yee Medicines Stamp Act, 1812 (c. 150): 3 & 4 
Will. 4, c. 97, 8.20. onsen 

243. What is a proprietary medicine—Question 
of fact.]|—FINCUER v. DUCLERCQ (1896), 12 Il. L. Re 
349; 60 J. LP. Jo. 276, I. CO. 
Annotation -—Consd. Harding v. Miggo (1909), 101 L. T, 


244. —— Solid emitting gas in water.|—A 
composition sold in a solid state contained three 
ingredients, one of which was a medicine, the 
other two, bicarbonate of soda & tartaric acid, 
being added to evolve carbonic acid gas when it 
was dissolved in water; it was advertised by the 
vendor as a medicine :—Held: the article was a 
““ water,’’ & was taxable as such by Medicines 
Stamp Act, 1812 (c. 150), sched., & by the repeal 
of the Schedule so far as it. related to ‘ waters ”’ 
the article did not become taxable under the 
general clause.—A.-G. v. LAMPLOUGIH (1878), 3 
Ex. D. 214; 47L. J. Q. B. 5553 381. 1. 87; 42 
J.P. 3563 26 W. BR. 328, C. A. 

Annotutions :—Mentd. Halesowen Ky. ». G. W. Ry. & Mid. 
Ry. (1883), 4 Ry. & Can Tr. Cas. 224; Panagotis v. $.8. 
Pontiac, [1912] 1K. LB. 74. 

245. Pine tar soap.] — FINCHER  v. 
DUcLERCQ (1896), 12 T. L. RK. 849; 60 J. P. Jo. 
276, ID. C. 

Anatom :—Consd. Harding ». Miggo (1909), 101 L. T. 


246. ‘* Held out or recommended to public ’’— 
Necessity for notice or advertisement to be aflixed.| 
—By the Medicines Stamp Act, 1812 (c. 150), 
s. 2, a penalty is imposed on any person who shall 








utter, vend, or expose to sale, any packet, etc.," 


containing any of the drugs, etc., mentioned in 
the schedule, without a paper cover, duly stamped, 
denoting the duty charged. 

The schedule includes all powders, tincturcs, 
etc., to be used or applicd as medicines for the 
prevention, cure, or relief of any disorder ur com- 
plaint, incident to or affecting the human body, 
which are, by any public notice or advertisement, 
or by any written papers or handbills, or by any 
label or words written or printed, affixed to or 
delivered with any packet, etc., containing the 
same, held out or recommended to the public 


by the makers, vendors, or proprietors, as nos- 
trums or proprietary medicines, or as specifics, 
or as beneficial to the prevention, cure, or relief 
of any distemper, malady, ailment, disorder, or 
pian, incident to or affecting the human 
ody. 

The special exemptions in the schedule include 
all medicinal drugs which shall be uttered or 
vended cntire, without any mixture or composi- 
tion with any other drug or ingredient, by any 
surgeon, apothecary, chemist, or druggist who 
has served a regular apprenticeship, or by any 
other person licenced. 

Informations were preferred against resps., a 
limited co., for selling a powder & a tincture 
without stamps. Jesps. issued a price list, which 
was distributed gratis, & described the medicines 
as benclicial for certain specified ailments, & the 
bottle of tincture was wrapped in a handbill 
describing it in terms similar to those in the price 
list :-—HTeld: (1) by distributing the price list, 
resps. had held out or recommended the medi- 
cines to the public, by a public notice or advertise- 
ment, as beneficial for the cure of disorders, within 
the schedule; (2) it was not necessary that the 
notice or advertisement should be alflixed to or 
delivered with the medicine; (3) the case did 
not come within the special exemptions, the stamp 
duty was payable, & the informations ought not 
to be dismissed.—SMi11 v. MASON & Co., [1804] 
2Q. B. 3868; 638 1. J. M. C. 201; 70 L. ‘TI. 909 ; 
58 J.P. 432; 10 T. L. R. 504; 10 8, 459, 1D. C. 

247. ——— Distribution of price list.|—Smirn 
v. Mason & Co., No. 246, ante. 

248. --—— -—- By wholesale to retail dealer— 
Offer to supply advertising matter.])—Applts., 
wholesale chemists, issued a price list of drugs 
to retail chemists but not to the public gencrally. 
They sold to a person who produced an order 
purporting to coine from a retail chemist, a bottle 
of tablets of a drug described & priced in their 
list which was not stamped for the duty charge- 
able under Medicines Act, 1812 (c. 150). The list 
contained a recommendation of their preparations 
& stated that medical literature & advertising 
matter would be supplied on application, & it 
described the use of the drug. The drug was mixed 
with starch & milk sugar, but the milk sugar 
did not affect the medicinal quality of the drug, 
& the starch had no medicinal effect :—HHeld: 
there was evidence that appits. had by advertise- 
ment or printed papers held out or recommended 
the drug to the public ag beneficial for human 
ailments, & if was not ‘‘ entire without any mix- 
ture or composition with any other drug or in- 
gredient ’’ within Medicines Stamp Act, 1812 
(c. 150), sched.—KNOLL v, RENsIAW, [1916] 1 
K. B. 7003; 85 L. J. K. B. 8823; 114 L. T. 948 ; 
80 J. P. 2373 32 T. L. RB. 274, 2. CG. 

249. ——— Description on wrapper.|—SMITl v. 
Mason & Co., No. 246, ante. 

250. —— What amounts to recommendation— 
‘‘Delightfully soothing to singers & public 
speakers.’’|—Resp., a chemist, was sutamoned 
under Medicines Stamp Act, 1812 (c. 160), 5. 2, 
for uttering, vending or exposing to sale certain 
guin pastilles in a box which had a label con- 
taining the words ‘‘ Pure Gum Pastilles: Influenza: 
Delightfully soothing to singers & public speakers,’’ 
without a paper cover, wrapper, & label pro- 
vided by the Comrs. of d Revenue & 
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without being duly stamped. The justices dis- 
missed the summons on the ground that in their 
opinion the said words did not in fact hold out 
or recommend to the public any nostrum, pro- 
prietary medicine or specific, or that the pastilles 
were beneficial for the prevention, cure, or relief 
of any distemper within the said Act :—Held: 
the said words were capable of only one meaning, 
namely, as amounting to a distinct statement 
that these pastilles were beneficial to a complaint 
affecting the human body, & the justices ought to 
have convicted. RANSOM v. SANGUINETTI (1903), 
67 J. P. 219, D.C. 


251. ‘* Brain & -nerve food.’’|— 
Resp. sold a preparation known as ‘‘ Antineuras- 
thin,’’ & described as a “‘ brain & nerve food ;”’ 
& in pamphlets published by him it was re- 
commended as a nerve food for persons suffering 
from mental strain, & as a cure for nervous 
discascs, headaches, neuralgic pains, & other ail- 
ments. It was sold in boxes, cach containing 
twenty-four tablets, & the usual dose was said to 
be three or four tablets a day, to be taken between 
meals. It was described by resp. as a natural 
food, & most of its ingredients were articles of 
food. Resp. was summoned for selling a box 
containing the preparation to be used as a medi- 
cine without a paper cover or wrapper provided 
& stamped by the Comrs. of Inland Revenue, as 
required by Medicines Stan p Act, 1812 (c. 150), 
8. 2, & the magistrate, being of opinion, on the 
facts proved, that the article was not a medicine 
within the Act, dismissed the summons :—Held : 
the article was sold as a medicine ‘‘ for the preven- 
tion, cure, or relief of disorders & complaints 
incident to or affecting the human body,” within 
the Act, & resp. was liable to a penalty for sclling 
the same without having the box duly stamped. 








MEDICINE AND PHARMACY. 


—HARDING v. MicaE (1909), 101 L. T. 459; 173 
J. P. 493, D. C. 

252. **Owner.. .first vendor ’*—Recommen- 
dation affixed by retailer.)—A retail chemist who 
purchases a preparation of medicinal drugs from 
the manufacturers or from other persons, & him- 
self attaches to the bottles in which he retails 
it a label recommending it asa remedy for certain 
specified human ailments, is not the ‘‘ owner, 
proprietor . . . original or first vendor thereof,”’ 
within Medicines Stamp Act, 1812 (c. 150), sched. ; 
& if the preparation at the time that he so pur- 
chased it was exempt from stamp duty, the fact 
of his attaching the said label will not deprive it 
of the exemption.—FARMER v. GILYN-JONES, 
[1903] 2 K. B. 6; 72 L. J. K. B. 523; 891. T. 
64; 67 J. P. 240; 51 W. R. 524; 19 T. LR. 
423, D. C. 

253. Surgeon, etc. ‘‘ who has served apprentice- 
ship ’’—Apprenticeship must be in writing.|— 
Medicines Stamp Act, 1812 (c. 150), s. 2, imposes 
a penalty upon any person vending or exposing 
to sale any packet, box, bottle, pot, phial, or other 
inclosure containing any of the drugs, prepara- 
tions, or compositions set forth in the Schedule 
to the Act without a proper paper cover, wrapper, 
or label duly stamped with the duty charged 
thereon. The Schedule to the Act contains, so 
far as matcrial, an exemption in the case of mix- 
tures, compositions, or preparations which shall 
be vended by any surgeon, apothecary, chemist, 
or druggist ‘‘ who hath served a regular appren- 
ticeship ’? :—Held: m order to constitute a 
‘‘regular apprenticeship ’’ within the above cx- 
emption there must be an apprenticeship under a 
contract in writing, & therefore the exemption 
does not apply where there has been servic? in 
fact as an apprentice under an oral contract.— 
KIRKBY v. TAYLOR, [1910] 1 K. B. 529; 79 L. J. 
K. B. 267; 102 L. 7. 184; 74 J. P. 148; 26 
T. L. R. 246, D. ©. 


Part X.—Poisons. 


SECT. 1.—IN GENERAL. 

Sce Pharmacy Act, 1868 (c. 121); Poisons & 
Pharmacy Act, 1908 (c. 55). 

254. Two separate convictions—Under different 
sections of Pharmacy Act, 1868 (c. 121)—For one 
& ‘ad act.|— BERRY v. HENDERSON, No. 267, 
post. 

255. Liability to be sued for penalty—Although 
criminal offence also committed.]—PHARMACEU- 
TICAL SOCIETY v. JAcKs, No. 200, antec. 





Sect. 2.--RESTRICTIONS ON SALE. 
See Pharmacy Act, 1868 (c. 121). 
256. “‘ Open shop ’’—No exterior notice of sale.] 
—PHARMACEUTICAL SOCIETY v. ILORNSEY (1894), 
10 T. L. R. 492, D. C. 


267. ‘‘ Person ’’—Corporation—Effect of em- 
ployment of qualified assistant.)—Whether the 
word ‘‘ person’’ in a statute can be treated as 
including a corpn. must depend on a considcra- 
tion of the object of the statute, & of the enact- 
ments passed with a view to carry that object 
into effect. 

A. small body of persons had obtained a regis- 
tration under Cos. Acts, 1862-1867. One only 
of these persons was a qualified, certified, & re- 
gistered chemist. lis share in the co. was very 
small; he was the person who appeared in the 
shop & conducted the sales, & he received a salary 
for his labour in dispensing the drugs, which were 
sold for the profit of the co. :—Held: under these 
circumstances, the word ‘‘ person’ in Pharmacy 
Act, 1868 (c. 121), ss. 1, 15, did not apply so as 
to make this incorporated co. liable to a penalty ; 
but the actual seller must be a qualified person. 





PART X. SECT. 1. 


s— —.- 
Wona Man, [1922] 


R.. (WAvUGH) ». | SHILLINGLAW ae aera (1891), 17 





d. Opium — Possession of — Pre- 1 W. W. R. 67; | V. L. R. 359 
scribed by doctor whell d : 66 D. L. R. 517; 36 Can. Crim. Cas, l. No record of sales kepi—Con- 
MORONEY 0.” QUOK Yaa 17908] | 3193 17 Alta. L. R. 363,—CAN trary to satula} I (LAVENDER). 


S. R. Q. 205.—AUS. 


eee ae 
8G. L. R. 326, -AuS, SH LIN (1909), 


}—R. v. Jamps (1919), 


; 159.—CAN. 
52 N. 8. R. 244.—CAN, 


ante 


h,-—— .}—SALT 
Can. Crim. Cas. 214; [1922]3 W. W. R. 


k. Entry in register —Non-compli- 
with statutory ements] 


SHaw, R. (LAVENDER) v. Brown, R 
(LAVENDER) vo. WHITE OWL DrvG 
Stores, LTD. (Man.), [1921] 1 W. W. R. 
1147; 58 D. L. R. 448.—CAN. 


m.-—— ——~- -——.]— SHAW vv. 
PARDY (1900), 18 N. Z. L. R. 782.—N.Z. 


vo. SING LEE 


A ee 


requir 


Part X.—Polsons. 


A corpn. certainly cannot, under the provisions 
of Pharmacy Act, 1868 (c. 121), be a pharmaceu- 
tical chemist. Nor can it be a chemist & druggist 
within the meaning of this Act & be registered 
under this Act... . The act of selling, the act of 
compounding, & every other definite & particular 
act mentioned in sect. 1, & in the sects. by which 
penalties are imposed are struck at, whether the 
person who does them is a principal to whom the 
business belongs, or anyone whom he employs to 
carry on the business (LORD SELBORNE, C.). 

I feel strongly inclined to think that if a corpn. 
- + - caused an unqualified person to conduct 
sales ... they would be liable to the penalty 
under sect. 15 (LuRD BLACKBURN ).—PHARMACEU- 
TICAL SOCIETY v. LONDON & PROVINCIAL SUPPLY 
ASSOCN. (1880), 5 App. Cas. 857; 49 L. J. Q. B. 
ae 43 L. T. 389; 45 J. P. 20; 28 W. R. 937, 


Annotations :—Consd. Pharmaceutical Soc. v. White, [1901] 
1 K. B. 601; Edwards v. Pharmaccutical Soc. of ‘reat 
Britain, 1910) 2 K. B. 766. Refd. Re Joffcock’s Trusts 
(1 B82), ie. I,. J. Ch. 507 ; Pharmaceutical Soc. v. Wheeldon 
(1890), 24 Q. B.D. 683; Pearks, Gunston & Tee v. Ward, 
Hennen ¢. Southern Counties Dairies Co., [1902] 2 K. B. 
1; Pharmaceutical Soc. v. Nash (1910), 80 L. J. K. B. 
416 ; Willmott ». London Road Car Co., [1910] 2 Ch. 
525. Mentd. Chapleo v. Brunswick Permanent Bldg. 
Soc. (1881), 6 Q. BK. D. 696; G. W. Ry. «. Swindon & 
Cheltenham Kixtension Ry. (1882), 52 L. J. Ch. 306; 
Enniskillen Union Grdns. v. Hilliard (1884), 15 Cox, 
C. C, 643; It. Tyler & International Commercial Co., 
11891) 2 Q. 3. 588; Hirst ». Wost Riding Union Banking 

Co., [1901] 2 K. B. 560; Wills ». Tozer (1904), 53 W. KR. 

4S Re Royal Naval School, Seymour v. Royal Naval 

School, [1910] 1 Ch. 806, 


258. Unqualified assistant of qualified 
man.|-—Pharmacy Act, 1868 (c. 121), 5. 15, enacts 
that ‘‘ any person who shall scll or keep an open 
shop for the retailing, dispensing, or compounding 
poisons, .. . not being a duly-registered phar- 
maccutical chemist, or chemist & druggist,” shall 
be liable to a penalty :—Held: the unqualified 
assistant of a qualified chemist is liable under 
this sect. for selling a poison to which the Act 
applics without the actual personal supervision 
of his employer.— PHARMACEUTICAL Sociery v. 
WHEELDON (1890), 24 Q. B. D. 683; 59 L. J. 
Q. B. 400; 62 L. T. 727; 643.P.407; 6T. LR. 
303, D. C. 

Annotations :-—Refd. Pharmaceutical Soc. v. White, [1900] 


he B. 454; Pharmaccutical Soc. v. Nash, (1911) 1K. B. 


259. —-— —— .]|—PHARMACEUTICAI. 
v. NAsH, No. 271, post. 

260. ‘‘ Seller ’?-—Order' taken by canvasser.| 
Deft., a seedsman & florist at Worcester, acted as 
agent to receive orders for a limited co. at Liver- 
pool who were the manufacturers of preparation 
called ‘‘ Weed Killer”? which contained arsenic. 
Deft. took at his shop for transmission to the co., 
an order for ‘‘ Weed Killer ” & received on account 
of the co. the price of the quantity ordered, for 
which he gave a receipt on a bill headed with the 
name of the co. He subsequently transmitted 
the order to the co., who sent the ‘* Weed Killer ” 
ordered to the giver of the order direct. Deft. 
was in the habit of taking, & dealing with, 
orders for ‘‘ Weed Killer ”’ in the manner above 
described, & he received a commission from the 
co. in respect of orders so transmitted by him & 
executed by the co. In an action in the county 
ct. against deft., for a penalty for selling poison in 





Sociirery 





258 i. “Person” — Unqualified | 319 
assistant of qualified man.)—A chemist 258 ii 
is not liable criminally if his assistant, 

acting contrary to his orders, & with- 
out his knowledge sells drugs in con- 
travention of Opium & Narcotic Act.— 
R. v. Lepuc (1921), 69 D. L. R. 568; 





PART X. SECT. 2. $8 Can. Crim, Cas, 177; 28 R. L. N.S. 
.—CAN. 


: ——-.]—-BREMRIDGE 0. 
TOMLINSON (1894), 21 R (Ct. of Sess.) 
46; 31Sc¢c. L. R. 683; 28. L. T. 62 (J.). 
—SCOT. 


pn. —— Unqualified assistant vf un- 
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contravention of Pharmacy Act, 1868 (c. 121), 

8. 15, the county ct. judge gave judgment for deft. 

on the ground that deft. was not the seller of the 

“Weed Killer’? within the meaning of the scct. 

& he found as a fact that deft. was in the position 

merely of a canvasser for the co. with authority 

to receive money on their account :—-Held: there 
being evidence to support the county ct. judge’s 
finding of fact, the ct. was bound thereby, &, 
upon that finding deft. did not sell the ‘‘ Weed 

Killer ” within Pharmacy Act, 1868 (c. 121), s. 15 

— PHARMACEUTICAL SOCIETY v. WHITE, [1901] 1 

K. B. 601; 70 3. J. K. B. 386; 841. T. 188; 65 

J. P. 340; 49 W. R. 407; 17 T. L. R. 262; 45 

Sol. Jo. 293, C. A. 

.{nnotation :—Distd. Pharmaceutical Soc. v. Nash (1910), 
103 L. T. 802. 

261. Name & address of seller—Unqualified 
tradesman—Selling on commission for qualified 
man.|— Resp. sold at his shop in Friar Street, 
Oxford, a packet of poison labelled only, ‘‘ W. 
Paterson, chemist & druggist, 3, Cowley toad, 
Oxford ’’~-the name & address of a registered 
chemist who had supplied the poison to resp., & 
paid him a commission on the sale :—-Held: resp. 
was the “ seller,’ with whose name & address the 
packet should have been labelled, & he was liable 
to a penalty under Pharmacy Act, 1868 (c. 121), 
s. 17, which applics to the person keeping the shop 
or conducting the business in which the sale is 
made. --TeMPLEMAN v. TRAFFORD (188]), 8 
Q. B. 1. 897; 51 1.5.M.0.43; 45 1. Ty 684; 46 
J. P. 325; 30 W. BR. 78, D.C. 

Annotations :-—Refd. Pharmacoutical Soc. r. White, [1900] 
1 Q. B. 4543; Kdwards v. Pharmaccutical Suc. of Groat 
Britain (1910), 79 L. J. K. BG. 859. 

262. -~-- Name may be trade name.|—A 
duly qualified chemist sold poison which was con- 
tained in a bottle labelled with his trade name 
but not with his personal name :— Held: the 
“ name’ of the seller mentioned in the section 
includes his trade name ; that there had therefore 
been a suflicient compliance with Pharmacy Act, 
1868 (c. 121), 8s. 17; & the chemist was not liable 
to the penalty imposed by it upon a person who 
sells poison contained in a bottle not labelled 
with the name of the scller. -KDWARDS v. PHAR- 
MACEUTICAL Society OF GREAT Brirain, [1910] 
2K. B. 766; 791. J. KK. B. 8595 102 L. T. 592 ; 
74 J.P. 283; 26 T. L. it. 420, D. ©. 

263. ** Poison ’’ —- Medicine containing in- 
finitesimal quantity.| -A person not being a che- 
mist within Pharmacy Act, 1868 (c. 121), does 
not commit an offence against sect. 15 of that 
Act by selling a medicine containing an infinitesi- 
inal quantity of poison as defined by the Act. - - 
PHARMACEUTICAL Society vv. Deve, {189t] 1 
Q. LB. 7b; 63.1. 4. Q. B. 360; 70 LT. 1895 58 
J.P.152; 42 W. 2. 1923; 10 T. LR. 23; 38 
Sol. Jo. 11; 10 Lt. 25, D. C. 

a ieee re Pharinacoutical Soc. ve. Armson, (189 1] 
264. ———- What quantity sufficient ” make 

compound a poison—Question of fact.|—Delt., 

who was a grocer & not registered as a chemist, 
sold in bottles a compound called balsam of 

anisved. Each bottle contained one-tenth of a 

grain of morphine. Jt was found as a fact that 

the contents of a bottle if taken at once would be 








qualified man.}—The sale of poison b 

an apprentice or assistant on behalf 
of a porson not qualified under Poisons 
Act. 1890, a. 4, is & sale by such person 
within the sect.—SHILLINGLAW  ¥. 


0. Opium— Sold for other than 
medicinal purpuscs.J—Where & drug 
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Sect. 2.—Restrictions on sale. Sects. 8 & 4.] 


injurious, & might be fatal, in the case of a child, 
& in the case of an infant would probably be fatal. 
Preparations of morphine are scheduled as poisons 
under Pharmacy Act, 1868 (c. 121) :—Held: 
balsam of aniseed was a poison within the meaning 
of the Act, and deft. was liable to a penalty under 
sect. 15 for having sold a poison contrary to the 
provisions of the Act. The exemption in Phar- 
macy Act, 1868 (c. 121), s. 16, as to patent medi- 
cines is limited to medicines which are the subject 
of a patent, & does not include proprietary medi- 
cines generally.—PHARMACEUTICAL SOCIETY v. 
ARMBON, [1894] 2 Q. B. 720; 64 L. J. Q. B. 32; 
71L. T. 315; 59 J. P. 62; 42 W. R. 662; 10 
T. I. R. 582; 9 R. 587, CLA 
wtnnotlation :-—Refd. Brown v. Leggett, [1906] 1 K. B. 380. 
265. Chlorodyne.|—Applt., a grocer, was 
sued for penalties under Pharmacy Act, 1868 
(c. 121), s. 15, for selling ‘‘ poison ’’ without being 
a duly registered pharmaceutical chemist. The 
alleged ‘* poison ”’ consisted of a bottle of a com- 
pound called chlorodyne, which amongst other 
ingredients contained opium, or a preparation 
of opium & chloroform, both of which are poisons 
in the schedule to the Act, & it was proved that 
one bottle contained sufficient opium to kill an 
adult :—Aeld: (1) chlorodyne was a ‘ poison ”’ 
within Pharmacy Act, 1868 (c. 121), s. 203 
(2) chlorodyne, though a proprietary medicine, 
was not a “ patent medicine ”’ within Pharmacy 
Act, 1868 (c. 121), s. J6.—PHARMACEUTICAL 
Society v. Pirer & Co., [1593] 1 Q. B. 686; 62 
lL. J. Q. B. 805; 68 L. T. 4903 57 J. P. 502; 41 
W. R. 447; 9 'T. L. R. 2783; 87 Sol. Jo. 287; 5 
R. 296, D. C. 


Annotations :-—<As to (1) Apprvd. Pharmaccuticul Soc. v. 


Armson, [1894] 2 Q. B. 720. Refd. Brown v. Leggett, 
11906) 1 K. B. Ue “ ae 


266. ——- Balsam of aniseed.]—PHARMACEU- 
TICAL SOCIETY v. ARMSON, No. 264, ante. 








SEcT. 3.—EXEMPTIONS FROM RESTRICTIONS. 
See Pharmacy Act, 1868 (c. 121), ss. 16, 17. 
267. Poison in medicine dispensed—By regis- 

tered chemist—Bona fide belief in authenticity of 

prescription.|-- -Applt., a duly registered chemist, 

was convicted under Pharmacy Act, 1868 (c. 121), 

s. 17, for sclling poison to a person unknown to 

him. Jt was proved that J., who was unknown 

to orp came into his shop & produced a pre- 
scription written in the abbreviated form usual 
among chemists. At the foot of it were the initials 

‘R. M. L.,”’ & the words ‘‘ Mrs. Newton, Aug. 1], 

1869." There was a Icgally qualified medical 

practitioner having the initials “R. M. 1.” Applt.’s 

assistant dispensed the prescription by putting 

a small quantity of prussic acid into a bottle & 

filling up the bottle with rose water, according to 

the mcaning of the prescription. Applt. made 
an entry in his prescription book, ‘‘ Newton, 

Mrs., copying the prescription, Aug. 11, R. M. L.”’ 

He also indexed the entry by inserting the name 

‘* Newton”? & the page in the index containcd 

in the book. The bottle was labelled with the 

name & address of applt., but not with the word 





clerk, contrary to instructions, sold 
crude opium for other than medicinal 
purposes :-—Held;: the master could 
not be convicted of tho offence.—RK. 
vw. A. & N. (1909), 15 O. W. R. 339; 





not a 


16 Can. Crim. Cas. 381.—CAN. 

; Morphia — Whether in defi- 
nition of.J—Although ‘‘ mo 
reparation or adm 
opiuin, it is an intoxicating drug pre- 
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“poison.” The prescription was one which might 
be ordered for a lotion. No evidence was given 
as to whether there was such a person as Mrs. 
Newton or not. Applt. was also convicted in 
respect of the same sale for selling poison in a 
bottle not labelled with the word ‘‘ poison ’’ :— 
Held: (1) assuming that applt. bond fide believed 
that he was dispensing a prescription given by a 
medical man to Mrs. Newton, he could not be 
convicted for selling poison to a person unknown 
to him, but must be taken to have dispensed a 
medicine according to the requirements of the 
proviso to Pharmacy Act, 1868 (c. 121), 5. 17; 
(2) he could not be twice convicted under the 
same sect. in respect of the same sale.— BERRY v. 
HENDERSON (1870), L. Rh. 5 Q. B. 206; 39 L. J. 
M. 0.77; 22 L. T. 331; 34 J. P. 806, D. O. 


Annotations :—.1s to (1) Consd. Pharmaceutical Soc. ». 
Piper, [1893] 1 Q. B. 686. Apprvd.: Pharmaceutical 
Soc. v. Armson, [1894] 2 Q. B. 720. Refd. R. v. Wood 
Greon Profitecring Committee, Ez p. Boots Cash Chemists 
(Southern) (1919), 89 L. J. K. B. 55. 


See, also, No. 258, ante. 

268. Patent medicine— Proprietary medicine -- 
Not subject of letters patent. |-—PHARMACKUTICAL 
Society v. Pirer & Co., No. 265, ante. 

269. ——~.| — PHARMAOEUTICAT, 
SocrETy v. ARMSON, No. 264, ante. 

270. --—— Patent lapsed.|—A medicine for 
which the patent has lapsed is not within the 
oxomptions of Pharmacy Act, 1868 (c. 121), s. 16. 
—PIIARMACEUTICAL SociETy v. Fox (1806), 12 
T. L. R. 471, D. C. 

271. Poison to be used exclusively in agriculture 
or horticulture—Poisons & Pharmacy Act, 1908 
(c. 55), s. 2—-Sale by unlicenced assistant.|—Ly 
Poisons & Pharmacy Act, 1908 (c. 55), 8. 2, “ So 
much of Pharmacy Act, 1868 (c. 121), as makes it 
an offence for any person to sell... poisons 
unless he is a duly registered pharmaceutical 
chemist... shall not apply in the case of” 
certain specified ‘‘ poisonous substances to be used 
exclusively in agriculture or horticulture .. . if 
the person so selling . . . is duly licensed for the 
purpose’ under that sect.:—Held: the words 
‘‘ the person so selling ’’ include the person actually 
conducting the sale; & an unlicensed shop 
assistant who sells on behalf of his master one of 
the specified poisonous substances is not protected 
from the liability to the penalty imposed by 
the Pharmacy Act, 1868 (c. 55), by the fact that 
his master is duly licensed.— PHARMACEUTICAL 
Society v. Nasu, [1911] 1 K. B. 520; 80 L. J. 
K. B. 416; 103 L. T. 802; 75 J. P. VSL: 27 
T. L. R. 147; 55 Sol. Jo. 156, D. C. 

272. —— Sale in bottle improperly labelled 
—Liable to penalty sued for under Pharmacy Act, 
1868 (c. 121), s. 15.]—PHARMACEUTICAL SOCIETY 
v. JACKS, No. 200, anie. 














Sect. 4.—POWERS OF PHARMACEUTICAL 
SOCIETY. 
See Pharmacy Act, 1868 (c. 12), ss. 2, 17, 
sched. A. 
2783. Declaration—Compound of which one in- 
gredient is a poison.]—Brown v. LEGGETT, No. 
190, ante. 


pared froin the poppy & therefore it 
fulfils the requirements of the definition 
of *“* opium ” contained in Opium Act, 
1, of 1878, s. 3.—R. v. ROBINSON 
(1922), I. L. RK. 3 Lah. 230.—IND. 
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MEMBER OF PARLIAMENT. 


See ELEctioNs ; PARLIAMENT. 


MEMBERS’ CLUBS. 


See CLUBS. 


MEMORANDUM OR NOTE. 


See AUCTION AND AUCTIONEERS; CoNTRACT; GUARANTEE AND INDEMNITY; INSURANCE; 
LANDLORD AND TENANT; SALE OF Goops ; SALE oF LAND; SETTLEMENT. 


MERCANTILE AGENCY. 


See AGENCY. 


MERCANTILE GUARANTEE. 


See GUARANTEE AND INDEMNITY. 


MERCANTILE TRANSFER. 


See Buuts or SALE; Cuoses in Action; Companies; Stock I:xcuaNnce. 
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MERCHANDISE MARKS. 


See TRADE Marks, TRADE NAMES, AND DESIGNS. 


MERCHANT SHIPPING. 


See SHIPPING AND NAVIGATION. 


MERGER. 


Sec BANKRUPTCY AND INSoLVENCY; BoNnps; Conruict oF Laws; Contract; CopyHoLps ; 
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PART IIT. THE LONDON COUNTY COUNCIL 


PART IV. 


Sect. 1. Tur Lorn Mayor. 
Tir ALDERMEN 
SEcT. 3. LIVERY COMPANIES 


Sect. 2, 


THE CITY CORPORATION 


PART V. METROPOLITAN BOROUGH COUNCIL . 
Sect. 1. IN GENERAI 
Sect. 2. Tor CONSTITUTION 

SuB-sEcT. 1. TnkE MAYoR AND Nets 


Sub-srect. 2. BorRouGH COUNCILLORS 


SEcT. 3. 
PART VI. 
PART VII. 
PART VIII. 


SEctT. 1. 


Sxcr. 2. 
Secr. 3. 


PROCEEDINGS 


METROPOLITAN LOCAL FINANCE 


OFFICERS OF METROPOLITAN AUTHORITIES 


POWERS IN REGARD TO LAND 


ACQUISITION OF LAND 
ALIENATION OF LAND 
METROPOLITAN COMMONS 


PART IX. METROPOLITAN BYE-LAWS 


PART X. EXECUTION OF THE METROPOLIS ee, ACTS AND PUBLIC 


HEALTH (LONDON) ACT. 


SrecT. 1. METROPOLIS MANAGEMENT ACTS ‘ 
Srcr. 2. Puspniic HEALTH (LONDON) ACT ‘ 


PART XI. METROPOLITAN BUILDING LEGISLATION 
Sect. 1. AUTIIORITIES AND OFFICERS 


SuB-SECT. 1. THE TRIBUNAL OF APPEAL. 
Sus-sEctT. 2. Tite: SUPERINTENDING ARCHITECYr 


SUB-SECT. 


Secr. 2. GENERAL PROVISIONS OF Gowen HooiNG ro 
SuB-SECT. 1. 


A. In General . 
B. Powers and Duties 
C. Remuneration 


SUB-SECT. 
SUB-SECT. 
SUB-SECT. 


SUB-SECT. 
SUB-SECT. 


2. 
3. 
4. 
SUB-SECT. 5. 
6. 
if 


DEFINITIONS 


EXEMPTIONS AND aacrae Cravens 


APPLICATION OF ACTS WHEN BUILDINGS REBUILT, At TERED OR Conver 
BuILDING NOTICES , 
DUTIES AND POWERS OF pies aenuevan 


8. Tur DISTRIcT SURVEYOR . 


SANCTIONS, NOTICES AND PLANS 


LEGAL PROCEEDINGS, EXPENSES AND PENALeins 
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Secr. 4. BuILDING LINE : F ‘ ; : : ; 
Srecr. 5. NAMING AND NUMBERING OF STREETS . ; ; - 
SecT. 6. Open SPACES ABOUT BUILDINGS AND ITIhiGur oF BULLDINGS 
SEecT. 7. CONSTRUCTION OF BUILDINGS . ; ; : ‘ ‘ 
Sect. 8. TTEMPORARY BUILDINGS AND WOODEN STRUCTURES . : 
SECT. 9. PROTECTION AGAINST AND MEANS OF ESCAPE FROM FIRE 
Sect 10. RiGHTs OF BUILDING OWNERS AND ADJOINING OWNERS . 
Secr. 11. DWELLING-HousES ON Low Lyina LAND . ; 
Sect. 12. DANGEROUS AND NEGLECTED STRUCTURES ; : ; 
Sect. 138. DANGEROUS AND NOxIous BUSINESSES . 
Sect. 14. Sky SIGNS . ; , : ; ; 

PART XTI. SUPPLY OF ELECTRICITY AND GAS ; j ; 


PART XTIT. TITHES : : ; : 


PART XIV. CUSTOMS OF LONDON 
Secr. 1. NATURE AND PROOF , 


SecT. 2. EXTINGUISHMENT . f 
Sect. 3. PARTICULAR CUSTOMS . ; 
Asylums . : ~ Sco CHARITIES; LUNATICS; 

PuBLIC HEALTH. 
Burial : : , » BURIAL. 
Cemeteries ‘ : 3s BURIAL. 
Central Criminal Court ,, COURTS; CRIMINAL 
LAW. 


» COMPULSORY [PUK- 


Compulsory Purchase . 
CHASE OF LAND. 


Drains ; ; , «»» SEWERS AND DRAINS. 
fleetric Lighting. : » KLEctRIc LIGHTING. 
Kaplosives ; : » PuBMIC JLKALTII 
Factorics and Work- 

shops . : é »5 MACTORIES. 
Fire Inquesis . : »» CORONERS, 
Gas . ; : ‘ » Gas. 
Hackney Carriages . » MASTER AND SER- 


VANT 3; STREET AND 
AERIAL TRAFFIC. 


Highways . : . 4 LIIGHWAYS. 

Livery Companies : », CORPORATIONS. 

Local Government j », LOCAL GOVERNMENT. 
Magistrates ; ; », MAGISTRATES. 


»| MARKETS. 

MAyon’s CoukrtT. 

», COMMONS. 

», BURIALS ; CORONERS. 


Markets and Fairs 
Mayor's Court . Me Sy 
Metropolitan Commons 
Mortuaries ‘ ‘ 


Motor Cars . ? 
Music-halis : ; 
Open Spaces : , 
Police : 5 
Poor Law . ‘ : 
Prisons. : 


Public Authorities Pro- 
tection . ; : 

Public Health . : 

Quarter Sessions 


Rates and Rating 
Recreation Grounds 
Sewers ; ; . 
Street Traffic 


Streets : 


Theatres . ; 
Tramways ; ; 
Universities : 

Water Supply . : 
Weighis and Measures. 
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See STREET AND AERIAL 


TRAFFIC. 
THEATRES. 
OPEN SPACEs. 
POLICE. 

Poor Law. 
PRISONS. 


PuBLIC AUTHORITIES. 
PurnLiIc H®EALTII. 
CouRTS; MAGIS- 
TRATES. 
RATES AND RATING. 
OPEN SPACBS. 
SEWERS AND DRAINS, 
STREET AND AENIAT, 
TRAFFIC. 
HIGHWAYS. 
THEATRES. 
TRAMWAYS AND LIGHT 
RAILWAYS. 
]DUCATION. 
WATER SUPPLY. 
MARKETS ; WEIGHTS 
AND MEASURES, 
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Part |—Definitions. 


Statutory definition.|-—-See Metropolis Manage- 

ment Act, 1855 (c. 120), s. 250. 

Fire brigade purposes.|—Sce Metropolitan 

Fire Brigade Act, 1865 (c. 90), s. 2. 

1. Meaning of ‘‘ London ’’-—Used in contract.] — 
Pltf. alleged that deft., having agreed to convey 
her safely by his coach from London to Blackheath, 
neglected his duty, by throwing her down, etc. 
Deft.’s coach ran from Charing Cross to Black- 
heath, & pltf. got up at the Elephant & Castle ; 
but deft. had inseribed on his coach “ London to 
Blackheath ” : —Held : no variance. 

The agreement here must be taken according 
to the intention of the parties, & by London, they 
meant, not the city, strictly speaking, but what is 
usually called London (Brst, O.3.).—DrrciaMm v, 
Culivis (1828), 4 Bing. 706; 1 Moo. & PV. 735; 
: IL. 3-0; S. re i. 1763 130 KW. RR. O41. 

«f nnotations :— WwW ot, AG. 14), 33 Beay. ¢ 
Mentd. Wood haat "GEAO). 6 ising 3 Bi Arlen #. 
Johnson (1834), 1 Bing. N.C. 16%. 

_&---- ----.] In stating the termini of the 

journey in declaring against a carrier the word 

London will be taken as 2omen collectivum including 

all that is commonly so-called & not the City 

merel y.— BECKFORD v. CRUTWELL (1832), 5 (1. & P. 

242; | Mood. & I. 187, N. P. 

Annotations :-- Apld. Wallace v. A.-G. (1864), 33 Beay. 384. 
Mentd. Simpson v. Margitson (1817), J1 Q. B. 23; 
Bruner v. Moore, [1901] 1 Ch. 305, 

3. -|—By arts. of agreement between 
A. described 
bury-square, in the county of Middlesex,’’ of the 
one part, & B., of etc., of the second part, the 
former agreed to instruct the latter in the business 
of a surgeon-dentist for a term of four years, & 
it was stipulated that B. should not, without the 
consent of A., carry on the business of surgeon- 
dentist ‘‘ in London, or any of the towns or places 
in Mngland or Scotland’? where A., may have 
been practising before the expiration of the said 
term :—fHfeld : in its strict & proper meaning, the 
word “‘ London ’”’ meant the City of London, in 
which sense it ought to be understood, as there 
was nothing in the context to prevent its being 
construed in its proper sense; & a statement in 
the case, that ‘‘ London” had a popular or collo- 
quial sense, in which Great lusscll street would be 
understood to be within its limits, was not suflicient 
for the purpose of causing a different construction 
to be put upon that word in the instrument.— 
MALLAN v. MAY (1844), 138 M. & W. 511; 14 1. J. 
ae 48; 41. T. 0.8. 1743 9 Jur. 19; 153 E.R. 

13. 

Annotations :-~-Refd. Wallace v. A.-G. (1864), 33 Beav. 384. 
Mentd. Simpson v. Margitson (1847), 11 Q. B. 23; Hor- 
wood v. Griffith (1853), 2 W. KR. 713 Bruner v. Moore, 
[1904] { Ch. 306; Cave v. Horsell, (1912) 3 K. B. 433, 

4. Used in will.|—~‘‘ London ” in its popu- 
lar sense is a word of fluctuating extent. 

Testator domiciled in Paris bequeathed his 
residue ‘‘ to the hospitals of Paris & London.”’ 
The ct., considering testator had used the word 
London in the ordinary & popular sense in which 
persons are said to reside in London rejected all 
the local boundaries suggested, & held that an 
accurate definition of the extent of the limits 
of the metropolis of London was not capable of 
being made, & it determined on deciding the rights 
of each claimant separateiy. The ct also con- 
sidered that houses which stood in a street with 
houses continuous to the Cities of London & 
Westminster & the borough of Southwark, were 














as ‘‘ of Great Russell-street, Blooms- 


rr ES a errs 


within the limit & also that the Consumption 

llospital at Brompton came within the terms of 

the bequest.—-WALLACE v. A.-G. (1864), 33 Beav. 

354; 3 New Rep. 555; 33 L. J. Ch. 314; 10 

L. T. 51; 28 J. P. 341; 10 Jur. N.S. 2493 12 

W. RR. 500; 55. R. 416. 

-{nnotations ;-- Mentd. Coventry rv. L. B. & 8. C. Ry. (1867), 
L. RS Kq. 1045; Carington ¢v. Wycombe Ry. (1868), 3 Ch. 
App. 377. 

5. --- Used in statute—Applies strictly to City 
of London only.|-- 1). was rector of the united 
bencfices of St. Vedast & St. MichacImle Querne. 
The right of presentation to these benetices was 
first vested alternately in the Archbishop of 
Canterbury & the Dean & Chapter of St. Paul's, 
but afterwards, during D.’s incumbency, the 
alternate turn or right of patronage then belonging 
to the Dean & Chapter of St. Paul’s was vested in 
the Bishop of London & his successors. A 
representation against. 1)., under Public Worship 
Act, 1874 (c. 85). 8. 7, was sent to the Bishop of 
Tandon, & was by the bishop duly transmitted 
to the Archbishop of Canterbury. The archbishop 
thereupon, by instrument of requisition, required 
the judge to hear matters of the representation 
“at any place in London or Westminster, or within 
the diocese of Joondon, as you may deem fit.” 
The judge heard the case in the public library at 
Lambeth Palace, which, though in the province of 
Canterbury, is neither in London, Westminster, 
nor the diocese of London, & gave judgment against 
I)., who had notice of the proceedings, but did not 
appear. A monition, & subsequently an inhibition, 
were issued against D., & his bencflice was seques- 
tered. I). did not know that the patronage of the 
living had been transferred to the bishop until 
after the sentence had been given against him & 
the monition issued. After the sequestration & 
nine months after the sentence, he applied for a 
prohibition to the Arches Ct. :-—Held: the pro- 
hibition must be granted, for the bishop was 
patron of the bencfices within Public Worship Act, 
1874 (c. 85), s. 16, & was disqualified from acting 
in the matters of the representation, & D. had not 
acquicsced in the procecdings, & his application 
for a prohibition was not too late. 

(Qu. : whether the place of trial being neither in 
the diocese, nor in London nor in Westminster, 
the proceedings were on that account void.— 
SERJEANT v0, DALE (1877), 2 Q. B.D. 558: 46 
L.J.Q. B. 781; 37L. 7. 153; 41 J. P. 694, D.C. 


Annotations :-—Refd. Huuson v. ‘Tooth (1877), 3 Q. B. D. 
46. Mentd. ‘oomer v. L. ©. & VD. Ry. (1877), 2 Ex. D. 
450; Dale's Casc, Enraght’s Case (1881), 6 Q. B. D. 376; 
Combe ». De La Bere (1882), 22 Ch. D. 316; Tolputt v. 
Mole, (1911) 1 K. B. 87. 
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6. |—A representation under 
Publie Worship Act, 1874 (c. 85), was forwarded to 
the Bishop of Rochester charging that T., the 
incumbent of a parish within the diocese, had been 
guilty of illegal practices in the conduct of divine 
service. The bishop transmitted the representa- 
tion to the Archbishop of Canterbury, & the 
Archbishop thereupon by instrument of requisition 
required the judge to hear & determine the matter 
of the representation ‘‘ at any place in London or 
Westminster, or within the diocese of Rochester, 
as you may deem fit.”” Notice was given to T. that 
the case would be heard in Lambeth Palace, which, 
although within the province of Canterbury, is 
neither in London, Westminster, nor the diocese 
of Rochester. 
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In July, 1876, the case was heard at Lambeth 
Palace in his absence, & he was adjudged to have 
been guilty of illegal practices, & a monition was 
made for him to abstain from them. On his non- 
compliance with the monition, hc was pronounced 
guilty of contempt & imprisoned. From first to 
last he took no notice of the proceedings, & in 
no way acquiesced in them :—Held: the whole 
proceeding was void, & a prohibition must be 
granted, for the word ‘‘ London ”’ in the requisition 


Part 11—Metropolitan 


Administration—Control of common lodging 
houses. |—-Sce PUBLIC HEALTH. 

—--- Powers in regard to offensive trades.|— 
See PUBLIC HEALTH. 

-— Registration of employment agencies.|— 
Sce WorK & LABOUR. 
Control of slaughter houses.|—See PUuBLIc 
HIEALTH 


ore 





cencing of theatres & other places of 
entertainment.|—-See THEATRES. 

Quarter sessions.|—See MAGISTRATES, Vol. 
XXXITI., pp. 374 et seq. 


Metropolitan boroughs—Duties & Hiabilities---As 


METROPOLIS. 


could only be construed in its strict sense as the 

City proper of London, & the judge had no power, 

under the Act or otherwise, to sit in any placc 

beyond the limits fixed by the Archbishop.— 

Hvupson v. Toots (1877), 3 Q. B. D. 46; 47 L. J. 

Q. B. 18; S37 L. T. 462; 42 J. P.133; 26 W. QR. 

95, D. C. 

Annotations :—Refd. R. v. Penzance (1880), 45 J. P. 125; 
Dale’s Case, Knraght’s Case (1881), 6 Q. B. D. 376. 
Mentd. Ke Serjeant v. Dale, Lz fi Dale, Re Perkins v. 
Enraght, Ez p. Knraght (1881), 43 L. T. 769. 


Areas and Authorities. 


highway authority.|—-See HigHways, Vol. XXVI., 
pp. 487 ef seq. 

—_—- —— As sanitary authority.|—See Pusric 
IIEALTH ; SEWERS & DRAINS. 

Port of London.|—See Waters & WATER- 
COURSES, 

Conservators of river Thames.]-—See WATER «& 
WATERCOURSES. 

Poor law areas.|— See Poor Law. 

Fire brigade.|—See Pusiic HEAT. 

Metropolitan police district.|—See PoLicr. 

Metropolitan Water Board.|—See WATER SUPPLY. 

Areas—Judicial notice of.|—See EVIDENCE, Vol. 
XXITI., p. 151, Nos. 1287-1291. 
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Part IIl—The London County Council. 


7. Whether exercising judicial functions—Hear- ; 


ing applications for licences.|—The London County 
Council delegates to a committee of their body the 
hearing of applications or music & dancing 
licences, which committee, after hearing evidence, 
recommends to the council the granting or refusal 
of such applications. Two applications for renewal 
& music & dancing licences were made to the 
committee, who, by a majority, recommended 
that the applications should not be granted. 
Appcts. thereupon applied to the council for the 
licences. Four of the committee who had voted 
in the majority against the renewal instructed 
counsel to appcar on their behalf at the hearing 
before the council, & to oppose the applications. 
Three of the said four members of the committee 
were also present at the hearing, & when the 
proceedings began were sitting among those 
udjudicating, but they subsequently retired & 
did not vote but remained in the room. The 
council by a majority refused the applications for 
the licences :—Held: (1 the applications had not 
been heard, & determined according to law ; the 
presence at the hearing of those members who had 
instructed counsel to oppose the applications 
vitiated the proceedings ; (2) The London County 
Council in adjudicating on these applications for 
licences were acting judicially & were bound by 
the ordinary principles of justice, & their discretion 
to grant or refuse licences must be exercised 
according to the rules of reason & justice.—R. v. 
LONDON CouNnTy Counci., Ex ». AKKERSDYK, 
ite p. FERMENIA, [18921 1 Q. B. 190; 61 L. J. 
M. 0. 75; 66 L. T. 168; 56 J.P. 8; 40 W. R. 
285; 8 T. L. R. 175; 36 Sol. Jo. 309, D. C. 


Annotations :-—As to (1) Expld. Royal Aquarium & Summer 
& Winter Garden Soc. v. Parkinson, 11882) 1 Q. B. 431. 
Apld. R. v. L. C. C., He Empire Theatre (1894), 71 L. T. 
638. Folld. Frome United Breweries Co. v. Bath County 


Borough JJ., [1926] A. C. 586. Refd. R. v. Budden, etc., 
Kent JJ. (1896), 60 J. P. 166; HN. v. London JJ., Hz p. 
Kerfoot (1896), 45 W. R. 58; R. v. Farnham Licensing 
JJ. (1902), 50 W. R. 573; KR.» Howard, ete., Farmbam 
Licensing JJ. (1902), 71 L. J. K. B. 754. 48 to (2) Refd. 
Murray v. Kpsom L. L., [1897] 1 Ch. 35. 

8. -|--A meeting of the London 
County Council for granting music & dancing 
licenses under Disorderly Houses Act, 1751 (c. 36), 
s. 2, is not a ct. within the meaning of the rule by 
which defamatory statements made in the course 
of proceedings before a ct. are absolutely privileged. 
Therefore, a county councillor making a defama- 
tory statement at such a meeting with regard to a 
person applying for a licence is not entitled to 
absolute immunity from an action in respect of 
such statement. He is only entitled to the 
ordinary privilege which applies to a communica- 
tion made without express malice on a privileged 
occasion.—-ROYAL AQUARIUM & SUMMER & WINTER 
GARDEN Socirty, LTD. v. PARKINSON, [1892] 1 
Q. B. 431; 61 L. J. Q. B. 409; 66L. T. 5133 56 
J.P. 404; 40 W. R. 450; 8 T. L. RR. 352, C. A. 
Annotations :-—Apld. Attwood v. Chapman, [1914] 3 K.B. 

275. - Rv. L. C. C., Re ee Theatre (1894), 

71 L. T. 638; R. v. LC. C., Ex pm. London & Provincial 

Klectric Theatres, [1915] 2 K. B. 466. Mentd. Hodson v. 

Pare [1899] 1 Q. B. 455; Barratt v. Kearns, [1905] 1 

K. B. 504; R. vo. Russell, Xz p. Morris (1905), 93 L. T. 

407 ; vente Corpn. v. Mason, 08h . 457; Burr v. 

Sinith (1909), 78 L. J. K. B. 889; R. v. L. G. Board, 
nha arudke (1913), 78 J. P. 25; Copartnership Farms 
v. ache mith, [1918] 2 K. B. 405; Roff v. British & 
French Choimi Co. & 

2 K. B. 677; Slack v. Barr (1918), 82 J. P. 91; Pratt ov. 
British Medical Assocn., [1919] 1 K. B. 244: Weld- 
Blundell v. Stephens, [1919] 1 K. B. 520; Everett v. 
Griffiths, [1920] 3 K. B. 163. 

: ———.]—The London County Council is 
not a ct. & their proceedings are not judicial 
(WRIGHT, J.).—R. v. LONDON CouNTY COUNCIL, 
Re EMPIRE THEATRE (1895), 71 L. T. 688; 11 
T, L. R. 24; 39 Sol. Jo. 638; sub nom. R. v. 
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Part 1V.—Tusr Crry CorPoRATION. 


LONDON County Councin, Ex p. EDWARDES, 15 
R. 66, D. C. 


Annotation :—Mentd. R. +. , a 
15 R. 203. d v. Higgins, Ex p. Clancy (1895), 


10. —--— Exercise of discretion as to bye-laws.|—-- 
The London County Council in exercise of statutory 
powers, made by a byc-law relating to parks, 
gardens, & open spaces whereby the selling of any 
article without the consent in writing of the 
Council was constituted an offence. After granting 
permission to sell literature at meetings in certain 
parks, they passed a resolution that the existing 
permission should be determined & that no new 
permission should be granted thenceforth. 
Acting on this resolution they refused an applica- 
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tion made by a certain society for permission to 
sell pamphlets at its meeting in one of the parks :-— 
Held: there was vested in the London County 
Council by virtue, of the bye-laws, a discretion 
similar to that of justices at licensing sessions, & 
they did not properly exercise that discretion by 
passing a general resolution to grant no per- 
mission & acting on that resolution. ~R. v. 
LONDON COUNTY COUNCIL, Hx p. CORRIE, [1918] 1 
K. LB. 68; 871. J. K. B. 308; 118 I. T. 107; 
82 J. P. 20; 34 T. L. R. 21; 62 Sol. Jo. 70; 15 
L. G. R. 889, D. C. 


Annotations :—-Apld. I. 
Kynoch, [{1919] 1 K. 
Corpn., (1926] Ch. 66, 


v. Port of London Authority, x p. 
B. 176. Mentd. Short v. Poole 


Part IV.—The City Corporation. 


Sect. 1—THE LORD MAYOR. 

11. Proceedings against -By impeachment 
Hindering petition to Parliament.|-—GuRNEY’S 
CasH# (1642), 4 State Tr. 159. 

12. -— - Action for refusing poll.| —Action on 
the case lies against the Mayor of London for 
refusing a poll at the election of a bridge master. 
- “TURNER v. STERLING (1672), Freem. K. B. 15; 
3 Keb. 26; 2 Vent. 25; $9 I. R. 135 sub nom. 
STERLING v. ‘TURNER, 1 Vent. 2063; sub nom. 
STARLING v. ‘TURNER, 2 Lev. 50. 





Annotations :—Refd. Kerguson 7. Kinnoull (1842), 9 Ch & . 


Fin. 251. Mentd. Ashby v. White (1703), 2 Ld. Raym. 
938; Kendall v. John (1708), Fortes. Rep. 104; Phillips 
v. Smith (1717), 1 Com, 279; Lewis ». Lewis (1729), 
Fitz-G., 173; Tewkesbury Bailiffs v. Diston (1805), 2 
Smith, kK. B. 508; Hampden v. Macmullen (1813), 3 
Notes of Cases Supp. 1. 


18. Proceedings by—JIn official capacity --Right 
to costs of prosecution.|—Where the Lord Mayor 
of London committed deft. to take his trial for an 
assault, & directed the City solr. to conduct the 
prosecution, & the expenses were paid out. of the 
funds of the corpn.:—Held: the Lord Mayor 
was not entitled to the costs of the prosecution, 
under 5 & 6 Will. & Mar. c. 11, s. 3, the object of 
that sect. being to indemnify prosecutors for the 
costs which they were liable to pay.—R. v. WILSON 
(1853), Dears. C. C. 79; 1 HK. & B. 597; 22 1. J. 
M. C. 538; 20 L. T. O. S. 235; 17 Jur. 460; 1 
W. BR. 150; 6 Cox, C. C. 176; 17 J. P. Jo. 101; 
169 EB. R. 645. 

Annotation :—Mentd. R. v. Hills (1853), 2 HK. & B. 176. 

14. Election of—Precedence of other business.]| 
On the charter day for the election of Lord Mayor 
of the City of London, the business of the election 
ought to have precedence of all other matters ; 
& therefore it is not lawful, after the Lord Mayor 
& aldermen have retired from the hustings, to 
propose any other business inconsistent with the 
election, the discussion of which may have the 
effect of putting it off altogether.---R. v. PARKYNS 
(1820), 3 B. & Ald. 668; 106 E. R. 805. 
Annotations :—Mentd. It. v. Morgan (1836), 7 C. & P. 642; 

Ford v. Nassau (1812), 9 M. & W. 793; Benns v. Mosley 

(1857), 2 C. B. N. 8S. 116; Weldon v. Neal (1885), 15 
Q. B. D. 471. 

As judge of court of hustings.|- See Courts, 
Vol. XVI., p. 200, No. 1066. 


Sect. 2.—THE ALDERMEN. 
15. Amotion of—For imprisonment.]—An alder- 
man of London in custody in execution, & under 
J.—VOL. XXXIV. 


ee A SAS 


an escape-warrant, without probability of dis- 
charge, nay be amoved. 

Imprisonment is stronger than voluntary 
absence, on account of the incapacity (BuTLER, J.). 
-——R, v. LONDON Corpn. (1785), 4 Doug. K. 3B. 
360; 99 E.R, 922. 

Anieiaiion :—Mentd. Jt. v. Gaskin (1799), 8 Term Rap. 


16. ‘* Directly or indirectly interested or con- 
cerned in’? contract--Alderman shareholder in 
contracting company.| Contracts for lighting the 
City of London, made between electric cos. & the 
Comrs. of Sewers, are, like all contracts by cos. 
with the Comrs. upon the true construction of 
City of London Sewers Act, 1848 (c. elxii), 8. 42, 
null & void if at the date of the contracts any of 
the Comrs., members of the Court of Aldermen 
or the Common Council, were shareholders in the 
lighting cos. But a valid contract is not made 
invalid by the mere fact that after the contract 
was made it was with the consent of the Comrs. 
transferred to another co., in which Comrs. or 
members of the Court of Aldermen or of the 
Common Council were shareholders.—CIty oF 
LONDON ELEcTRic LighTina Co. v. LONDON 
Corpn., [1903] A. C. 424; 72 L. J. Ch. 787; 
89 L. T. 310; 67 J. P. 437; 52 W. R. 1583 19 
T.L. R. 694; 21. G. R. 93, Of. L. 

Annotation :—Refd. Norton v. Taylor, [1906] A. C. 378. 

17. Powers of—To send policeman to view 
deserted premises & deliver up possession.|~—An 
alderman of London sitting at the Mansion House 
& Guildhall has not by Summary Jurisdiction Act, 
1848 (c. 43), s. 34, & Metropolitan Police Courts 
Act, 1840 (c. 84), 5. 6, the same power as a police 
magistrate has by Mctropolitan Police Courts Act, 
1840 (c. 84), 5. 13 to send a constable to view the 
deserted premises & to deliver up possession under 
Distress for Rent Act, 1737 (c. 19), 8s. 16.— 
Epwarps v. HopGces (1855), 15 C. B. 477; 3 
OG. L. R. 472; 24L. J. M.C. $l; 241. T. 0. 8. 
237; 19 J. P.102; 1 Jur. N.S. 91; 3 W. R. 167; 
139 EB. I. 510. 

18. --To state case.|--Applt. having received 
notice from resp. of his intention to build fifty-two 
arches, inspected & measured them on several 
occasions. The arches were built on a vacant 
space of ground under what was & is a public 
highway, & were built on the four sides of a 
parallelogram. Appit. claimed £26, being 10s. 
per arch, while resp. refused to pay more than 
10s. altogether. Upon appeal to the alderman 
he was of opinion that 10s. was all that opal 
was entitled to, but stated a case for the opinion 
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Sect. 2.—The aldermen. Sect.8. Part V. Sects. 1 & 


METROPOLIS. 


Custom as to election of alderman.|—See Part 


2: Sub-secis.1&2. Sect. 3. Parts VI. &VII.] | XIV., Sect. 3, post. 


of the Ct. of Common Pleas. It was objected on 
the part of resp. that the alderman had no power 
to state a case, which was taken away by Metro- 
politan Building Act, 1854 (c. 122), s. 100 :—Jfeld : 
the power of the alderman to state a case under 
Summary Jurisdiction Act, 1857 (c. 43), was not 
taken away by Metropolitan Building Act, 1854 
(c. 122), s. 106.—POWER v. W1GMORE (1872), I. R. 
71C.P. 386; 27L. T. 148; 367. P. 604. 

a aaa :—-Mentd. Peagram v. Peagram, [1926] 2. K. B. 

ded. 


—_—— eas ret 


Secr. 3.—LIVERY COMPANIES. 
See CORPORATIONS, Vol. XIII., pp. 437, 438, 
Nos. 1605-1624. 
In connection with charities.,—-See CHARITIES, 
Vol. VIII., pp. 263, 264, Nos. 253-257. 
Proof of admission as freeman.|—-See EVIDENCE, 
Vol. XXII., p. 258, No. 2435. 


Part V.—Metropolitan Borough Councils. 


Srcr. 1—IN GENERAL, 

19. Vestry room remains property of vicar & 
churchwardens.|—In the year 1719 the parish 
church of St. Martin-in-the-Fields was rebuilt under 
a local Act, which also provided for the building 
of a parish vestry room. This vestry room was 
built on ground which was purchased for & added 
to the churchyard, & the site of the vestry room 
& certain burial vaults constructed underneath 
it were consecrated & ised as a place for burials. 
In 1826 this vestry room was pulled down & 
replaced by a building erected under 7 Geo. 4, 
c. 77, which provided that the new vestry room & 
the ground on which it was erected should be 
vested in the persons or bodies corporate in whom 
the room in lieu of which it was erected would have 
been vested if the Act had not been passed. Inthe 
basement of the new vestry room vaults were 
constructed & used for burials, the site having been 
previously consecrated. This vestry room was 
used, as its predecessor had been, for meetings of 
the vestry, & for other ecclesiastical and civil 
purposes connected with the affairs of the parish. 
In 1891 the vestry, which had then become a 
corpn. under Metropolis Management Act, 1855 
(c. 120), having built a new town hall at some 
distance from the church, gave up possession of 
the old vestry room to the vicar & churchwardens. 
By London Government Act, 1899 (c. 14), the 
property & powers of the old vestry were trans- 
ferred to pltfs., who, in 1903, brought an action 
against the vicar & churchwardens to recover 
vossession of the old vestry room :—Held: by 

urial Act, 1816 (c. 141), s. 4, the then vestry room, 
being erected on a site which was consecrated 
as burial ground, was vested in the vicar of the 
parish, the vestry room of 1826 was by the Act 
under which it was crected similarly vested, & 
consequently that it did not pass under the Act 
of 1899 as “ property of the vestry ”’ to pltis.— 
WESTMINSTER CorpPN. v. St.) MARTIN-IN-THE- 
HieLps (Vican & CHURCHWARDENS) (1906), 96 
ae 491; 7143.92.82; 2837.L.1K.112; 5L.G.R. 

20. Adjustment of areas & expenses between 
councils—Case stated under London Government 
Act, 1899 (c. 14), s. 29—No costs awarded.]|—On a 
case stated under above sect., the ct. will not make 
any order as to costs.—-PADDINGTON BOROUGH 
CoUNCIL v. KENSINGTON Royal Borouau 
Councin (1911), 105 L, T. 35; 75 J. P. 514; 9 
L. G. BR. 868, D. C. 





SEcT. 2.—THE CONSTITUTION. 
SUB-SECT. 1.—THE MAYOR AND ALDERMEN. 


21. Alderman—Disqualification— Absence for six 
months consecutively—From when computed.|— 
By Local Government Act, 1894 (c. 73), 8. 46 (6), 
which is incorporated in London Government 
Act, 1899 (c. 14), by sect. 2 (5) of the latter Act, 
so far as relates to the offices of mayor & alderman, 
if a member of a council of a parish or district, 
including now an alderman, is absent from meetings 
of the council for more than six months 
consecutively, except in certain cases, his office 
shall, on the expiration of those months, become 
vacant. Pltf., who was an alderman of a metro- 
politan borough, was absent from a mecting of 
the council on June 6, 1905, & from each subse- 
quent meeting until Nov. 21, when he was again 
present :—Held: the absence must begin to be 
reckoned from the first mecting at which pltf. was 
absent, viz. June 6, & as the six months from that 
date had not expired on Nov. 21, his office had not 
become vacant.— KERSHAW v. SHOREDITCH CORPN, 
(1906), 95 L. T.55; 70 J.P.190; 227. L. R. 302 ; 
4L. G. R. 302. 


SuB-SECT. 2.—BOROUGH COUNOCTLLORS. 


Sce LOCAL GOVERNMENT, Vol. XXXIII., pp. 62 
el seq. 

22. Disqualification of liability to penalties.-— 
** Being concerned or interested in any contract.’’] 
—By Metropolis Management Act, 1855 (c. 120), 
s. 64, if a member of a vestry is concerned or 
interested in any contract made with the vestry, 
he ceases to be a member, & is liable to penalties. 
Deft. lent money to a person who had made a 
contract with a vestry, & the benefit of the con- 
tractor was assigned to deft. as security for the 
loan. Afterwards deft. was elected a member of 
the vestry :—Held: Metropolis Management Act, 
1855 (c. 120), s. 54, applied to a contract made 
before deft. became a member of the vestry, deft. 
was interested in the contract within the meaning 
of the sect.; & there was evidence of his having 
acted as a member of the vestry.—HUNNINGS vt. 
WILLIAMSON (1883), 11 Q. B. D. 5838; 52 L J. 
A ae 49 L. T. 361; 48 J.P. 1382; 832 W. R 

67, C. A. 


Annotations :—Refd. Everett v. Griffiths, [1924] 1 K. B. 
941; Lapish v. Braithwaite, [1996] 1 K, B. 474. 


Part VII.—Orricers or MreTrRopo.titaN AUTHORITIES. 


Srcr. 3.—PROCEEDINGS. 

23. Method cf voting—By show of hands— 
Division claimed after show of hands.|—By a 
byc-law made pursuant to Metropolis Management 
Act, 1855 (c. 120), 8. 202, it was provided that 
‘* all questions shall be determined by a show of 
hands, or by a division, if demanded, with the 
names recorded” :— Held: the division or poll 
might take place after a show of hands.-~ TEAR v. 
FREEBODY (1858), as reported in 4 C. B. N. S. 
228; 140 i. R. 1071. 

Annotations :--—Mentd. Simpson v. Smith (1871), L. R. 6 


C. P. 87; Manners v. Johnson (1875), 1 Ch. D. 673; 
ee jalnaton: Vestry v. Goodman (1889), 23 
- B.D. 154. 





24. Meeting for special purpose—Necessity for 
notice.]|— Where on a transfer of powers & officers 
from a vestry to a borough council under the 
London Government Act, 1899 (c. 14), an officer, 
whose office is abolished, makes a claim for 
compensation, the council is the proper tribunal 
to decide, with a view to assessing his compensa- 
tion, what has been the amount of his salary & 
emoluments, & their finding of fact cannot be 
reviewed by the ct. 

Where a borough council after investigation of 
the circumstances have passed a resolution under 
Local Government Act, 1888 (c. 41), s. 120, 
assessing the compensation payable to an officer 
for the abolition of his office, this resolution is 
binding on the council, & cannot. be rescinded by a 
subsequent resolution on the pround that the 
amount claimed & assessed is excessive. 

In 1874 the pltf. was appointed surveyor to the 
vestry of St. George, Hanover Square, at a salary. 
of £350 a year, which was increased from time to 
time. By the London Government Act, 1899 
(c. 14), the borough of Westininster was consti- 
tuted, which included the parish of St. George. 
In May, 1901, the Westminster City Council 
abolished pltf.’s office, & he sent in his claim for 
compensation based on the average of his salary 
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& emoluments for the five years previous to the 
abolition of his office. On Aug. 1, 1901, the 
council passed a resolution granting him the 
amount claimed, namely, £518 12s. 4d. a year. 
There was no appeal to the Treasury from this 
resolution. In Nov. 1902, the auditor disallowed 
part of the compensation on the ground that it 
did not properly represent cmoluments, & he 
surcharged the members of the council with the 
amount. On Nov. 20, 1902, the council passed a 
resolution rescinding their resolution of Aug. 1, 
1901, & reducing plitf.’s allowance to £482 7s. 10d. 
He appealed to the Treasury, but this appeal was 
disallowed, & in July, 1903, commenced this 
action against the corpn. for the arrears of his 
allowance :—Held: (1) the period of five years 
of which pltf. had given particulars was the right 
period, but it was immaterial, as the council had 
& general power to assess ; the question what was 
the amount of pltf.’s salary & emoluments was 
a question of fact which must be decided by the 
council, & it was not competent for the ct. to 
review their decision ; even if the council exceeded 
the right amount their decision was not ulfra 
vires ; the vote was good up to the proper limit ; 
the resolution of Aug. 1, 1901, was valid; the 
council had no power to relieve themselves from 
the obligation thus rendered binding upon them, 
& the resolution to rescind it was invalid. 

(2) The sect. [Metropolitan Management Amend- 
ment Act, 1856 (c. 112), 5s. 9] means that public 
notice must be given of the place & time of 
holding the meeting & of the special purposes 
thereof (BuckLey, J.).— LIVINGSTONE v. WEST- 
MINSTER CoRpn., [1904] 2 K. B. 1093; 73 I. J. 
K. B. 4343 68J. 2.276 3 52 W. RR. 305; 20'T. LR. 
361; 48 Sol. Jo. 8815 2 1. G. RR. 581. 

Annotation :—--s to (1) Refd. KR. v. Roberts, ler p. Seurr, 

(1924) 2 Kk. 13. 605. 

25. Effect of resolution. |—-l IVINGSTONE v. WEST: 
MINSTER Corpn., No. 24, ante. 


Part Vl.—Metropolitan Local Finance. 


Rating powers.|— Sce KATES & IATING. 


Borrowing powers.j|—See Local GOVERNMENT, 
Vol. XXXIITL., pp. 18, 19, 87-89. 


Revenue & expenditure.|-— See INCOME Tax, Vol. 
XXVITI., pp. 55, 73, Nos. 281, 392, 393. 

Accounts & audit.| - See LocAL GOVERNMENT, 
Vol. XXXIII., pp. 19-21, 89, 90. 


Part Vil—Officers of Metropolitan Authorities. 


Officers.|—See, generully, LOCAL GOVERNMENT, 
Vol. XXXITI., pp. 73-79. 

Compensation for loss of office.|—See, yenerally, 
PUBLIC AUTHORITIES. 

26. Superannuation allowance—Discretion to 
grant or refuse—Discretion as to amount—Super- 
annuation (Metropolis) Act, 1866 (c. 3), s. 1.)/— 
A metropolitan vestry has a discretion under above 
sect. to grant or to refuse a superannuation allow- 
ance to a retiring officer; but, if an allowance be 
granted, the vestry has nv discretion as to the 
amount, which must be in accordance with the 
scale prescribed in sect. 4.-R. v. St. GEORGE'S, 
SOUTHWARK, VESTRY (1887), 19 Q. B. D. 533; 


56 L. J. Q. B. 652; 52 J. P. 63; 35 W. R. 841, 

D. C. 

Annotations :~-Overd. It. v. St. Pancras Vestry (1890), 24 
_ rf 371. Refd. R. v. Board of Education, [1910] 2 
. B. 165. 


27. -- —— —— -——.}—A metropolitan 
vestry has a discretion under above sect., not 
merely as to granting or refusing a superannuation 
allowance to a retiring officer, but also, if an allow- 
ance be granted, as to the amount, subject to the 
scale of maximum allowances prescribed in sect. 4. 

R. v. St. George's, Southwark, Vestry, No. 26, 
anle, overd. 

A vestry in declining to grant a superannuation 
allowance to a retiring officer were influenced by 
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the idea that they had no discretion as to the 
amount :—Held: the vestry had not properly 
exercised their discretion, & a mandamus should 
go to them to consider & determine the applica- 
tion.—R. v. St. Pancras Vestry (1890), 24 
Q. B.D. 3871; 591. 7.Q. B. 244; 62 L.T. 440; 54 
J.P. 389; 38 W. RR. 311; 6T. L. R. 175, 0. A. 
Annotations :—Consd. R. v. Board of Education, [1910] 2 
K. B. 165. Apld. Webster v. Metropolitan Water Board 
(1912), 76 J. P. 474; Sadler v. Sheffield Corpn., Dyson v. 
Sheffield Corpn., [1924] 1 Ch. 483. Refd. Smith ». Chorley 
District Council (1897), 76 L. T. 637 ; Newton v. St. Mary- 
lebone RB. C. (1915), 113 L. T. 531; Roberts v. Hopwood, 
[1925] A. C. 578; Short v. Poole Corpn., [1926] Ch. 66. 
28. —— -|/—A metropolitan vestry ap- 
pointed a committee to consider an application 
from a rate collector for a superannuation allow- 
ance. The committee, after fully considering the 
whole matter, reported that no pension should be 
granted on the ground of the high salary received 
by the collector for many years, & because he had 
been allowed to perform the office by deputy for 
several years. ‘The vestry adopted the conclusions 
of this report & refused the application. More 
than a year previously, sixty out of one hundred 
é& eight members of the vestry had been elected 
on @ programme including the total abolition of 
pensions to salaried officers :—J/cld: there was 
not sufficient evidence that the vestry had not 
exercised their discretion lawfully.—R. v. BROMLEY 
ST. LEONARD VEsTryY (1896), 60 J. P. 7253; 18 
T. I. R.13; 41 Sol. Jo. 138, D. C. 


29. ——— ‘‘ Every person designated an officer.’’] 





ee ee —— 


Part VIIl.—-Powers 


Sect. 1.—ACQUISITION OF LAND. 


Under Local Government Acts--By London 
County Council.| —See Local Government Act, 
1888 (c. 41), ss. 3 (iv), 40 (6), 65 (1), (2); Public 
Health Act, 1875 (c. 55), ss. 176-178 ; COMPULSORY 
PURCHASE OF LAND, Vol. XI., pp. 291 et seq. ; 
LOCAL GOVERNMENT, Vol. XX XIII., pp. 13, 14. 

———— By borough council.|— -Sce London Govern- 
ment Act, 1899 (c. 14), s. 55 (2), sched. IJ., Part JI. 

Under Metropolis Management Acts.| — See 
COMPULSORY PURCHASE OF LAND, Vol. XI., p. 295, 
Nos. 2243-2251. 

Under Metropolitan Paving Act, 1817 (c. xxix).|— 
See COMPULSORY PURCHASE OF LAND, Vol. XL, 
pp. 295-297, Nos. 2252-2287. 


Under other Acts.|—See CompuLsory PurR- 


METROPOLIS. 


—A local Act provided a scheme under which every 
officer of the council who shall have completed 
a certain length of service or attained a certain 
age shall be entitled to a superannuation allowance. 
By sect. 2: ‘ Officer ’’ is defined to mean ‘‘ every 
officer in the service of the Council designated an 
officer in an established capacity by a resolution . 
of the Council passed or to be passed.’’ In 1876, 
pltf. was, by a resolution of the vestry of the parish 
of St. Marylebone, defts.’, predecessors, appointed 
the broker to execute warrants of distress for the 
recovery of the parochial rates, & acted in that 
capacity for many years. In 1899 the powers of 
the vestry were transferred to defts. by the 
London Government Act, 1899 (c. 14), & pltf. 
passed into their service as an officer to collect 
rates. From time to time resolutions were passed 
by the council, & entered in their minutes, in 
which pltf. was referred to as their warrant 
officer. Pltf., on leaving defts.’ employment, 
claimed to be entitled to a pension under the local 
Act, as being an officer within the meaning of 
sect. 2:—Held: the word ‘‘ designated ’’ in sect. 2 
did not mean ‘incidentally referred to,’ but 
meant “ pointed out with particularity,’’ & in the 
absence of any resolution designating pltf. an 
officer in an established capacity, he was not 
entitled to participate in the superannuation 
scheme.—NEWTON v. MARYLEBONE BOROUGH 
CounciL (1915), 84 L. J. K. B. 1721; 113 L. T. 
631; 79 J. P. 410; 59 Sol. Jo. 493; 13 L. G. R. 
711, C. A. 


in regard to Land. 


CHASE OF LAND, Vol. XI., pp. 297, 298, Nos. 
2288-2298. 


Srct. 2.—ALIENATION OF LAND. 

By London County Council.|—See Local Govern- 
ment Act, 1881 (c. 41), ss. 40 (U), 64 (3). 

By borough council.|—-See London Government 
Act, 1899 (c. 14), as. 6 (5), 32. 

Application of purchase-money.] — See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., p. 246, 
Nos. 1455-1] 457. 


Sect. 3.—METROPOLITAN COMMONS. 
See Commons, Vol. XI., pp. 88-90, Nos. 1077-— 
1090. 


Part IX.-—Metropolitan Bye-Laws. 


See, generally, PUBLIC HEALTH. 


Part XI.—METROPOLITAN BUILDING LEGISLATION. 
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Part X—Execution of the Metropolitan Management 
Acts and Public Health (London) Act. 


SEct. 1.—METROPOLIS MANAGEMENT ACTS. 


Streets in metropolis..—Sce, generally, HicH- 
ways, Vol. XXVI., pp. 487-518. 

--—— Definition.]|—See Hiauways, Vol. XXVI., 
pp. 272-274, Nos. 114-125. 

New street.|—See Hiauways, Vol. XXVI., 
pp. 275-279, Nos. 134-163. 

__7~— Nuisances in streets.|-Sce Highways, Vol. 
XXVI., pp. 423, 424, Nos. 1427-1439. 
Injury to street lamps.|—Sec HiGHwAys, 
Vol. XXVI., p. 394, No. 1209. 

- -- Liability for expenses as between landlord 
& tenant.|—Sce LANDLORD & ‘TENANT, Vol. 
XXXI., pp. 305-307, Nos. 4496, 4509. 

Charities—— Nomination of beneficiaries.] --- See 
CHARITIES, Vol. VIII., p. 319, No. 1015. 

—— Appointment of new _ trustees.] — See 
CHARITIES, Vol. VIII., p. 371, No. 1779. 








Powers in regard to land.]|—See Part VIIL., anle. 
Sewers & drains.|—See SEwERS & DRAINS. 


Sect. 2.—PUBLIC HEALTH (LONDON) ACT. 

See, generally, PUBLIC HEALTH. 

Creation & abatement of nuisances.] — See 
NUISANCE. 

Sanitary arrangements.|—Sce PuBLIC HEALTH, 
SEWERS & DRAINS. 

Water supply.|— Sce WATER SUPPLY. 

Offences as to sale of unwholesome food.|— 
See Foop & Druas, Vol. XXV., pp. 113-115, 
Nos. 370-384. 

Electric light & power undertakings.] ——- Sec 
ELECTRIC LIGHTING, Vol. XX., p. 218, No. 111. 

Liability for payment of expenses as between 
landlord & tenant.|—Sce LANDLORD & TENANT, 
Vol. XXXI., pp. 307, 308, Nos. 4510-4527. 


Part Xl.—-Metropolitan Building Legislation. 


Notre.—In this part of the Title London Building 
Act, 1894 (c. ccxiii), London Building Act, 1894 
(Amendment) Act, 1898 (c. cxxxviii), London 
Building Acts (Amendment) Act, 1905 (c. ccix), 
London County Council (General Powers) Act, 1908 
(c. cvii), Part III., & London County Council 
(General Powers) Act, 1909 (c. cxxx), Part IV., 
are referred to particulurly as 1894 Act, 1898 Act, 
1905 Act, 1908 Act, 1909 Act respectively, & 
collectively as the London Building Acts. 


Srct. 1.—AUTHORITIES AND OFFICERS. 
SuB-sEcr. 1.—TuHk TRIBUNAL OF APPEAL. 
See 1894 Act, ss. 157, 175-186 ; 1909 Act, s. 25. 

30. Jurisdiction of tribunal-—Conditional ap- 
proval of plans-—Failure to object to condition 
within time.|—The plans of a new building within 
1905 Act, s. 7, were approved by the county council 
subject to a condition, & the owner of the building 
did not appeal within two months after (hic 
conditional approval. ‘I'he owner erected 
building without complying with the conditiun, 


s.7(2). The owner within two months therefrom 
appealed to the tribunal of appeal against the 
refusal of the certificate, & contended that he was 
entitled to raise the question whether the condition 
was one which could be reasonably required :— 
Held: an appeal against the condition ought to 
have been brought within two months after the 
conditional approval of the plans by the council, 
& upon the appeal against the refusal of the certiti- 
cate the tribunal of appeal had jurisdiction only to 
determine the question whether the building had 
in fact been erected in accordance with the plans 
&8 approved.—LONDON CouNTY COUNCIL v. CLARK, 
[1912]1K.B. 611; 81L. J. K. B. 225; 105 L. T. 
713; 76 J. P. 60; 10 L. G. R. 59; sub nom. 
ee - LONDON CounTY CoUNCIL, 56 Sol. Jo. 
9 ° e 
81. Discretion of tribunal—Statement of case.|-—— 


the | 507, Nos. 2120-2126. 


& the council refused to issue a certificate under | 


The ct. will not interfere with the discretion of 
the tribunal of appeal under 1894 Act, by ordering 
them to state only one case, instead of several 
cases, where several parties are dissatisfied with 
a decision of the tribunal & desire to have cases 
stated for the opinion of the ct.-—R. v. TRIBUNAL 
OF APPEAL, Ex p. LONDON CouNTY COUNCIL (1912), 
76 J.P. 4345; 10 L. G. R. 687, D.C. 

32. Form of order---Necessity for seal.]—-A 
decision of the tribunal of appeal under 1894 Act, 
which is expressed in the judgment of the tribunal, 
but is not embodied in an order under its seal, is of 
no binding cffect.—LONpDoN County COUNCIL v. 
Mmrrrovo.tran Ivy. Co., [L919] LK. B. 2883; 88 
lL.J. K. BB. 14485 120 L. T. 1825 835. 2.1053 37 
L. G. Lt. 210, C. A. 

33. Appeal to tribunal---Whether deposit of plans 
for building notice condition precedent.]|— LONDON 
CoUNTY COUNCIL v. SPINK & Son, Lrp., No. 108, 
post. 


-.| -See HiaguwWays, Vol. XAVI., pp. 506, 


re ee 


SUB-SECT. 2. —THE SUPERINTENDING ARCHITECT. 

See 1894 Act, ss. 136, 137. 

Conclusiveness of decision.|—-Sec IlIGHWAys, 
Vol. XXVL., pp. 504-506, Nos. 2110-2119. 

Time when decision may be given.|— Sec HIGH- 
ways. Vol. XXVI., p. 507, Nos. 2127-2130. 


SuB-sEcT. 3.—THE DIstricr SURVEYOR. 
A. In General. 

See 1894 Act, ss. 188-144, 217. 

34. Right of county council to dismiss.]—The 
London County Council have, under 1894 Act, 
s. 139, power to dismiss a district surveyor from 
his office at their pleasure. His tenure of office 
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is neither a freehold nor quamdiu se bene geaserit. 
NOTLEY v. LONDON Country CoUNCIL, [1915] 3 
K. B. 5680; 85 L. J. K. B. 113; 113 L. T. 1110; 
80 J. P.23; 13 L. G. R. 1346. 


B. Powers and Duties. 


See 1894 Act, ss. 148, 150-153, 159-163 ; 1905 
Act, 8. 23 (2). 

35. Enforcement of duties—By mandamus.| 
R. v. REDMAN (1889), 6 T. L. BR. 9, D.C. 

Mandamus generally.|—See CROWN PRACTICE, 
Vol. XVI., pp. 276 et seq. 

36. Notice of objection—Service of-—-Buildings 
not in course of erection.|—In 1876 ‘I’. applied to 
the Metropolitan Board of Works for leave to 
erect an iron building called a skating rink at the 
back of his premises pursuant to Mctropolitan 
Building Act, 1855 (c. 122), s. 56, & the board 
grantcd leave on T’. giving the board an undertaking 
to remove the building within two years. The time 
elapsed, & the board called on TT’. to remove the 
building, but he failed to do so :—Held: sects. 
45 & 46 applied only to a building in course of 
erection & not to this case, & there was no power 
given to a magistrate to enforce its removal.-— 
PARSONS v. TIMEWELL (1879), 44 J. P. 296, D. C. 
Annotations :-—Folld. Smith v. Legg. [1893] 1 Q. B. 398. 

Refd. Wallon v. Lister, [1894] 1 Q. B. 312. 

37. -—— —---.|-—-By Metropolitan Building 
Act, 1855 (c. 122), s. 45, if in erecting any building 
anything is done contrar, to the rules of the Act, 
power is given to the district surveyor to give 
‘the builder engaged in erecting such building ”’ 
notice to cause anything done contrary to the rules 
of the Act to be amended; &, by s. 46, if the 
builder to whom such notice is given makes default 
in complying with such notice, a magistrate may, 
on the application of the surveyor, make an order 
requiring him to comply with it. By s. 105: 
‘‘In cases where any building has been erected 

- without due notice to the district surveyor 
... the time during which the district surveyor 
may take any proceeding or do anything authorised 
or required by this Act to be done by him in respect 
of such building . . . shall begin to run from the 
date of his discovering that such building has been 
erected.”’ 

After the completion of a building, which had 
been erected without due notice to & without the 
knowledge of the district surveyor, he discovered 
that it infringed the rules of the Act. He there- 
upon served the builder who had erected the 
building with notice under s. 45, celling upon him 
to render the building conformable to the rules of 
the Act, &, upon his failing to comply with this 
notice, he obtained from a magistrate, under s. 46, 
an order requiring him to do so :— Held: ss. 45 & 
46 only applied while the building was in course 
of erection, & s. 105 did not enable the surveyor 
to take any procceding under these sections when 
the building had been completed.—Smitu v. 
LEGG, [1893] 1 Q. B. 398; 68 L. T. 347; 57 I. P. 
295; 41 W. R. 464; 9 T. L. BR. 241; 37 Sol. Jo. 
252; 5 R. 233, D. C. 

Annotation :-—Apld. Wallen v. Lister, [1894] 1 Q. B. 312. 
88. ——- —-— —--.]—A justice has no juris- 
diction to make an order under Metropolitan 
Building Act, 1855 (c. 127), s. 46, upon a builder 
who at the date of the order has completed the 
building & given up possession of it, even though 
he was engaged in erecting it at the time of the 
service upon him of the notice under s. 45.— 
WALLEN 0, Lister, [1894] 1 Q. B. 312; 68 L. J. 
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M.C. 51; 70 L. T. 348; 58 J. P. 283; 42 W. R. 
318; 10T. L. R. 209; 10 R. 127, D.C. 

See, now, 1894 Act, s. 152. 

39. Time for taking proceedings.|]—-- 
G., the builder of a new house in the metropolis, 
on Apr. 1, sent notice to B., the district surveyor, 
with plans. On Aug. 4, B. served forty-eight 
hours’ notice on G. to amend the work & leave 
sufficient area space, pursuant to 44 & 45 Vict. 
c. 14, s. 14. The house was then covered in, & 
nothing was done under the notice. On Feb. 1 
following information of an offence was laid by B. : 
—Held: the offence was the refusal to do the work 
ordered on Aug. 4, & the information was within the 
six months’ limitation.—BOVILL v. GinBSs (1887), 
5] J. P. 485, D.C. 

40. —-— Effect of failure to give.|—-Failure by 
a district surveyor to give a notice of objection 
under 1894 Act, s. 150, is no bar to proceedings for 
default in complying with a notice of irregularity 
under 1894 Act, s 153, even although the district 
surveyor is aware of what is being done.—CoaGIn 
v. DuFF (1907), 96 L. T. 670; 71 J. P. 302; 5 
L. G. BR. 615, D. C. 

41. Supervision of wooden structures.|—WEsT- 
MINSTER CORPN, v. WATSON, No. 42, post. 











Cc. Remuneration. 


See 1894 Act, ss. 154-158. 

42. Right to fees—Effect of 1894 Act.|—(1) The 
transfer by the London Government Act, 1899 
(c. 14), of the powers & duties of the Tondon 
County Council as to licencing the ecrection of 
wooden structures under 1894 Act, s. 84, to the 
borough councils established by the Act of 1899 
does not operate as a transfer of the powers & 
duties of the district surveyors with respect to the 
supervision or inspection of those structures. 
Under the licence granted by a borough council 
a district surveyor has no powers, duties, or 
liabilities imposed upon him, unless he is named in 
the licence as the person to exercise supervision 
or inspection. 

(2) Wooden structures falling within 1894 Act, 
s. 84, are works of which a district surveyor is 
entitled to notice under s. 145 of that Act, & as to 
which he may have duties of supervision & 
inspection independently of the terms of the licence 
of the borough council. 

(3) The right to receive the fees for supervision 
& inspection specified in 1894 Act has not been 
transferred to the borough councils, nor has it 
wholly lapsed ; a right to receive proper fees for 
duties necessarily performed remains in the district 
surveyor.---WESTMINSTER CORPN. v. WATSON, 
[1902]}2 K.B. 717; 71 L. J. K. B. 603; 87 L. T. 
326; 51 W. R. 300; 18 T. L. R. 621; 46 Sol. Jo. 
514, D.C. 

Annotations: As to (2) Refd. Daubney v. Angel (1912), 
77.3. P. Jo. 5. As to (3) Refd. Akers v. Daubney (1915), 
851. J. K. B. 315. 

43. Who is an ‘‘ owner ’’---Land let on building 
lease at peppercorn rent.|—Under Metropolitan 
Building Act, 1855 (c. 122), s. 51, an owner of land 
in fee simple who lets it on a building lease at 
& peppercorn rent is not liable, as owner, to the 
surveyor for fees in respect of buildings afterwards 
erected on such land, a peppercorn rent not being 
within the meaning of the words ‘‘ of the whole or 
of any part of the rents or profits of any land or 
tenement ’’ in the interpretation clause, sect. 3.— 
EVELYN v. WHICHCORD (1858), E. B. & E. 126; 
27L. J. M. C. 211; 31 L. T. O. 8S. 96; 22 J. P. 
658; 4 Jur. N. 8. 808; 6 W. R. 468; 120 E. R. 
455. 


Annotation :—Refd. Hunt v. Harris (1865), 19 C. B. N. §. 13. 


Part XI.—Mertropouitan BuriupiInc LEGISLATION. 





44. -—— ——.]—Applt. being seised in fee of 
certain building land situate within the limits of 
Metropolitan Building Act, 1855 (c. 122), entered 
into an agreement with L. to grant leases of 
ninety-nine years of certain plots of the land, so 
soon as I. should have erected houses thereon, at 
@ peppercorn until June 24, 1870, & afterwards 
at £28 a year. 1.. built’ houses which were roofed 
in about Sept. 1870, & applt. became entitled to 
receive the first quarter’s ground rent on Sept. 29 ; 
the houses were surveyed by resp., the district 
surveyor, & he, on Oct. 26, 1870, delivered a bill 
for his fees to L., who afterwards became insolvent. 
Resp. afterwards claimed payment of his fees from 
applt. :—-Held: applt. was not liable to pay resp.’s 
fees, as he was not the “owner” of the houses 
within the meaning of sects. 3,51; for I., the lessec 
for ninety-nine years, whether he had a legal or 
only an equitable title, had the power to let the 
houses & receive the profits, & was therefore 
** owner.”’— CAUDWELL v. HANSON (1871), L. R. 
7Q. B.55; 25 L. T. 505; 367. P. 470; 20 W. R. 
202; sub nom. CANWELL v. ILANsSON, 41 L. J. 
M. C. 8. 

45. Owner at time fees become due.|— 
In 1866, notice was given by a builder to the district 
surveyor of his intention to erect three houses under 
Metropolitan Building Act, 1855 (c. 122), s. 38. 
The surveyor inspected the houses, & the roofs 
were covered in on July 9, 1866, & on Aug. 9, 1866, 
the surveyor hecame entitled to certain fees from 
the ‘‘ builder, owner, or occupier,” under sect. 51. 
T. first became owner in 1869; & the surveyor, 
after due demand, took out a summons against 
T for the feces: Held: ‘‘ owner’? meant owner 
for the time being when the fees became due; & 
T. was, therefore, not liable-—'Tusn v. Goov 
(1870), L. R. 5 Q. B. 4433 39 L. J. M. ©. 135; 
22 L. T. 885; 35 J.P. 118. 

46. For what buildings fee may be charged - 
Separate sets of chambers in one building,j- -- 
Fourteen sets of chambers were crected, intended 
to be tenanted by different persons, & contained 
in aw building exceeding 3,600 square fect in area. 
Kach set was separate from the others, & had its 
own separate entrance door giving access from the 
strect entrunce & staircase which were common to 
all. Adjoining sets were divided in accordance 
with Metropolitan Building Act, 1855 (c. 122), 
8. 27, r. 2, horizontally by party arches or fireproof 
floors, & vertically by party walls. Resp., as 
district surveyor, claimed a fee in respect of each 
set of chambers as a separate building. On a case 
stated :—Held: the separate sets of chambers were 
not buildings within Metropolitan Building Act, 
1855 (c. 122), sched. II., Part I., & the district 
surveyor was entitled to one fee only in respect of 
the entire structure.—Moir v. Wi~iiAms, [1892] 
1 Q. B. 264; 61 L. J. M. C. 33; 66 L. T. 215; 
56 J. P. 197; 40 W. R. 69; 8 T. L. R. 443 36 
Sol. Jo. 40, C. A. 

«Annotation :—Mentd. Waite’s Executors v. I. 1. Comrs., 

{1914]3 K. B. 196. 

47. Buildings erected for school board.]— 
By 1894 Act, s. 21, any building to be crected upon 
any lands belonging at the time of the coming into 
operation of the Act, to the London School Board, 
may be erected in accordance with the provision 
of any Act in force immediately before the passing 
of the Act :—Held: the fees payable to the district 
surveyor were also regulated by such carlier Act. 
—MARSLAND v. WALLIS & Sons (1900), 83 L. T. 
761; 65 J. P. 166, D. O. 

‘ ——.]—Applts. erected for the London 
County Council, as education authority for the 
county of London, school premises intended to be 
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used as a special public elementary school, as 

contemplated by Elementary Education (Defective 

& Epileptic Children) Act, 1899 (c. 32). During 

the progress of the work resp., who was the district 

surveyor for the district, inspected it in that 
capacity. The premises were built in accordance 
with plans prepared by the architect to the London 

County Council Education Department & approved 

by the Board of Education, & such plans were in no 

way deviated from by reason of any requirements 
of resp. A building notice was served on the 
resp. under 1894 Act, 8. 145, after the completion 
of the buildings, but not previously :—Held: 
although the building was exempted by 1894 Act, 

8. 201 (5), from the operation of Parts VI. & VII. 

of the Act, yet, as it had been decided in London 

County Council v. District Surveyors’ Association & 

Willis, No. 71, post, that the district surveyor 

was entitled to notice in respect of such a building 

under s. 145, & as he had duties to perform in 
respect of it under Parts of the Act other than 

Parts VI. & VII., he was entitled to the fees 

mentioned in s. 154 as being payable to the district 

surveyor.~-GALBRAITH BROTHERS v. DICKSEE 

(1910), 102 I. T. 800; 74 J.P. 348; 8 LGR. 

800, 1. C. 

Annotations: --Consd. Akers 7, Daubney (1915), 85 T. J. 
kK. BK. 315. Refd. Holliday & Greenwood vr. District 
Surveyors’ Assocn. & Dicksee (1914), 110 L. FP. 983. 

49. --- - Reservoir.| A watcr co. was cm- 
powered by a special Act to make & maintain 
in the lines & situation & according to the levels 
shown on the deposited plans & sections the 
reservoirs, lines of pipes, & other works therein- 
after described, with all proper wells, filtering 
beds, & other appliances for collecting, filtering, 
storing, & distributing water. The co. constructed, 
under the powers of the Act, two covered storage 
reservoirs in the metropolitan district of the cubical 
extent of 2,900,000 cubic feet & 2,769,000 cubic 
fect respectively. The reservoirs had a flooring of 
conerete, with walls of brickwork backed by 
conerete & earth, & were covered in by a series of 
brick arches supported by briek piers 20 feet high. 
The brick arches were covered with a layer of 
conerete with earth on top. The reservoirs in some 
portion projected above the surface of the ground : 
--Held: the reservolrs were “ buildings — or 
structures within 18a Act, sects. 138, 145, 154; 
the application of those sects. was not inconsistent 
with the provisions of the special Act; & theretore 
it was the duty of the district surveyor to supervise 
the construction of the reservoirs, & he was catitled 
to his fees for such supervision. -MonaANn & Son, 
Lrp. v. MARSILAND, { 1909) | K. B. 7415 78 Le J. 
K. B. 346; 100 J. ST. 38743 73 J. P. 1143; 25 
T. 1. Wt. 285; 71. G. R. 493, D.C. 

Annotations :-—Refd. Galbraith v. Dicksee (1910), TEI. 1. 
348; Daubnoy v. Angel (191%), 77 J. P. Jo. 6. Mentd. 
Kershaw v. L. M. & 8. Ry. (1924), 23 LU. 1. 592. 

50. Additions & alterations to bullding.|— 
(1) The question whether a building is & ncw 
building within Hducation (Administrative Pro- 
visions) Act, 1911 (c. 32), s. 3, is one of fact. 

(2) Where a district surveyor has been served 
with a building notice under 1894 Act, s. 140, 
in respect of works consisting in the making of 
additions & alterations in a building, & has conse- 
quential duties to perform, & performs those duties, 
he is entitled to the fees payabic under sect. 154 (1), 
& Schedule UF. of the Act. --AKERS & Co., rp. 
v. DAUBNEY (1915),85 1. J. K.B. 315; 1141. T. 
160; 795. P. 516; 138 L. G. BR. 1201, D.C. 

51. —-—— In respect of party wall-—Whether from 
both owners.|—A party wall separating the 
premises of two adjoining owners becamo 
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Sect. 1.—Authorities and officers: Sub-sect. 3, C. 
Sect. 2: Sub-sects. 1 & 2.] 


dangerous, & the steps prescribed by the “ dan- 
gerous structures’ provisions of 1894 Act were 
duly taken with regard to it, & an inspection of the 
party wall was made by the district surveyor. 
The county council paid to the district surveyor 
two sets of fees in respect of his inspection of the 
party wall, which was the dangerous structure in 
question, & claimed to recover the two sets of 
fees from the owners. They had already recovered 
one set of feces from one of the owncrs :—Held: 
the party wall was only one dangerous structure 
within the meaning of the Act, & the county 
council were entitled to recover only one set of 
fees in respect of the surveyor’s inspection of the 
same.— LONDON County CouNcIL v. SITEINMAN 
(1905), 93 L. T. 505; 69 J. P. 395; 3 L. G. R. 
977, D. CO. 

52. Recovery of fees—When ‘‘ default ’’ occurs 
~--1894 Act, s. 157 (2).|— Where default is made by 
a builder in payment of the fees due from him to 
the district surveyor under 1894 Act, s. 154, they 
nay, under above sub-sect., be recovered from the 
owner within six calendar months from the 
delivery to him of a proper bill specifying the 
amount of the fees, inasmuch as until that time 
the “matter of complaint’’ within Summary 
Jurisdiction Act, 1848 (c. 42), s. 11, does not arise. 
—CoRBETT v. BADGER, [1901] 2 K. B. 278; 70 
‘LL. J. K. B. 640; 84 L. T. 602; 65 J. P. 552; 
a W. RK. 5389; 17 T. L. R. 4743 45 Sol. Jo. 485, 

ot, 
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Sicr. 2.—GENERAL PROVISIONS OF LONDON 
BUILDING ACTS. 
SuB-S8EcT. 1.—DEFINITIONS. 


53. ** Building ’’—-Wooden structure without 
foundations.|—-A structure of wood, of considerable 
size, 16 feet by 13, & intended to be permanently 
used, as a shop, is a ‘* building ”’ within Metropolitan 
Building Act, 1855 (c. 122), although not let into 
the ground, but merely laid upon timbers upon the 
surface.-STEVENS v. GOURLEY (1859), 7 ©. B. 
N.S. 99; 2091. 3.0. P13; 14”. T. 333 6 Jur. 
N.S. 147; 8 W.R. 85; 141 E.R. 752. 

«lnnotations ;-—Apld, Richardson rv. Brown (1885), 49 J. DP. 
G61. Distd. Hall v. Smallpicec (1890), 59 L. J.M. C. 97. 
Consd. L. C. C. v. Pearce, [1892] 2 Q. B. 109; Southend- 
ou-Sea Corpn. vr. Archer, Same v. Homanis (1901), 70 
L. J. K. B. 328. Refd. Harris vr. De Pinna (1886), 33 
Ch. D. 238; L. C. C. v. Humphreys (1894), 10 U. I. RR. 
504; Badley v. Cuckficld Union R. D. C. (1895), 15 KR. 
461; Newell v. Onoskirk U. 1. C. (1907), 71 J. P. 119. 
Mentd. He Coltman, Coltman v. Coltanar (1881), 19 Gh. D. 
64; Brightman v. Tate, [1919] 1 K. B. 463. 

54. -—-- Roof inclosure.|—(C. was occupier of a 
house in the Metropolis, & there was part of his 
yard between the front of the house & the footpath 
of the street, the yard being inclosed by a brick 
wall. OC. raised the wall 5 feet, & then covered in 
the yard between the wall & his house with a roof, 
the said building being beyond the line of street, 
as certified by the superintending architect :— 
Held: the roof inclosure constituted a building 
within Metropolis Management Amendment Act, 
1862 (c. 102), 8. 75. Semble: the magistrate had 
power to order the roof to be removed, but not to 
order the wall to be reduced to its original height.— 
Cree v. St. PANcras VEstny (1869), 34 J. P. 


Annclation :~Consd. Wondon v. L. C. C., [1894] 1 Q. B. 


55. ‘* Public building *’—Ambulance station.]— 
An ambulance station structurally disconnected, 
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with any buildings, & from which the public is 
rigorously excluded, is not of itself a public building 
within Metropolitan Building Act, 1855 (c. 122), 
s. 8, so as to require the builder to deposit plans 
& sections of the building with the notice of its 
erection to the district surveyor under bye-law 
5, made under scct. 16 of Metropolitan Manage- 
ment & Building Acts (Amendment) Act, 1878 
(c. 82).—JOSOLYNE v. MEESON (1885), 53 L. T. 
319; 49 J. P. 805; sub nom. JOSELYN v. MEESON, 
1T. L. R. 665, D.C. 

Annotation :—Folld. Moses v. Marsland, [1901] 1 K. B. 668. 

56. —— Home for defective children.|—A 
house provided by the managers of the Metro- 
politan Asylums District as a permancnt home, 
but not as a school, for children who by reason of 
defect of intellect or physical infirmity cannot be 
properly trained in association with children in 
ordinary schools is not a ‘‘ public building ’’ within 
1894 Act.—MosEs v. MarsLaNnp, [1901] 1 K. B. 
668; 70 L. J. Q. B. 261; 83 L. T. 740; 65 J. P. 
183; 49 W. R. 217; 17'T. L. R. 190; 45 Sol. Jo. 
220, D. C. 

Annotation :— Refd. Mary Clurk Home, Trustees v. Anderson 

(1904), 91 L. "I. 457. 

57. ——— Public elementary school.]|—LONDON 
County CoUNCIL v. District SURVEYORS’ ASSOCN. 
& Wiis, No. 71, post. 

58. ‘*‘ Topmost storey ’’. -Need not be contained in 
four vertical walls.]|—By Metropolitan Building Act, 
1855 (c. 122), sched. I., the thickness of the external 
& party-walls of dwelling-houses & warehouses 
throughout the different storeys is regulated in 
accordance with rulés there laid down, the necessary 
thickness varying with the height & width of the 


wall ; by rule 5, provision is made for the mode of 


measuring the height of every topmost storcy, & 
by rule 6, ‘“‘the height of every wall is to be 
measured from the base of the wall to the level 
of the top of the topmost storey’ :—Held: a 
‘‘topmost storey ’’ need not necessarily be con- 
tained within four vertical walls, & floors or rooms 
inclosed on three sides by vertical walls & in front 
by the sloping roof of the house were storeys 
within the sched. & rules.—Foor v. HopGsoNn 
(1890), 25 Q. B. 1). 160; 59 L. J. Q. B. 343; 55 
J. P. 116, D. C. 

59. *‘ Building structure or work ’’—Movable 
seating for public hall.]|—The owners of a certain 
large building situate in Tondon called the 
Agricultural Uall, which was used for the purpose 
of public exhibitions or shows, were possessed of 
certain movable seating consisting of tiers of 
wooden platforms & capable of accommodating 
upwards of 3,000 persons, which scating they from. 
time to time erected for the accommodation of the 
spectators at such of the exhibitions as required it : 
--Held: such seating was not a “ building 
structure or work” within 1894 Act, s. 145; & 
the owners of the hall were not thereby required 
to serve a building notice on the district surveyor 
upon each occasion on which they re-erccted the 
seating.—VENNER v. M‘'DONELL, [1897] 1 Q. B. 
421; 66 L. J. Q. B. 2738; 76 L. T. 152; 61 J. P. 
181; vai R. 267; 13'T. L. R.4543 41 Sol. Jo. 


Annotations :-—Folld. Handover v. Meeson (1903), 67 J. P. 
313. Apld. Daubney v. Angel (1912),77 J. P. Jo.5. Refd. 
Moran v. Marsland, (1909} 1 K. B. 744; Goddard v. Greig, 
(1917) 2 K. B. 397. 


60. ———- Temporary flooring.|—Applts. were 
employed as contractors by a borough council to 
fit together & place in public baths which were 
vested in the council by London Government Act, 
1899 (c. 14), vigee tetrad wooden floorings in order 
that the baths might be used as halls during the 
winter months. Applts. began the construction 
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of the floorings before serving a building notice 
under 1894 Act, s, 145, on resp., the 8 istrict 
surveyor of the council. Resp. laid an information 
under the Act against applts. for neglecting to 
serve such a notice. The magistrate convicted 
applts., but found that the floorings did not affect, 
& were not likely to affect the baths :—Held: the 
case of Venner v. M‘Donell, No. 59, ante, was an 
authority governing this case. The floorings did 
not form a “structure, or building or work,” 
before the commencement of which a building 
notice must be served upon a district surveyor 
under 1894 Act, s. 145, as according to the finding 
of the magistrate they did not affect & were not 
likely to affect the building in which they werc 
placed, & so did not come within s. 78 of the Act. 
a DOVER v. MEESON (1903), 67 J. P. 318, 


61. ———_ Illuminated sign.| -—— Cuuversv. 
SCHENZIK, Ez p. LONDON CouNtTy CoUNCIL (1904), 
48 Sol. Jo. 605, D. C. 

62. —— Reservoir.|—Moran & Son, Ltp. v. 
MARSLAND, No. 49, ante. 

63. ——— Work incidental to sewer construction.| 
——DAUBNEY v. ANGEL (1912), 77 J. P. Jo. 6. 

—— Street boxes for supply of electricity.|— 
cage Lianutine, Vol. XX., p. 202, Nos. 

Party-wallis.] — Sec BOUNDARIES, VIL., 
pp. 304, 305, Nos. 261-268. 


Vol. 


errr 0 10 cee: ees, 


SUB-SECT. 2.—EXHMPTIONS AND SAVING 
CLAUSES. 

64. Crown property—Militia depot.|~—Buildings 
erected by the Comrs. of Lieutenancy of the City 
of London, under Militia (City of London) Act, 
1820 (c. 100), 8. 39, & Militia Law Amendment Act, 
1854 (c. 105), s. 2, for the custody of the arms & 
stores of the militia, are within the exemption in 
Mctropolitan Building Act, 1855 (c. 122), 5. 6. as 
““employed for Her Majesty’s use or service ” ; 
& it is not necessary to give notice to the district 
surveyor before commencing the building, under 
sect. 38. —R. v. JAY (1857), 8 HW. & LB. 4693 120 
i. R. 175; sw nom. JAY v. WaAMMon, 27 L. J. 
M. ©. 25; 30 L. IT. O. S. 1833 22 J. YP. 527; 4 
Jur. N.S. 407; 6 W. KR. 41. 
.lrnotation :-—Distd. Westininster Vestry v. Hoskins, [1899] 

2Q. B. 474. 


65. Volunteers’ drill hall..—A drill hall 
built for the exclusive use of a volunteer corps & 
vested in the commanding officer for military 
purposes is not exempt from Metropolis Manuge- 
ment Act, 1855 (c. 120), s. 75, on the ground that. 
ib is Crown property.—WESTMINSTER VESTRY Uv. 
[foskins, [1899] 2 Q. B. 474; sub nom. Sr. 
MARGARET’s & Sr. JOHN’S VESTRY 1. HOSKINS, 
68 L. J. Q. B. 840; 81 L. T. 390; 63 J. P. 725; 
MN i R. 649; 15 T. L. R. 414; 48 Sol. Jo. 571, 
-{nnotation :-—Dbtd. Hornsey U. C. v. Hennell, [1902] 2 

K. B. 73. 





66. —— Buildings subject to Crown’s option to 
lease.|— Buildings of which her Majesty’s Comrs. 
of Works have entered into an agreement to take a 
lease at their option when the buildings are com- 
pleted, the said buildings being built under the 
supervision of an architect subject to the approval 
of the surveyor of the Comrs. of her Majesty's 
Board of Works, do not come under the exemption 
in 1894 Act, s. 202.—Druny v. RICKARD (1899), 
63 J.P. 874; 15 T. L. R. 188, D.C. 

67. Building vested in & in occupation of 
Crown.]—On Apr. 5, 1911, a summons was taken 





. 
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out under 1894 Act, s. 153, by resp., a district 
surveyor for the purposes of London Building 
Acts, against a firm of builders for non-compliance 
with a notice of irregularity which had been served 
upon them by resp. on Mar. 31, 1911, under 1804 
Act, s. 151, in respect of a building in course of 
erection by them. The building was admittedly 
not in accordance with the London Building Acts. 
On July 20, 1911, a metropolitan magistrate made 
an order for compliance with the notice, the 
building having at that date become vested in & 
in the occupation of the Crown:--Held: the 
magistrate had no power to make the order. The 
order related to the building itself & was not 
merely an order that the builder should pay a fine 
for some previous offence, & inasmuch as the 
building was at the date of the order vested in & 
in the occupation of the Crown, it was within the 
exemption contained in 1894 Act, s. 202.—DELLAR 
BRoturErs, LD. & TERRITORIAL ForRcE ASsocn. 
OF COUNTY OF LONDON v. Drury, [1912] 2 K. B. 
209; S1L. J. K. B. 766; 106 L. T. 806; 76 J. P. 
239; 28°. L. 1. 345; 10 L. G. R. 305, D.C. 

.|- Sce 1804 Act, s. 202; 1905 Act, ss. 41, 
42; 1908 Act, ss. 22, 77, 78; 1909 Act, s. 69. 

68. Exemption by virtue of special Act. -Canal 
company.] —LBy Metropolitan Building Act, 1855 
(c. 122), s. 38, two days before any building is 
commenced, a notice in writing containing specilied 
particulars must be given by the builder to the 
district surveyor appointed under the Act; & 
s. 6 exempts from the operation of this part of the 
Act any building belonging to a canal co., ‘* & 
used for the purposes of”? the cana] under the 
provisions of any Act of Parliament. 

A canal co. under their statutory powers put up a 
building upon one of their wharves, the wharf 
& the building being let by the co. to an institution 
for distributing firewood. The building was used. 
by the tenants as a place in which to chop up 
firewood. The co. were not a carrying co., but 
took tolls for the passage of barges along their 
canal, & it was agreed between themselves & 
their tenants that all the wood required by the 
latter should be brought to the wharf & building 
in their barges along the co.’s canal :—Held: 
the building was not ‘“ used for the purposes of 
the canal” within Metropolitan Building Act, 
1855 (c. 122), s. 6. & therefore the notice required 
by s. 38S ought to have been given.--CooLk v. 
Loveckovn, [1895] 2 Q. B. 44; 62 T. J. M. Cc. 
1638; 69 LT. 19; 575. P. 6475 41 W. R. 570; 
9T. 1. KR. 4553 37 Sol. Jo. 4773 6 RR. 418, DD. 6. 
Annotation 2 - Mentd. Jolliott 7 LL. C265, (1899) 2 Q. B. 277. 

69. - Crystal Palace Act, 1881.|- CkYsTAL 
PALACE Co. vo. LONDON County COUNCLL (1900), 
WT. 1. R184, 72). C. 

70. - Dock company.; By Metropolis 
Management Act, 1555 (c. 120), 5. 70, it is required 
that before beginning to lay or dig out the founda- 
tions of any new building seven days’ notice in 
writing should be given to the local See by 
the person intending to build. In 1894 a dock co. 
obtained statutory authority to make certain 
alterations in their dock premises, & if became 
necessary as ancillary to those alterations to 
demolish a certain workshop & erect another in 
its place. No notice of the intention of the dock 
co. to erect the new workshop was given to the 
local authority :—Held; the interference & control 
involved in Metropolis Management Act, 1855 
(c. 120), s. 76, was inconsistent with the powers 
conferred upon the dock co. under their statutory 
authority, & there was therefore no need for them 
to give notice to the local authority of their 
intention to erect the new workshop.—SURREY 
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Sect. 2.—General provisions of London Building Acts: 
Sub-sects. 2, 3, 4, 5, 6 & 7.] 

COMMERCIAL Dock Co. v. BERMONDSEY CORPN., 

([1904] 1 K. B. 474; 73 L. J. K. B. 293; 90 L. T. 

123; 68 J. P. 155; 52 W. R. 446; 20 T. L. R. 

208; 2L. G. R. 356, D. C. 

Annotations :—Apld. Moran v. Marsland, [1909] 1 K. B. 
744; Kershaw v. L. M. & S. Ry. (1924), 23 L. G. R. 592. 


71. Buildings for education authority.|— 
Applts. as the local education authority for London 
commenced to erect a building to be used as a 
public elementary school. By the code of building 
regulations for public clementary schools issued 
by the Board of Kducation in pursuance of the 
Hducation Acts, 1870 to 1902, such buildings are 
required to comply with the provisions thercin 
stated as to the height & dimensions of the rooms, 
corridors, & staircases, the construction of the 
walls, floors, roofs, & staircases, the lighting, 
ventilating & warming of the buildings & the 
sanitary arrangements in connection with them. 

By 1894 Act, s. 201 (5), ‘‘ public buildings 
occupied for public purposes by the County Council 
of London ” are exempt from the operation of the 
portion of that Act relating to the construction of 
buildings. Applts. did not before commencing 
to build serve a building notice upon the district 
surveyor in accordance with 1894 Act, s. 145 :— 
Held: applts. were not exempt from the obligation 
to serve a building notice either by the fact: that the 
building was a public elementary school & as such 
subject to the jurisdiction of the Board of Educa- 
tion, or that it was a “ public building occupied ”’ 
by applts. ‘‘ for public purposes,” or that the 
district surveyor was an officer appointed & 
dismissible by applts.— LONDON CouNTy CoUNCIL 
?. DistrRicr SuRVEyorRs’ Assocn. & WILLIS, 
[1909] 2 K. B. 188; 781. J. K. B. 729; 100 L. T. 
a Pe P. 291; 257. L. R. 463; 7L. G. R. 


Annotations :—- Consd. Holliday & Greenwood ». District. 
Surveyors’ Assoen. & Dicksee, [1914] 2 K. B. 803. Refd. 
Daubney v. Angel (1912), 77 J. P.Jo.5 Mentd. Galbraith 
v. Dicksco (1910), 102 L. T. 890; Akers», Daubney (1915), 
85 L. J. K. B. 315. 


_ 12, -—— ~—.]-- A firm of builders had entered 
into a contract with the London County Council 
as the education authority for the county of London 
for the erection of certain buildings to be erected 
as a public elementary school according to plans 
approved by the Board of Education. No 
building notice was given to the district surveyor. 
The builders were convicted of an offence under 
1894 Act :—Held: 1894 Act, s. 145 was a provision 
in a local Act ‘‘ dealing with the construction of 
new buildings ’”’ within Education (Administrative 
Provisions) Act, 1911 (c. 32), s. 3, & therefore did 
not apply to the buildings in question; & conse- 
quently the conviction was wrong.—HOLLIDAY 
& GREENWOOD, Jrp. v. District SURVEYORS’ 
Assoon. & DickssE, [1914] 2 K. B. 803; 838 L. J. 
K. B. 1482; 110 L. T. 983; 78 J. P. 262; 30 
T. L. R. 370; 12 L. G. R. 633, D. C. 

aati :—Mentd. Akers v. Daubney (1915), 13 L. G. R. 


73. - —— Railway company.|—A railway co. in 
1866 were empowered by a special Act to “ enter 
upon, take & use ” for the purposes of their railway 
& certain site adjoining a street in the Metropolis. 
The special Act incorporated the Railways Clauses 
Act, 1845 (c. 20), by s. 16 of which the co. “ may 
erect & construct such... buildings... & 
other works & conveniences as they think proper ”’ 
& “may do all... acts necessary for making 
maintaining ... & using the railway.” In 1908 
the co. erected upon the site an accumulator shed 
which was used for railway purposes in connection 
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with the electrical signalling upon their railway. 
The shed was in front of the general line of buildings 
in the street :—Held: both the general power to 
‘‘use’’ the site for the purposes of the railway 
given by the special Act & the general powers 
given by Railways Clauses Act conferred a 
statutory power to erect the accumulator shed 
upon that site within 1894 Act, s. 31, & a special 
power authorising that particular work was not 
necessary to entitle the co. to build in front of the 
general building line without the consent of the 
county council.—METROPOLITAN I[y. Co. v. 
LONDON County Councin, [1913] 2 K. B. 249; 
82 I. J. K. B. 642; 108 L. T. 420; 77 J. P. 190; 
29 T. L. R. 361; 11 L. G. R. 494, D. C. 

74. .|—By a special Act, resp. railway 
co. were authorised to make & maintain railways 
& (inter alia) all “‘ proper” stations, works, | 
conveniences connected therewith. The Act in- 
corporated the Railway Clauses (Consolidation) 
Act, 1845 (c. 20), s. 16, of which empowered 
railway cos. (inter alia) to execute works 
construct such buildings & other works & con- 
veniences ‘‘ as they think proper.” 

Under these powers the railway co. executed 
certain sanitary works & constructed certain 
sanitary conveniences at one of their stations. 
Applt., a sanitary inspector, preferred informations 
against them for breaches in respect of these 
conveniences of byelaws made by the London 
Younty Council in pursuance of Metropolitan 
Management Act, 1855 (c. 120), s. 202. The 
magistrate found as a fact that the sanitary 
conveniences were proper conveniences within 
s. 5 of the special Act. He further found that 
the exercise by applt. of some of the rights con- 
ferred by tbe bye-laws would or might cause 
inconvenience & for danger to the working by the 
railway co. of the traffic on their lines; but the 
exercise by applt. of the said rights, with reference 

the said water-closets would not have causcd 
any such inconvenience or danger :—Held: the 
interference & control involved in Metropolis 
Management Act, 1855 (c. 120), s. 202), were 
inconsistent with the powers conferred on resp- 
railway co. by the special Act, & therefore the 
bye-laws made under Metropolitan Management 
Act, 1855 (c. 120), s. 202, did not apply to the 
premises & works of resp. co.--ICERSHAW J. 
LONDON, MipLaANnp & Scorrisu Ry. Co. (1924), 23 
L. G. R. 592. 

-——.]:—See HiaHways, Vol. XXVI., pp. 507, 
508, 510, Nos. 2131-2135, 2153. 








SuB-SEcT. 3.—APPLICATION OF ACTS WHEN BUILD- 
INGS REBUILT, ALTERED OR CONVERTED. 


Hod 1894 Act, ss. 5 (6), 207-212, 1905 Act, 
s. 6 (1). 

75. Building more than half taken down—Power 
of district surveyor to direct rebuilding of party- 
wall.]|—Subsequently to the commencement of 
1894 Act, a building within thé administrative 
county of London, which had bcen partially 
burnt, was taken down for more than half its 
cubical extent, but the party-wall between it & 
the adjoining building was taken down to the 
extent of less than one-half thereof, & re-erected 
in conformity with the previous building acts. 
The district surveyor ordered the party-wall to be 
rebuilt from the ground upwards in accordance 
with 1894 Act :—Held: under 1894 Act, s. 208, 
the surveyor had no jurisdiction to order the 
remaining part at least of the party-wall to be 
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pulled down & rebuilt in accordance with the 
requirements of that act.—CRow v. REDHOUSE 
(1895), 59 J. P. 663; 11 T. L. R. 563, O. A. 

76. Exemption from 1894 Act—Houses erected 
under building scheme made before passing of Act.] 
—The exemption from the operation of 1894 
Act, contained in s 212 of that Act in favour of 
buildings to be carried out under a contract 
entered into before the passing of the Act applies 
not merely to buildings to be erected under a 
contract with a builder according to definite plans 
& specifications, but also to buildings to be erected 
under a building agreement for the development 
of a building estate, the complete performance of 
which may extend over a period of years.—- 
TANNER v. OLDMAN, [1896] 1 Q. B. 60; 65 L. J. 
M.C.10; 73 L. T. 404; 44 W. R. 63; 40 Sol. Jo. 
12; 15 R. 608; 59 J. P. Jo. 693, D. ©. 


Annotation :—Mentd. W . D.C. ». 
0d aoe d. Withington U. D. C. ». Moore (1898), 


77. What amounts to repair-—-Replacement of 
roof.|—A certain house in London had a flat 
wooden roof covered with zinc. The zinc having 
become defective, the owner employed a builder 
to re air it. The builder stripped off the zinc, 
& substituted for it felt covared with a layer of 
asphalte. On appeal by the builder against a 
conviction for failing to serve a building noticc 
in accordance with 1894 Act, s. 200: -Held: 
there was evidence on which the magistrates 
might find that the stripping of the root & the 
substitution of another material for the external 
covering was an alteration which was something 
more than a repair, & consequently did not come 
within the exception.—- GODDARD v. GREIG, [1917} 
2K. B. 397; 861. J. K. KB. 14853; 117 1. T. 277; 
81 J.P.2143; 15 L. GR. 552, D. c. 
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SuB-SECT. 4.-- BUILDING NOTICES. 

Sce 1894 Act, ss. 145, 147, 149. 

What are buildings, structures or works.|—- 
See Sub-sect. 1, anie. 

78. Necessity for notice—-Repairs not affecting 
external construction.|—'The occupier of a house 
within the limits of the metropolitan building Act 
ordered his builder to do, & the builder did, without 
giving notice to the district surveyor, repairs which 
consisted in replacing the frame of the entrance 
door which had become decayed, & in repairing 
with old bricks part of the brickwork on cach side 
of the doorway which had become defective. 
The opening of the doorway was not enlarged, but. 
rather contracted ; & the structure of the exterual 
wall was not in any other respect altered :— Held : 
no notice had been necessary, as the work was 
within sect. 9 of the Act, that is, ‘‘ work done for 
necessary repair not affecting any ecxtcrnal or 
party-wall in, to, or upon any old bvilding.”— 
BADGER v. DENN (1858), 22 J. P. 129. 

Annotation :-—Refd. Goddard v. Greig, [1917] 2 K. B. 397. 

79. —-— Where district surveyor has duty of 
inspection.|—-WESTMINSTER CORPN. v. WATSON, 
No. 42, ante. 


SuB-sEcT. 5.—DUTIES AND POWERS OF 
DistTRIcT SURVEYOR. 


See Sect. 1, sub-sect. 3, B., anie. 


Sup-sect. 6.—SANcTiIons, NOTICES AND PLANS. 


See 1894 Act, ss. 174, 187, 188, 190, 194, 195; 
898 Act, 8. 5. 
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80. Notice as to dangerous structure—Necessity 
for proof of service on owner.|—By 1894 Act, 
s. 188, any notice order or other document required 
to be served under that Act, the service of which is 
not provided for by the Summary Jurisdiction 
Acts may be served, if no person be found on the 
premises to which it relates by fixing a copy on 
some conspicuous part of the building to which 
it relates. By Summary Jurisdiction Act, 1848 
(c. 43), s. 1, a summons issued upon any informa- 
tion or complaint shall be served by delivering 
it to the person to whom it is directed or by leaving 
it with some person for him at his last or most 
usual place of abode. A summons issued upon 
a one made under 1894 Act & addressed 
‘To the owner ”’ of a building alleged to be in a 
dangerous condition, was served by fixing a copy 
of the summons on a conspicuous part of the 
building. The premises were said to be un- 
occupied. ‘The owner did not appear on the 
summons :—Held: in the absence of evidence 
that reasonable inquiry had been made to find 
out who was the owner so that he could be served 
under Summary Jurisdiction Act, 1848 (c. 43) 
s. 1, the provisions of 1894 Act, s. 188, were not 
applicable & therefore the service was bad.—R. v. 
Mrap, [1898] 1 Q. B. 110; 66 L. J. Q. B. 874; 
O1 J.P. 7593 sub nom. R.v. Mean, he p. LONDON 
County Councin, 77 L. T. 4623; 46 W. It. 61; 
i . I. R. 143 42 Sol. Jo. 14; 18 Cox, C. C. 670, 


‘See, now, 1898 Act, s. 5. 
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SuB-secT. 7.—LEGAL PROCEEDINGS, EXPENSES 
AND PENALTIES. 

See 1894 Act, ss. 164 (1), 200; 1898 Act, 
ss. 6,7; 1905 Act, 8s. 24; 1008 Act, ss. 18 (5), 21. 

81. Limitation of time for proceedings ---Removal 
of dangerous structure.|—Metropolitan Building 
Act, 1855 (c. 122), s. 78, authorises the Comrs. 
under that Act, in certain cases, to take down, 
repair, or otherwise secure, dangerous structures ; 
& enacts that the expenses incurred by them shall 
be paid by the owner of the structure. No time 
for making complaint in respect of the cxpense 
is limited by this Act.—LABALMONDIERE Uv. 
ADDISON (1858), 1 BE. & HK. 41; 28. J. M. ©. 25; 
23 J. .2613; 5 Jur. N.S. 431; 120 BE. R. 823. 
Annotations :— Refd. Corbett v. Peden ts hae 2 oa LB. 278. 


Mentd. Kddleston ». Francis (1880), S. 568; 
(irece v. Hunt. (1), Grece v. Hunt (2), Greece v. Comber, 


Greece v. Crowhurst. (1877), 2 9: hk. D. 389; White «. 
Colsun (1881), 46 J. 1. 565; Pool & Forden ae 
Board ». Gunning (188%), 51 L. J. M. C. 493 Hlllott v. 


Russell, [1902] 2 K. B. 748. 

82. ——— Infringement of building line.|-—By 
Metropolis Management Amendment Act, 1862 
(c. 102), s. 75, the erection, without the consent of 
the Metropolitan Board of Works, of any building, 
etc., in any street. etc., beyond the general line of 
buildings is prohibited, & it is enacted that for any 
infringement of that provision the vestry or board 
may summon the offender before a justice, who 
may order the demolition of the building & make 
an oder for costs; & that, on default by the 
owner, the vestry or board nay enter & demolish 
it; & sect. 107 enacts that ‘‘ no person shall be 
liable for the payment of any penalty or forfeiture 
under the recited Acts or that Act, for any offence 
made cognisable before a justice, unless the 
complaint respecting such offence have been 
made. before such justice within six months next 
after the commission or discovery of such offence "’ : 
—Held: this limitation clause applies only to the 
case of pecuniary penalties or forfeitures, & not to 
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Sect. 2.—General provisions of London Building Acts: 
Sub-sect. 7. Sects. 3, 4, 5, 6 & 7.] 


offences under sect. 75.—BERMONDSEY VESTRY v. 

JOHNSON (1873), L. R. 8 C. P. 441; 42 L. J. M. C. 

67; 28 L. T. 665; 37 J. P. 392; 21 W. R. 626. 

Annotation :—Mentd. Morant v. Taylor (1876), 34 L. T. 139. 
——.]— See Hiauways, Vol. XXVI., p. 509, 

Nos. 2138-2141. 

8. —— Erection of structure without licence. |— 

s. erected a temporary wooden structure within 

etropolitan area without a licence from the 
Metropolitan Board of Works as required. by 
Metropolitan Building Act, 1882 (c. 14), s. 13. 
Within six months of the discovery, but more than 
six months after the completion of the erection, 
the board made a complaint, & took out a sum- 
mons against resps. for the recovery of penalties 
imposed by the Act :—Held: the offence was a 
continuing one, & the period within which the 
complaint must be made did not commence to 
run from the day on which the erection was 
completcd.—METROPOLITAN BOARD OF WORKS v. 
ANTHONY & Co. (1884), 54 L. J. M. C. 39; 49 
J.P. 229; 33 W. R. 166, D. C. 

.{nnotutions :-—Refd. L. C. C. v. Worley, [1894] 2 Q. 13. 826. 

Mentd. Reay v. Gateshoad Corpn. (1886), 55 L. I’. 92. 

84. —— .|—A liability to penalties for 

erecting a wooden structure without licence under 
Metropolitan Building Act, 1882 (c. 14), s. 13, 
which existed on Jan. 1, 1895, when 1894 Act, 
came into operation, is saved by sect. 215 of the 
latter Act; but proceedings which have been 
delayed for more than six months after Jan. I, 
1895, cannot be taken tur the recovery of such 
penalties owing to the operation of Summary 
Jurisdiction Act, 1848 (c. 43), s. 11.—R. v. CLUER, 
kz p. LONDON County CoUNCIL (1897), 67 L. J. 
Q. B. 36; 77 L. T. 489, D. C. 
_—— -1—(1) Land may be so situate as 
admit of being drained by gravitation into an 
existing sewer,’’ within 1894 Act, s. 122, notwith- 
standing that, owing to the construction or 
management of the sewer, drainage from the 
land cannot in time of flood find its way into the 
sewer. 

(2) Proceedings may be brought under 1894 
Act, s. 200, to recover a penalty imposed by sub- 
sect. 9 thereof at any time within six months of 
the date of the completion of a house erected, 
without a licence, otherwisc than in accordance 
with the provisions of Part XI. of the Act.— 
ELLIS v. LONDON County CounciL, [1904} 1 
K. B. 283; 73 L. J. K. B. 151; 90 L. T. 206; 68 
J.P.99; 52 W. KR. 381; 21. G. R. 147, D.C. 

86. —-—- Failure to obey surveyor’s directions.|— 
BOvILL v. GisBs, No. 39, ante. 

87. By whom payable-—‘*‘ Owner.’’]|—A chapel 
was let by M. to N. for twenty-one years, & be- 
coming a dangerous structure, was shored up 
after notice by the comr., under Mctropolitan 
Building Act, 1855 (c. 122) :—Held: the order for 
reimbursement ought to be made not on M. but 
on N., who was the owner, within Metropolitan 
Building Act, 1855 (c. 122), ss..3, 73, as being in 
possession of the profits, & occupying the premises 
other than as tenant from year to year.—MoOuRI- 
LYAN v. LABALMONDIERE (1861), 1 E. & E. 533; 
30 L. J.M.C.95; 25 J. P. 340; 7 Jur N.S. 627; 
9 W. R. 341; 120 E. R. 1009; sub nom. BR. v. 
MOURILYAN, 3 L. T. 668. 


:—Consd. Hunt v. Harris (1865), 19 C. B. N. 8. 
13. Folld. Wigg v. Lefevro (1892), 8 T. L. I. 493 


Apportionment between landlord & tenant.|/—See 
LANDLORD & TENANT, Vol. XXXI., pp. 305 ef seq. 

Liability of adjoining owners for party walls.]— 
See BOUNDARIES, Vol. VII., pp. 305 et seq. 
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METROPOLIS. 


Sect. 3.—FORMATION AND WIDENING OF 
STREETS. 


See 1894 Act, Part II.; 1898 Act, ss. 3, 4, 
Ate Vol. XXVI., pp. 510-518, Nos. 2154- 
7 e 


Secr. 4.—BUILDING LINE. 
See 1804 Act, Part III. ; Higuways, Vol. XXVI., 
pp. 501-510, Nos. 2086-2153. 


Sect. 5.—NAMING AND NUMBERING OF 
STREETS. 


See 1894 Act, Part IV.; 


HIGHWAYS, Vol. 
XXVI., p. 517, Nos. 2199, 2200. 


Srecr. 6.—OPEN SPACES ABOUT BUILDINGS 
AND HEIGHT OF BUILDINGS. 

See 1894 Act, Part V.; Hiauways, Vol. XXVL, 
pp. 509, 510, Nos. 2145-2153. 

88. What are working class dwellings.|—On an 
appeal under 1894 Act, s. 150, in which the matter 
at issue was whether certain dwelling-houses were 
dwelling-houses ‘“‘ to be inhabited by persons of the 
working class’ within the proviso 1894 Act, s. 13 (5), 
a magistrate found that ‘‘ the dwelling-houses when 
completed would not bespecially adapted for inhabi- 
tation by persons of the working class only. They 
would be suitable for occupation by any person living 
in a small way whether belonging to the working 
class or not,’’ & that ‘‘ resp. had no intention that 
the houses should be occupied by persons of the 
working class only, but that he intended them for 
occupation by anyone who would take them ”’ :— 
Held: it was doubtful whether the magistrate had 
applied the proper test under the sect. to the two 
questions of fact, & he may have misdirected 
himself by limiting the scope of the ‘‘ adaptation "’ 
by the words “specially” & “only,” & by 
limiting the scope of the ‘intention’ by the 
addition of the word ‘ only.’’ 

Semble: if a dwelling-house is adapted in its 
construction for occupation by a number of 
families in separate tencments, it is ‘‘ adapted to 
be inhabited by persons of the working class”’ 
within the proviso, although it may be occupied 
by a clerk or any person of small means.—CROW 
v. Davis (1903), 89 L. T. 407; 67 J. P. 319; 19 
T. L. R. 505, D.C, 

89. —-—.]—-Where a person proposes to erect 
houses in a locality almost entirely inhabited by 
persons of the working class, which are con- 
structed in such a way that it is practically certain 
thet when constructed they would be inhabited 
by persons of the working class, such buildings are 
deemed to be ‘‘ dwelling-houses inhabited or 
adapted to be inhabited by persons of the working 
class’? within 1898 Act, s. 4.—€@Row v. DAVIS 
(No. 2) (1904), 91 L. T. 88; 68 J. P. 447; 2 
L. G. R. 1034, D. C. 


Sect. 7.—CONSTRUCTION OF BUILDINGS. 

See 1894 Act, Part VI.; 1908 Act; 1909 Act. 

Party-walls.|—See BOUNDARIES, Vol. VII., pp. 
304-310, Nos. 261-315. 

90. Uniting buildings—-What  constitutes.|/— 
Before Metropolitan Building Act, 1855 (c. 122), 


Part X1.—METROPOLITAN BUILDING LEGISLATION. 


came into operation, an opening was made in the 
wall which separated two adjoining houses, 
numbered 66 & 67 A. street. A third house 
numbered 6 L. lane, afterwards came into the 
same occupation, & an opening was then & after 
the Act came into operation, made in the wall 
which divided the house in L. lane, from No. 66, 
A. Street. The three houses taken together 
exceeded in area 216,000 cubic feet, but the cubic 
area of No. 6, L. lane, & 66 A. street, was less 
than that quantity. Mctropolitan Building Act, 
1855 (c.. 121), 8. 28, provides, that ‘‘ where an 
opening is made in a party wall dividing buildings, 
which if taken together would contain more than 
216,000 cubic feet ’’ certain conditions must be 
complied with :-— Held: Nos. 66 & 67 A. street 
had been united so as to become one building, & 
in making the opening in the wall between No. 66 
& the house in L. lane, the conditions required by 
sect. 28 must be complied with.— ASHBY v. Woop- 
THORPE (1863), 3 New Rep. 249; 33 L. J. M. G. 
68; VL. T.409; 27 J.P. 792; 12 W. RB. 209. 

91. --- Addition of new building.|-—By 
Metropolitan Building Act, 1855 (c. 121), s. 9, an 
addition to an old building is subject to the regula- 
tions of the Act ; by sect. 27, r. 4, certain buildings 
containing more than 216,000 cubic fect are to be 
divided by party-walls; & by sect. 28, r. 2, no 
buildings shall be united, if when so united they 

ill be in contravention of the Act. A new 
building was added to an old building the united 
building containing more than 216,000 cubic feet : 
—Held: the united building was not within the 
words of the Act, & necd not be divided by a 
party-wall.—ScoTt v. LEGG (1877), 10 Q. B. J). 
236; 46 L. J. M. C. 267; 36 L. T. 456; 41 J. P. 
773; 25 W. R. 594, C. A. 

92. ——- ——— Connection by covered way.]— 
1894 Act, s. 77 (1), prohibits the “ uniting” of 
buildings, except where they are wholly in one 
occupation, or are constructed or adapted to be so. 

A builder proposed to build six blocks of flats 
to be used as private residences. ‘Iwo of these 
blocks fronted on a strect, one of these being coin- 
pleted & the other only partially so. The proposal 
showed four other blocks in the rear of these, & 
each of the four blocks as proposed to be erected 
contained its own staircase, its own entrance, & a 
connection between each pair of adjacent blocks 
by a door leading from the bathrooms of one block 
to the bathrooms of the adjacent block. ‘There 
was also a passage or corridor leading from end 
to end through the four blocks. ‘The walls between 
these four blocks were party-walls going up to, 
but not through, the roof, & each block was 
capable of being let separately. What the builder 
intended to erect was a single separate building, & 
not a union under one roof of separate buildings : 
—Held : the connecting of the blocks by means of 
a corridor was not a ‘ uniting” of theia within 
1894 Act, s. 77 (1), & there had been no “ uniting ” 
of buildings, either of the partly completed block 
in front with the four blocks in the rear, or of 
these four blocks with each other.  —_ 

The mere connecting of two buildings by a 
covered passage or way does not come within the 
sect. as a uniting of the buildings. ; 

Semble: sect. 77 means the union of two exist- 
ing & separate buildings which were built as 
separate buildings, & which have been united 
within the meaning of that sect., & the sect. does 
not apply to additions built on to, & connected 
with, a previously existing structure.—-GOODCHILD 
v. MATTHEWS (1903), 8 L. T. 369; 67 J. P. 296 ; 
19T L. R. 4923; 11. G. R. 523, D.C. 

93. ——— Buildings united by openings—Con- 
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struction of further openings.|—(1) Where build- 
ings nct wholly in one occupation are in fact united 
by an opening, although the said opening may have 
been made without the necessary consents under 
Metropolitan Building Act, 1855 (c. 121), or under 
1894 Act, it is no offence against s. 77 (1) of the 
latter Act to make another opening between the 
same buildings. 

(2) The words ‘ or are constructed or adapted 
to be so’ in the same sub-sect. have reference to 
the state of things at the time of the uniting & not 
at the time of the original construction.—Woop- 
ye ve SPENCER & HUSBANDS (1899), 63 J. P. 


Annotation :—.As to (2) Refd. Goodchild v. Matthews (1903), 
67 J.P. 296. 


94. Roof covering—Material partly combustible 
& partly incombustible.|—The roof of a building 
was covered externally with materials consisting 
of woven wire material coated with an vleaginous 
compound. The coating would ignite & burn 
away, leaving the wirework uninjured :—Held : 
the roof was not covered with “ incombustible 
materials’ within Metropolitan Building Act, 1855 
(ec. 122), s. 19 (1).---PAYNE 2». Wriawut, [1892] 1 
Q. KB. 104; 61L.5.M. 0.7; 65 1. T. 6123 56 
J.V.120; 40 W. RR. 191; 8 T. L. RR. 543 36 Sol. 
Jo. 61, D. C. 

95. Separation of buildings—Buildings used 
partly for trade—Separation by concrete floor.|--- 
Applts. erected a building consisting of eight 
floors. The basement was intended to be used for 
the packing of goods, the ground floor as a retail 
shop, & the floors above for dining-rooms & 
kitchens. The two upper storeys were supported 
by a concrete floor 94 inches thick, with four 
openings in it for the purposes of lifts. The 
cubical contents of the whole building were 
289,456 feet, including a staircase which was 
16,636 cubic feet, & the cubical contents above 
the concrete floor were 62,087 feet :—-Held: the 
building was a building used partly for the pur- 
poses of trade & the provisions of Metropolitan 
Building Act, 1855 (c. 122), s. 27, r. 4, had not 
been complied with.— TOLLAND ». WALLEN (1894), 
70 L. T. 376; 10 T. L. BR. 300; 38 Sol. Jo. 326 ; 
10 R. 583; 58 J. P. Jo. 182, D.C. 

96. Building used partly as dwelling-house 
—Public-house.|—A fully licensed public-housce is 
not a building ‘‘ used in part for purposes of trade 
or manufacture & in part as a dwelling-house ” 
within 1894 Act, s. 74; so that the means of 
approach to the part used as 2» dwelling-house 
need not be constructed of fire-rcsisting materials 
as required by that sect.—CARRITT v. GODSON & 
Sons, [1899] 2 Q. B. 198; 68 L. J. Q. B. 799; 80 
I. T. 771; 63 J. P. 644; 15 T. L. R. 400; 19 
Coz, C. C. 355, D. C. 

Annotations :—Distd. Dicksee ». Hoskins, (1901) 2 K. B. 
660. Refd. R. v. Shiel (1900), 82 L. T. 587; L. C. 6. v. 
Cannon Brewery Co. (1910), 103 L. T. 574. 

97. ———.|-—In a special case stated 
by a metropolitan police magistrate upon an 
objection raised by a district surveyor that 1894 
Act, s. 74 (2), applied to a building about to be 
erected as a beerhouse, the magistrate found as 
a fact that the basement & ground floor of the 
building were intended to be used for the pur- 
pose of the trade of a beerhouse & that the part 
above the ground-floor was intended to be used 
as a Gwelling-house for the licensed occupier ; 
but he held that the case was governed, by the 
decision in Carritt v. Godson & Sons, No. 96, ante, 
& overruled the objection of the district surveyor : 
—Held: the question whether the building was 
within 1894 Act, s. 74 (2), was concluded by the 
finding of fact in the case at bar, which was binding 
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Sect. 7.—Conatruction of buildings. Secis. 8, 9, 10, 
jl & 12.) 


on the ct.—Dicxsrr v. Hoskins, [1901] 2 K. B. 
660; 70 L. J. K. B. 851; 85 L. T. 205; 65 
J.P. 612; 49 W. R. 693; 17 T. L. BR. 660, C. A. 

98. Chimney flue—Adequacy of brickwork.|-— 
AERATED BREAD Co. v. SHEPHERD (1897), 13 
T. L. R. 311; 41 Sol. Jo. 385. 





Sect. 8.—TEMPORARY BUILDINGS AND 
WOODEN STRUCTURES. 

See 1894 Act, Part VII. 

99. Power to licence in borough council— 
London Government Act, 1899 (c. 14),s. 5, sched. II., 
Part I.|—A structure made wholly of wood, except 
so far as nails are used in its construction, & 
erected for the temporary purpose of enabling 
persons to view a public procession or spectacle, 
is a wooden structure within 1804 Act, s. 84, & the 
power to licence the setting up of such a structure, 
& to take proceedings for default in obtaining or 
observing the conditions of a licence, is transferred 
by above Act from the London County Council to 
each of the borough councils established by that 
Act as respects their borough.— WESTMINSTER 
CORPN. v. LONDON Country Councin, [1902] 1 
K. B. 326; 71L J. K. B. 244; 86 L. 7. 53; 66 
J.P.199; 50 W. R. 429; 18 T. lL. i. 187, D.C. 
| rig ee a Westininster Corpn. v. Watson, [1902] 


100. —-—-.]|—The licen -e of the borough council 
under Metropolis Management Act, 1855 (c. 120), 
s. 122, for the erection of a hoarding in a strect 
is required in the case of al] hoardings erected under 
sect. 121 of that Act. Sects. 121, 122, 123 are 
not provisions ‘‘ dealing with the construction of 
new buildings ’”’ within Education (Administrative 
Provisions) Act, 1911 (c. 32), s. 3, & school build- 
ings though built in accordance with plans 
approved by the Board of Education are not 
exempted from their operation.—Hicas & HILL, 
Lip. v. STEPNEY BorouGaH Councn., [1914] 1 
K. B. 505; 83 L. J. K. B, 204; 110 L. T. 377; 78 
J.P.134; 307. L. R. 198; 12 L. G. R. 395. 

101. What are wooden structures of movable or 
temporary character—Steam roundabout, shooting 
gallery, & caravans.|-- A steam roundabout, shoot- 
ing gallery, & caravans are not ‘“‘ wooden structures 
or erections of a movable or temporary character ”’ 
within Metropolis Management & Building Acts 
Amendment Act, 1882 (c. 14), s. 13, & may, 
therefore, be set up without obtaining from the 
London County Council the licence in writing 
prescribed by that sect.—HALL v. SMALLPIECE 
(1890), 59 L. J. M. C.97; 54 J. P. 710, D. C. 
Annotations :-—Apld. L. C. C. v. Pearce, [1892] 2 Q. B. 109; 

L. O. C. v. Humphreys, (1894) 2 Q- B.755. Refd. Keeling 

v. Wirral R. D.C. (1925), 23 L. G. KR. 201. 

102. ——— Structure for carrying on business 
during repair.}—-The proviso attached to Metro- 
polis Management & Building Acts Amendment 
Act, 1882 (c. 14), s. 13, allowing a et . 
wooden structure to be ‘ erected by a builder for 
use during the alteration or repair of any building ”’ 
without a licence, is limited in its application to 
structures erected by a builder for his use, & does 
not apply to a structure erected for the purpose of 
carrying on during the progress of the works the 
business usually carried on in the premises under- 
going alteration or repair.—LONDON OOUNTY 
CounciL v. CANDLER & Sons (1891), 60 L. J. M. C. 
114; 55 J. P. 679, D. C. 
aemcetion :~--Reld. L. C. C. v,. Humphreys (1894), 10 T. L. R. 

UUs. 


METROPOLIS... 


103. ——— Builder’s office on wheels.|—A 
builder's office, constructed of wood & roofed with 
zinc, & placed upon iron wheels for the purpose 
of enabling it to be wheeled about to any place 
where building operations were being carried on, 
was, when not required at any such place, kept 
in the builder’s own yard & used as a pay office 
for his men:—Held: it was not a ‘ wooden 
structure or erection of a movable or temporary 
character”? within Metropolis Management & 
Building Acts Amendment Act, 1882 (c. 14), s. 138, 
& did not require a licence in writing from the 
London County Council for its erection.— LONDON 
Oounty CouNcI. v. PEARCE, [1892] 2 Q. B. 109; 
66 L. T. 685; 56 J. P. 700; 40 W. R. 543; 8 
T. L. R. 531, D. OC. 

Annotations :—Apld. L. C. C. v. Humphreys, [1894] 2 Q. RB. 
755. Refd. Leicester Corpn. v. Brown (1892), 62 L. J. 
M. C. 22; Southend-on-Sea Corpn. v. Archer, Same wv. 
RNomanis (1901), 70 L. J. K. 8. 328; Nowell v. Ormskirk 
U. D. C. (1907), 71 J. P. 119. 

104. ——— Bungalow erected for exhibition & 
sale.|—A bungalow constructed of wood & cor- 
rugated iron was erected on a piece of land for the 
purpose of exhibition & sale; but it was not used 
or occupied, or intended to be used or occupied, 
on the spot on which it was erected :—Held: it 
was not a ‘‘ wooden structure or erection of a 
movable or temporary character ’’? within Metro- 
polis Management & Building Acts Amendment 
Act, 1882 (c. 14), s. 13, & did not require a licence 
in writing from the London County Council for 
its erection.—_LONDON COUNTY COUNCIL v. HUM- 
rniREys, [1804] 2 Q. B. 755; 63 1. J. M. C. 215; 
WL. T. 201; 58 J. P. 784; 48 W. R. 133 10 
T. L. RR. 594; 38 Sol. Jo. 6382; 10 1t. 538, D. C. 

105. Structure ‘‘ used in connection with traffic 
of railway company ’’—Coal merchants’ office.|— 
Applts., coal merchants, were in the habit of 
having coal consigned to them by railway to 
London, where it was delivered to them at a 
wharf in the coal yard of the railway co. By the 
permission of the railway co. applts. erected in the 
coal yard a small wooden structure which they 
used as a coal office. The use of this coal offico 
by applts. was a matter of convenience to the 
railway co. in that it contributed to the speedy 
clearing of the coal trucks from the co.’s sidings :— 
Held: the structure in question was ‘ used in 
connection with the traffic of the railway co.,’’ 
within 1894 Act, s. 86, & its erection did not 
require the licence of resps. under sect. 81.— 
ELLIOTT ve. LONDON CouNtTy CouUNcI1, [1899] 2 
Q. B. 277; 68 L. J. Q. B. 8373; 81 L. T. 1553; 63 
J. P. 645; 15 T. I. RR. 412, D.C. 

106. Erection without licence—Continuing 
offence.|— METROPOLITAN BOARD OF WORKS v. 
ANTHONY & Co., No. 83, ante. 

107. —— Effect of 1894 Act.]—R. v. CLUER, 
Ez p. LONDON County CouNcIL, No. 84, ante. 








Srecr. 9.—PROTECTION oe et AND MEANS 
OF ESCAPE FROM 

See 1905 Act. 

108. Deposit of plans—-Time for.]|—The pro 
vision in 1905 Act, s. 7, which deals with means of 
escape in case of fire in certain new buildings, 
requiring the deposit of plans ‘‘ before or at the 
same time’’ as the building notice, is directory 
only, & not a condition precedent either to the 
jurisdiction of the county council to approve or 
reject the plans or to the right of the building 
owner to appeal under 1905 Act, s. 22, to the 
tribunal of appeal from the rejection of the plans. 


Part XI.—METROPOLITAN BUILDING LEGISLATION. 


So where a building owner, having given a building 
notice in the case of a high building, subsequently 
deposited plans showing the means of escape in 
case of fire, which were rejected by the county 
council :—Held: he was not precluded from 
appealing to the tribunal of appeal from the 
rejection by reason of his failure to deposit the 
plans before or at the samo time as the building 
notice.—LONDON COUNTY COUNCIL v. SPINK & 
Son, Lrtp., [1908] 2 K. B. 4147; 77L. J. K. B. 
ae 99 L. T. 197; 72 J.P. 341; 6L. G. R. 745, 


Annotation :—Refd. L. C. C. v. Clark, [1912] 1 K. BB. 511. 
109. Dwelling-house occupied by not more than 
two familles— Public-house occupied by tenant & 
staff.]|—A fully Jicensed public-house contained 
four storeys above the basement. The ground 
floor was uscd almost entirely as a bar. There 
were two sitting-rooms on the first floor & six 
bedrooms on the two upper floors. The house 
was inhabited by thirteen persons, namely, the 
tenant, his wife & three children, their servant, & 
the members of the public-house stalf, all of whom 
slept there. Upon an information for non- 
compliance with the provisions of 1905 Act, s. 12, 
the magistrate was of opinion that the house was 
a dwelling-house & that it was occupied as such 
by one family only, & that therefore sect. 12 did 
not apply :—-/eld : upon the facts the magistrate 
was justified in finding that the house was a 
dwelling-house occupicd as such by one family, & 
was therefore within the exemption in sect. 12, it 
being impossible to draw a distinction between 
the tenant’s servant & the members of the public- 


house stall, & to say that the latter were not equally ° 


members of the same family as the former.— 
LONDON County CoUNCIL v. CANNON BREWERY 
Co., Lrp., [1911] L IK. B. 235; 80 1. J. 1. 1B. 258 ; 
103 L. T.57L; 743.P.461 3; 8L.G. 8. 1094. 

Theatres, music-halls & other places of entertain- 
ment.|—Sce 'THEATRES. 


Secr. 10.—RIGHTS OF BUILDING OWNERS AND 
ADJOINING OWNERS. 
See BouNDARIES, Vol. VII., pp. 304-310, Nos. 
261-315. 


Sect. 11.—DWELLING-HOUSES ON LOW 
LYING LAND. 
See 1894 Act, Part XI. 
110. What amounts to drainage by gravitation 
to sewer.]|—EELLIs vy. LONDON COUNTY COUNCIL, No. 
85, ante. 





Reet mat eee 


SEcT. 12.—DANGEROUS AND NEGLECTED 
STRUCTURES. 

See 1804 Act, Part IX.; 1808 Act, 8.5; HiGH- 
ways, Vol. XXVI., p. 514, Nos. 2179, 2180. 

111. Duties of London County Council----Minis- 
terial—Capable of delegation.|—Where a public 
duty vested in a public body is not discretionary 
but merely ministerial the public body may dele- 
gate it to one of its officers. ; 

The duties of the London County Council as 
to dangerous structures under 1894 Act, Part 
IX., are merely ministerial, & may, therefore, be 
delegated to the council’s superintending architect. 
—Lonpon County CounoiL v. Hossis (1896), 75 
L. T. 687; 61 J. P. 85; 45 W. R. 270; 41 Sol. 
Jo. 148, ND. C. 
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112. What amounts to a dangerous structure— 
Structure not adjacent to highway.|—A justice of 
the peace has jurisdiction under Metropolitan 
Buildings Act, 1855 (c. 122), s. 73, to order the 
owner of a dangerous structure to take down or 
secure the same, even though such structure is not 
adjacent to a highway & therefore not dangerous 
to the public-—LONDON CoUNTY COUNCIL v. 
HERRING, [1894] 2 Q. B. 522; 58 J. P. 721; 10 R. 


oe ; sub nom. ht. v. HERRING, 63 L. J. M. C. 230, 
e C. 
113. ——~ Apprehension of injury to adjoining 


owners. |-—The fact that the London County Council 
has in pursuance of the power given to it by 1894 
Act, s. 106, temporarily shored up a structure 
certified by the district surveyor to be in a danger- 
ous state does not prevent the structure from still 
being in a dangerous state within 1894 Act, 
ss. 103, 107 (1); & the owner still remains liable, 
in proceedings taken against him under those 
sects. in a petty sessional ct., to an order to take 
down, repair, or otherwise secure to the satis- 
faction of the district surveyor the structure or 
such part thereof as appears to the ct. to be in a 
dangerous state. 

In order that a house may be dangerous within 
1894 Act, ss. 103, 106 & 107 (1), it is not necessary 
that it should be dangerous to inmates or to the 
public passing along the adjacent highway. It is 
sufficient if there is an apprehension of danger or 
injury to adjoining houses or to their inhabitants, 
or even to trespassers.---LONDON COUNTY COUNCIL 
v. JONES, [1912]2 K. B. 504; 81 1.7. K. i. 048 ; 
1o6 L. T. 872; 76 J. VP. 293; 100. Gd. hh. 471, 
DD. (*‘, 

114. — Effect of temporary shoring up by 
council.|— LONDON CouNTY COUNCIL v. JONES, 
No. 113, anle. 

115. Recovery cf expenses —From owner--- 
Lessor.} --A house occupied by a tenant under a 
lease for twenty-one years was during the term 
accidentally burnt, &, being ruinous, was pulled 
down under the provisions of Metropolitan Build- 
ing Act, 1855 (c. 122). By the lease the tenant 
was exempted from paying rent for the time that 
the house was untenantable by reason of an 
accidental fire :—/leld: the expenses incurred 
could not be recovered froin the landlord, a tenant 
for life of the reversion, under Metropolitan 
Building Act, 1855 (c. 122), s. 42, which throws 
the burden upon ‘‘the owner of every such 
building, being the person entitled to the immediate 
possession thereof.”’----2 p. SAFFRON HItn OVER- 
SEERS (1854), 24 L. J. M. C. 56; 24 L. T. O. S. 
118; 18 J. P. 825; 18 Jur. 1104; 3 W. RB. 64. 


116. -—— ——— —----.|—-MOURILYAN v. LABAL- 
MONDIERE, No. 87, ante. 
117. —---- -——_- Incumbent of church.|-—The in- 


cumbent of a district church in the Metropolis, 
although the freehold of such church is vested in 
him under the Church Building Acts, is not the 
‘ owner” of the church within the Metropolitan 
Building Act, 1855 (c. 122), Part IT., so as to be 
personally liable for the expenses incurred by the 
Metropolitan Board of Works in respect of such 
churen as a dangerous structure.—R. v, LEF 
(1878), 4 Q. B.D. 75; 48 L. J. M. C. 223; 39 
L. T, 605 ; 43 J. P. 302 ; sub nom. R. v. PARTRIDGE 
& Lee, 27 W. R. 151. 

Annolition :—Distd. Rogents Canal & Dock Co. v. L. C. C. 

(1908), 73 J. P. 276. 

118. —-— What expenses recoverable.|— A struc- 
ture within the Metropolis having been surveyed & 
reported dangerous, notice was served on the 
owner, under Metropolitan Building Act, 1855 
(c. 122), ss. 69-73; & not having repaired it, he 
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was summoned by the Metropolitan Board of 
Works before a magistrate; the summons was 
adjourned from time to time, & ultimately with- 
drawn, the owner having in the meantime duly 
repaired the structure. The board sought to 
charge against the owner, under sect. 73, as 
‘‘ expenses incurred in respect of a dangerous 
structure,” in addition to the surveyor’s fees 
allowed by sects. 77-79, the following items, which 
by resolution of the board, had been resolved 
should be charged against owners in respect of 
dangerous structures, viz., 3s. 6d. for preparation 
of notices & forms, 2s. 6d. for clerk’s time in 
service of notices; & 2s. 6d. for general office 
expenses :—Held: the board were not entitled 
to charge the last item, but were entitled to charge 
the other two.— METROPOLITAN BOARD OF WORKS 
v. FLIGHT (1873), L. R. 9 Q. B. 58; 438 L. J. M. C. 
46; 29L. T. 608; 38 J. P. 503, D. C. 

119. ——— Apportionment between tenant for life 
& remainderman.]— There is no distinction in the 
position of an equitable tenant for life of lease- 
holds where the property is sub-let at a rack-rent, 
& where it is sub-let at an improved ground- 
rent; as between tenant for life & remainderman 
the cost of complying with a sanitary notice under 
the Public Health (London) Act, 1891 (c. 76), 
& a dangerous structures notice under 1894 
Act is chargeable against income.—Re COPLAND’S 
SETTLEMENT, JOHNS v. CARDEN, [1900] 1 Ch. 
326; 69 L. J. Ch. 240; 82 L. T. 194. 


Annotation :-—Refd. Re Farnham’s Settlmt., Law Union v. 
Crown Insce. rt. Hartopp, [1904] 2 Ch. 561. 
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120. Reference to arbitration—Effect of 1894 
Act, s. 107.|—The true construction of above scct. 
is as follows: If the surveyors meet & report 
within the seven days, or if they disagree, & the 
arbitrator report within fourteen days the matter 
isatanend. But if the owner, having given notice 
of arbn., fail to appoint a surveyor, or if the sur- 
veyor whom he has appointed fail to concur in the 
appointment of an arbitrat r, or in any way fail 
to report within the seven days, then the owner’s 
counter-requisition for arbn. drops if no arbitrator 
has been appointed ; but if an arbitrator has been 
duly appointed then upon the surveyors disagree- 
ing, or failing to report within the seven days, the 
whole matters in dispute go to the arbitrator to be 
dealt with by him, & if the arbitrator is unable, 
from any cause, to report within the fourteen days, 
the ct. has power, under the Arbitration Act, 
1889 (c. 49), to extend the time, or otherwise cure 
any defects.— LONDON CoUNTY COUNCIL v. BERN- 
STEIN (1897), 61 J. P. 630, D. C. 


Srct. 13.—DANGEROUS AND NOXIOUS BUSI- 
NESSES. 


See 1894 Act, Part X.; PuBLic HEALTH. 


Scr. 14.—SKY SIGNS. 


See, now, 1894 Act, Part XII., London Govern- 
ment Act, 1899 (c. 14), s. 5 (1), Sched. II., Part I. ; 
PuBLIC HEALTH. 


ES EN me 


Part Xll.—Supply of Electricity and Gas. 


Electricity.}—See ELEctRIC LiacnTina, Vol. XX., pp. 217, 218. 
Gas.|-- See Gas, Vol. XXV., pp. 491-493. 


Part XIIl.—Tithes. 


See ECCLESIASTICAL LAW, Vol. XIX., pp. 487-489, Nos. 8449-3464. 


Part XIV—Customs of London. 


Sect. 1.—NATURE AND PROOF. 

See, generally, Custom & Usaass, Vol. XVII., 
pp. 3 et seq. 

121. Nature—The laws of the City..|—LoNnpon 
CORPN. v. BERNARDISTON, No. 134, post. 

—— Of customs generally.|—See Custom & 
UsaGEs, Vol. XVII., pp. 3-17, 25-35, Nos. 1-175 ; 
266-397. 

122. Proof—Certificate of recorder.]—Custom of 
London to certifie their custom upon the mouth 
of the recorder.—Day v. SAVADGE (1614), Hob. 
We ; 80 EK. It. 235. 

nnotations :—Reld. Winto Co ° e £) ° 

Raym. 1129; Hartop v. Hoare (743) 3 Atk 46. Menta. 

Lincoln (Bp.) v. Smith (1668), 1 Vent. 3; St. Albans Corpn. 

v. Dobbins (1672), Freem. K. B. 36; London City v. 

Wood (1701), 12 Mod. Rep. 669; Thornby v. Flectwood 

(1720), 1 Stra. 318; Sharp v. Lowther (1735), Lee temp. 

ae Ren a ee ee RL 

. . ra. 7 . 
(1847), 10 Q. B. 26; KR. v. Rochester (Dean & Ghapter) 


187 i L. h.6C. P. 576; R.v. Cheshire Lines Committee 
(1873), 28 L. T. 808. 


123. ——— ———.]—The custom of London shall 
be tried by the certificate of the recorder ore tenus 
on a writ directed to the mayor & aldermen.— 
APPLETON v. STOUGHTON (1638), Cro. Car. 516; 


19 E. R. 1046. e 

Annotations :-—Refd. Hartop v. Hoere (1743), 3 Atk. 44; 
Trustcott v. Merchant Tailors’ Co. (1856), 11 Exch. 855. 
Mentd. Hobbs v. Young (1690), 2 Salk. 610. 
124. -|— LEATHER SELLERS Co. (WAR- 

DENS) v. BEECON (1681), T. Jo. 149; 84 E. R. 1191. 


Annee :—Consd. Piper v. Chappell (1845), 14 M. & W. 


Raym. 484; 1 Eq. Cas. Abr. 154; 91 EB. R. 1223. 

Annotations :—Refd. Kliot v. Collier (1747 % 1 Ves. Sen. 15 ; 
Gee: TTR a ay atte, emte eres 
Atk. 406; Hume v, Edwards (1746), 3 Atk. 450, 








Part XIV.—Customs or Lonpon. 


126. —— ——.]—Custom of London to be 
certified at the bar by the recorder ore tenus.— 
PLUMMER v. BENTHAM (1757), 1 Burr. 248; 97 
me rad Refd. Crosb ingto 
A NS i— ~C . H j 

"kG. 933; Fox v. Purssell (186009 Sm. & Gs rt ~— 

127. -|—The ct. takes notice of such 
customs of London as appear to have been certified 
by the recorder.—BLACQUIERE v. HAWKINS (1780), 
1 Doug. K. B. se 99 EK. R. 244. 

P. ions :-—Refd. re. C -_X& WwW 
"B24. Mentd. London Oorpii: oo Bee Beh) Le ee ti x 
att a v. London Corpn., Ite Roux rv. Merton (1872), 27 








128. -—— —— -.|—Upon a custom of the City of 
London being put in issue, the mayor & aldermen 
are commanded hy cerlioruri, reciting that it 
pertains to the recorder to try the truth of the 
issue & to certify the custom, to certify whether 
there is such a custom as that alleged; & upon 
the recorder certifying in open ct., the existence 
or non-existence of the custom pleaded, judgment 
is entered pursuant to such certificate.—CROSBY 
v. H®#THERINGTON (1843), 4 Man. & G. 9833; 5 
oo N. R. 637; 12 L. J. (. P. 2613; 184 EL RR. 
383. 

Annotations :-—Refd. R. v. Exeter (Bp.) (1850), 14 J. P. Jo. 
351. Mentd. Day v. Paupierre (1849), 13 Q. B. 802: 
Morris v. Luantour (1864), 9 L. 'T. 767; London Corpn. ce. 
Cox (1867), L. RK. 2 H. 1. 239. 

129. Conclusiveness of certificate.] - 
If the Lord Mayor & Aldermen have once certified 
as to the custom of London, the certificate is 
conclusive & the ct. never refers the same question 
a second time.—BRUIN v. Knorr (1843), 12 Sim. 
436; 6 Jur. 885; 59 EK. R. 12003; on appeal 
(1845), 1 Ph. 572, 1. C. 
Annotation :— Mentd. Brown r. Smith (1878), 10 Ch. D. 377. 

—— -— -.|—Scc, also, CORPORATIONS, Vol. 
XIII., p. 437, No. 1609. 

130. Precedent.| — Custom of London, 
though certified, may be made out by precedents. 
— GREENWOOD’s CASE, PIDDINGTON v. MAIN 
(1726), Mos. 6; 25 EH. RK. 238. 

131. City books.]--A certificate, that 
it did not appear, whcther there was such a custom 
or not, if not good. Jvord Chancellor would not 
determine the custom of London from the city 
books, because the law had appointed a proper 
trial.— ANON. (1726), Mos. 7; 25 I. BR. 238, L. ©. 

1382. -—— Judicial notice—-Only of customs 
proved.J|—I cannot take note of the custom [of 
London] unless proved (LORD MANSFIELD, U.).— 
STAINTON v. JONES (1783), 1 Doug. K. LB. 380, n. ; 
09 BK. R. 245. 

133. 
KINS, No. 127, anie. 

—— Of custom & usages generally.;— Sec 
Custom & Usaags, Vol. XVII., pp. 19-22, 35-38, 
Nos. 199-226: 398-432. 
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SEcT. 2.—-EXTINGUISHMENT. 

See, generally, Custom & Usaaess, Vol. XVII., 
pp. 23~25, 53, 54. 

134 By Act of Parliament—Not by negative 
Acts.|—-The bye-law was good, for this bye-law 
was founded upon the customs of London, which 
are of such force, that they shall stand against 
negative Acts of Parliament. ... This bye-law is 
growing, springing, out of the custom, & every 
man who will trade in Londun ought to take 
notice of the customs of the City, which are the 
laws of the City (per Cun.).—LONDON CORPN. v. 
BERNARDISTON (1661), 1 Lev. 14; 83 E. R. 273; 
eo ae PLAYER v. BARNARDISTON, 1 Keb. 32, 


J.—VOL. XXXIV. 
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135. --—— Affirmative Acts.|—A custom to elect 
a& scavenger in the borough ct. of Southwark is 
taken away by an Act of Parliament ordaining 
that scavengers shall be chosen in London & 
Westminster, & the liberties thereof, according to 
the ancient usages thereof, & appointing a new 
form of election in all other places; for the 
statute being affirmative destroys a local custom 
inconsistent with it.—LONDON CORPN. v. GATFORD 
(1675), 2 Mod. Rep. 39; 86 E. R. 928; sub nom. 
ANON., I’reem. K. B. 203. 

136. 22 Car. 2, c. 11—Management of 
parochial affairs.|—-The union of parishes after the 
great lire of London, under above Act, does not 
destroy the special customs by which, previous to 
such union, the parishes so united managed their 
affairs. Therefore, if the parishioners of two 
parishes, previous to their union under the statute, 
were accustomed to clect the respective parish 
clerks concurrently with the rectors, such custom 
exists after the union; & if a person be appointed 
to the office of clerk by the rector alone, without 
the concurrence of the majority of the parishioners, 
such appointment is invalid.—UARTLEY v. Cook 
(1833), 9 Bing. 728; 5 C. & P. 441: 3 Moo. & S. 
230; 2L. J.C. P. 1413 131 KE. R. 787. 

137. —-—- Prescription Act, 1832 (c. 71), s. 3 — 
Easement of light.|— Above Act extends to the 
custom of the City of London authorising one 
neighbour to obstruct the access of light to 
another’s messuage, etc., by building on an 
ancient foundation: therefore, in an action for 
building so as to darken windows which had been 
enjoyed without interruption for twenty years, 
the custom of London is no longer a defence.— 
SALTERS’ Co. v. JAY (1842), 3 Q. LB. 1093 2 Gal. & 
Dav. 414; ll L. J. Q. B. 173; 6 Jur. 803; 114 
Ki. R. 448. 

Annotations :~-Folld. Truscott v. Merchant Taylors’ Co. 
(1856), 11 Exch. 855. Refd. lt. v. London Corpn. (1847), 
13 Q. B. 1; Dent v. Auction Mart Co., Pilgrim v. Same, 
Mercers’ Co. v. Same (1866), L. Ik. 2 Eq. 238. Mentd. 
Frewon tv. Phillip (1861), 25 J. P. 676. 

138, —-— -——. - ——.. |-- The custom of London 
which enabled the owner of an ancient house to 
erect a new house on the old foundations to any 
height, & so obstruct the access of light through 
his neighbour’s ancient windows is abrogated by 
above Act.---TRuscoTr v. MERCHANT ‘TAYLORS’ 
Co. (1858), 11 Nxch. 855; 26 L. T. O. S. 283; 20 
J.P. 1382; 2 Jur. N.S. 356; 4 W. HR. 295; 156 
E.R. 10793 sub nom. MiencHANT ‘TAYLORS’ Co. v. 
TruscorTt, 25 L. J. Ex. 1783, Ex. Ch. 

Annotations >— Refd. Dent v. Auction Mart Co., Pilgrim ct. 
Auction Mart Co., Mercers’ Co. 5. Auction Mart Co. (1866), 
L. RK. 2 Kq. 238. Mentd. Farley v. Bonham (1861), 2 
John. & H.177; Froweu ov. Philipps (1861), 11 C. B. N.S. 
449: Jones ec. Tapling (1862), 12 C. B. N.S. 826; Wheaton 
eo. Maple, (13893) 3 Ch. 48; Colls vo. Home & Colonial 
Stores, (1901) A.C.179; Fear v. Morgan, (1906) 2 Ch. 406. 
139. —-—+.- —-.j—The custom of London 

as to light is not simply abolished by that statute 

[above Act], but it is abolished merely for the pur- 

poses of sect. 3 (CHirry, J.).-PERRY v. NAMES, 

SALAMAN v. JSAMES, Menrcers’ Co. ve. KMAMEs, 

[1891] 1 Ch. 658; 60 L. J. Ch. 315; 64 L. T. 438 ; 

39 W. Wt. 602; 7'T. lL. 1. 297. 

Annotation :—Mentd. Wheaton v. Maple, [1893] 3 Ch. 48. 
---— Or bye-law - Election of aldermen.|—Scee 

Nos. 143, 144, post. 








———e ere oe 


Scr. 3.—-PARTICULAR CUSTOMS. 

140. Election of aldermen—Jurisdiction of mayor 
& aldermen—To inquire into & adjudicate upon 
election.|—The Common Council of the City of 
London have not any cognisance, authority, or 
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jurisdiction whatsoever, to hear, determine, judge, 
or examine, concerning the election of any person 
to be one of the Common Councilmen of the City ; 
but by the immemorial custom of the City, the 
cognisance & examination of such elections belongs 
to the King’s Ct. of Record, held before the Lord 
Mayor & aldermen.—BOLTON v. JEFFES (1718), 2 
Bro. Parl. Cas. 463; 1 E. R. 1066, H. L. ; affg. 
S. C. sub nom. JEFFS v. BOLTON, 11 Mod. Rep. 
285. 


Annotation :---Mentd. Parsons v. Willoughby de Broke, 
Parsons v. Bagnall, Parsons v. Rideout, Parsons v. Birch 
(1865), 13 W. KR. 315. 


141. —— ——.|—To a mandamus to the 
Lord Mayor & aldermen of London to admit & 
swear in A. to the office of alderman, they returned 
certain proceedings towards an election at a ward- 
mote ct., when A. was declared to be clected, & a 
return thereof made to the ct. of Lord Mayor & 
uldermen, & that that ct. has had from time 
immemorial cognisance & jurisdiction to inquire 
into & adjudicate upon all elections at wardmote 
cts. to city offices, upon the petition of any party 
interested ; that petitions, by several parties 
interested, were presented against the return of 
A.; that the merits were inquired into, & the 
election declared null & void by the said ct. of 
Lord Mayor & aldermen; & that A. was not duly 
elected, wherefore, elc. Traverse of the allegation, 
that A. was not duly elected. At the trial of the 
issue, it appeared, that at first, the Lord Mayor 
appointed three clerks to take the poll; but on 
the second day, he dismissed two of them. After 
the number of votes was declared, a scrutiny was 
demanded, & granted, & then the Lord Mayor 
dismissed the suitors at the wardmote, ‘‘ to meet 
again upon a fresh summons.” After this the 
Lord Mayor went out of office, & his successor 
issued a fresh summons for holding a wardmote, 
& there took the scrutiny, & declared A. duly 
elected, which was returned to the ct. of Lord 
Mayor & aldermen; who, upon petitions being 
presented, declared the election void, as stated 
in the return. Upon a special case, stating these 
facts :—Held: (1) the return was good in form ; 
(2) the custom set out for the Lord Mayor & 
aldermen to inquire into & adjudicate upon elec- 
tions, did not oust the jurisdiction of this ct. ; 
(3) the election was not invalid on account of the 
dismissal of two of the poll clerks, or the change of 
the presiding officer; (4) the wardmote ct. was 
not dissolved, but only adjourned, by the dismissal 
of the suitors to meet again on a fresh summons.— 
Rt. v. LONDON CokPNn. (1829), 9 B. & C.1; 4 Man. 
& Ry. K. B. 36; 109 E.R. 1. 


Annotations :—.48 to (2) Refd. R. v. Johnsun (1839), Macl. 
& Rob. 1; Scales v. Key (1840), 11 Ad. & El. 819. 


142. ——__ ——_- ——.]—By custom the ct. of 
rer teal & aldermen of London have always had 
authority to examine & determine whether or not 
any person returned to them by the ct. of wardmote 
as an alderman is, according to the discretion & 
sound conscience of the Mayor & aldermen, a fit 
& proper person, & duly qualified in that behalf, 
whensoever the fitness & qualification of the person 
so returned has been brought into question.—R. v. 
LONDON CoRPN. (1833), 5 B. & Ad. 233; 1 Nev. & 
M. K. B. 286; 2L.J. K. B. 186; 110 EB. R. 778. 
Annotations :— ~ Rv. Jo , me ie 

R. v. petiingtea Barcel “sacs vu i wen a Pek 

1 i ale aa HN A 
283; Ki v. Seddlers Go. (1861), 7 Jur NS. loge EE 

1438. —— Abrogation of custom by 
statute or bye-law.|—A custom of the City of 
London, that when the inhabitants of any ward 
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shall three times elect & return to the ct. of Mayor 

& aldermen the same person to be alderman, who 

shall be by the said ct., according to another custom 

of the said city, adjudged on such three returns 
not to be a fit person to support the dignity & 
discharge the duties of the olfice, the Mayor & 

aldermen may clect & admit a fit person, being a 

freeman, out of the whole body of the citizens, 

to be alderman of such ward, is a valid custom in 
law :—-Held: this custom is not abrogated by 

11 Geo. 1, c. 18, nor by the bye-law of the city, 

by which, after reciting that by the ancient 

custom of the city, when any ward became 
vacant of an alderman, the inhabitants thercof, 
having right to vote, were wont to choose one 
person only, being a freeman, to be alderman of 
the ward; for reviving that custom, it was 
enacted, that from thenceforth in all elections of 
aldermen of the said city, at the ward-motes, 
there shall be elected only one able & sufficient 
citizen & freeman to be returned to the ct. of 

Mayor & aldermen, which person so elected shall 

be by them admitted to the office.---R. v. JOHNSON 

(1839), 6 Cl. & Kin. 41; Macl. & Rob. 1; 714. R. 

613, H. L. 

Annotations :--Folld. Scales t. Key (1840), 11 Ad. & EI. 
819. Mentd. Duckworth v. Harrison (1838), 4 M. & W. 
432; Humphery v. BR. (1839), 2 Per. & Dav. 691; Narra- 
cott v. Narracott & Hoskcth (1864), 3 Sw. & Tr. 408; 
Yoo v. Tatem, The Orient (1871), L. R. 3 B.C. 696. 

144. -|—The custom of the 
City of London for the ct. of Mayor & aldermen to 
examine & determine upon petition whether or 
not any person elected alderman of a ward & 
returned to the said ct. as such alderman, be 
according to their discretion & sound consciences, 
a fit & proper person, duly qualificd, is not abro- 
gated by 11 Geo. 1, c. 18, nor by the bye-law of 
the City, 1713.- Scates v. Key (1840), 11 Ad. & 
El. 819; 3 Per. & Dav. 505; 113 HK. R. 625. 

145. -.-—- ---- To declare election of own 
nominee.|—R. v. JOHNSON, No. 143, ante. 

146. Election of auditor.|--A mandamus to the 
Mayor & aldermen of London, to admit a person 
to the office of auditor of the chamberlain’s & 
bridgemasters’ accounts, who had served it three 
years successively, & been clected again the fourth 
by the livery, refused, because the custom of the 
City appeared to be, that no person should be 
elected to, or serve, the said office for more than 
two years successively. --lt. v. LONDON CORPN. 
(1786), 1 Term Rep. 423; 99 EB. WR. 1174. 

147. Erection of hoarding—In front of houses. |-— 
A custom for the Lord Mayor to authorise the 
erection of a hoarding, obstructing & inclosing a 
part of the public footway, for such a time as he 
should think reasonable, is a good custom.— 
BRADBEE v. CHRIST’S HOSPITAL (GOVERNORS) 
(1842), 4 Man. & G. 714; 2 Dowl. N.S. 164; 5 
Scott, N. R. 79; 11L. J.C. P. 209; 134 E. R. 204. 
.innotation :-—Mentd. lt. +. Longton Gas Co. (1860), 29 

L. J. M. C. 118. 














148. Appointment of attorney—By warrant— 
Without seal or signing.|—The Corpn. of London, 
which by custom appoints in each year an attorney 
by warrant, without sealing or signing, is estopped 
by matter of record to say that his act is not their 
act.—ARNOLD v. PooLE CorRPN. (1842), 4 Man. & 
G. 860; 2 Dowl. N.S. 574; 5 Scott, N. R. 741; 12 
L. J. ©. P. 97; 779. P. 227; 7 Jur. 653; 134 


E. R. 354. 

Annotations :—Refd. R. v. Prest (1851), 15 Jur. 654: BR. v. 
Fox (1860), 2 L. T. 281; Browne v. Barber, [1913] 2 K. B. 
553, Mentd. Hall v. Swansea Corpn. (1844), 5 Q. B. 526; 
R. v. Stamford Corpn. (1844), 6 9; B. 433; © v. 

trand Union Grdns. ( )» 8 Q. B. 326; Lamprell v. 
Billericay Union ee ee Exch. oe ; Clarke v. Cuckfleld 
a 


Un g ‘ . 81; R. vo. Fran 
(1852), 21 L. J. Q. B. 304; R. v. Greene (1852), 16 


Part XIV.—Customs or LONDON. 


Royal Mall 


Jur. 663; Henderson v. Australian 
409; Mallam 


Steain Navigation Co. (1855), 5 KE. & B. 
0. Oxford City Grdus. (1859), 23 J. P. e ; Eccl. 
Comrs. v. Merral (1869), L. R. 4 Exch. 162; Dyte v. 
St. Pancras Board of Grdns. (1872), 27 L. T. 342; Wells v, 
ra peer on-Hull Corpn. (1875), 23 W. Kt. 562; Phelps 
& Woodforde v. Upton Snodsbury Highway Board (1885), 
L. e 425; Lawford v. Billericay R. D. C., [1903)} 1 


B. 77 
Brokers.|—See AGENCY, Vol. I., pp. 344, 480, 
517, 523, 524, 5837, 538, Nos. 558, 1609, 1796, 
1835, 1836, 1931-1934. 

Apprentices.|—See Masrer & SERVANT, Vol. 
XXXIV., p. 505, Nos. 4185-4191, ante. 

Banking—Clearance of cheques.|—_See BANKERS, 
Vol. IIL., p. 203, No. 468. 

Chamberlain of London—-Ownership of property.| 
—See CORPORATIONS, Vol. XITI., p. 372, No. 1037. 

Ecclesiastical customs—Holding of parochial 
office.|—See HCCLESIAsSTICAL LAw, Vol. XIX., p. 
279, No. 651. 
Repair of chancel.|—Sce ECCLESIASTICAL 
Law, Vol. XIX., p. 303, Nos. 1018, 1019. 
Management of parochial affairs.|— Scc 
No. 136, ante. 

Guarantee — Contribution by sureties.| —- Sce 
GUARANTEE, Vol. XXVI., p. 131, No. 944. 
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—— Action by surety.|—See GUARANTEE, Vol. 
XXVT., p. 139, Nos. 1025, 1026. 

Innkeeper— Right to sell horse of guest.|—WSce 
Inns & INNKEEPERS, Vol. XXIX., p. 22, Nos. 289— 


293. 

Lien — Warehousekeeper.| — Sce Lien, Vol. 
XXXII., p. 241, No. 266. 

——— Insurance policy.|— See Lign, Vol. XXXII, 
p. 236, No. 205. 

Light—Interference with access of.|-—- See Nos. 
137-139, ante. 

Liverymen—Judicial notice on certification by 
recorder.|— See CORPORATIONS, Vol. XIII., p. 487, 
Nos. 1609, 1610. 

Bye-laws in restraint of trade.|-—Sce Cor- 
PORATIONS, Vol. XITI., p. 332, Nos. 697-701. 
Committal of freeman on refusing to take 
up livery.|—Sce CoRPoRATIONS, Vol. XIII., p. 437, 
No. 1609. 

Married woman’ Bankruptcy when trading as 
feme sole.|—Sce Bankruptcy, Vol. IV., p. 31, 
Nos. 251, 252. 

Port of London.| —Sce SHIPPINU. 

Sale in market overt.|— See MARKETS, 
XXAIIL, pp. 561, 562, Nos, 457-473. 
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Allotments 

Animals 
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Factories 
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Land Improvement 
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Land Values 


See AGRICULTURE; LAND- Landlord and Tenant . 
LORD AND TENANT. 


SMALL HOLDINGS. Limitation of Actions . 


», ANIMALS. 

»5 BOUNDARIES. Local Authorities 

»» RAILWAYS. Master and Servant , 

» REAL PROPERTY} 
RENTCHARGES AND Negligence ' , 
ANNUITIFS; SET- Nuisance . 
TLEMENTS; WILLS. Open Spaces 

>, CARRIERS. Public Health 

>, COMMONS. Railways . : ; 

» COMPULSORY PuR- fates : ; ; 
CHASE OF LAND. Royal Mines. : 

,, COPYHOLDS. Sale of Land ; 

Comp ANIES. Small H. oldings e 


CRIMINAL LAW. Specific Performance 


Trade Unions 


»» HASEMENTS. 
», HLECTRIC LIGHTING. 
MASTER AND SER- Trespass 
2 nee aoe T rover 
; Water 
»5 PUBLIC HEALTH. 
s, FACTORIES. 
»5 BOUNDARIES. Weights and Measures . 
»5 HIGHWAYS. 
>» LAND IMPROVEMENT. Workmen’s Compensa- 
», LAND TAX. tion ; ‘ 
9») REVENUE. 


See LANDLORD 
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Part I—-In General. 


Sect. 1.— MINE.” 


See Coal Mines Regulation Act, 1887 (c. 58), 
s. 75; Law of Property Act, 1925 (c. 20), s. 205 
(1) (ix); Land Registration Act, 1925 (c. 21), 
s. 3 (xiv); Trustee Act, 1925 (c. 19), 5. 68 (6); 
Settled Land Act, 1925 (c, 18), s. 117 (1) (xv); 
Universities & College Estates Act, 1925 (ce. 24), 
8. 43 (vii). 

1. Primary meaning -—— Underground excava- 
tion.|—Upon the partition of certain lands the 
mines of lead & coal, & other mines & mincrals, 
were excepted :—Held: the term ‘ minerals’’ 
included only such substances as were dug out of 
the earth by means of a mine, that is, by means of 
a pit or tunnel having a roof overhead, & did not 
include limestone rock, which in the present 
instance was worked by means of an open quarry 
having no roof.—DARvILL v. Roper (1855), 3 
Drew. 294; 3 Eq. Rep. 1004; 251. 1. O. S. 302; 
3.W. RR. 467; 61 E.R. 915; sub nom. DAVVELL v. 
Roper, 24 L. J. Ch. 779. 

Annotations :—Consd. Bell r. Wilson (1865), 2 Drew. & Sm. 
395. Refd. A.-G. for Isle of Man », Atel shrcost (1879), 4 
App. Cas, 294; Tuckor v. Linger (1882), 21 Ch. D. 18; 
Glasgow Corpn. v. Farie (1888), 13 App. Cas. 657. 

2. -]}—In- a conveyance of land in 
Northumberland a reservation was made to the 
grantor of all ‘“‘ mines or seams of coal, & other 
mines, metals, or mincrals,’”’ under the land 
granted, with liberty to dig, bore, work, lead, & 
Cc away the same, & to make pits, etc. :—- 
Held: (1) the term “ minerals’? included free- 
stone, but the grantor had liberty only to get the 
freestone by underground mining, & not by 
working in an open quarry. 

(2) What is a mine? Upon reference to the 
lexicographical part of the Encyclopedia Metro- 
politana, I find it there said that the word ‘‘ mine ”’ 
is derived from a Latin word of the lower ages, 
minare, signifying duccre, to lead ;_ & the interpre- 
tation of the word is ‘‘ to draw or lead, sc., a way, 
or passage underground, a subterraneous duct, 
course, or passage, whether in search of metals 
or to destroy fortifications, etc.’? The word 
** quarry ”’ is to be found in the same dictionary. 
The word “ quarry ”’ is there stated to be derived 
from the French word quarricre, & the derivation 
is followed by this description, ‘‘ In the Latin of 
the lower ages, quadratarius was a stonecutter qui 
marmora quadrat, & hence quarriere, the piace 
where he quadrates, or cuts the stone in squares ; 
the place where the stone is cut in squares ; 
generally, a stone-pit ’’; clearly therefore referring 
to a place upon or above, & not under, the ground 
(TURNER, L.J.). 

(3) Pltfs. are entitled to the account directed by 
the decree of what has been got by the improper 
working. There is not, I suppose, any dispute 
between pltf. & her husband, deft.,... & it is not 
therefore material to consider whether pltf., ... 
is entitled to the money which may be found due 
upon the account, by virtue of her separate estate 
for life, or of the remainder in fee, which is vested 
in her. The only question as to these moneys 
can be, whether pltf., . . . is entitled to them, as 
against the persons having estates in remainder, 
prior to the ultimate limitation infec vested in 
her; & I think... that she isso entitled (TURNER 











L.J.).—BELL v. WILSON (1866), 1 Ch. App. 303; 
35 L. J. Ch. 887; 14 L. T. 115; 12 Jur. N. S. 
263; 14 W. R. 493, L. JJ. 
Annotations :——As to (1) Consd. Hext v. Gill (1872), 7 Ch. 
9; A.-G. ». Welsh Granite Co. (1887), 35 W. R. 
Refd. A.-G. for Isle of Man v. Mylchreest (1879), 4 
, : Greville v. Hemingway (1902), 87 L. T. 
443. As to (2) Consd. Glasrow Corpn. v. Farie (1888), 13 
“pp. - 657. Refd. Cleveland v. Meyrick (1867), 37 

L. J. Ch. 125; Mid. Ry. v. Checkley (1867), L. R. 4 Eq. 

19; Mid. Ry. v. Raunchwood Brick & Tile Co. (1882), 2 

Ch. D. 552; Mid. Ry. & Kettering, Thrapston & Hunting- 

don Ry. v. Robinson (1889), 156 App. Cas. 19. 

3. ; |—The primary meaning of the 
word ‘‘ mine ”’ standing alone is an underground 
excavation made for the purpose of getting 
minerals. ...‘* Minerals,”’ on the other hand, means 
primarily all substances, other than the agri- 
cultural surface of the ground, which may be got 
for manufacturing or mercantile pape whether 
from a mine, as the word would seem to signify, 
or such as stone or clay, which are got by open 
working. . . . he particular signification of each 
of these words may be varied largely by the 
context (KAY, J.).—MIpLAND Ry. Co. v. LTAUNCH- 
woop Brick & MLE Co. (1882), 20 Ch. D. 552; 51 
L. J. Ch. 778 5 467. T. 301; 30 W. R. 640. 


Annotations :—Consd. Glasrow Corpn. ». Fario (1888), 13 
noe Cas. 657; G. W. Ry. v. Blades, [1901] 2 Ch. 624. 
Refd. Mid. Ry. v. Miles (1886), 33 Ch. D. 632; Mid. Ry. 
v. Robinson (1887), 37 Ch. }. 386; Ruabon Brick & 
Torra Cotta Co. v. G. W. Ky., [1893] 1 Ch. 427. Mentd. 
Mid. Ry. v. Miles (1885), $0 Ch. D. 634. 


-J\—GLASGOW  CORPN. 








.—— v. FARIE, 
No. 12, post. 

Mines distinguished from quarries.]—-See Nos. 
23-27, post. 

5. Whether excavation a ‘‘ mine ’’—Question 
of fact--Dependent on mode of extraction.|— 
Whether an excavation in the earth, from which 
limestone is obtained, be a mine or not, is a 
question of fact. 

Where sessions found that the limestone was 
obtained & raised by sinking shafts perpendicularly 
down to the stratum, which lay forty or fifty 
vards below the surface of the ground, & that the 
stratum was worked by roads & gatchcads, & the 
stone raised to the surface by machinery, or carried 
under ground to vw tunnei, which is the mode used 
in obtaining coal & ironstone :—-Held: the pro- 
perty was a limestone mine.—-R. v1. SEDGLEY (IN- 
HABITANTS) (1831), 2 B. & Ad. 65; 9 L. J. O. S. 
M. C. 613; 109 KB. RK. 1068. 

Annotations :—Folld. R. v. Brettell (1822),3 B. & Ad. 424; 

R. v. Dunsford (1835), 2 Ad. & El. 508. Consd. Cleveland 

v. Meyrick (1867), 37 LU. J. Ch. 125. Refd. Darvill 1. 

Roper (1855), 25 L. T. O. 8S. 302; Bello, Wilson (1866), 

1 Ch. App. 303; Morgan v. Crawshay (1871), L. R. 5 

H. L. 304. Mentd. RK. v. Randall (1855), 19 J. P. 245; 

Bourne v. Keane, (1919) A. C. 815. 


6. -—— Not on substance extracted.] 
—What is a mine, is chiefly a question of fact, 
to be tried, not by considering the nature of 
the subject-matter extracted, but by the mode of 
extracting.-—R. v. BRETTELL (1832), 3 B. & Ad. 
424; 1L.J.M.C. 46; 110 1. 8. 152. 


:—Folld. R. ». Dunsford (1835), 2 Ad. & Kl. 
56&. Consd. Darvill v. Roper (1855), 3 Drew. 204. Apld. 
ck (1867), 37 L. J. Ch. 125. Refd. Bell 











Cleveland ». Meyri 
e. Wilson (1866), 1 Ch. App. 303. 


%— —— —-~ ——.]—Whether any ex- 
cavation in the earth be a mine or not, depends 
upon the mode in which it is worked, & not on the 





PART I. SECT. 1. 


a. What mine includes—Areas & 


ostt of ore.}—-The word ‘“ mine ’ used in Mechanics’ Lien Act, includes areas & 


the deposit of ore.—PELTON vt. Bice HAwe MINING Co. (1903), 40 N. 8. R. 385.—-CAN, 
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substance obtained from it. But sessions are to 
apply that principle, & to find as a fact whether 
it be a mine or not.—R. v. DUNSFORD (1835), 2 
Ad. & El. 568; 1 Har. & W. 93; 4 Nev. & M. K.B. 
349; 2 Nev. & M. M. C. 524; 4 L. J. M. C. 59; 
111 EB. R. 219. 

Annotation :—Mentd. R. v. Randall (1855), 19 J. P. 245. 

8. — —— _ ——..] — Testator, by 
codicil, bequeathed ‘‘ all shares in mines of which 
he should die possessed ’’ to his wife absolutely. 
At the date of the codicil & of his death, besides 
certain mining shares acquired after the date of 
the codicil, testator possessed ten shares in a co. 
originally formed for slate, copper & lead mining, 
but afterwards reconstituted & limited to the 
working of slate quarries. It being shown, how- 
ever, that for some years prior to the date of the 
codicil the co.’s slate works had been, to the know- 
ledge of testator, & at the time of his death still 
were, carried on almost entirely by underground 
or mining operations, & not by quarrying :— 
Held: as against residuary legatees, the shares 
passed under the specific bequest. 

I find that the authorities both at law & in 
equity concur in this, that, if the operations carried 
on are in fact mining operations, & not surface 
operations, whatever may be the material gained, 
whether it be slate, as in the present case, lime- 
stone, as in R. v. Sedgley Inhabitants, No. 5, 
ante, or clay, as in Rt. v. Brettell, No. 6, ante, the 
criterion is, not the material obtained, but the 
mode in which it is obtain. d (MALINS, V.-C.).— 
CLEVELAND (DOWAGER DvucIIEss) v. MEYRICK 
ee 37 I. J. Ch. 125; 17 L. T. 238; 16 W. R. 





Annotation :—Refd. Jones v. Cwmorthen Slate Co. (1879), 4 
Ex. D. 97. 


9. ——— Slate quarry worked by underground 
workings.|—A slate quarry, worked by means of 
underground workings by levels, is a mine within 
the intention of Metalliferous Mines Regulation 
Act, 1872 (c. 77).—Sim v. Evans (1875), 23 W. ht. 
730 ; sub nom. SIMs v. EVANS, 40 J. P. 199. 
aancattos {Reta Jones v. Cwmorthen Slate Co. (1879), 4 


10. Slag heap not a mine.|—ScorTtT v. MIb- 
LAND Ry. Co. (1897), 61 J. P. 358; 13 7. L. RR. 
398 ; 41 Sol. Jo. 509, LD. ©. 

11. Mine extending over property of several 
owners—Whether each property a ‘‘ mine.’’]— 
One mine may extend over the propertics of twenty 
different owners ; & in my opinion each property 
may be a ‘‘ mine’’ (MELLOR, J.).—VAN MINING 
Co. v. LLANIDLOES OVERSEERS (1876), 1 Ex. D. 
one ; 451. 3. M.C. 138; 341. 'T. 692; 407. P. 
v e 

12. What ‘‘ mine ’’ includes—Depends on in- 
tention.]—(1) I cannot help thinking that the true 
text of what are mines & minerals in a grant was 
suggested by JAMEs, L.J., in Hert v. Gill, No. 41, 
post, & although the Lord Justice held himself 
bound by authority so that he yielded to the 
technical sense which had been attributed to 
those words I still think (to use his language) that 
a grant of “ mines & minerals” is a question of 
fact ‘' what these words meant in the vernacular 
of the mining world, the commercial world, & 
landowners,” at the time when they were used in 
the instrument (LORD HALSBURY, C.). 

Mines” & ‘‘ minerals ” are not definite terms ; 
they are susceptible of limitation or expansion, 
according to the intention with which they are 
used (LoRD Watson). 

The meaning of the word “ mines” js not, I 
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think, open to doubt. In its primary signification 
it means underground excavations or underground 
workings. . When used of unopened mines In 
connection with a particular mineral it means 
little more than veins or seams or strata of that 
mineral. . . . The word “ minerals ’’? undoubtedly 
may have a wider meaning than the word ‘‘ mines.”’ 
In its widest signification it probably means every 
inorganic substance forming part of the crust of 
the earth other than the layer of soil which sustains 
vegetable life (LORD MACNAGHTEN). 

(2) In certain cases & for certain purposes a 
railway co. may enter upon lands containing brick 
earth & use that brick earth, although the land 
may not be delineated in the deposited plans, & 
although the powers of the co. to take lands com- 
pulsorily may have expired. .. . Neither railway 
cos. nor persons who copstruct waterworks require 
mines as such or are capable of working mines for 
profit (LORD MACNAGHTEN).—GLASGOW CORPN. 1. 
ARIE (1888), 13 App. Cas. 657 ; 58 L. J. P. OC. 33 ; 
60 L. T. 274; 37 W. R. 627; 47. L. R. 781, H. L. 


Annotations :—As to (1) Consd. Mid. By. & Kettering, 
Thrapston & Huntingdon Ky. v. Robinson (1889), 15 
App. Cas. 19; Johnstone v. Crompton, Ligee) 2 Ch. 190; 
G. W. Ry. v. Blades, [1901] 2 Ch. 624. Expld. He Todd, 
Birleston & N. E. Ry., [1903] 1 K. B. 603. Consd. 
G. W. Ry. v. Carpalla United China Clay Co., [1909] 1 Ch. 
218; Skey v. Parsons (1909), 101 L. T. 103; N. B. Ry. 
v. Budhill Coal & Sandstone Co., [1910] A. C. 116. Refd. 
Scott v. Mid. Ry., [1901] 1 K. B. 317; Greville v. Heming- 
way (1902), 87 L. T. 443; Barnard-Argue-Roth-Stearns 
Oil & Gas Co. v. Farquharson, [1912] A. C. 864 ; Australia 
Commonwealth v. Hagzeldel], [1921] 2 A. C. 373. As to (2) 
Consd. Jorsey v. Nuath Poor Law Union Grdns. (1889), 22 

. BK. D. 555; Manchester Corpn. v. New Moss Coll ery 
[1906] 1 Ch. 278. Expld. & Distd. G. W. Ry. v. Carpalla 
United China Clay Co., [1909] 1 Ch. 218. . Kden v. 
N. E. Ry., (1907) A. C. 400. Generally, Refd. Bishop 
Auckland Industrial Co-op. Flour & Provision Soc. v. 
Butterknowle Colliery Co. (1904), 73 L. J. Ch. 335 ; Rughy 
a Cement Co. v. L. & N. W. Ry., [1908] 2 K. B. 


13. ——- ——.] — BARNARD - ARGUE - ROTH- 
Srrarns Or & Gas Co., Lrp. v. FARQUHARSON, 
No. 55, post. 

14. —-- —-— Vein.] — ABINGER (LORD) v. 
ASHTON, No. 775, post. 

See, also, Nos. 19-21, post. 

15. Unopened mine.|—Casrt OF MINES, 
Rt. v. NORTHUMBERLAND (EARL), No. 116, post. 

16. -.|—A mine is not properly so 
called until it is opened, it is but a vein of coals 
before ; & this was the opinion of Lord Coke (per 
CurR.).—ASTRY v. BALLARD (1677), as reported in 
2 Mod. Rep. 193; 86 EK. R. 1019. 


Annotation :-—Refd. Hodgkinson rv. Fletcher (1781), 3 
Doug. K. B. 31. 


17. ——_-—- —--——- Chamber containing minerals.| 
—(1) A lease of waste land of a manor recently 
inclosed by the lessee, contained a reservation to 
the lessor, the lord of the manor, of the mines & 
quarries, with full power to win & work the same, 
with free wayleave & passage to, from & along the 
same, on foot or on horseback, with all manner of 
carriages, & a covenant by the lessor that in 
working the mines & using the liberties & privileges 
reserved, he would do as little damage & spoil to 
the soil & herbage of the premises demised as he 
conveniently could do :—Held: the lessor & those 
claiming under him were entitled not merely to a 
right of way for the purpose of working the re- 
served minerals, but to an absolute wayleave which 
might rightfully be used for the purpose of working 
minerals not under the demised property; the 














| lessee was entitled to support for the surface ot 


the land at incident to the demise thereof. 

(2) There is no doubt that the whole containing 
chamber which has the minerals is the mine 
(Woop, V.-C.). 

(3) Form of the order for an injunction in such 
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a case.—PROUD v. BaTEs (1865), 6 New Rep. 92 ; 
34 L. J. Ch. 406; 12 L. T. 565; 13 L. T. 613; 11 
Jur. N.S, 441. 

Annotations :—As to (1) © . Hamilton v. Graham , 
L. R. 2 Se. & Di \ as Refd.. Wakotield 0. Bucsleick 
(1867), L. RR. 4 Eq. 613; Ballacorkish Silver, Lead & 
Copper Mining Co. v. Harrison (1873), L. R. 5 P. C. 49; 
E ey v. Granville (1876), 3 Ch. D. 826; Batten Pooll 
v. Kennedy, [1907] 1 Ch. 256. Generally, Refd. Whid- 
borne v. Eccl. Comrs. for England (1877), 37 L. T. 346. 
18. -——. -|—The holder of a mining 

lease from the Crown is not liable to make com- 
pensation for the withdrawal by percolation into 
his mine of water which would otherwise have 
flowed into, or having flowed into, would have 
been retained in the wells & springs of the super- 
jacent land. 

It is not a mere liberty to work the mines which 
the lord has; but the Act [Act of Tynwald, 
1703] affirms that he has excepted out of the grant 
not only the minerals, but that portion of the soil 
which contains the mincrals & which constitutes 
the ‘‘ mine”? (LORD PENZANCE).~~BALLACOKKISH 
SILVER, LEAD & CoppEn MINING Co. v. HARRISON 
(1873), L. R. 5 C. P. 493; sub nom. BALLACORKISH 
MINING Co. v. DUMBELL, 43 L. J. P. C. 19; 29 
Il. T. 658; 38 J. P. 1483 sub nom. DUMBBELL v. 
BELLACORKISH SILVER, LEAD & CopreR MINING 
Co., 22 W. R. 277, P. C. 
annotations :-—Co Kardley v. G lle 3 Ch. D. 

826. Refd. Netcng Isle of Man @ Molo snd) 

App. Cas, 294. 

; —— Vein.]--Case in which three 
grants of land, reserving the minerals, but each 
reservation varying in substance & expression, 
were held to have respectively secured, & not to 
have secured, a right to carry outside minerals 
underneath & through the land granted. 

Coals & coal-mincs mean, I apprehend, when 
unopened mines are spoken of, nothing more nor 
less than the veins or seams of coal underlying the 
surface (LORD SELBORNE). 

It appears to me, that being upon a grant or 
reservation of minerals, primd facie it must be 
presumed that the minerals are to be enjoyed, & 
therefore that a power to get them must also be 
granted or rescrved, as a necessary incident (LORD 
CHELMSFORD).— RAMSAY v. BuLain (1876), 1 App. 
Jas. 701, H. L. 

Annotations :--Consd. Batten Pool] v. Kennedy, [1907] 1 
Yh. 256. Refd. Powell ». Vickorman (1887), 3 TT. L. R. 

. Butterley Co. v. New Hucknall Colliery Co., [1909] 


e 37. 








mi 








20. -—— -— -.| — GLASGOW CORPN. t. 
FARIE, No. 12, ante. 

21. Workings — Underground road.| — 
BATTEN POOLL v. KENNEDY, No. 1019, post. 

22. ——- Cavity after minerals removed.| 
BATTEN POOLL v. KENNEDY, No. 1019, post. 

Within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 77.]—See COMPULSORY PURCHASE | 
oF LAND, Vol. XI., pp. 150, 151, Nos. 328, 336. | 

Within Waterworks Clauses Act, 1847 (c. 17).|- 
See COMPULSORY PURCHASE OF LAND, Vol. XI., 
p. 151, Nos. 337, 338. 








eee] 


Secr. 2.—" QUARRY.” | 


See Quarries Act, 1894 (c. 42), s. 1. 

23. Distinguished from mine --. Surface work- 
ing.|—-DAaRVILL v. Rover, No. 1, ante. 

2 .|--BELL v. WILSON, No. 2, ante. 

25. ——- —— Gravel pit.|}—What are called 
mines & what arc minerals probably within the 
meaning of the Act of Parliament [Railways 


eee 
e 
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Clauses Consolidation Act, 1845 (c. 20)] are some 
beds of gravel or some beds of clay lying near the 
surface, & it is said they can only be worked from 
the surface. As far as I know gravel pits are 
always open to the surface, I never heard of 
a gravel pit which was worked as a mine (JESS8EL, 
M.R.).—LERRINGTON v. METROPOLITAN DISTRICT 
Ry. Co. (1882), 19 Ch. D. 559; 51 L. J. Ch. 305 ; 
46 L. T. 448; 30 W. R. 663, C. A. 

.{nnotations :-~~-Refd. Mid. Ry. »v. Haunchwood Brick & Tile 
Co, (1882), 20 Ch. D. 552; Mid. Ry. & Kettering, Thrap- 
ston & Huntingdon Ry. vr. Robinson (1889), 15 Ap Cas. 
19; Ruabon Brick & Terra Cotta Co. v. G. W. Ry., 
ee3 1 Ch. 427; G. W. Ry. v. Blades, [1901] 2 Ch. 624. 

entd. Wilkinson v. Hull, Barnsley & West Riding 

Junction Ry. & Dock Co. (1882), 46 L. T. 455; Pountney 

v. Clayton (1883), 11 Q. B. D. 820; Lewis v. Weston: 

Super-Mare L. B. of Health (1888), 59 Iu. T. 769; G. N. 

Ry. ». I. R. Comrs., [1901] 1 K. B. 416; N. BE. Ry. v. 

Reckitt (1913), 100 L. T. 327. 

26. -——_.------.|—(1) In 1829 land was con- 
veyed by J. in fee to T., reserving all mines of 
coal, culm, iron, & all other mines & minerals 
whatosever, except stone quarries, with power to 
work the same, & make roads & other works, but 
the surface not to be disturbed without the surface 
owncer’s consent, except for making one road & one 
sewer, & J. making compensation for all damage. 
The N. guardians, with consent of the owner of 
the land, made a sewer passing through a bed of 
brick earth & clay :—Held: J., the mineral owner, 
was owner of the brick earth & clay, & entitled to 
compensation from the N. guardians. 

(2) The conveyance is of all the lands, tenements, 
& hereditaments mentioned in the schedule, & 
if there were no reservation, that would carry all 
the minerals within the ambit (LoRnbp EsuEr, M.R.). 
. (8) A quarry is a thing which is worked in that 
way (by taking away the surface] & not by sinking 
a shaft. ... But we have here to construe the 
word ‘‘ minerals ’’ rather than ‘‘ mines.’’ Is the 
word ‘‘ minerals’? which comes after the word 
‘** mines,’ to be contsolled by ity ‘That was one 
of the matters which MELLISH, L.J. discussed & 
ruled upon in Hext v. Gill, No. 41, post, & I do 
not understand that it is disputed that on that 
point he was entirely right when he said that the 
authorities show that the word ‘‘ mines ’’ coming 
before ‘* minerals’? does not restrict the sense of 
the latter (Lorp KsHER, M.It.). 

(4) 1t seems to me, therefore, that the rule laid 
down in Heat v. Gill, No. 41, posit, is a rule 
which arises directly from the character of the 
transaction, & is a sound rule of construction 
unless there is something in the context to throw 
light upon & alter it (Bowen, 1..J.).—JERSEY 
(HARL) v. NEATH Pook LAw UNION GUARDIANS 
(1889), 22 Q. B.D. 555; 68 L. J. Q. B. 675; 53 
J.P. 4043 37 W. R388; 5 T. L. R. 337, C. A. 

funotations :—-~.18 to (1) Consd. Johnstone ev. Crompton, 

{is99] 2 Ch. 190; G. W. Ry. v. Blades, (1901) 2 Ch. 624. 

Apld. Greville v. Hemingway (1902), &7 1. T. 443. Refd. 

Larsen v. Sylvester, (1908) A. C. 295; S.S. Knutsford ». 

Tillmanns (1908), 99 L. T. 399; Stoomvaart M. Sophie H. 

v. Morchants’ Marine Insce. (1918), 35 T. L. R. 25; 

sS. Magnhild v. Melutyre, [1920] 3 K. B. 321. Generally, 

Refd. Ze Todd, Birleston & N. E. Ry., [1903] 1 K. B. 603. | 

27. Extraction in large blocks.]—JIt is 
somewhat difficult to define what a quarry is, but 
1 think that the word gencrally means a placo 
where the material is got out in a large shape like 
blocks, & not where it is got in small pieces like 
coal & ironstone (BRAMWELL, L.J.).—JONES v. 
CWMOKTHEN SLATE Co. (1879), 5 Kx. D. 033 49 
L. J. Q. B. 110; 41 1. T. 575; 445. P. 1683; 28 
W. R. 237; 1 Tax Cas. 207, UC. A. 

Annotation :-—Refd, Glasgow Corpn. v. Farie (1888), 13 
App. Cas. 657. 

28. What ‘‘ quarry ’’ includes—Not slag heap.| 
—Scott v. MIDLAND Ry. Co., No. 1225, post. 
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29. Includes seams & workings.|—-COUNTY OF 
GLOUCESTER BANK v. Rupry MERTHYR STEAM & 
House Coa Couurery Co., No. 292, post. 

80. Distinguished from unopened mine.] 
—I am not disposed ... to say cxactly what a 
‘‘ colliery ’’ means as distinguished from land with 
minerals under it. It does mean something differ- 
ent no doubt. No conveyancer nor any one else 
would ever describe mineral property at present 
unworked as a “ colliery.”’ That is to say, no one 
would describe so many acres of Jand under which 
a seam of coal was known to lie as being a colliery 
when there was no shaft through which to get at 
the coal, & no underground workings (KEKE- 
WICH, J.).— CHAYTOR v. TROTTER (1901), 87 L. T. 
333 revsd. on other grounds (1902), 87 L. T. 36, C. A. 
mar stir ty 5 Rela. Re Morgan, Vachell v. Morgan, [1914] 

31. Colliery a trading concern.] — RosE v. 
NIXON (1737), cited 2 Jac. & W. at p. 555; 37 
i. R. 740, L. C. 

Annotations :—Consd. Rowe v. Wood (1822), 2 Jac. & W. 
553. Refd. Jefferys v. Smith (1820), 1 Jac. & W. 298. 
32. ——..]—A colliery is a trade & therefore 

an account may be taken of the profits here.— 

Stoky v. WINbDsoR (LORD) (1743), 2 Atk. 630; 

26 E.R. 776, L. C. 

Annotations :—Apld. Fripp v. Chard Ry., Fripp v. Bridge- 
water & Taunton Canal, etc., Co. (1853), 11 Hare, 241. 
Mentd. Pago v. Lever (1704), 2 Vos. 450; Jackson v. 


Rowe (1830), 9 L. J. O. S. Ch. 32. 
WARREN (1801), 6 


33. -|—PULTENEY «. 

Ves. 73; 31 E. R. 944, L. C. 
Annotations :—Mentd. Cupit v. Jackson (1824), M‘Cle. 495; 
Grant v. Grant (1830), 3 Sim. 340; Brown v. Newall 
(1837), 2 My. & Cr. 558; Kast India Co. v. Campion 
(1837), 11 Bli. 158; Howoll vy. Howell (1837), 2. My. & Cr. 
478; Attwood v. Burton, Same v. Bailey, Same v. Small 
1839), 8L. J. Ch. 145; Haig ». Homan (1841), 8 Cl. & Fin. 
20; Re Franks (1851), 16 L. T. O. S. 529; Hicks v. 
Sallitt ( I. & G. 782; Thomas v. Thomas 


1854), 3 De G. M. 
.N. 8S. 1160; Knight v. Bowyer (1857), 23 
Beav. 609; Wright v. Chard (13860), 1 
Sawyer v. Goodwin (1867), 36 L. J. Ch. 578; 


Do G. F. & J. 567 ; 
Phillips v. 
Boufray (1883), 24 Ch. D. 439. 
34. -.|~-JEFFERYS v. Smitu, No. 198, post. 
35. —-—.] -— A mining concern is a trading 
concern (PARKE, B.).—TREDWEN v. BOURNE 

(1840), as reported in 6 M. & W. 461; 9 L. J. Ex. 

290; 151 E. R. 493. 

Annotations :—Consd. Re Bradbury, Ez p. Emery (1854), 
4DeG.M.&G.901. Mentd. Barnett v. Lambert (1846), 
15M. & W. 489; Ricketts v. Bennett (1847), 4 C. B. 686 ; 
Fe Gorman Mining Co. (1854), 2 Kq. Rep. 983; Forbes v. 


Marshall (1855), 3 W. It. 480; Peel v. Thomas (1855), 3 
Cc. L. R. 397. 














Srct. 4.—* MINERALS.” 
SUB-SECT. 1.—IN GENERAL. 

_ See Law of Property Act, 1925 (c. 20), s. 205 (1) 
(ix); Land Registration Act, 1925 (c. 21), s. 3 
(xiv); Trustee Act, 1925 (c. 19), s. 68 (6); Settled 
Land Act, 1925 (c. 18), s. 117 (1) (xv) ; Universities 
& College Estates Act, 1925 (c. 24), s. 43 (vii). 

_ 36. No strict definition attainable.]|—No defini- 
tion of “ minerals’’ is attainable, the variety of 
meanings which the use of the word ‘‘ minerals ”’ 
admits of being itself the source of all the difficulty 
(LorD LOREBURN, C.).—CALEDONIAN Ry. Co. v. 
GiLENBOIG WNION FIRECLAY Co., [1911] A. C. 290; 
H 3 J.P. C. 1283 104 L. 'T. 657; 75 J. P. 377, 
Anwidions :-—Refd. Barnard-Argue-Roth-Stearns Oil Co. 
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assigned 
41 i. Ordinary commercial meuning a erdaretocd tthe 


-)— The words “ mincs 
exception are to be | GESNER v. Gas Co. (1853), 2 N. 8. 
understood in their popular & ordinary 
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«. Farquharson (1912), 107 L. T. 333; Symungton v. 
Cale. Ry., [1912] A. OC. 87; Australia Commonwealth vo. 
Hazeldel], [1921] 2 A. C. 373. 


37. Substance composing crust of the earth.| 
—The term ‘‘ mineral’ according to the scientific 
or popular meaning, comprises every one of the 
productions which constitute what is called the 
crust of the earth; but that is not the sense in 
which the ct. would necessarily interpret the word 
in an exception to a grant, as the intention of the 
parties must be regarded.—BELL v. WILSON 
(1865), 2 Drew. & Sm. 395; 6 New Rep. 81; 34 
L. J. Ch. 572; 12 L. T. 529; 11 Jur. N.S. 437; 
13 W. R. 708; 62 EK. R. 6713; on appeal (1866), 1 
Ch. App. 303, L. JJ. 
innotations :-—Refd. Mid. Ry. v. Checkley (1867), L. R. 4 

- 19; Hext v. Gill (1872), 7 Ch. App. 699; A.-G. for 

Iufe of Man v. Mylchreest (1879), 4 App. Cas. 204 ; ; 

Ry. v. Haunchwood Brick & Tile Co. (1882), 20 Ch. D. 

552; A.-G. v. Welsh Granite Co. (1887), 35 W. It. 617; 

Glasgow Corpn. v. Farie (1888), 13 App. Cas. 657; Mid. 

Ry. v. Robinson (1889), 15 App. 19; Greville ». 

Hemingway (1902), 87 L. T. 443. Mentd. Cleveland v. 

Moyrick (1867), 37 L. J. Ch. 125. 

38. -|—The lessees of land, demised for a 
term of ninety-nine years, while making excava- 
tions in pursuance of their lease, discovered em- 
bedded in the soil a boat made of oak, & supposed 
to be at least two thousand years old :—Held: the 
boat at the date of granting the lease belonged to 
the lessors, whether it was to be deemed a mineral, 
or part of the soil, or a chattel, & there was nothing 
in the lease which was sufficient to pass to the 
lessese any property in the boat; the definition 
of ‘‘ minerals ”’ as all substances which can be got 
from underneath the ground for the purpose of 
profit ’? must be taken as confined to all substances 
actually forming pait of the natural soil, & there- 
fore as not including the discovered ancient buat.- — 
ELWES v. Briagd Gas Co. (1886), 33 Ch. D. 562; 
55 L. J. Ch. 7384; 55 L. T. 881; 35 W. R. 192; 2 
T. L. I. 782. 

Annotation :—Mentd. South Staffordshire Watcrworks Co. 

v. Sharman (1896), 74 L. T. 761. 

39. -——.]—-GLASGOW CORPN. v. I°ARIE, No. 
12, ante. 

All substances other than agricultural surface— 
ptr eh from mine or open workings.]—-See No. 3, 
ante. 

40. Product derived from mine.|] —- BELL v. 
WILSON, No. 2, avite. 

41. Ordinary commercial meaning assigned.| 
——By a deed executed in 1799, the lord of a manor 
granted certain copyholds in fee, reserving all 
mines & minerals within & under the premises, 
with full liberty of ingress, egress, & regress to & 
for the grantor, his heirs, etc., to dig & search for, 
& to take, use, & work the excepted mines & 
minerals :—Held: kaolin or china clay was a 
mineral within the reservation; the grantor was 
not entitled te get the china clay, inasmuch as it 
could be got only in a manner utterly destructive 
of the surface, & as the deed did not clearly 
reserve to him power to destroy the surface, & did 
not contain any provision for making compensa- 
tion for injury done to the surface. 

The word “minerals”? includés every fossil 
substance, every substance, in fact, of every kind 
which can be got from underneath the surface & 
for a profitable purpose. ... The word ‘‘ minerals ”’ 
includes everything which can be got under the 
surface of the earth for the purpose of profit, 
unless there is something in the context or in the 
nature of the transaction which would induce the 
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ct. . give it a more Jimited meaning (MELLISH, 

When an owner of both mines & mincrals sells 
the surface, & reserves the minerals & gives himself 
power to get minerals, he ought to frame his power 
in such language, if he intends to destroy the 
surface, that the ct. ought to be able to say that 
that is clearly the intention of the partics (MEL- 
L1sH, L.J.). 

The long & uniform series of authorities appear 
to me to have established a very convenient & 
consistent system, giving the mineral owner every 
reasonable profit out of the mineral treasures & 
at the same time saving the landowner’s practical 
enjoyment of his house, gardens, fields & woods 
without which the grant to him would have been 
illusory. But for these authorities I should have 
thought that what was meant by “mines & 
minerals ’’ in such a grant was a question of fact 
what these words meant in the vernacular of the 
mining world & commercial world & landowners 
at the end of the last century (JamEs, L.J.). 

The authorities seem to show that where there 
is an exception of ‘‘ mines & minerals,” the putting 
the word “* mines ”’ before ‘‘ minerals ’’ does not 
restrict the meaning of the word ‘ minerals ”’ 
(MELLISH, L..J.).—HExtT v. GILL (1872), 7 Ch. App. 
699; 41 L. J. Ch. 761; 27 L. TY. 291; 20 W. R. 
957, L. JJ. 


Annotations :—Consd. Aspden v. Seddon (1874), 10 Ch. App. 
396, n.; A.-G. for Isle of Man v. Mylchreost (1879), 4 App. 
Cas. 294. Apld. Davis v. ‘Treharne (1881), 6 . Cas. 
460; Robinson v. Milne (1884), 53 L. J. Ch. 1070. Expld. 
Elwes v. Brigg Gas Co. (1886), 33 Ch. D. 562. Apld. A.-G. 
vw. Welsh Granite Co. (1887), 35 W. KR. 617. Consd. 

Glasgow Corpn. v. Farie (1888), 13 App. Cas. 657. Folld. 

Jorsey v. Noath Voor Law Union (rdns. (1889), 2Y 

Q. BK. D. 555. Expld. Johustone v, Crompton, [1899] 2 

Ch. 190. Distd. G. W. Ry. v. Blades, (1901) 2 Ch. 624. 

Apld. Greville v. Hemingway (1902), 87 L. T. 443. Dbtd. 

de Todd, Birleston & N. I. Ry., (1903) 1 K. B. 603. Ho 

|BowE#n, L.J.] says that Hext v. Gillis inconsistent with 
what I there {in Glasgow Corpn. v. Farie (No. 12, ante)] 
said; & so it is, & 1 intended what 1 said to be ipeon- 
sistent with Hert v. Gill (LORD HALsBourRy, C.). Consd. 

Bishop Auckland Lnudustrial Co-op. Klour & Provision 

Soc. v. Butterknowle Colliory Co. (1904), 73 L. J. Ch. 335. 

pld. Thomson v. St. Catharine’s College Cambridge, 

.» {1919} A. C. 468. Refd. Itardley v. Granville (1876), 

. 628; A.-G. v. Tomline (1877), 5 Ch. D. 750 ; 

Gil] ». Dickinson (1880), 5 Q. B. D. 149; Loosemore ov. 

Tiverton & North Devon Ry. (1882), 22 Ch. D. 25; Mid. 

Ry. v. Haunchwooed Brick & Tile Co. (1882), 20 Ch. D. 

552; Bell v. Love (1883), 10 Q. B. D. 547; Pountney 

Clayton (1883), 11 Q. B. D. 820; Tucker v. Linger (1883), 

8 App. Cas. 508; Love v. Bell (1884), 9 App. Cas. 286 ; 

Shafto v. Bolckow, Vaughan & Eccl. Comrs. (1888), 4 

T. L. R. 5273 Consett Waterworks Co. v. Ritson (1889), 

[1922] 2 Ch. 187, n.; Westmorcland v. New Shariston 

erat | Co. (1898), 79 L. T. 716; He Constable & Crang- 

wick (1899), 80 L. T. 164; Butterknowle Colliery Co. v. 

Bishop Auckland Industrial Co-op Co., [1906] A. C. 305; 

G. W. Ry. wv. Carpalla United China Clay Co. & Clifden 

(1908), 99 L. T. 869; Butterley Co. v. New Hucknall] 

omy, Co., [1909] 1 Ch. 37; Skey v. Parsons (1909), 101 


ey ke ; N. B. Ry. v. Budhill Coal & Sandstone Co., 
(1910) A. ©. 116; I. R. Comrs. v. Joicey (No. 2), [1913] 
2 K. B. 580; Westhoughton U. C. v. Wigan Coal & Iron 
Co., [1919] 1 Ch. 159; Welldon v. Butterley Co., (1920) 
1 Ch. 130. Mentd. Hall v. Byron (1877), 4 Ch D. 667; 
New: nL. B. v. Cottingham L. B. (1879), 12 Ch. D. 
725; Hedloy v. Batos (1880), 49 L. J. Ch. 170; Shafto »v. 


Bolckow, Vaughan (1887), 34 Ch. D. 725; Phillips v. 

Thomas (1890), 62 L. I. 793; Leckhampton Quarries Co. 

v. Ballinger & Cheltenham R. D. C. (1904), 68 J. P. 464 ; 

Dickens v. National Telephone Co., National Telephone 

Co. v. Hythe Corpn. (1911), 75 J. P. 557; Thornhill v. 

Weeks, [1913] 1 Ch. 438. 

42. ——.]—GLasGow CoRPN. v. FARIE, No. 12, 
ante. 

43. .|—~In the first place, I think it is 
clear that by the words ‘‘or other minerals ”’ 
exceptional substances are designated, not the 
ordinary rock of the district. In the second place, 
I think that in deciding whether or not in a par- 
ticular case exceptional substances are minerals, 
the true test is that laid down by Lorp HALSBURY 
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in Glasgow Corpn. v. Farie, No. 12, ante. The 
ct. has to determine ‘‘ what these words meant in 
the vernacular of the mining world, the commercial 
world, & landowners” at the time when the 
purchase was effected, & whether the particular 
substance was so regarded as a mineral (Lorp 

LOREBURN, C.). 

The purpose of profit may have a bearing upon 
the question whether certain substances have been 
recognised as included in the term ‘‘ minerals,”’ but 
does not necessarily determine that they have 
been ordinarily understood to be so included 
(LORD GORELL).—NORTH BRITISH Ry. Co. +t. 
BUDHILL CoAL & SANDSTONE Co., [1910] A. C. 
116; 79L.J.P.C.31; 101. T. 609; 26T.L. R. 
79; 54 Sol. Jo. 79, H. L. 

Annotations :—Apld. Calo. Ry. v. Glenboig Union Fireclay 
Co., [1911] A. C. 290. Consd. A.-G. v. Salt Union, [1917] 
2K. B. 488. Refd. Barnard-Argue-Roth-Stearns Ol] Co. 
v. Farquharson (1912), 107 L. T. 332; Synid nv. Calo. 
Rty., [1912] A. C. 87; Australia Commonwealth v. Haszcl- 
dell, [1921] 2 A. C. 373. 

44. Whether capability of extraction for profit 
the test.|—HrxtT v. GILL, No. 41, ante. 

45. Substances forming part of natural 
soil.]| —ELWEs v. BricG GAs Co., No. 38, ante. 

46. —-—— Substances obtained by mining or 
quarrying.|—By an inclosure Act, passed in 1812, 
certain common lands in Wales were allotted, an 
allotment being made to the king as lord of the 
manor in respect of his right to the soil. The Act 
gave the Comrs. of Woods & Forests the right to 
sell the allotment made to the king, subject to the 
rights of the king to the ‘* mines, ores, minerals, 
coal, limestone or matter whatsoever ”’ in or under 
the same; & contained a proviso reserving to the 
king his rights to any ‘‘ mines, ores, minerals, coal, 
limestone or slate’? in the common land, & all 
rights & royalties previously belonging to the king, 
& gave a right of compensation to the owners of 
the land for any damage done in digging, raising, 
& carrying away such mines, etc. :-—Held: the 
word ‘ minerals ’”’ included granite, & the Crown 
was entitled to win the granite by open workings. 

The many cases which have been cited go to 
establish the definition, especially the cases of 
A.-U. for lsle of Man v. Mylchreest, No. 52, post, 
& Lleat v. Gill, No. 41, ante, where MELLISH, L.J., 
states the result of the authorities. 

It is evident from these cases that “ minerals ”’ 
mean substances which can be got from beneath 
the surface not by mining only, but also by 
quarrying for the purposes of prolit (LORD KsHuir, 
M.Ri.).—-A.-G. v. WELSH GRANITE Co. (1887), 35 
W.R. 617; 37. L. 2. 5738, ©. A. 
nose :-—Refd. Hayles v. Pease & Partners, [1899] 1 

Ch. 567. 

47. ——-- Test not conclusive.|--JEnszy (EARL) 
v. Neato Poor LAw UNION GUARDIANS, No. 26, 


ante. 





48. —— -———-.| — NorTH British Ry. Co v. 
BUDHILL CoaAL & SANDSTONE Co., No. 43, ante. 
49, —-— Substances having independent value.| 


—Defts. were the lessees of certain lands under 
a lease dated Sept. 30, 1860, granted by the 
predecessor in title of pltf. The lease contained 
the folowing reservation: ‘‘ except nevertheless 
& always reserved out of this demise all mines & 
minerals within or under the said land.” Defts. 
had, for the purpose of obtaining water, com- 
menced to construct a borehole eighteen inches in 
diameter, & had already bored through a stratum 
of redrock & a layer of coal from six to eight inches 
in thickness :—Held: although the substances in 
question could not, as was admitted, be worked 
at a profit at the present time, they fell within the 
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reservation in the lease as being substances which 

had ‘‘a use & a value of their own independent 

of & separable from the rest of the soil.’’—JOHN- 

STONE v. CROMPTON & Co., [1899] 2 Ch. 190; 68 

L. J. Ch. 559; 81 L. T. 165; 47 W. RB. 604. 

50. Statutory reservation of 
minerals.|—The principles governing cases like 
Heat v. Gill, Nu. 41, ante, which deal with a 
reservation of minerals by virtue of a grant or 
contract, are not applicable to the determination 
of cases arising out of a statutory reservation of 
minerals, like that contained in Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 77. 

(2) hough a mineral primé facie includes any- 
thing lying under the land which has a value of 
its own as being capable of being used inde- 
pendently of the land, yet that rule may be 
modified by the circumstances of the case where 
the mineral in question is accepted only by virtue 
of a statutory reservation.—GREAT WESTERN Ry. 
Co. v. BLADES, [1901] 2 Ch. 624; 70 L. J. Ch. 847; 
85 L. 'T. 308; 65 J.P. 791; 17 T. L. R. 6938; 45 
Sol. Jo. 707. 

Annotalions :—As to (1) Refd. Greville v. Hemingway (1902), 
87 L. T. 443. .48 to (2) Refd. Ite Todd, Birleston & N. E. 
Ny., (1903) 1 K. B. 603; G. W. Ry. v. Carpallo United 
China Clay Co., [1909] 1 Ch. 218; Skey v. Parsons (1909), 
101 L.T. 103; N. B. Ry. v. Budhill Coal & Sandstone Co., 
[1910] A. C. 116. 

51. Meaning may be varied — By intention of 
parties.|— BELL v. WILSON, No. 37, ante. 

5 -}—It wes contended for the 
Crown that the word ‘ minerals” . . . compre- 
hended clay & sand. Doubtless, the word in its 
scientific & widest sense may include substances 
of this nature &, when unexplained by the context 
or by the nature & circumstances of the trans- 
action, or by usage, where evidence of usage is 
admissible, would, in most cases, do so. But the 
word has also a more limited & popular meaning, 
which would not embrace such substances, & it 
may be shown by any of the above-mentioned 
modes of explanation that in the particular 
instrument to be construed, it was employed in 
this narrower sense (SIR MONTAGUE SMITH).—-A.-G. 
FOR ISLE OF MAN v. MYLCHREEST (1879), 4 App. 
sary 204; 48 L. J. P. C. 36; 40 I. T. 764, 
.{nnotations :-—Consd. Tucker v. Linger (1882), 21 Ch. D. 18. 

Refd. A.-G. v. Welsh Granite Co. (1887), 35 W. R. 617, 

53. —~— - -|—MIDLAND Ky. Co. v. HAUNCH- 
woop Brick & TILE Co., No. 3, ante. 























54. —e]— GLASGOW CORPN. v. FAnRIE, 
No. 12, ante. 
55. —--- ——-.]— The words ‘‘mines” & 


“minerals? in an exception in a deed are not 
definite terms, but are susceptible of limitation or 
expansion according to the intention with which 
they are used.— BARNARD-ARGUE-ROTH-STEARNS 
Oi. & Gas Co., Lrp. v. FarquHarson, [1912] 
A. C. 864; 82 L. J. P. C. 30; 107 L. T. 332; 28 
qv. L. R. 590 ; 57 Sol. Jo. 10, P. C. 
«{nnotations :-—Refd. A.-G. v. Sal , . B. : 
"Australia, Commonwealth o Hazeldell, Moen) rf eu %. 33 
_ 56. By custom.] — Tucker v. LINGER, 
No. 70, post. 
By statute.|---See CoMpuLsORY PURCHASE 
OF LAND, Vol. XI., pp. 150, 151, Nos. 328-338. 
57. Whether meaning restricted by use in con- 
queue? with mines.]— DARVILL v. Roper, No. 1, 
adite. 
58. ——.|—HExtT v. GILL, No. 4l, ante. 


59. ——.] — Jersey (EARL) v. NEATH Poor 
Union GUARDIANS, No. 2, ante. 
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SuB-SECT. 2.—WHAT PARTICULAR SUBSTANCES 
INCLUDED. 

60. Question of law.|—(1) Many of the best- 
known mincrals are mixtures of a large variety 
of different minerals if that word be used in its 
strict mineralogical sense, but that does not pre- 
vent the well-known mixture being in the eye of 
the law a mineral (FLETCHER MOULTON, L.J.). 

(2) I cannot entertain any doubt as to china 
clay being a mineral. . . . The question is as to 
the interpretation of an ordinary English word in 
its proper legal acceptation, & that is for the ct., 
& is not a matter of evidence (FLETCHER MOULTON, 
1...J.).—-GREAT WESTERN Ry. Co. v. CARPALLA 
UNITED CHINA CLAY Co., Ltp., [1909] 1 Ch. 218 ; 
78 L. J. Ch. 105; 99 L. T. 869; 73 J. P. 28; 25 
i ap R. 91,C.A.3 affd. on appeal, [1910] A. C. 83, 


Annotations :—4s to (1) Refd. Skey v. Parsons (1909), 101 
L. T. 103; Cale. Ry. v. Glenboig Union Fireclay Co., 
[1911] A. C. 290. 4s to (2) Refd. N. B. Ry. v. Budhill 
Coal & Sandstone Co., [1910] A. ©. 116. 
61. Ancient boat—Not fossilised or petrified.| 

—-ELWES v. BRIGG Gas Co., No. 38, ante. 

62. Artificial formations—- Mounds of refuse.| 
—Pltf. demised coal & iron mincs to a co., which, 
in manufacturing iron from ironstone, produced 
large quantities of refuse, consisting principally of 
protoxide of iron & silica, called ‘‘ tap cinder ”’ or 
‘** puddlers’ taps.’’ This refuse, which was at the 
time unsaleable, was thrown on the demised land 
& accumulated in large mounds. On the deter- 
mination of the lcase pltfs. demised the land & 
minerals to defts., who only worked the coal, & did 
not add to the mounds. Afterwards defts. pur: 
chased the ‘ stores & other effects’? on the land 
from pltfis. The tap cinder in the meantime had 
acquired a commercial value, & large quantities 
of it were sold by defts. :—Held: pltfs. were en- 
titled to the mounds & to an account of the pro- 
ceeds of sale, inasmuch as the mounds, although 
they might have been removed by the co. during 
its lease, were not chattels passing under the sale 
of the stores & effects, & were not iron, or ironstone 
mines, scams, veins, or beds, opened or unopened, 
or minerals within defts.’ Icase. 

What is leased is, first, the coal, then the iron- 
stone, & then ‘ all mines, seams, veins, & beds, as 
well opened as unopened, of all other minerals & 
clay lying & being within & under the lands from 
the surface down to & including the silver minc.”’ 
In my opinion this description applies only to 
what may be called natural formations in & on 
the land, not to artificial formations such as these 
mounds (B1GHAM, J.).— BOILEAU v. HEATH, [1898] 
2 Ch. 301; 67 L. J. Ch. 529; 78 L. T. 622; 46 


W. R. 602. 

63. Brick earth.|—The holder of a _ building 
lease, where mincrals are reserved has a right to 
dig foundations for buildings about to be erected, 
& dispose of the materials dug out, but not to do 
ne order to improve the surface as a building 
site. 

The lessee of a coal mine, under covenant to 
remove the spoil-bank at the end of his term, was 
held to have a property in the material of the bank, 
so as to have a right of action against a stranger 
removing part of it for brick making. 

The right to dig for, work, raise, & get the Il. 
Mine carried with it the right to remove & appro- 
priate such portions of the strata as had to be 
removed either in making the necessary shafts & 
other workings tuo win it or in getting the coal 
itself when won (NORTH, J.). 

In the case of Midland Ry. Co. v. Chechle 
(1867), L. R. 4 Eq. 19, in which a sect. was foun 
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in an Act of Parliament very like the exception in 
the present case, Lor» RomI.y pointed out that 
such words would include every species of mineral 
which was within the land as distinguished from 
under it, & would include surface-working as well 
asmining ; & I take the same view as to the words 
of exception here (Norru, J.).—ROBINSON  v. 
MILNE (1884), 53 1. J. Gh. 1070. 

JERSEY (KARL) v. NEATII 
LAW UNION GUARDIANS, No. 26, ante. 

65. Brine.! —Defts. owned land on & in which 
were two vertical shafts used by them for the 
purpose of pumping to the surface natural brine, 
7.e. water which had become fully saturated with 
salt in solution. The brine so pumped up was put 
by deft. to commercial use. It was impossible to 
ascertain whence the brine had come or where its 
saturation had taken place, but as there were no 
surface subsidences’ within defts.’ land the infer- 
ence was that the brine did not come from & had 
not. been saturated within the boundaries of defts.’ 
land :-—Held: the brine was a “ mineral’? within 
Finance (1909-10) Act, 1910 (c. 8), s. 20, & the 
mineral rights duty was therefore payable by 
defts. on the rental value of the rights so to work 
the brine.—A.-G. v. Sarr Union, trp., [1917] 2 
K. B. 488; 86 L. J. K. B. 1026; 117 L. T. 140; 
33 TT. Tl. R. 365. 

66. Clay.| --A.-G. For Isii oF MAN »v. MyYL- 
CHREEST, No. 52, aife. 

67. -|— JeRSIY (KMARL) vo Near Poor 
LAW UNION GUARDIANS, No. 26, ate. 

68. -— .| --Gkonae Sktey & Co., 
PARSONS, No. 79, post. 

—---- Within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 77.!|—Ser COMPULSORY PURCHASE 
OF LAND, Vol. XI., pp. 150, 151, Nos. 329-332, 

-—~ Within Waterworks Clauses Act, 1847 
(c. 17).]-~See CoMPULSORY PURCHASE OF LAND, 
Vol. X1., p. 151, No. 337. 

69. China clay.|—HExtT v. Gun, No. 41, ale. 

---— Within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 77.|—-Sce CoMPULSORY PURCHASE 
OF LAND, Vol. XIL., p. 151, No. $33. 

Fire clay-—Within Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 77.| See ComMPuLsorny Pour- 
CHASE OF LAND, Vol. XI., p. 151, No. 354. 

70. Flints—-Not when lying on surface.| ---Pitf. 
agreed to let to deft., on an agricultural lease, ¢ 
farm in the chalk district of Surrey, reserving, 
fo the Jessor ‘‘ all mines & minerals.’ Deft. 
entered under the agreement, & in the course of 
husbandry turned up by the plough large quantities 
of flint stones, which he collected, carried away, & 
sold; alleging the existence of a local custom 
permitting to agricultural tenants in the district 
such carrying away & selling :—-Held : the reserva- 
tion of ‘‘ all mines & minerals ” to the lessor was 
not sufficient to exclude the custom; but in the 
absence of any proved custom, the reservation of 
‘* minerals ”? to the lessor would include flirt stones 
turned up by the plough. 

Considering, then, the peculiarity of the wording, 
considering the position of the parties & the nature 
of the custom, it seems to me that the word 
‘* minerals ’? was not intended to be used in such 
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a sense as to cover those flints to which the custom 
related, though it might include flints not got 
according to the custom (JESseEL, M.R.).—TuckEn 
» LINGER (1882), 21 Ch. D.18; 51 L. J. Ch. 713; 
16 L. T. 894; 30 W. R. 578; C. A.3 on appeal 
(1883), 8 App. Cas. 508, H. 1. 


Annotations: ~Refd. Jersey ». Neath Union Grdns. (1888), 
52 J. P. 5823 Dashwood v. Magniac, [1891] 3 Ch. 3063 
Re Constable & Cranswick (1899), 30 L. T. 164. Mentd. 
Produce Brokors Co. ». Olympia Oil & Cuke Co., [1916] 
1A. C. 314, 

71. Fossil bodies.|—Hext v. Ginn, No. 41, ante. 


— Within inclosure Act.]— See No. 46, ante. 

72. Freestone.|—-BELL v. WILSON, No. 2, ante. 

73. ——.|—I think myself it is very scldom 
that freestone is likely to be regarded as a mineral, 
but whether it} be so or not is to be decided in 
vegard to the particular facts of the case (LORD 
LOREBURN, C.).—SYMINGTON », CALEDONLIAN By. 
Co., [1912] A. CO. 873 811. 5.P. C0. 155; 106 L. T. 
193.3; 56 Sol. Jo. 87, HW. L. 
-(nnotation : Refd. Australia Commonwealth v. Hazeldell, 

[1921] 2 A.C. 373. 

Granite---Within Inclosure Act.]|—Sce COMMONS, 
Vol. XI., p. 62, No. 891. 

74, Gravel.| Giravel & sand = are = mincrals 
within Quarries Act, 1894 (ce. 42), 8. 1.--—-Scorr v. 
MIDLAND Ry. Co., [1901] 1 K. B. 3173 70 1. J. 
Q. B. 228; 83.1. T..787; 65 J.P. 1353 49 W. R. 
3183 45 Sol. Jo. 166, D.C, 

Limestone—Within Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. 77.|—See COMPULSORY 
PURCHASE OF LAND, Vol. XI., p. 155, No. 366. 

75. Mixed mineral substances.! -—GrReat WEst- 
BRN Ry. Co. v. CARPALLA UNITED CHINA CLAY 
(‘o., Lrp., No. 60, ante. 

76. Sand.!-—A.-G.. ror [sie oF MAN v. Myt- 
CHRIERST, No. 52, ante. 

77. —- .|--Scorrer. MipLanp Ry. Co., No. 74, 
ante. 

78. Sandstone.|--A deed of conveyance upon 
the sale of a plot of land conveyed the land to the 
purchaser ‘except all coal, ironstone, & other 
mines «& minerals, including fireclay, lying or 
being within or under the lands hereby assured,” 
& it reserved unto the owners of the excepted 
mines & minerals for the time being full liberty, & 
power to work & get the coal, ironstone & other 
minerals by underground working, & to use or 

How lessees to use so reuch of the clay lying 
within or under the land as might be necessary for 
making bricks for colliery purposes 5 & the con- 
veyance of another plot of the land excepted “‘ all 
mines, beds & quarries of coal, ironstone, & other 
minerals, including fireclay,’’ lying under the land. 
The purchaser had opened quarries for quarrying 
& vetting certain sandstone as building stone which 
lay at a considerable depth below the surface :— 
Held: the sandstone was included within the 
reservation of the minerals.—GREVILLE v. HEMING- 
way (1902), 87 L. I’. 443. 

79. ——.!—-The mmes & mincrals under cer- 
tain land were conveyed to A. in 1885. In 1908 
the owner of the surface pulled down two cottages 
& cut the soil in order to lay out a new road. 
Clay to the depth of 3 feet or 4 feet was moved, 





Held: not to be «a discovery of valuable 


PART I. SECT. 4, SUB-SECT. 2. 

66 i. Clay. }—SuAFTEABURY v. WAL- 
LACK, [1897] 1 I. RN. 381.—IR. 

724. Wreestone.}—A clause by which 
@ superior reserved in a feu-contract 
right to the mines & minerals, did not 
give him right to a quarry of free- 
stone situated within the lands.— 
MENZIES v. BREADALBANE & HOLLAND 
(KARL) (1822), 1 Sh. Se. App. 225; 
affg. (1818), 19 Fac. Coll. 531.—SCOT. 


J.-—-VOT,. XXXTY. 


b. Limestone.|--» COMMONWEALTH OF 
AUSTRALIA 0. HAZELDELL, LTD., (1921) 
2A. C. 373, PC. - AUS. 

C. ‘ Beds of limestone are 
included in the definition of “ mines 
& minerals.”?—fIstBOURNE v. HAMIL- 
TON (1890), 25 L. KR. Ir. 183, 498.—IR. 

75 i. Mixed mineral substances.) — 
Tron stained cracks in Keewatin rock 
impregnated in places witb a little 
iron pyrites & perhaps pyrrhotite -— 


—_—_ -- 


mineral within the Act.---2te Ropp 
(1907), M. C. ©. 61; affd.,10 O. W. lt. 
671.—CAN. 

716i. Sand.]-—STAVLEs 0. YOUNG, 
(1908, 1 I. 4. 135.—IR. 

d. Mineral oils.j----In the original 
grant from the Crown, all “* mines & 
minerals ’? were reserved. In a trans- 
fer by M. to F. all ‘‘ mines minerals, 
& mineral oils *’ were reserved :—-ITeld 
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Sect. 4.—** Minerals’”’: 
Sub-scct. 1.] 


& a trench 12 feet deep was cut, in which sewer 
pipes were laid. <A. alleged that a scam of clay 
1 foot below the surface & 2 bed of sandstone rock 
were being interfered with, & A. asked for an 
injunction to restrain the trespass. ‘There was 
coal twenty yards below the surface :—Held: the 
surface clay & sandstone were not within the con- 
templation of the parties when the mines & 
minerals were granted.—GEKORGE SKEY & Co., 
Lrp. v. PARSONS (1909), 101 L. T. 103; 25 T. L. R. 
708. 

—-- - Within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 77.| See COMPUL8ORY PURCHASE 
OF LAND, Vol. X1., p. 151, No. 335. 

80. Slag.!—Scorr v. MipLAnp Ry. Co., No. 
1225, post. 

Stone.|-——See Commons, Vol. X1., p. 61, No. 889. 
Within special Act.|—See COMPULSORY 
PURCHASE OF LAND, Vol. X1., p. 151, No. 338. 

81. Tap cinder.|—Boitcav v. Litarit, No. 62, 
ante. 


Sub-sect. 2. Seria. 5 & 6: 





ee ee = ee come 


Sect. 5.—“‘SURFACE,” “LAND,” ETC. 

82. Land— Includes mines.) —(CAMPBELI. 1. 
L&ACH, LEACH & THOMAS v. CAMPBELL, No. $73. 
post. 

83. - -——.| — Land, according to Iinglish 
law, includes everything on or under the soil: 
all buildings that you ma, erect on it; all mines 
that you may sink under it) (JESsEL, M.R.). - 
NEWCOMEN v. COULSON (1877), 5 Ch. D. 1335 46 
I, J. Ch. 459 5 36 LT. 385 3 25 W. KK. 469, C. A. 


Annotations :—Mentd. Finch +. G. W. Ry. (1879), 5 Ex. D. 
254; Now Windsor Corpn. v. Stovell (1884), 27 Ch. I). 
665; Harris v. Flower (1904), 90 L. T. 669. 


Within Land Clauses Acts.|-—See (Com- 
PULSORY PURCHASE OF LAND, Vol. XI., p. 107, 
No, 39. 

84. Close — Includes subsoil.|— (1) If the 
owner of the fee retains the right to the mines & 
minerals, & has also the possession, he may main- 
tain an action for any invasion of his rights 
(Wilde, C.J.). 

(2) The term ‘‘ close”? might include the surface 
as well as the subsoil (MAUL&, J.). 

(3) There is no doubt that different strata of 
the soil may -be the subjects of separate & distinct 
rights (WILDE, C.J.). 

(4) To make trespass maintainable, pltf. must: 
not only have a right to the possession, but must 
have the actual possession (WILDE, C.J.). 

(5) IG cannot be denicd that the possession of 
the surface may be in one person & the possession 
of & the right to the sub-soil, in another. Such 
rights may be derived by grant; or may be 
inferred from a long & uniform course of enjoy- 
ment, which will be supposed to correspond with 
the interest created by same grant (WILDE, C.J.).— 
Cox v, GLUE (1848), 5 (. B. 68383 17. J. DP. 
162; 101. T. O. 8. 3743 12 Jur.185; 136K. R. 987. 
Annotations :—Ax to (5) Refd. Back v. Daniels, [1925] 1 

K. B. 526. Generally, Mentd. Pilgrim vr. Southampton 


& Dorchester Ry. (1848), 12 L. T. O. S. 1273 Richards ¢. 
Davies, [1921] 1 Ch. 90. 


85. Surface — Includes land except mines.] 











Mines, MINERALS AND QUARRIES. 


land, by which is here meant the soil lying over 
the minerals, belongs to one man, & the minerals 
belong to another . . . the owner of the minerals 
may remove them without leaving support 
(LORD CAMPRELL, C.J.).— ILUMPURTES 7. BROWDEN 
(1850), 12 Q. B. 739; 20. J. Q. B. 105 16L. 7. 
O.S. 457; 116d. R. 1048; sub nom. LIUMFRI Iss 
v. BROGDEN, 15 Jur. 124, 

dlnnotations :—-Refd. Keyse v. Powell (1853), 2 BK. & B. 132; 

Smnart. oo Morton (1855), 6 FE. & B. 303 Cale. ate vy, Sprot. 

(1856), 27 L. T’.. O<. 8. 2643; Holmes ». Powell (1856), & 

De G. M. & G. 5723) Roberts «. Haines (1856), 6 Kk. & BB. 

B13; Rogers «. Taylor (1858), 2H. & N. S88; Allaway v. 

Wagstaff (1850), 4 H. & N. 6813 Bonomi 7. Backhouse 

(1859), Ko. BL & 6463 LHunte. Peake (1860), John. 705 ; 

N. BE. Ry. v. Elliott (1860), 2 De G, FL & J, 4233) lRow- 

botham v¢, Wilson (1860), 8 H. dl. Cas. $485 2e Williams 

v. Groucott (1863), 4B. & S. 1493 Wakefield vo Buccleuch 

(1866), L. R. 4 Ky. 6133) Richards «. Jenkins (1868), 18 

lL. T2437 5 Kadon v. Jeffeoek (1872), lL. R. 7 Exeh. 379 3 

Sinith «. Darby (1872), L. R. 7 Q. B. 7163; Lamb ¢, 

Walker (1878), 3 Q. B.D. 889: Dalton «. Angus 

(1881), 6 App. Cas. 7403 Mundy vv. Rutland (1883), 23 

Ch. D. 815) Pountney ». Clayton (1883), 11 Q. B.D. 820; 

Trinidad Asphalt) Co. 7. Aimbard, [7899) A. C. 594 ; 

Butterley Co. +. New Hucknall Colliery Co., [1908] 2 Ch, 

475; Howley Park Coal & Cannel Co, v. La. & N.W. Ry., 

}1913) ALC. 21s) Davies ¢. Powell Vultlryn Steam Coal 

Co, (1920), 36 T. L. RR. 358. Mentd. Solomon +. Vintners’ 

Co. (1859), 4 HL & N. O85: Todd vo. Flight (1860), 9 CB. 

N.S. 3773; Webb xv Bird (1861), 10. B. N.S. 268; 

Jordeson wv. Sutton, Southcoates & Drypool Gas Co. 

(L899), SOL. T. S15. 

86. -- — - —.|-- The surface means not the 
mere plane surface but all the Jand except the 
mines (BOWEN, .J.).— POUNTNEY ov. CLAYTON 
(1883), 11 Q. B.D. 820; 52 da J. Q. B. 5665 49 
lL. TP. 2883 475. 2. 788s 31 W. RR. 664, OC. A. 
-lnnolations :-—Refd. Consett) Waterworks Co. vv. Ritson 

(1889), 22 Q. B.D. 318: Mid. Ry. & Kettering, Thirapston 

& Huntingdon Ry. ¢. Robinson (/S89). 15 App, Cas, 10: 

Ruabon Brick & Terra Cotta Co. rm G. We Ry... [1893] 

1Ch. 427: Fee Gorard & L. & N. W. Ry. (1895), 64 La J. 

Q. TB. 260; Manchester Corpn. ro New Moss Colliery, 

[1906] 2 Ch. 564: LL. & N. W. Ry. v. Hawley Park Coul 

& Cannel Co., [1911] 2 Ch. 97. 

Soil Within Inclosure Acts.i-- See 
Vol. XJ., pp. 61-63, Nos. 888 807, 


(‘OMMONS, 


Tenens eee tel 


SicT, 6.—“OPEN” AND “NEW” MINES OR 
QUARRIES. 

Sup-secr. J.—‘ Open”? MINES OR QUARRIES. 

87. What constitutes an open mine— Question 
of intention.|—CnHayTon v. Trorrik, No. 240, 
post, 

88. —- - Mine where working commenced— For 
purpose of profit—Though no profit made. |— 1iL1As 
v. SNOWDON SLATE QUARRIES Co., No. 291 , post. 








89. - — - — Special or restricted purpose.|— 
ELIAS 1. SNOWDON SLATE QUARRIES Co., No. 291, 
post. 

90. - —- — — Though no mineral extracted. |—- 


(1) An *‘ opened”? mine is a mine which is in 
course of being worked ; & a mine may be being 
worked if a shaft has been sunk down to it & the 
mine is capable of being worked through the shaft 
whenever opportunity arises, though no coal has 
in fact been hewn. Semble: mines which are 
part of seams other parts of which are being worked 
are ‘“‘opened ’? mines, even if they have to be 
worked by following the seam by means of fresh 
pits. 

(2) Testator gave all his real & personal estate 


We have to consider, whether, when the surface of | on trust for sale, conversion, & investment, & to 
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“mineral oils’? come witbin the 
reservation of “‘ ininerals * contained 
in the original grant. from the Crown, 
& therefore M. has no right. to reserve | --CAN 

mineral oils.’’—Jte ACKENZIE & 
MANN, Lip. & Fory (Sask.) (1909), 
10 Ww. L. RK. 668.—CAN. 


— 
s 





e. Land. |— Minerals are nal pe Jand.” 
—COLEMAN Town t. HEAD SYNDICATE 
(Alta.), 11917) 1 W. W. RR. 1074. 


f. Whinstone & grantte.|-- PATON ¥. 
INLAND REVENUK, [1912] 8S. C. 1165. 


_ ree a ees 
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PART I. SECT. 6, SUB-SECT. 1. 


g. What constitutes an open mine 
— Whether dedication of bog to cutting— 
For purposes of sale.}—CovrinageER 1. 
GUBBINS (1846), 3 Jo. & Lat. 397.—-IR. 


“ 


Part J.—In GENERAL. 


hold the investments, as to two equal fourth parts, 
on trust to pay the income to two persons during 
theirlives. He declared that the sale & conversion 
might be postponed for so long as his trustee should 
think proper, & that the rents, profits, & income 
arising from unconverted parts of the estate should 
be paid & applied in the same manner as the income 
of the proceeds of sale & conversion & he gave his 
trustee full powers of leasing. Testator owned 
valuable mining property, part of which had been 
leased by him in his lifetime by a lease which was 
still subsisting at his death. The trustee after- 
wards granted leases of the remaining mining 
property. Some of it had not. been worked during 
testator’s life, though it} had been intended 
ultimately to work it by a pit sunk by the lessces 
of the part leased by testator. The remaining 
put of the land leased by the trustee had been 
worked during testator’s life. The working had 
been discontinued, but he had intended to resume 
it:—Held: the tenants for life were entitled to 
the full rents & royalties under all the leases.—- 
die MORGAN, VACHELL vt Morcan, [I9E4] 1 Ch. 
910; 88 L.J.Ch. 5733 110 L. 2. 908, CLA, 

91.- -—-- Effect of abandonment.!- 
(1) Jt is always a question of degree. to be 
established by evidence, whether the working of 
a mine which has not been formerly worked is 
waste or not. A tenant for life. though impeach- 
able for waste, Inay properly work an open mine. 
A mine not worked for twelve months or two 
years previously to the tenant for life coming into 
possession must: still be considered as an open 
thine; but} a mine which has not been worked for 
a hundred years cannot) be properly so treated. 





A mine which has not: been worked for twenty or | 


thirty years from the loss of profit: attending the 
working, may. without) committing waste, be 
worked again by a suceceding tenant for life ; 


but if the working of the mine has been abandoned | 


by the owner of the inheritance many years 
previously, with a view to some permanent 


advantage to the property. itis doubtful whether | 


a succeeding tenant for life could properly treat 
that as an open mine, The opening of a fresh pit, 
also, may not, under some circumstances, amount 
to the opening of a new mine, but only to the more 
advantageous working of an old one. & may 
possibly be done without) any injury to the 
inheritance, if the surface of the land, where it 
has been opened, was of little or no value to the 
estate. 

(2) Semble: if a tenant for life commit waste. 
the produce does not) belong absolutely to the 
first tenant in tail in esse while there is a possibility 
of prior tenants in tail coming into esse, 

(3) Semble: the tenant for life may work 
abandoned mines where the previous working has 
been stopped merely from inability to carry if on 
at a profit, secus, if stopped with a view to the 
permanent advantage of the estate-—LBacor r. 
Baaort, LEGGH v. LEGGE (1863), 382 Beav. 509: 2 
New Rep. 297; 331. J. Ch. 1163 91.1. 2175 9) 
Jur. N.8.10223; 12W.R.35 5 55H. R. 200. 
Annotalions :—As to (1) Refd. Elias r. Snowden Slate 
Quarrics Co, (1879), 4 App. Cas. 445 te Maynaid ~ 
S. K., [1899] 2 Ch. 347. 48 to (2) NLRB. te Cavendish, 

Cavendish v. Mundy, [1877] W.N.198. Generally, Mentd. 

Re Barrington, Ganden rv. Lyon (1886), 33 Ch. 1). 523 | 

Dashwood 7. Magniac, [1891] 3 Ch. 306; 

Sottimt., Williams Wynn rv. Williams, [1922] 2 Ch, 750. 

92. J— By ante-nuptial con- 
tract of marriage dated 1882 in English form, ©., 
the absolute owner of the estate of C, bound 
herself to convey, & did convey, her estate to 
trustees. The settlement contained the usual 
power of sale, & in the meantime the trustecs were 











annual income thereof for the 
matriage as the parents should appoint. 
| 

| 

{ 

| 
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to lease the unsold parts, & to hold the net proceeds 
of such sales as well as net rents & profits of the 
estate until sold, upon trusts thereinafter declared 
“with such powers of leasing the land & heredita- 
ments & other powers of leasing the lands & 
hereditaments & other powers necessary & 
expedient in the execution of the trust.’? The 
trusts were declared, & if was provided that until 
the estate should be sold the trustees were to 
apply the rents & profits to the persons & for the 
purposes to which the annual income of the money 
arising from the sale of the estate would be paid 
under the trust. Under the trust the annual 
income of the proceeds of the sale of the estate 
was to be paid to G., during her life & after her 
death to her husband, & after their deaths the 
trustees were to hold the trust premises & the 
children of the 
There 
was one child of the marriage. Stone quarrics on 
a portion of the estate had been worked at intervals 
for about a century > but during T882 & for four 
years before [8820 no quarries had been worked. 
In 1805. the estate not having been sold, the 
trustees leased the stone in 45 acres. including the 
portion already worked at. a fixed rent with a 
royalty on the amount of stone sold + —J/leld: 
the quarries at the date of the marriage settlement 
were opened mines & the rent & royalty fell to 
be paid to G. as annual income from the estate, 
& did not: fall to be accumulated for the benefit of 
CGiKREVILLE-NUGENT v. 
So; 601. J.P. Cw 13 
TL. Re. 45. 0D. da. 
Re Cuayror, No. 434, 


the child of the marriage-.- 
MACKENZIE, [1900] ALC. 
16 'T. 


SEL TT. 703 ; 
93. - 
post, 

94. Application of principles to quarries.| 
{—HEAS @. SNOWDON SLATE QUARTUES Co., No. 
201, post. 

95. - - — GREVILLIE-NUGENT 
KENZIE, No. 92, arte, 

96. Unopened mine on same estate as open 
mine- Whether deemed 
WARDLAW, No 263, post. 

97. -- Construction of intention.]--- 
CHAYTOR vt Trorren, No. 250, post. 

98. --- Same seam of coal---Effect of 
intervening strip of land.j|- An estate settled by 
the will of testator comprised two pieces of land 
separated by a narrow intervening strip of land 
| whieh belonged to different owners. Under the 
i Whole of the Tands there was a valuable seam of 
leoal. The piece of Jand on the north side of the 
| strip had been demised by the settlor to a colliery 
I 


ae o | 


MAc- 





v. 


open.|— CAMPRELL  v. 


co, Who had worked the coal. The piece of land 
on the south side of the strip had not. been demised 
py the settlor, nor had the coal thereunder been 
worked in any way; but it appeared that if the 
intervening strip had belonged to testator the 
coal could have been worked from the pit or shaft 
sunk by the colliery co. On a petition by the 
tenant for life under the will for the sanction of 
the et., under Settled Mstates Act, 1877 (e. 18), to 
a proposed mining lease of a portion of the land 
on the south side of the strip :---J/eld : by reason 
‘af the intervention of the strip of land, the mine 
ito be leased must he deemed to be a separate 
unopened mine, & therefore three-fourths of the 
| vent under the lease must be set aside & invested.—- 
| Re MAYNARD’S SterrLeED Estate, [1899] 2 Ch. 
1347; 68 L. J. Ch. 600; 81 -L. T. 1683 63 J. P. 
5525 48 W. RR. 603 43 Sol. Jo. 676. 

99. Where fresh pits neces- 
sary.|— fic MonGAN, VACHELL v. MORGAN, No. 
90, ante. 
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Sect. 6.— “Open” and “new” mines or quarries: 
Sub-sect.2. Sects. 7&8. Part Tl. Sect. 1.) 

SuB-secr. 2.—‘‘ New ”? MINES OR QUARRIES. 

100. What constitutes opening a new mine— 
Not working new seams—By old shaft.|—Testator 
demised al] the seams of coal under his estate, 
but only two scams were worked or known of in 
his Jife. After his death, a lower scam was 
discovered which could only be worked by a new 
shaft. A new lease being granted after testator’s 
death :—-T/eld: the tenant for life under his wil] 
was entitled to the annual profits arising from the 
new seam. 

If there be one shaft by which you can work five 
scams, & which are all let, but only one is worked 
at first. I am of opinion, that when the lessee 
begins to work the other seams it cannot be said 
1o be opening a new mine... . 1 agree, that if a 
man has opened a shaft for mining coal & he finds 
in another part of his cstate mines of lead or 
ironstone, which could not be got by means of the 
old shaft or opening, this would be opening a 
new mine (ROMILLY, M.R.).— SPENCER vv. Scurr 
(1862), 31 Beav. 334; 31 L. J. Ch. 808; 9 Jur. 
N.S.9; 10 W. R. 878; 54 KB. RR. 1167. 


Annotation :—Refd. Cowley v. Wellesley (1866), 35 Beay. 


O25, 
101. ——- Opening new shaft—-For extraction of 
different mineral.|---SPENCER v. SCURR, No. 100, 
ante. 
102. —.— -—— .|— Bacot v. BAcot, LEGGE v. 
LEGGE, No. 91, ante. 
P On sane vein.|--E11as_ v. 
SNOWDON SLATE QUARRIES Co.,'No. 291, posi. 
104, —--- Not granting rights of scraping & 
scouring.|—STEPNEY v. CHAMBERS, [1866] W. N. 





105. What constitutes fresh pit—Gravel pit.| 
CowLEY (EARL) v. WELLESLEY, No. 267, post. 

106. What constitutes opening new quarry — 
Breaking ground in fresh place —On same rock.| 
ELIAS v. SNOWDON SLATE QUARRIES Co., No. 291, 
post. 





Sect. 7.— DEVELOPMENT,” “ LEAVINGS,” ETC. 


Meaning of words in Jeases, see Part X., Sect. 3, 
sub-sect. 1, post. 

107. ‘* Development ’’—-Stage between pro- 
specting & mining proper.'|—-According to the 
judgment of the Chief Justice the word ‘ develop- 
ment,’’ in its ordinary meaning as applied to mincs, 
‘* denotes that stage of work on mineralised ground 
which intervenes between prospecting & mining 
proper. First the ground is prospected in order 
to ascertain whether there arc minerals in paying 
quantities. Then it is developed in order to test 
whether the minerals which have been found are 
such as to warrant the working of the property as 
& mining proposition. When that has been 
established, the property is actually worked & the 
mincrals are extracted’? (LORD ATKINSON).— 
DOUGLAS v. BAYNEs, [1908] A. C. 477; 78 1..J.P.C. 
13; 99 L. T. 590; 24 T. L. R. 896, P. C. 

108. ‘*‘ Leavings ’’ from tin mine—Construction 
of agreement.|— MINERAL RESIDUE SYNDICATE v., 
feo ak MINE ADVENTURES (1891), 7 T. J. BR. 
(5: y re ° 


PART I. SECT. 7. 


h. Tailings—Of quarts.}—BRILLIANYT 
GQoLD MINING Co. v. CRAVEN (1898), 
9 Q). lL. me 144.--AUS. 


k. ——~ Ofgold.] OLSEN v. CANADIAN 


—— 


KLONDYKE Mrninu Co., Lrp., [1917] 
2 can K. 640; 24 B. CG. RR. 114. 


PART I. SECT. 8. 
1, Stcam engine.}—BURNSIDE t. MAR- 


Mines. MINERALS AND QUARRIES. 


Sect. 8.— FIXTURES.” 


See, generally, LANDLORD & TENANT, Vol. 
XXXI., pp. 181 ef seq.; MorruaGe; WEAT 


PROPERTY ; SALE OF LAND ; SETTLEMENTS. 

109. Whether passing as realty or personalty— 
Fire engine.|——A fire engine set up for the benefit of 
a colliery by a tenant for life shall be considered as 
part of his personal estate & go to the exor., for 
the increase of assets in favour of creditors.— 
LAWTON v. LAWTON (1743), 3 Atk. 133; 26 HK. R. 
811, Ji. C. 

Annotations -—Apld. Ward v. Dudley (1887), 57 L. T. 20. 
Refd. Dudley +. Warde (1751), Amb. 113; Elwes v. Maw 
(1802), 3 East, 38; Trappes *. Harter (1833), 2 Cr. & M, 
153; Wako v. Hall (1883), 8 App. Cas. 195; Gough , 
Wood (1894), 42 W. 2. 469, Mentd. Girvines vr. Boweren 
(1830), 6 Bing. 437 5 dte Walsh, fe p. King (1840), 4 Jur. 
610: Egerton ¢. Brownlow (1853), 4 If L. Cas. 1: Bishop 
v. Kiliott (1855), TF lexeh. 1435 Walmsley o. Milne (1859), 
7O. BO N.S. 2153) Hille. Balloek, [IS97] 2 Ch. 553 Tee 
De Falbe, Ward «. Taylor, [1901] 1 Ch. 523 3) Re Hulse, 
Beattie vr. Hulse, [1905] 1 Ch. 4063 Te Whaley, Whaley r, 
Rochrich, [1908] © Ch. 615. 

110, ---—- --.|--Tenant for life, or in tail, 
erects a fire engine to work a colliery. Tt shall on 
his death be considered as part) of his personal 
estate, & not go with the estate to remainderman. 

-DUDLEY (LORD) v. WARDE (LoRD) (L751), Amb. 
113 3 AE K. Ht. 13, his (‘, 

Annotations: -Refd. Elwes vr. Maw (1802), 3 Kast, 38. 
Mentd. Hubbard ¢. Bagshaw (1831), 4 Sim. 3826: Aw p. 
Reynal (1841), 2 Mont. D.& De G. 443: Elliott 7. Bishop 
(1854), 10 Exeh. 4963) Re Do Falbe. Ward +. Taylor, 
[1901/1 Ch. 525; Ae Hulse, Beattie vr. Hulse, [1905] 1 
Ch. 406. 

111, —-— —----.|--Suppose there was a colliery 
upon the estate ; what consequences would follow 
from attending to the interests of the succession. 
Suppose a vein of coal actually working, but almost 
worn out; but that by sinking lower & erecting 
a fire-engine, a considerable quantity of coal might 
be got at. That would be a speculation of profit 
& loss. If the fire-engine was large, which would 
occasion a considerable expense. some of them 
having cost £5,000 or £6,000, the heir might think 
i most for his interest to have a sum of money 
laid out to free the colliery; & the personal 
representative would oppose that. But suppose 
the expense would be very inconsiderable, then 
it would be the interest of the heir to oppose the 
erection of the fire engine, for there would be the 
coals for him some time or other untouched 3; but 
it would be the interest of the personal representa- 
tive to press it on ; because by laying out a small 
sum, there would be a considerable increase of 
annual profits (LORD LOUGHBOROUGH,  C.).—- 
OXENDEN v. COMPTON (LORD) (17938), as reported 
in 2 Ves. 69; JO BK. 1. 527, L. CO. 

Annotations :—Mentd. Cooke v. Deeley (1855), 22 LBeay. 
196; Jt Leeming (1861), 3 L. T. 6863; Dyer ». Dyer 
(1865), 34 Beav. 504; Re Smith (1874), 10 Ch. App. 
79; Steed « Preece (1874), L. RK. 18 Kg. 192; Zee Freer, 
Freer v, Freer (1882), 22 Ch. PD. 622; dte Pickard, Turner 
% Nicholson (1885), 53 L. T. 293; A.-G. ». Ailesbury 
(1887), 12 App. Cas. 672; #e Gist, |1904) 1 Ch. 398. 

112. ——-- Question to be determined by 
master—According to custom in particular locality. | 
—Let it be referred to the master, to inquire 
whether the timber & other matcrials laid down 
for making waggon ways more cqmmodious for 
carrying coal or other minerals from coal or other 
mines; & also fire engines placed for the better 
working of such mines, are deemed & reputed 
in the county of Cumberland, & other counties 
in the north, fixed to the frechold, & pass therewith 
to the heir or remaindernan, or go to the exor. 


cus (1867), 17 C. P. 430.—CAN, 





m. Whether passing as realty or per- 
soniliy— House built on mining claim. 
— TAYLOR t. PALMER(1910), 15 W.L. ht. 


Part If.—Propurty In MNEs. 


or administrator of the party erecting the same 
(LORD NORTHINGTON, LORD KEEPER).—LOWTHER 
v. CAVENDISI (1758), as reported in 1 Kden, 99; 28 
KH. R. 6213 on appeal, sub nom. CAVENDISH (LORD) 
oo Ow ae oe Parl. Cas. 186, H. L. 
--~Mentd. ' . : 

& P. 303; Watkins v. Lee f1802) 8 Von aos eee in 

113. Materials used for improving waggon 
ways—Question for master—According to custom 
in particular locality.|—LowruEer v. CAVENDISH, 
No. 112, ante. 

114. Machinery annexed to soil—-Scottish 
lease. |— A lease in Scotland is heritable, not move- 
able or personal, as in England, but descending 
to the heir of the lessee. Whether the lease be in 
perpetuity or for a term of years the descent will 
be the same. When machinery has been annexed 
to the leasehold soil for the working of coal under- 
neath, it descends with the soil to the heir of the 
og aaa v Brann (1876), 1 App. Cas. 762, 


-tnnotations :--Mentd. Hobson ». Gorringe, [1897] L Ch 
182; fe Lulse, Beattic +. Hulse, (190% LC . 4065 , 
Chestorlicld’s SS. 1., [19115 1 Ch. O54 ean 
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115. ——_- —-— Freehold-—Capable of removal 
without disturbance of soil.|-A tenant for life of 
real estate. who was entitled to hold & enjoy the 
working stuck & plant of certain iron mines & 
collieries situate on the estate, & carry on such iron 
mines & collieries, erected on the estate, machinery, 
etc., blast furnaces, & a railway of considerable 
length connecting the mines & collieries. On his 
death the question arose whether, in an account 
between, his exors. & the remainderman, the former 
should be credited with the value of the machinery, 
etc., or whether the same passed to the remainder- 
man as things annexed to the soil:—HHeld: the 
machinery annexed to the soil for the purpose of 
rendering the minerals merchantable, if such 
machinery was capable of being removed there- 
from by disturbing the soil without destroying the 
land, was machinery which could not be said to 
be so attached to the land as to become part of 
it & belong to the owncr of the land, but was to 
be deemed to be trade fixtures which passed to the 
exor. ag personalty.- -WARD v. DUDLEY (COUNTESS) 
(1887), 57 1.17.20; 37. L. BR. 57. 


ra 


Part Il——-Property in Mines. 


Secr. 1.~ IN GENERAL. 


116. General rule-—In owner of surface.] — 
(1) All mines of gold or silver within the realm, 
whether in the lands of the Sovereign or his 
subjects, belong to the Sovervign by prerogative, 
with liberty to dig & carry away the ores there- 
from & with such incidents thereto as are necessary 
for the getting of the ore. If a mine contain both 
gold & silver & base metal then whether the gold, 
silver or the base metal be of greater value, both 
the gold & silver & the base metal belong to the 
Sovercign. But where a mine contains only base 
metal, the proprietor of the soil shall have the 
ore. (2) That which is not open may be called a 
mine (LORD Dyn). CAsE oF Mines, Rv, 
NORTHUMBERLAND (MARL) (L567), 1 Plowd. 310; 
75 W. OR. 472. 

a lunotitions :---.18 to (L) Consd. Rogers rv. Brenton (28247), 10 
QW. B. 26; A.-G. vr. Morgan, {ES9t}] 1 Ch. 432. Refd. 
Souman v. Vawdrey (1810), 16 Ves. $90. A.-G. of British 
Columbia v. A.-G. of Canada (1889), Tf App. Cas. 204, 
Cencraliy, Mentd. Alton Woods Case, A.-G. vo. Bushopy 
(1600), 1 Go. Rep. 26b; Case of Mixed Money (1005), 
2 State Tr. 113; Devoushire’s Caso (1607), 11 Co. 
Rep. S9a: Coke's Case (1623), Godb. 289; Reon 
Hampden (1637), 3 State Tr. 826; Popham », Woolcot. 
(1666), 1 Sic. 2905 Rov. London (3p.) & Lancaster (1693), 
1 Show. afl; or. Hornby (690), 6 Mod. ep. 205 
R. ov. Cotton (1751), Park. 172; leguilden cr. May (1506), 7 
Kost, 237; Rov. Sinith (1810), Wight. 343  A.-G. v. 
Parsons (1832), 1 L. J. tux. 1035 Giles o, Grover (1832), 
9 Ring, 128; &. eo. Dover Corpn. (1835), 1 Cr. AL & ER, 
726: A.-G. 0. Briaut. (1846), 15 M. & W. 1695) RR. uv. 
Edwards (1853), 9 Iexch. 32; Woolley 7. A.-G, of Victoria 


(1877), 2 App. Gas. 163; Jloyd-Jones v. Clark-Lloyd, 
[1919] 1 Ch, 44. 
117, -—- — -.J--(1) The general rule being 


that he who has the surface has the subsoil, it 
seems to me that the copyholder has possession of 
the subsoil, though he may have no property in it. 
.. . As, then, the possession of a mine is in the 
copyholder, & not in the lord, the former may 
Maintain trespass for an entry upon it (LORD 
TENTERDEN, C.J.). 

(2) A freeholder, or one holding under him for 
life, for years, or at will, has possession of the soil 
from the surface to the centre of the carth (LITTLE- 
DALE, J.).—LEWIs v. BRANTUWAITE (1831), 2 


| 


B.& Ad. 437; 01 3.0.8, KK. B. 203 5 109 i. h. 

12Q5. 

Annotations :——.ts lo (1) Retd. Keyse v. Powell (1853), 2 

KH. & 8B. 132.) Bowser 7, Maclean (1860), 2 De G KF. & J. 
415: Kardley v. Granville (1876), 3 Ch. D. 826. As to 

(2) Refd. Keyse v. Powell (1853), 2 E. & B. 192. 


118. -—- —.;—[Llarris v. Kyprina, No, 045, 
post, 

119. - ---,{ -Roakrs v. BRENTON, No. 
1287, post, 

120. —- - .jJ-~Keyste v. Powk.t., No. 254, 
post, 

121. -—--— ..J—Vl’rimd facic, the owner of 


the surface of land is entilled to all below it 
ce jure nalurw, & those who claim property in the 
iIninerals must show sume grant or conveyance 
by him or from the Crown. The right of such 
vrantee depends on the terrns of the deed, but 
prima facie, if the minerals were to be enjoyed, it 
is presumed a power to get them was also granted 
or reserved ay a necessary incident. 

By an Inclosure Act comrs. were empowered to 
divide & allot the lands to the parties interested, 
bul it was disputed whether they had the power 
to separate the minerals from the surface. In 
1770 they made an award, giving the surface to 
P. & the mines to EL, & a covenant was added to 
which P. & HL. were partics, whereby P. disclaimed 
all right to the mines, & LL. agreed to hold the 
mines according to the award, & to work them 
without molesting the owner of the surface, & 
without being subject to any action for damage - 
onaccount of working them by reason of the surface 
being injured. BP. built houses on his surface, 
which had slood more than twenty years, when 
they cracked & the surface fell in, & was greatly 
injured... HH. had = worked his  muines without 
negligence, & according to the usual practice of 
the neighbourhood :—Held: (1) whether the 
statute gave the cumrs. power to separate the 
mines from the surface or not, P.’s covenant 
amounted to a grant to LH. of the right to work the 
mines, & the owner of the surface had no ground 
of action, though suffering injury by the working 
of the mines; (2) even if the award was bad, after 
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Secl. 1.—In general. Seels. 2,3 & 4.) 


ninety years’ enjoyment it must be presumed that 

P. had a right to the surface, & U. to work the 

mines, & H. would not be liable for the injury 

to the surface by working the mine.—_ROWROTHAM 

». WILSON (1860), 8 H. I. Cas. 348; 30 L. J. Q. B. 

49; 2L. T. 642; 24 J. P.579; 6 Jur. N.S. 965 ; 

11 B. R. 463, If. L.; affy. (1857), 8 EK. & B. 123, 

Ex. Ch. 

Annotations :—.1s to (1) Consd. Murchic v. Black (1865), 19 
Oo. B. N.S. 190; Hext v. Gill (1872), 7 Ch. App. 699; 
Smith vw. Darby (1872), I. R. 7 uy 3. 716; Dalton wu. 
Angus (1881), 6 App. Cas. 740. xpld. Dixon v. Whito 
(1883), 8 App. Cas. 833; Sitwell ¢. Londesborough, [1905] 
1 Ch. 460. Consd. Davies r. Powell Duffryn Steam Coal 
Co. (No. 2) (1921), VL L. J. Ch. 40. Refd. Dugdale v. 
Robertson (1857), 3 K, & J. 6953; Scots Mines Co. v. 
Leadhills Mines (1859), 34 L. T. O. S. $43) Blackett v. 
Bradley (1862), 1B. & 8.940; Shafto «. Johnson (1863), 8 
B. & S. 252.n.3 Richards ». Harper (1866), 35 L. J. x, 
130; Williams » Bagnall (1866), 15 W. Wt. 272; 

Richards v. Jenkins (1868), 18 b.o T. 437: KHadon. ev. 

Jeffeock (1872), L. R. 7 Exch. 379; Aspden #. Seddon 

(1875), 10 Ch. App. 394: Ramsay v. Blair (1876), 1 App. 

(as. 701; Hall vw. Byron (1877), 4 Ch. D. 667; Bell v. Love 

(1883), 10 Q. B. D. 5473 Pountney vr. Clayton (1883), 11 

Y. B.D. 820; Darley Main Colliery Co. 7. Mitchell (1886), 

11 App. Cas. 1273; Consett) Waterworks Co. v. Ritson 

(1889), 64 L. J. Ch. 293, no: Butlerknowle Colliery Co. 

v Bishop Auckland Industrial Co-op. Co., {1906} A. C. 

305: Butterley Co. v. New Hucknall) Colliery Co., [1110] 

A. GC. 3813 Westhoughton U. D. C. «. Wigan Coal & Lron 

Co., [1919] 1 Ch. 149; Consett Industrial & Provident 

Soc. v. Consett Lron Co., [192272 Ch. 135. uta to (2) Refd. 

Murchie r. Black (1865), 19 CG. B. N.S. 1903; Dalton ev. 

Angus (L881), 6 App. Cas. 740: Pountney » Clayton 

1883), 11 QM. B.D. 820; Westhoughton U. TD. CG. 

Wigan Coal & Tron Co., {I919] 1 Ch. 159. Generally, 

Mentd. Bonomi ¢. Backhouse (1859), In. B. & de. 646; 

Brown v. Robins (1859), 4 'T. & N. 1863) Solomon vr. 

Vintners’ Co. (1809), 4 H. & N. 5853 Jones v. Tapling 

(1862), 8 Jur. N.S. 3333) Proud ov. Bates (1865), 6 New 

Rep. 92; Woodall rv. Hingley (1866) 14 L. T. 167; 

Hammersmith & City Ry. o. Brand (1869), L. Ro 4 WP. da. 

171; Buccleuch v. Wakefield (1870), L. IR. 4 IE 1a. 8773 

N. B. Ry. &. Park Yard Co., [1898] A. GC. 643 5 G.N. Ry. ve. 

[.R. Comrs., 11901] 1K. 5.4163 Davies ve. Powell Duflryn 

Steam Coal Co., (1917) 1 Ch. 4883; Thomson 7. Master & 

Fellows of St. Catharine’s College. Cambridge & Mappin’s 

Masbro’ Old Brewery, etc. (1918), 118 L. T. 758. 


122. -|—A grant of land carries with 
it, as we all know, the mineral which may be below 
the surface. But who ever heard of a grant of the 
mineral carrying with it the general ownership of 
the soil ?(COCKBURN, C.J.) - MARSHALL v,. ULLEs- 
WATER STEAM NAVIGATION Co. (1863), 3B. & S. 
732; 1 New Rep. 519; 32 1. J. Q. Be ISOs 8 
L. T. 4163 27 3. PP. 51635 9 Jur N.S. 9885 TT 
W. RR. 480; 122 H.R. 2745 affd. (1805), 6B. &S,. 
570, Ex. Ch. 3 subsequent proceedings (1871), L. R. 
7Q. B. 106. 


annotations :-—Mentd. Bristow v. Cormican (1878), 3 App. 
Cas. 641; Foster». Wright. (1879), 44 J.P. 73 Devonshire 
v. Pattinson & Carlisle Corpn. (1887), 3 T. L. R. 293; 
Moffatt ». Power (1889), 46 T. L. R. 6553 A.-G. ve. Himerson, 
{1891} A. C. 649; Hindson #7 Ashby, 11896] 2 Ch. 1; 
keroyd ©. Coulthard, [1897) 2 Ch. 4551; Beautort 7. Aird 
(1904), 20 T. L. RR. 602; A.-G. of Southern Nigeria vo. 


WE 5 


Holt. (Liverpool), A.-G. of Suuthern Nigeria «. Maciver 


[1915] A. CL 599. 

_ 128. -—-- - ------.|-- An owner of Jand in fee 
simple is, primd facie, entitled to that land down 

. to the centre of the carth. 

On motion by defts., claiming the right to search 
for minerals under fee simple lands of pltfs., for 
production of title-deeds, such production was 
refused, on the ground that the onus lay upon 
defts. to show that pltfs. were not entitled to the 
minerals.—EGREMONT BuriAL Boarn +. Eane- 
MONT IRON ORE Co, (1880), 14 Ch. D. 158; 49 
L. J. Ch. 623; 42 1..1793; 28 W. RR. 504. 

124, May be severed from ownership of surface.] 
—Upon a question whether the lord of a manor 
was entitled to the coals under a freehold tenement 
within the manor, it is competent to him to show 
by parol evidence that there was a known 
distinction within the manor between old & new 
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land, & that in fact the plt£.’s lands lay within the 
boundary of the new land; & also to show by 
evidence of general reputation, as well as acts of 
taking coal under the lands of other freeholders 
within the same boundary, that the right to the 
coals under pltf.’s lands was in the lord. 

It is of universal experience that one person May 
have in him a freehold title to land, whilst: another 
has an exclusive right to the mines under it (LORD 
HLLENBOROUGH, C..J.).— BARNES v. MAWSON (1813), 
1M. &8. 77; 105 K. RR. 30. 

125. |—KEYSK v. No. 254, 
post. 

126. How severable—By grant.]|—Though a 
mine be an inheritance, yet it: may be severed from 
the inheritance by the grant now made; but it is 
certainly an interest in the land (PRaTT, C.J.).— 
as v. TURTON (1763), 2 Wils. 160; 95 HE. Ql. 

127. ----- -—-—.]—The primd facie evidence of 
title to the mines which the possession of the land 
affords, is in this case remitted by the grant 
(BULLER, J.).—HODGKINSON v. FLETCHER (1781), 
3 Doug. K. B. 313; 99 KE. R. 523. 





POWELL, 





128. --- - ---—.]—Haruis v. Rypina, No. 045, 
post, 

129. —— ----..|--Cox v. GLUE, No. 84, ale. 

130. -— By long user.|——In trover for copper 


ore raised under the pltf’s land: Held: the 
presumption that the right to the minerals accom- 
panied the fee simple of the land might. be rebutted 
by the absence of enjoyment of the minerals hy 
pitf., & the user by persons not the owncrs of the 
eee ? GRENIED (1824), Ry. & M. 306, 
N. 1. 

131. —— ——.]— Cox v. Gun, No. 84, ante, 

182. Effect of severance - Separate interest in 
land created.|—Ponrtr v. Turron, No. 126, ante. 








a —— oj—Kryse 7, Pown_i, No. 254, 
post. 
134. ——.]—Where in a feu charter the 


superior reserves the coal and limestone with the 
right to work them, piving satisfaction for damage, 
the right reserved is a right of property, or absolute 
ownership, & not a mere servitude or casement 5 
the surface & the minerals becoming separate 
tencments severed in title :-—Held : in such a case 
the superior, as absolute proprietor of the reserved 
coal & limestone, may make a tunnel through 
them for the conveyance of other mincrals belong- 
ing to him in the lands adjacent. 

Minerals excepted remain in the lessor. The 
lessee takes no interest or right whatever in them 
(LORD LATHERLEY, C.).—-LIAMILTON (DUKE) v. 
GRAHAM (1871), L. R. 2 Se. & Div. 166. 

Annotations -—Expld. Kardiey ¢. Granville (1876), 3 Ch. D). 
826. Consd. Ramsay 7. Bluir (1876), 1 App. Cas. 701 ; 
Powell ». Vickerman (1887), 8 T. L. R. 358. Apld. 
Batten Pooll », Konnedy, [1907] 1 Ch. 256. Refd. 
Ballucorkish Silver, Lead & Copper Mining Co. v. Harrison 
(1873), L. KR. SP. C. 49. 

185. —---- --- -- Separate stratum.|—A separate 
stratum of valuable minerals, reserved to a land- 
owner under land taken by a railway co., would be 
uw separate tenement (FRY, J.).-“LOOSEMORE v. 
TMVERTON & NortTH Devon Ry. Co. (1882), 22 
Ch. D. 25; 471. T. 1513 30 W. R. 628 ; on appeal, 
22 Ch. D., p. 44, C. A. 3 sub nom. TIVERTON & 
Nortue DEVON Ry. Co. ve LOOSEMORE (1884), 9 
App. Cas. 480, H. L. 


Annotations :-—Refd. G. W. Ry. v. Blades, [1901] 2 Ch. 624. 
Mentd. Chariton v. Rolleston (1884), 28 Ch. D. 237; 
G. W. Ry. ». Swindon & Cheltenham Ry. (1884), 9 App. 
Cas. 787; Shepherd ». Norwich Corpn. (1885), 30 Ch. D. 
553; Batson vo. London School Board (1903), 67 J. P. 
457; Mercer v. eral Poe St. Helens & South Lancashire 
Ry., [1903] 1 K. B. 652; G. W. Ry. v. Mid. Ry., [1908] 
2 Ch. 644; Wild v. Woolwich L. C., [1910] 1 Ch. 35. 


Part J]].—Properry in MINEs. 


136. Ownership of minerals not evidence of title 
to surface.|—- Where, on trespass for pulling down 
a wall, the issue was, whether certain common 
land was the soil & frechold of the lord of the 
manor, on which the pltf. was entitled to a right of 
common, or the soil & freehold of the pltf. :- - 
Held: leases of mincrals, etc., granted by the lord 
to other persons in other parts of the uninclosed 
waste land were not receivable in evidence, unless 
it was first shown that the locus in quo formed part 
of one entire waste, to which those leases were 
applicable ; the effect of such leases, if received, 
would only be to prove that the lord was entitled 
to the minerals under the locus in quo and not to 
the surface.—TyYRwuiTr » WyNNE (1819), 2 
B. & Ald. 5543 106 BE. 1. 468. 


Annotations :--Refd. Crease ». Barrett (1835), 1 Cr. M. & RR. 
919.  Mentd. Hollis v. Goldfinch (1823), 1 B. & C. 205; 
Doo d. Welsh », Langfield (18t7), 16 M. & W. 4975 Simp- 
son v. Dendy (1856), 2 Jur. N.S. 642. 


137, ——.J]—Marsnans v. ULLESWATER STEAM 
NAVIGATION Co., No. 122, ane. 

188. Ownership of severed minerals- -Mine 
worked by tenant for life—Mineral at pit head on 
death of tenant for life.|—Suppose testator had 
been tenant for life of the collieries, & that upon 
his death, the interest in them had of course gone 
to another, the coals raised before his decease, 
& resting at the pit’s mouth, would not go along 
with the collieries, but remain as part of the 
personal estate of the tenant for life (Lornp 
RiDESDALK).- STuartv, Bute (MARQU ESS) (1813), 
1 Dow, 73.3 3 KH. WR. 626, H.-L. 


Annotations -— Mentd. Wilce vo. Wilee (1831). 7 Bing. 6614: 
Darby ¢. Darby (1856),2 Jur N.S. 2783 Waitouw. Morland 
(1865), 13 W. R963 5 Re Prater, Desinge e. Beare (1888), 
36 W. Ik. 50613 He Miller, Daniel oe Daniel (2S89), 61 

Re Craven, Crewdson ve Craven (1908), 90 
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Sect. 2.— GOLD AND SILVER MINES. 
Property in Crown.|— See CONSTITUTIONAL LAW, 
Vol. X1.. p. 585, Nos. 858 -862, 
Effect of grant by Crown.] -Seer CONSTITUTIONAL 
Law, Vol. XT... p. 571, No. 713. 


Suct. 3.--MINES UNDER HIGHWAYS. 
See, generally, Wigiways, Vol. XAXAVI., pp. 319- 
139. Property in owner of soil.|--As to the 
question whether an ejectment will lie, by the 
owner of the soil, for Jand which is subject. to 
passage over it as the king’s highway: 1 Roll. 
Abr. 392, L., pl. 1, 2, is express—‘‘ that the King 


has nothing but the passage for himself & his ! 


people; but the freehold & all profits belong to 
the owner of the soil.’ So do all the trees upon 
it, & mines under it, which may be extremely 
valuable (LoRD MANSFIELD).—GOODTITLE = d. 
CHESTER v. ALKER (1757), 1 Burr. 133; 1 Keny. 
427; 07 KL. R. 2381. 
Annotations :—Expld. Thompson_t. West Somerset Mineral 
Ry. (1857), 29 L. T. O. 8.7. Befd. Harrison v. Rutland, 
[1893] 1 Q. B. 142; City of London Land Tax Cours, t. 
C. LL. Ry., (1913) A. C. 364. 
140. -- — Effect of vesting of street in local 
authority.|—‘' Street” therefore Ino my opinion, 


tere, pga seers ot 


PART II. SECT. 3. 


1391. Property in owner of soil.)— 
WESTERN FREEHOLD G. M. Co. t. 
GREAT WESTERN G. M. Co. (1867), 
4 Ww. WwW, & A’B. 44.—AUS. 





139 ii, ——.]---A mining lease, under 
Mining Statute 1865, though it may 


include a publie coud, cannot give any 
right. to mine under half of the road 
which has previouwly become private 
property by virtue of a Crown grant 
conveying the land abutting upon it.— 
SHAMROCK Co. v. FARNSWORTH (1876), 
2V. L. KR. (iig.) 165.—AUS. 


139 iki. -——.] — VicToRla 
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includes the surface & so much of the depth as may 
be not unfairly used as streets are used. It does 
not include such a depth as would carry: with it 
the right io mines (BRETT, M.R.).—-WANDSWORTH 
BoARD OF WorRKS v. UNITED TELEPHONE Co, 
i. T1483 48 5. P. 6765 32 W. KR. 776, C. A. 
Annotations :Expld. Segre} Klectrle Light Co. v. Finchley 
U. D. C., (19031 1 Ch. 437. Refd. Barcham L. B. & 
Kareham Klectric Light Co. v. Smith (1891), 7 T. lL. Kh. 
443; Holmfirth L. iB. v. Shore ey 59 J. 
Tunbridge Wells Corpn. v. Baird (1896), 60 J. P. 
8; Noblo ». Harrison, [1926] 2 K. B. 332. Mentd. 
A.-G. v. Conduit Colliery Co., [1895] LQ. B. 301; St. 
Mary, Battersea, Vestry v. Cowity of London & Brush 
Provincial Electric Lighting Co. (1899), 30 L. T. 31; 
Westininster Corpn. v. Johnson, Westminster Corpn. ¥. 
Fuller, {190f) 2K, 2B. 7375  Postmaster-Genoral . 
Liverpool Corpn. (1922), 98 L. J. K. B. 382. 


a -- -_—— 


Scr. 4. -MINES UNDER RIVERS AND SEA- 
SHORE. 


141. Property prim& facie in Crown — Mine 
under foreshore.|—-The question is whether pltf. 
is entitled to recover damages as veversioner, in 
respect of coals under the river Dee, that might 
have been gotten, but for the act of deft. in 
drowning the mine. Now the lease put in, made 
by pitf. to H. & co., clearly does not extend to these 
coals, for it demised only the coals under the land 
beneath the head of the river Dee, not covered 
by it. No evidence whatever was given as to the 
title of pltf. to the land covered by the river Dee, 
or to the coal under it. Primd facie the title would 
be in the Crown, for it appears that the river Dee 


‘is in that part of if an estuary where the tide flows 


& retlows (LORD DENMAN, C.J.).—LANMER v, 

loyvron (1845), 5 L. TT. O. S, 390. 

142, ——- Mine under navigable river.|—The 
Lord Justice suggests that the right of a mparian 
owner in « non-navigable river arises from his 
being the owner of the Jand to the centre of the 
stream, whereas in a navigable river the soil is 
inthe Crown. As to this. it may be observed that 
the soil of a navigable river may, as Lord Hale 
observes, be private properLy (LORD CAIRNS, O,).— 
LYON v. FISHMONGERS’ Co, (1876), 1 App. Cas. 
0623; 461.3. Ch. 68 3 35 1. 7. 5693 42 J.P. 168 ; 
2D W., It. 165, li. Ja. 

Annotations: Mentd. Bell «. Quebee Corpn. (1879), 6 
App. Cas. $45 Burgess o Northwich L. 3B. (1880), 6 
QY. BO. 2645) Fritz 7 Nobson (2880), 14 Ch. I. 5425 
Vernon ve St. dames, Westininster, Vestry (1880), 16 
Ch. DD. 4495 Cales Ryo ow Walker’s Trustees (1882), 7 
App. Cas. 259; Horner ¢. Whitechapel Board of Works 
(1885), 55 I. Jd. Ch. 889) Goulden ov. Thames liver Con- 
servetors (1887), 4. L. Ht. 1875 A.-G. of Straits Settimt. 
o. Wemyss (1888), 13 App. Cas. 192; North Shore Ry. v. 
Pion (1889), ]4 App. Cas. 612; Lawes vo. Turnor & Frere 
(2892), 3‘. L. RR. 5845 Ramuz ». Southend L. B. (1892), 
67 L. T. 169; Hindson v. Ashby, 11896) 2 Ch. 1; Thames 
River Conservutors vt. Smeed, Dean, [1897] 2 Q. BB. 3384 ; 
Ellis v. Bedford, [1899] 1 Ch. 494; Chaplin, Westminster 
Corpn., [1901] 2 Ch. 329; Boyce v. Paddington B. C,, 
(1903) 1 Ch. 109; Mellor v. Welinesicy, [1905] 2 Ch. 64 ; 
Wednesbury Corpn,. v. Lodge Holes Colllery Co. (1906), 
5 L. G. R. 43; Jones ¢. Lianrwst UW. 0D. C., [1911] 1 Ch. 
393: A.-G. of Southern Nigerla v. Holt (Liverpool), 
A.-(. of Southern Nigerla v. Maciver, [1015] A. C, 500; 
Montreal City ». Montreal Harbour Comrs., Totreault v. 
Montrea] Harbour Comrs., A.-G. for Quebec v, A.-G. for 
Cunada, [1926] A. C. 299. 

Whsther included in grant of waste.|—Sce 
Commons, Vol. XE, p. 24, No. 254. 








— mes eee ce ees 


MINING Co. PRINCE OF WALES Co. 
(1879), 4 V. Ll. It. (leq.) 2.—-AUS8. 

139 iv. —-~.}—GARIBALD1] MINING 
Co. v. CRAVEN’S NEW CyuM Co. (1884), 
10 V. L. It. 233.— AUS. 

139 v. ———.}-kz p: J ACKBON, [1925] 
1D. L. WR. 701; (1925) 1 W. W. Rh. 
337; 21 Alta. L. I. 168.—CAN. 
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Sect. 7.—Presumption from acls of ownership: Sub- 
sect, 2. Sect. 8. Part 1/1.| 


167. Acts of ownership in respect of part of 
mine—Whether evidence of possession of whole 
mine—Though right to surface in other parties. | 
Evidence of acts of ownership of one part of a 
mine within a given district, is admissible to show 
the right of occupation of other parts within same 
district. This rule holds, although the right to 
the surface is in parties other than those who claim 
the mincrals.—- TAYLOR v. PARRY (1840), 1 Man. & 
G. 604; 1 Scott, N. R. 576; 9 LL. J. C. P. 298 
4 Jur. 967; 133 EF. Wt. 474. 

Annotations: Mentd. Vishmongers’ Co. ce. Dimsdale (1852), 
22L.J3.C.1.44; Holmes v. Powell (1856), 8 De G. M. & G. 
672; Humphrey v. Nowland (1862), 15 Moo. PL. C. C. 343. 
168. - —-— As against trespasser. |—-WILD 

v. Hort, No. 568, post. 

: —-— Not conclusive.;— THEW vv. 

WINGATE, No. 158, ante. 

Entry under lease of unworked 

minerals.|— Davis v. SHEPHERD, No. 844, posi. 

Entry under conveyance of 
unworked minerals.|—D. & H. agreed between 
themselves, in writing, to purchase lands then in 
the market. By this agreement D. was to have 
the surface at three-fourths, & LU. the minerals at 

one fourth of the whole purchase-moncy. II. 

afterwards centered into a contract with the owner 

of the lands to purchase them from him. The said 
lands were duly conveyed to D. by the owner 
thereof, H. being a party to the purchase deed, & 
executing a release of all fos interest in the Iands 

tuo J). Afterwards, by an indenture of July 12, 

1834, DD. granted, bargained, & sold to H. his 

cxorg.. administrators & assigns, all the minerals 

lying under the said lands, upon terms substantially 
the same as those contained in the previous agrec- 
ment between J). & HH. The said indenture of 

July 12, 1834, was not enrolled as a bargain & 

sale, & there was no livery of seisin to make it 

operate as a feoffment. There were seven seams 
of coals & mincrals lying under the said lands, & 
soon after the execution of the last mentioned deed, 

IL. began to work & get the coal under the said 

lands, & continued so to do between the years 

1834 & 1814. He did not, however, zo below the 

two first seams of coal, & on his ceasing to work 

In 1844, HH. left tramways, implements etc., in 

the tunnels & levels he had made. In 1855, H. 

by deed, conveyed the minerals, except the two 

first or upper seams, with power to dig for & get 
the coal, etc., to pltfs., who shortly afterwards 
entered, & bored down below the two first seams, 
in order to try for, but they did not work the coal. 

1). died in 1848, & in 1857, his devisce & hcir-at- 

law, by deed, granted the said lands, except the 

coal thereunder theretofore sold & conveyed to IT., 
to S., “subject as to the beds, cte., of coal under 

the same to the said indenture of July 12, 18384.” 

In 1872, S. granted a lease of the coal under the 

said lands to defts., & they entered & worked, & 

got coal under the said lease in 1872. On Jan. 1, 

1873, the surviving trustee for sale of D. granted 

& confirmed unto S. (deft. lessor) & his heirs, all 

the seams & beds of coal lying under the said 

lands, “ subject. to such right or interest as legally 
passed to H., his exors., administrators, or 

assigns, under the said indenture of July 12, 

1834.”" Hf. died in 1861 :—Held: pltis., through 

H., had sufficient possession of all the seams of 

coal, etc., to entitle them to maintain trespass 

against defts., who were mere wrong-docrs, for 

intruding upon pltfs.’ mines ; the deed of July 12, 

1834, & the possession taken under it by H., 

opcrated to make H. tenant at will to D. of the 
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mines; Stat. Limitations began to run from the 
first year of such tenancy, & had given pltis. a 
good title when the trespasses were committed. 

It is true that in cases where a man has entered 
upon & tuken possession of one seam of coal & by 
lapse of time has acquired some title to it, the law 
will not assume that his possession extends to all 
the other seams of coal lying under that particular 
one; but in the case we have before us it was 
beyond all doubt intended that II. should have 
possession, & take possession of all the scams. 
an agreement clearly shows that (LORD CAIRNS, 
1). 


I have had some doubt, in the course of argu- 
ment, as to the operation of the Stat. Limitations 
in this case. According to ‘‘ Shepherd's Touch- 
stone,” the grant to get mines is an incorporeal 
hereditament. My doubt is, if the statute would 
run, as the grantee would not be entitled to bring 
an ejectment, during that period, for an incor- 
poreal hereditament. 1 quite agree that IH. 
obtained possession of the mines, & it is equally 
clear that he pave possession to plifs. At the 
time of the trespasses the defts. were mere wrong- 
docrs, in my opinion, the minerals having been 
excepted from the conveyance of Mar. 28, 1857, 
&, therefore, pltfis. were entitled to bring trespass 
against them (MELLIsy, L.J.)—Low Moor Go. 
? STANLEY CoAL Co., Lip. (1876), 34 LL. TT. 186, 
CA. 

172. ——— - ——- Title founded on adverse pos- 
session.|— Low Moor Co. v. STANLEY CUAL Co., 
Lirp., No. 171, ante. - 

173. — - o|--Where title is founded 
on an adverse possession the title will be limited 
to that area of which actual possession has been 
enjoyed & as a gencral rule constructive possession 
of a wider area will only be inferred from actual 
possession of the limited areca, if the inference of 
such wider possession is necessary to give effect 
to contractual obligations, or to preserve the good 
faith & honesty of a bargain. 

Plitfs. who were together entitled to one un- 
divided) one-sixth part) of the mines under a 
mountain of ninety-two acres, brought an action 
against deft., who was admittedly entitled to 
another undivided one-sixth part of the same 
mines, & asked for an account of the coal worked 
by him. 1t was proved in evidence that more 
than twelve years before the commencement of 
the action the predecessors in title of deft., under 
licences from the owners of the other four-sixths 
of the mines, but without the licence of pltfs. had 
commenced to work out the coal under the 
mountain from an arca of two acres, & had re- 
mained in possession of that worked-out areca, or 
cavity, ever since. Deft. claimed that possession 
of part of the mine entitled him to constructive 
possession of the whole area of the mine horl- 
zontally «& vertically under the mountain :— 
Held: dcft., having been in adverse possession of 
pltis.’ one-sixth part, which must be treated as a 
separate tenement, for more than the required 
statutory period, had acquired a good title under 
Stat. Limitations to the two acre area of which 
his predecessors had been in actual possession, & 
no more; therefore, pltfs. were cntitled to an 
account of the coal, except that taken from the 
two acre area, such account to be limited to six 
years before action brought. 

Ihe line of authorities . .. seems to me to estab- 
lish that where title is founded on an adverse 
possession the title will be limited to that area 
of which actual possession has been enjoyed, & 
that as a general rule constructive possession of a 
wider area will only be inferred from actual 
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possession of the limited arca, if the inference of | from trespassing on pltf.’s quarry deft. pleaded 
auc b btowd ;poeesion is necessary in order to | that the aaa wee Sart of the nae of pgoenenie 
Senin: Posse laa obligations, or to pre- | of which he was both a freehold & a copyhold 
TG : . Roe cee & honesty of a bargain (Ev. | tenant. & that by custom of the manor the tenants 
ae i a ue ce U 909] 1 Ch. 666; 78} thereof had a right to get stone from the quarry 
4s i 74 MN. 3IL3 100 L. T. 8243 53 Sol. Jo. 269. to be used & spent on their respective tenements. 
land. The cone Mines under foreshore in Scot- | Deft. put in evidence the ct. rolls which recorded 
“ec th Tg of a proprictor of estates adjoin- | a presentment dated in 1695, that the freeholders 
Ing : st to work the coal below low-water mark | of the manor had a right of getting stone from the 
ve i talienged by the Crown during the pro- | waste to be used & spent on their respective 
ee i. minority. The estates to which the | tenements:—Held: the entry on the rolls was 
ie iad succecded consisted in part of entailed | admissible, & was good evidence of the alleged 
Aa part of unentailed lands. The administration | custom, & such a custom was not unreasonable. 
of the unentailed lands was vested in the testa- It has been urged that such right of common to 
jt edeant trustees of the iminor’s father, who were | take stone & sand from the quarry in question has 
a curators of the minor. These trustees, without | been extinguished by adverse possession or non- 
ne ConeuETe nce of the minor, entered into a trans- | user, or something of that kind. In my opinion 
action with the Crown whereby they on their part | no such contention has been or could be established 
accepted a lease of the whole coal below low-water | (JOYCE, J.).—HBATH v. DEANE, [1905] 2 Oh. 86 ; 
mark cz adverso of both the entailed & unentailed | 74 L. J. Ch. 466; 92 L. T. 6435 21 T. L. R. 404. 
Jands, & the Crown agreed not to claim damages in --- ,|--See LIMITATION OF AcTIONS, Vol. 
respect of coal which had been worked in the past. | XX XII., pp. 438, 439, Nos. 1094-1008. 
After the proprietor came of age, he accepted an 178. What amounts to abandonment.|}—-By a 
assignment of the lease, & subsequently applicd for | colonial Act cts. for mining purposes are con- . 
& obtained from the Crown a reduction of the | stituted, composed of a warden & assessors, & it 
royalty payable under the lease, & a modification | is provided by sect. 193 that a minute of the de- 
of the whole mode of working the coal. When the | cision of the assessors shall be entered in the 
proprietor so acted in regard to the lease, he was | register, & that the warden shall make an order in 
unaware that he had a claim to some of the coal | accordance therewith. Applts. occupied land in 
below low-water mark. In an action brought by | Vietoria for mining purposes, & obtained a Orown 
the proprietor fourteen years after he had reached | lease of the land. A small part of the Jand 
majority, concluding (iuler alia) for aw declarator | occupied by applts. was omitted from the lease. 
that he was not bound by the lease: Held: the | Resps. took possession of so much of the land as 
actings of the proprietor after he came of age barred | was not included in the lease. Applts. then sued 
him from challenging the lease.—Lorp ADVOCATE |. resps. in the ct. of mines to remove them & to 
v. WEMyssS, [1900] A. C. 48. recover damages. A majority of the assessors 
f atte FS Peake teste a rn rebels I! 901) | found that resps. had not encroached on the land. 
Cholikanl’ Raine Itao O18), Me le dei Ge 238 ; qh T This finding was not entered in the register, nor 
Fagernes, (1926) P. 08s. did the warden make any order in accordance there- 
175. User of part of surface-—Whether evidence | with :—Held: intentional abandonment is only to 
of right to minerals under whole area.| --SEDDON v. be proved by cogent evidence of the existence of 
Smut, No. 161, ante. such intention, & the fact that the lease did not 
include all the land occupied by applts. was not 
sufficient evidence of abandonment.—WALHUALLA 
ari ena Go. v. MuLcany (187])), 40 1. J. 
UC. 41. 
Srct. 8.—EFFECT OF NON-USER. 179. Necessity for absence of possession by 
176. Non-user not abandonment.|- Cranc 7. | owner—é& possession of party claiming title. }-— 
ApamMs (1776), 5 Bro. Parl. Cas. 588; 2 KH. It. 881. | Taw v. WINGATE, No. 168, ante. 
177. -—— Customary rights of manorial tenants. --- —,|—See LIMITATION OF ACTIONS, Vol. 
—In an action for an injunction to restrain deft. | XXXII, pp. 433, 434, 435, Nos. 1064, 1065, 1076. 
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s. 7 (2)—Scheme in ‘* National Interest ’’-- Terms 
‘Fair & equitable.’’} —/ic DenaAby & CALDEBY 
MALIN Co.Lisnies, rp. (10927), 13 PT. L. R. 322. 


nea SLT es Maret ee a on oe, 


See, genrcrally, Mining Industry Act, (26 (ce. 
180. Within Mining Industry Act, 1926 (c. 28), 
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PART II. SECT. 8. 


178i. What amounts to abandonment. |—DUNLOP ¥. NICOLL, 21 C. L. T. 84.—CAN. 
178 ii. ——.|—Vicron v. Buren (1901), 8 1. C. at. L005 1 M. M. Cas. 438.— CAN. 
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Part IV.—Right to work Mines and Quarries. 


SecT. 1.—IN GENERAL. 


182. ——- 


.|-—DurHamM & SUNDERLAND Ry. Co. 


181. Right of working incidental to grant or | 1» WALKER, No. 1027, post. 





ARMITAGE, No. 992, post. 
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PART IV. SECT. 1. 


n. Stakes & astaking—Necessity for 
aceuracy.J—Re CRATE (1866), 3 W. W. 
N¢ ue 1, 13.—AUS. 

—— - —.}+} Re MALEGA BAR- 
ENE: Ee p. Th eae 20 N.8. BR. 
(8 KR. & G.) 14.—CAN 

p. -—-—-—.]}-—Toe constitute a valid 
location, the statutory provisions as 
to blazing must be complied with.— 
ALDOUS vt. HALL MINES Co. (1897), 
Can Vt. 3945 1 M. M. Cas. 213.— 














q. ——-.] — The erection of 
rock monuments instead of legal posts, 
us required by the Mineral Act, invali- 
dates a Serra —CALLANAN ®. GEORGE 
(1898), 1 M. M. Cas. 242; 8 B.C. R. 
116; 210. L. T. 600.—CAN. 

r, “—-- «} — COPLEN v. CAL- 
yen (1899), 21 CG L. T. 9; 30 


C. RR, 555.—CAN. 
t, ----——-—- .] —MADDEN v. CONNELL 
a GC.) (1899), 20 CG. L. T. 30; 30 


S.C. KR. 109.- -CAN. 


a. -)~ Accuracy in giving 
the appl ‘oximate bearings in staking 
out a mincrals claim is as neces ary in 
the case of a fractional clain. as in 
any other.—-COoLLoM tv, MANLEY (B. C.) 
(1902), 325.C. KH. 371. CAN. 


b. -}—The location line of 
a fractional mineral claim must be 
marked by the blazing of trees or the 
setting of posts in the same manner as 
that of a full sized clain.—Snyprr v. 
RANSOM, RANSOM 0. SNYDER (1903), 10 
Bb. C. lt. 182; 2M. M. Cas. 77.—CAN. 


Cc. }— CLARK v. DoCK- 
STEADER ig } (1905), 36S. CG. RR. 
622.— CAN 
d. —---- "Land subject of lease or 


application for lease.) — ANTONY 1%. 
erage (1889), 15 V. L. R. 240.—-AUS. 


ees neces ARTLEY v. MATSON 
oT, ) (1902), 328 S.C. Rh. 644.—CAN, 


ie Whether priority given—In 
order of application after staking. j—- 
A.-G. v. gaa (1870), 8N.S. RK. 
“ —CA 
~~ ——— -=—~~-, J—Fe ISA MININU 
od & FRANCKEY Th), 10 0. W. lh. 
31; M.C. C. 26.—CAN. 
--—.]-—PRe MCNEIL 
«& Mccr LLY & PLOTKE, (1908), M. Cc. C. 
ry 1SO.W.R.6; 170. L. BR, 621.-- 





— 








— aa - 








~— SESE 


k. —— ‘—-.J] -— STANML +t. 
FRANCIS Is ; (1908), 4] W. LL. Ut. 44.- CAN. 
jl-- ayia 

le (1909), 11 W. L. ht. 


oe ea 
rT. STAHL es 
A01 cae 


eee a ,] — CAMPSALL 
vt. ALLEN (1912), 7H O. W. R140; 4 
Uv. ni N. 130; 7D. L. 2. 18.—CAN. 
jJ—Re he «& 
Mc Tinceuaw (1921), 69 D. Le Re 477 ; 
010. da. RR. 45 CAN. 
bb. ——— vie ther condition pre cedent 
to lease.j--** Occupying & staking off 
js not a condition precedent to all 
Jeases ins an unprocluimed distriet.-- 
Morr vp. LOCKHART oe 8S App. Cas. 
968; 62 L. J.P. C. 61.—CAN. 
co. ———- Whether mere renewal of 
claim can extend boundaries.|—MILLER 
v. . AMPBELL (1903), Cout. 280.—CAN. 
d. ——— Necessity for restuking — 
aeiaal of wae as ade Sr, 
ENT vw. MERCIER (Y. 'T 9(); 
335.0. RBIS CAN, (OL) (LM », 


ee. Size d& sufficiency vf.) — 








CARDIGAN (IARL) v. 


ante. 








Pins CREEK v. PEARSE (BL. C.) (1906), 


3W. I. it. 425.~-CA 

ff. jJ— Re CASHMAN & 
COBALT & JAMES MINKasa, LTp. q 907), 
oan. C.. 70; affd.,10 O. W. RR. 6h&.— 


gE. Irregularity after stak- 
ing—Who may tuke advantage of.\}— 
No irregularity arising after staking 
can be taken advantage of by an 
adverse or junior staker.—- BALTON ¢%. 
—Gat. (Y. T.) (1909), 12 W. L. li. 116. 
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-}+LLoyp t. NICHOLAS 

vv T'.) (1909), 12 W. L. It. 38.—CAN. 

kk. ——.]—Re SPURR & PENNY 

v. MURPHY (1909), 140. W. Rh. le 
M. C. C. 390; 10. W. N. 287.—CAN 

Hl. - -—~ ——~-.]}+-CROBSI.EY V¥. SOAR: 

a C.) (1910), 14 W. L. RR. 573. 





mm, —- ——.]-~ a hee ERICK-= 
HON (Y. TIT.) (1910), 15 W. L. Rt. 1— 
sie 








e}—In order to effect 
th "valid location of a claim under 
British Columbia Placer Mining Act, 
strict compliance with the provisions 
of the Act as to size & placing of the 
boundary posts is essential.— DEISLER 
v. SPRUCE CREEK POWER Co. (1914), 
28 W. Ll. K. 3829; 17 DL. RR. 506; 
21 B.C. ht. 441..—CAN. 


00. - — On toun site — Whether 
allowed. |—Re KLONDIKE Ciry 'TOWN- 
T'.) (1906), a W. L. i 626.— 


SITE (Y. 
CA 





pp. e—WESTERN & 
NORTHERN LANDS COREN. Fis (GOODWIN 
ites 18 Q. Rh. 63; ,O. W. RR. 
177 ; M.C. C. 3300-CAN. 

qq. Sufficicney of representa- 
fion work.|- PALMUREEN t. ‘TABOR, 
O’FALION v, PATTON (1907), 6 W. L. JR. 
shal -—CAN. 


— ee ee 





~-F HockIna WEN- 

erry (1907), 6 W. J. dt. 658. "CAN. 

tt. ——- -——. ]—A.-G. FOR CANADA 
(BACKKE) v1. IHRICKSON (1908), 9 W. L. Kt. 
140.—CAN. 

aaa. Meuniny of word ** hill. oa 

-JONES t. JoYAL (Y. T.) (1907), 6 
W. L. K. 407.—CAN. 


bbb. ——-- Claimnol at disc Ne erie J 
—kte BLY & ante y (1908), M,C. 
WO; 11 0. W. RR. 3233 12 O. Ww i 
&6.—CAN. 

cece. — 3 L’revious stuking without re- 
cording —- Whether subsequent staling 
valid. |J— Re MUNIto & Downky (1908), 
14 0, W. BR. 5233 M. C. GC. 193; 19 
O. L. BR. 24d. CAN. 


ddd. Qnuus of proof that lands 
are prospecting lands.|— Re SMITH & 
Hin (1909), 14 O. W. RR. 8813 M.C.C. 
349; 19 0. ’L. R. 577.—CAN. 


—— Fie eae tah after further 
Giacone ru— Whether first claim staked 
ahandoned.J—Re WRiGHT & COoLe- 
MAN DEVELOPMENT Co. (1909), M. C. C. 
103; revad., 12 O. W. R. 248; 13 
O.W. Rh. 900. —CAN. 


fff. -—— Lund previously granted as 
a placer clatm.--A minor has the 
right to stake a quartz mineral claim 
upon ground that has previously been 
granted as a placer claim.—SMITH v. 
YUKON GOLb Co. (Y. T.) (1911), 19 
W. L. li. 68.- CAN. 


— “Creek” claim.J]—Under 
then iminiug laws of the Yukon Territory 
a“ creck * claim cannot bo staked so as 











a 


183, ——-.]-—RtowBOTHAM v. Wi1LSON, No. 121, 








to cross & occupy land on both sides 
of a river.—~YUKON GOLD v. BOYLE 
CONCESSION (Y. T'.) (1916), 34 W. L. LR. 
436; 10 W. W. lt. 585.—CAN. 

hhh. Implied agreement to stake 
claim for hr ted ae J-— NICHOLSON 1, 
Musrakp, [1921] 3 W. W. lh. 890; 
62 D. L. hi. 445.—CAN. 

kkk. 
tion. 
of $5 per acre out of the $10 per acre 
paid by pctitioner to the Crown for 
title to coal & petroleum rights in 
lands under the sea dismissed, since 
the surfaco of the lands in question had 
not been leased or alienated to anyone 
else. —KETCHEN v. RR. (B. C.), [1926] 
3 WwW. W. hi. 767.~ CAN. 








Crown lunds—C Jonsidera- 





* interior anyles 
unpegged. j]— PEARCE vt. GREVILLE 
(1897), 15 N. Z. L. lt. 735.-—N.Z. 

mmm. —--- Repeyging of same claim 
—Whether amounting to abandonment 
of earlicr application. act an b 
appet. for a claim, & mak a fres 
application for the suine ground pegged 
out & applied for before, 15 an abandon- 
inent of the earlier ris a _- 
Horny v. BoaG (1904), 23 N. Z Le h. 
517 ——N. Z. 

nnn. Certificule — Of improveni nts 
—kKytension of time for action—When 
allowcd.J—Re ‘** GOLDEN BUTTERFLY 
FRACTION ” & *‘ COUNTESS ’? MINERAL 
CLAIMS (1896), 1 M. M. Cas. 125; 5 
Bb. i ht. 445. -CAN. 

00 ~—— What cluimants are 
harred thereby.j—.A certificate of itm- 
provements under Mineral Act, 1891, 
8. 46, is a bar only to adverse claims to 
the location advanced by other 
claiinants under Mineral Act, & is not 
a bar to the rights of claimants of the 
lund, as Jand, to whom the Mineral 
Act procedure does not apply.—-NELSON 
& FoRT SHEPPARD Ry. Co. v. JERRY 
Adee 51. Cc. ht. 396; 1 M. M. Cus. 


61.—CAN. 
ppp. —— kKffect of.) — Re 
AMERICAN Boy MINERAL CLAIM (1899), 


7 B.C. R. 268; 1M. M. Cus. 304.— 


—— Obtained by frard.] 

TAN v. WARREN (1899), 7 B.C. RR. 
42; 1M. M. Cas. 376.—CAN. 

-~- A. 
G. Lt. 














———-— = ee —_— =~: 


rrr 
DunxLor (1900), 7 B. 
M. M. Cus. 408.—CAN. 

ttt. —— Who ma apply for 
—Part ouner of mineral claim.) — 
BENTLEY ©. BoTsrorp (1901), 21 C. L. 
T. 492; 82. C. Rt. 128.—CAN. 

aaaa. —— Adverse action.) — 
DOCKSTADER 0. CLARK (1907), 24 
C. L. 'T. 43.—CAN. 

bbbb. ——— ——- ——-. —COLLISTER 
» Rep (B. C.), [1919} 3° W. W. i. 
229: 47 D. L. Rt. 509.--CAN. 

ccce. -—— Of ugrk—What irregu- 
laritics cured thereby~—Defecls in loca- 
tion. }--—Defcects in a location made 
bona fide in endeavouring to avoid 
encroaching upon other locations, & 
which do not mislead, are cured by a 
certificate of work. var v. 
LirTcuHiLD (1897), 1 M. M. Cas. 153 


v. 
sie: 1 





—_— 


6 Bb, Cc. kh. 424.—CAN, 
dddd. ——- ———- ———- -———-. lt AM- 
MELMEYER 1, URTIS, POWERS  ¥. 


oe —ee 


ele (1900), 8 v C. 1. 383.—CAN. 
--—LAWK t. 
Dancer (1901), 8 B. GR. 223; 1 
M. M. Cas. 156.—CAN. 
fff, —— Lffect of recording 








Part IV.—RicHt To work MINES AND QUARRIES. 


184, ——-.]— Ramsay v. Biam, No. 19, ande. 
v. 
PLUMBAGO MINES & MANUFACTURING Co., Lap. 


185. ——.] --- MARSHALL 
(1892), 8 T. I. R. 275, 


BoRrnRrowDALE 


Easements & rights affecting mines.|-- See Part 


XITII., post. 


Lessee’s right of working.|— See Part XLJ., 


Sect. 3, sub-sect. 2, post. 





Sucr. 2.—RIGHTS DEPENDENT ON EXTENT 
OF OWNER’S INTEREST. 
SUB-SECT. 1.— ABSOLUTE OWNERS. 

186. Committee of lunatic—Right to consent to 
working lunatic’s mine- By owner of adjoining | 
Agreement by the committee of a lunatic, 
that coal under the lunatic’s estate 





Jand.| 





certificale.] --GELINAS t. CLARK ({901), 
21C. L. ‘T. 261; 8 B.C. RR. 12.- CAN, 

a. - -—— Necessity for joining 
Attorney-General_as party- When cer- 
tificate impeached. |\—CLEARY ». Bosco- 
witz (1901), 22 CO. T4683 8 BO. aR. 
925.—CAN. 

b. ~——— —— Application of Mineral 
Act.])-—-WINDSOR v. Copp (1905), 12 
B. C. R. 213 ; 3 W. L. Rh. 291.—CAN. 








CG. Of free miner -Sufficiency 
of proof of  title..}—SciTOoMBERG  v. 


Houpen (1899), 6 J. 
M. M. Cas. 290,.—-CAN. 

d. --—— Lapse of.{— Gruren- 
FIELD v, HARBOTTLE (1900), 20 C. L. T. 
395; 7 B.C. R. 344.-—CAN. 

e —-~ -- Whether special 
certificate revives title.|\—Woonpnury 
MINES v, PoYNTz (1903), 24 C. Li. ‘EP. 

f, ----- Necessity for pay- 
ment of certificate fees—Brfore renewal 
of grant issued.) -Re MORRISON (Y. 'T.) 
(1907), 6 WwW. Ma. R. 606. - -CAN. 

——. | —- ENGINERR 
FRASER, [19235] 1 

» i. TR. 5865) [1983] AL CL. 228: 
[19235] 1 We. W. R. 4195) aff7., 68 
D. L. R. £09, -CAN. 

h. Afining Heeorder Kiling of 
adverse claim-~Wahcother conditon prece- 
dent to action.J—KILBOURNE ».) Mc- 
GUIGAN (1897), 5 B.C. It, 233; 
M. M,. Car. 142.—CAN. 

k. -——— —— Time for.) — DUMAS 
GoLtp Mines, rp. ec.) BouULTBi 
(1901), 10 B.C. RR. 511.—CAN. 

I—Re PETRAKON (1906), 
9O. W. RR. 367; 13 Of. L. RR. 650; 
M. C. C. 22. --CAN. 

m. Power to refuse registra- 
tion of claim—Of member of North Weat 
Mounted Police.) — Re MACLENNAN 
(Y. T.) (1907), 7 W. L. 2. 209. CAN, 


n. Grounds for rejec- 
tion.J—An application for a mining 
claim should not be rejected becouse 
it. includes land covered with water. -- 
He SINCLAIR (1908) M. C. CG. 1793 
12 0. W. R. 138.-—CAN. 


0. ——-~ Recorder's certificate set aside 
— Mistake. |—Re Roarrs & MCFARLAND 
(1909), M. C. C. 407; 140. W. 1.9438; 
19 dQ, L. Nn. 622.—CAN. 


CG. RR, 4195 1 











—_—_———— 


g. -- 
MINING Co. v. 


lL —— 








err 





Dp. Fraud, J|—WEKUsSKO 
MINES, Lrp. v. May, (1926) 1D. L. 1h. 
461; [1926) 1 W. W. RR. 225; 35 
Man. L. R. 386.—CAN. 


q. -—— Recorder’s map showing more 
extensive boundaries than claim filed 
—Hffect of.}— The boundaries of a 
claim which a staker acquires under 
Mines Act are delimited by the claim 
as filed & the fact that the claim as 
shown upon the map in the office of 
the Mining Recorder shows more 
extensive boundaries does not extend 
the area of the claim.—Re OLMSTEKAD 
& EXpPLoRATION SYNDICATE OF ON- 
TARIO (1913), 24 0. W, R. 9743 5 
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worked by the owner of the adjoining land, estab- 
Jished under the circumstances.-- a yp. TABBART 
(1801), 6 Ves. 428; 81 E.R. 1127, 1. 


— 


SUB-SECT. 2.—Co-OWNERS AND PARTNERS. 


A. Co-Owners. 


187. Right of individual co-owner — To work 
common property—Limited to extent of own share. | 


188. - - 





O.WIN.S: 13 DL. R780. CAN, 

r. -—— Certificate of- -Whether final} 
—Re Hevrn & Rost, [185,33 De Le a. 
289;:57 0. 0. W. 67. : 

t. Locations d* relocations—Validity 
of one location depending upon another. | 
—RuUTUERVORD ¢, Moray, 2 M. M. 
Cas. 21 1.—CAN. 

aa. Necessity for iecritten. per- 
mission of Cammissioner to relocate,|— 
GRANGER tt. KOTHERINGHAM (1894), 
$ B.C. RR. 590.. CAN, 

b. Validity of record. J—ATKINS 
m Coy (1896), 5 B.C. Re. 6s 1M. M. 
Cas. SS. CAN, 

cc. - Provisions of Mineral Ae 
-- Whether imperative.| BLREKIR 0, 
CHISTIOLM (1896), 8 B.C. Re f48.- - 
CAN. 


“+e 


dd. —— —- - --—-.}—-A bond fide 
attempt to comply with the provisions 
of the Aet does not: mean merely an 
attempt fo locate a claim of the size 
& form contemplated by the Act, but 
teas an attempt to comply with the 
formalities preseribed by the Act. 
RicnAnos ©. Price (1897), & Boe. Re 
$625 2M. M. Gus. 156. CAN. 

ee. Necessity for reeording - - 
Within, prescribed lime, FRANCOKUR 
Sw McDon iio oe. ENGLISH C897), 6 
BO. 64. 1 MLM. Cus. 203. CAN, 


ff. Nufficicney of proof In 
tbsence of fraud.) GIBSON ot. Me- 
Arrnur & Lenkewan (1899), 0 MoM. 
Cus. 382; 7 BC. Ro. -CAN,. 

ee. Wheel may be ineluded in 
one location.| -Vwo plots) of ground 


separated by oan intervening valid 
location, eninot, although within the 
statutory limit) of 1,500 feet, be 
included in one location.— DART vv, 
St. KEVERNE MINING Co. (1809), 
7 B.C. OR. '6:0 1 M. MM. Cas. 331. —- 
CAN. 

hh. - — Location on same vein on 
another's location--- Public poticey.|—- 


When one free miner locates a mineral 
claim & locates wrother claim on the 
same vein in the name of another free 
miner, such a proceeding is: contrary 
to public policy, & a violation of the 
Mineral Act & amendments, & the free 
miner requires ono interest. in 
the second focation.—ALEXANDER Dv. 
HKeATH (1899), 8 B.C. Re. 953; 1 
M. M. Cas, 333.--CAN. 

kk. Lapsed. location reverts to 
Crown. |— CRANSTON t. ENGLISH CANA- 
DIAN Co. (L900) 7 B.C. 8. 2665 1 
M. M. Cas. 394. -- CAN. 

lh. -— Location under wrong sta- 
tute—Whether relocation permissible.) 
—Where a placer claiin has been 
erroncously located pursuant to the 
provisions of un obsalete statute, it is 
permissible to relocate it in accurdance 
with the existent statute, & no formal 
abandunment is necesanry -—~-WHEEL- 
DEN tt, CRANSTON (1905), 32 23. G. RR. 
189.—CAN. 

mm, —— When relocation certificate 


rer A 


—JORB v. Porron, No. 554, post. 

Account—Allowances for necessary 
expenditure—Special allowances.|—-Allowance in 
respect. of advances for supplics to a West India 
estate by persons, acting as consignees, not under 
la regular appointment, but with permission of the 
“owners, or by one tenant in common ;_ if not upon 
should be | the ground of lien by the colonial law or usage, 





necessary. |- GRANT oo. 'TREADGOLD 
(Y. T.) (1906), £ W. L. WR. 173.-~CAN. 

nn. waAper location -— Justifiea- 
fion of encroach ment.-—Wnurre Co, 
STAR Mining & Minning Co. (B. C.) 
(1909), 428. CL. 2. 377.-- CAN. 

oo. Withdrawal of tands from 
entry Powers of — Commissioner. |—- 
Sarno. CANADIAN KLONDIKK MINING 
Co. (Y. 'T.) (1911), 16 W. L. BR. 196.--- 
CAN. 


ee 





pp. Relocation on oceupied land 
Whether open to location as mineral 
claim] FARRIELI & FARRELL ©. Iron 
& TDAZLEwoopD & BrRirisi COLUMBIA 
SOUTHERN Ry. Co. (1912), 17 B.C. RR. 
507.—CAN. 

aq. --- - Lands wrongly deseribed 
in Crown patent.|- Re Rinveant & 
PETERSON LAKE MIOINING Co... LTp. 
(1914), 82 O. EL. R128; 70. WL N. 
194.- CAN. 

rr. Placer mining - Reeard = af—Ou 
what validity de pends.}- The validity 
of a placer mining record primarily 
depends upot the mere beljef of the 
locator based upon indications he has 
observed on the claim in the existence 
of a deposit of placer gold therein.— 
TANGHE ¢. MORGAN (1908), 2 Me M. 
Gus. J78 3 LI BOO. RR. 763; 25 C. LR 
if, CAN. 

tt. - -- When application for grant 
will be refused Lessee in possession 

Coponants tn lease duly performed. | 
--SKaOIN @®& Bob, [P22] LAL CL 
16v, 1. C.-- CAN, 

ana. Jiight fo do eepertmental work 

When refused, |-- CENTRE STAR 
MINING Clo. e. TRON Mass MONENG Co, 
(1898), 6 BLO. BR. 3555 70 MM. M. Cus, 
207, CAN. 

bbb. Right of squatter to work mine.) 
- MSQUIMALT & NANAIMO Ry. Co, 0%. 
Me irncor (B.C, (1905), 2 We. a. RR. 
030. CAN, 

ees. Jatnds of Crown withdrawn from 
erploration., | Where Jands of | the 
Crown have been withdrawn frome 
exploration, the officials, ucting under 
{he Mines Act. of Ontario, are justified 
in refasing to recognise ao nuning @Clabin 
made oso after such withdrawal.--— 
FLORENCE MIEINING Co, 9 COBALT 
MINING Co. (1910) 102 L. TL. 375, P.C. 
- CAN 


ddd. fights of diseoverer.\-—Under 
Ontario Mining Aet, RR. os. O., 1914, 
what a discoverer is entitled to is 
20 acres laid out. in the inanner im- 
peratively & uuinutely, with diagrams, 
prescribed by the Act.—e NEILLY & 
LESRARD (1917), 38 O. L. Re 4403 33 
PD. LL. RR. Got. - CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

eee. Mines under pipes of water- 
works —-Statutory notice to waterworks 
necessary before working — mine.) --- 
KDINBORGI WATER TRUSTEES r. 
CLIPPENS OTL Co. (1898), 25 F. (Ct. of 
Senn.) 50¢; $4 Se. be Re 42535 5 
s. L. T. 298.—SCOT. 
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Sect. 2.—Rights dependent on eatent of owner's in- 
terest: Sub-aect. 2, A., B. & C. (a).] 


upon the nature of the subject, requiring ex- 

penditure ; as in the case of mines, alum works, 

ete., distinguished from a mere landed estate in 
this country. 

That principle of English Jaw, that would in 
this country be given in equity to a person having 
a species of landed estate, which however could 
not. be represented as mere landed property ; as 
a tenant in common of soil containing mines or 
alum works; in the management of which there 
must be expenditure incurred, as between the 
tenants; & I have no conception that the ct. 
would in such cases give the account between them 
without making allowances that would not be 
given in the case of an estate to be managed in 
the ordinary course of husbandry (LORD ELpon, 
(.).— Scorr rr. NEspirr (1808), 14 Ves. 488; 33 
E.R. 89, 1... 

Annotations :—Retd. Sayers ». Whitfield (1829), 1 Knapp, 
13%. Mentd. Farquharson v. Kalfour (1836), $ Sim. 210: 
Re Courtney, ka p. Pollard (1840), 4 Deac. 27; Shaw rv. 
Simpson (1842), 1 Y. & ©. Ch. Cas, 732; Mansfield ¢. Ogle 
(1855), 24 L. J. Ch. 450; Morrison v. Morrison (1855), 
28m. & G. 564; Fraser vr, Burgess (1860), 13 Moo. P. GC. CL 
314; Bertrand r, Davies (1862), 31 Beav. 429; Twynam 
e. Hudson (1862), 31 L. J. Ch. 577: Re Harriott, Ar y. 
Pengelley (1863), 8 L. T. 854: Ae Leith’s Estate, Chambers 
v. Davidson (1866), L. KR. 1 B.C, 296; Securities & Pro- 
perties Corpn. v. Brighton Alhambra (1893), 62 L. J. Ch. 
566; Duder v. Amsterdamsch Trustees Kantoor, [1902] 
2 Ch. 132. 

189. - Severing & bringing to 
bank.|—.JoB v. PoTTon, No. 554, post. 

190. - ---- —-—— General partnership account.! 
The case is similar to that of mines worked by co- 
owners without partnership, where the real estate 
is not. partnership property. 2... Any co-owner 

an transfer his interest to a stranger. which a 
partner cannot do... . The co-owner is entitled 
to an account of what the other co-owners have 
received in excess of their share, but. has no right 
to a general partnership account. (FARWELL. 
..J.).—- ADAIR vt. NEw River Co., Lrp. & MEetrro- 
POLITAN WATER Boarp (1908), 25 T. 1. R. 193, 
C. A.3 affd. sub nom. METROPOLITAN WATER 
Boakp rv. ADAIR & NEw Riven Co. (1911), 27 
TT. 1. R. 253, Uh. 1. 

191. —-— —--.|- A. by a voluntary settle- 
ment conveyed two shares in certain mines to 
trustees for ninety-nine years if A. should so long 
live, in trust for A.’s brother-in-law B. during the 
said term if he should so long live, with remainder 
as to one share in trust for A.’s sister C., & as to 
the other share, in trust, for JD). the son of B. & (., 
to hold to them respectively for the residue of the 
sald term if they should so long resnectively live. 
Upon the death of 3., in the lifetime of A., C. & D. 
entered into possession of their respective shares. 
A. afterwards, by a deed of gift. executed in 1826, 
conveyed all his remaining interest in the premises 
to D., & died in 1830. After A.’s death, C. con- 
tinued by mistake in possession of the share which 
had been settled upon her until her death in 1835. 
In 1889, 1)., upon examination of the deed of 
1826 which was in his possession, found out the 
mistake, & he immediately filed his bill against 
the exors. of C. for an account of the rents & 
profits received by her since the death of A.: 
Held: inasmuch as 1). had been guilty of laches 
in not finding out the mistake earlier, by the means 
which were in his power, he was entitled to an 
account only for the period allowed by analogy 
to Stat. Limitations, which in this case was six 


reer 
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Mines, MINERALS AND QUARRIES. 


years beforo the filing of the bill, & an add itional 
period during which he was abroad. 

Where the rents of mines arc reserved by means 
of payment of produce in specie, the profits will 
be considered as accruing to the lessor at the time 
of receiving such produce, & not at the time of 
the sale of it; & therefore the statute will run 
from the time of such receipt, & not from the time 
of such sale. ; 

There can be no ouster between tenants in 
common in possession; & therefore if one takes 
more than his share of the rents, the only remedy 
is account; either by action under the statute of 
Anne or by bill in equity.— Denys 7. SHUCKBURGI 
(1840), 4 Y. & CG. Kx. 423 5 Jur, 21; 160 H.R. 
Annotations -——Distd. Keel. Comrs. for England «. N. i. Ry. 

(1877), 4 Ch. 1. 845. Consd. Baker vr. Courage, [1910) 

kK. B. 56. Refd. Roborts v. Eberhardt. (1853), 2 Hq. Rep. 

780: Gibbs vo. Guild (1881), 8 Q. B.D. 296; Adairer. New 

ee (to. & Metropolitan Water Board (1908), 25 T. Le R. 

192. Mesne profits—On ouster.|-—DENYs 
e, SIIUCKBURGH, No. 191, ante. 

193. To participation in profits — Joint 
estate in two properties held in severalty.|--- Pitt. 
& deft. being cach entitled in severalty in fee to 
one of two contiguous estates excepting the coal 
mines under such estates respectively, were also 
owners of the coal under both estates in undivided 
nwictics as tenants in common. For the purpose 
of raising from under both estates the coal to which 
pitt. & deft. were entitled in common, a shaft was 
sunk in deft.’s estate,.& was used for that purpose. 
Afterwards the same shaft was used for the pur- 
pose of raising through & by means of the same the 
coal belonging to adjuining proprietors :-—/Held: 
plitf. was entitled to participate in the profits made 
by the use of the shaft in raising the adjoining 
coal, though the shaft: was sunk in deft.’s estate. 
CLEGG 7 CLEGG (L861), 3 Giff, 822.5 31 L. J. Ch. 
168; 51. 'T. 411; 8 Jun N.S. 923 10 W. BR. 75 ; 
66 KB. RR. 433. 
eatin :—Refd. Hunter rv, Stewart (1861), § De G. FL & 

oe WA. 

194. Appointment of receiver.|-— WYNUET v. 
HwATHCOTE (undated), cited 4 Y. & C. Kix. 187; 
160 E.R. 973 3 sub nom. WINYATT v. ILBATHCOTH, 
9 1. J. Kx. Ey. at p. 3). 

Annotation :-—Refd. Roberts +. Eberhardt (1853), Kay, 148. 


195. After sale directed-—Failure to agree 
on plan for working.|— It was found, on looking 
into the title, that there was no power to assign 
without a licence, & that the persons entitled to 
vive such licence entirely objected to any change 
in the possession. . . . This certainly would throw 
a difficulty in the way of a sale by auction... 
whereas it does not show that similar difficulties 
would exist in the case of a sale by private contract. 
.. . Jb was simply the case of part owners of a 
mine without any partnership, under which cir- 
cumstances the doctrine laid down by Lop 
KrpON in the case of Jeffercys v. Smith, No. 198, 
post, would apply ... namely, that where such 
part owners cannot agree on a plan for working 
the mine, the ct. will take care fhat it shall be 
worked in a reasonable way, & it will interfere, I 
apprehend, till a sale takes place, just as much 
as if the mine were to be carried on perpetually, & 
with that object will appoint a manager to act 
under the direction of tho ct. (Woob, V.-C.).— 
LEkEs v. JONES (1857), 3 Jur. N.S. 954. 

Powers of absolute disposition.|—-See Part V., 
Sect. 1, sub-sect. 5, post. 
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PART IV. SECT. 2, SUB-SECT. 2.—A. 
191i. Right of individual co-owner—<Account.}-—BALCOM v. HISELER (1910), 7 E. L. It. 577.—CAN. 


Part IV.—Ricnt to work Mines AND QUARRIES. 


B. Co-Owners in Mine and Partners in Working. 


196. Extent of rights of working — Interfercnce 
with mutual rights. |---Jerrenys v. SmMirit, No. 198, 
post. 

197. ——- ——.|—(1) Where tenants in com- 
mon of a mine have been working it in partnership, 
or where the mine itself is the partnership property. 
the ct. will not appoint a receiver or manager at 
the instance of one of the partners, in a suit which 
does not seek to dissolve the partnership. Nor, 
even in a suit to dissolve the partnership, will the 
et, appoint a receiver on an interlocutory applica- 
tion, merely upon evidence that the partners do 
not co-operate in the management of the business ; 
but. to sustain such an application it must be shown 
that one partner has interfered so as to prevent 
the business being ¢arried on. 

It is certainly not the ordinary practice of this 
ct. to direct an account. between partners, except 
upon a bill for the dissolution of the partnership 
concern. It is true, that. it is not now necessary 
to ask for a dissolution in every case in which 
relief is sought respecting partnership affairs : but 
T apprehend, that, where a bill secks for an account. 
that. is one of the cases in which a dissolution must. 
be prayed. Unless some speeial ground is raised, 
the general accounts cannot) be taken without 
asking for a dissolution of the firm (PAdaE Woon. 
V.-C.). 

(2) Amanaging partner of a mine has authority 
to defray all the necessary & proper expenses 
incidental to the beneficial working of the mine 
out of the joint profits derived from the sale of 
minerals.—RORERTS ¢@. [EBERHARDT (1853), Kay, 
148; 2 Ky. Rep. 780; 25 L. J. Ch. 2015 22 
Tl. VT. OS. 2583; 2W.R. 1255 69 KR. 63. 
Annotations :—.18 lo (1) Reid. Marsden 7. Kaye (1857), 30 

L. T.O.8S. 1975 Medwin ve. Ditcham (f882), 47 1. PT. 250, 

198. Appointment of receiver Interference.!—— 
Receiver appointed of mines, in) which several 
persons were interested, the concern, from the 
nature of the subject, being a species of tradc, & 
not a mere tenancy in common in land. 

It appears to me... upon general principles, 
without reference to the particular circumstances 
of any case, that; where persons are concerned in 
such an interest in land as a mining concern ts, 
this ct. will appoint a receiver, although they are 
tenants in common of if} (LORD HMLpON, C.). 
JEFFERYS v. SMITH (1820), 1 Jac. & W. 298 ; 
i. RR. 889, LC. 

Annotations: -Gonsd. Fripp ¢. Chard Ry., Fripp or. Bridge- 
water & Taunton Canal, ete., Co. (18453), Pf Hare, JUL: 
Noberts ». Kberhardt (1853), Kay, $183 County of 
Gloucester Bank +. Rudry Merthyr Steam & House Coal 
Colliery Co., [1895] 1 Ch. 629. Refd. Bentley vr. Bates 
(1840), 4 Y. & CQ Kx. 182: Lees o. Jones (1857), 3 dur. 
N.S. 954; Burt o. Bull & Ward (1804), 61 L. J. Q. Be 
232. Mentd. Whitohouse vr. Hickman (1823), 2 1. J. O28. 
Ch. 59; Tatam v. Williams (1844), 3 Hare, 317; Albert. 
(Prince) » Strange (1819), 1 H. & Tw. 1. 
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PART IV. SECT. 2, SUB-SECT. 2. 5B. | 

f. Rights inter se—To defray ec- 
penses incurred in working Failure 
lo pay full share-—Termination of 
partnership by refund of part crpenses 


CO-OWNETS, 
PowER Co,, LPTb., 
CAN. 


puid.)-- HAMILTON 0. HAMILTON (1874), PART IV. sae 
R. E. 1. 78. CAN. . 


. Earpenses advanced 1. Liability as 
by one partner in consideration of 
transfer of share- Right of transferor 
to recover expenses advanced.)--WEST- 
HAVER tr. BROUABARD (1893), 25 N.S. RR. 
(13 ht. & G.) 323.--CAN. 

h. Right of partner to 
recover advances to other partners for 
share of expenses.) — MARING — 2. 
SPROAT, 1 MM. Cus. 481.—CAN. 

k. Evidence.]|— Where parties are 
working placer claims together it takes 
very little evidence to show that they 


(L.) 13. —AUS. 


— ee 
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revag., [1923] 3 W. 
n. Working 


have become co-partners as well as 
SSABIN 


m. Rights as between partners— To 
in claims alaked on 
acquired through partnership. | —ARM Bs 
o Rossen. & Scuwantz (1924), 33 
B.C. 1k. 303: [1924]. 1 W. We. RR. 820 | 


partnership —- Partner 
ceasing work loses share of profits. |-- 
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199. —-—.|— ROBERTS v. EBRRHARDT, 
No. 197, ante. 
200. - Whether on ground of non-co-opera- 


tion.| —-loReRtTs 7. EBERHARDT, No. 197, ante. 
201. ——— Request for dissolution — Whether 
condition precedent.! —Ronirrs v. EBERHARDT, 
No. 197, ante. 
202. Rights inter se—Account—Dissolution— 


Whether condition precedent.!—BuNTLKY  v. 
Bares, No. 206, post. 
203. --- -——— ———— —--+,| — ROBERTS »v, 


KReruARpDrT, No. 197, ardle. 

204. -- To defray expenses incurred in work- 
ing---Out of joint profits..—Ropbierrs ». ERer- 
HARDT, No, 197, ante. 

Powers of absolute disposition.|—Sre Purt V., 
Sect. 1, sub-sect. 1, post. 


C. Partners. 
(a) Jn General, 

See, generally, PARTNERSHIP. 

205. Mining partnership § distinguished from 
ordinary partnership.|—Mines are, for many pur- 
poses. partnership property. They are liable to 
the debts of the partnership & debts to the co- 
partnership; & notwithstanding the bkpey. of a 
partner indebted to the co-partnership, the 
accounts are to be taken beyond the time of the 
bkpey., & up to the time of the sale; the debts of 
the partnership are first to he satisfied, & out of 
the bkpt.’s share repayment is to be made to the 
co-partnership of what is due to it from. him. 

The general principle is, that) all) property, 
acquired for the purpose of a trading coneern, 
whether it: be of a personal or real nature, is to be. 
considered as partnership property, & is to be first 
applied accordingly in satisfaction of the demands 
of the partnership. It is true a mining concern 
differs in some particulars from. a common partner- 
ship the shares are assignable & the death or 
bkpey. of the holder of shares does not operate as 
aw dissolution ; but it has been repeatedly held 
to be in the nature of a trading concern (LKACH, 
M.R.). -Ferepay of. Wicrrwick (1829), aml. 
2503 1 Russ. & M. 455 48 H.R. 100. 


Annotations :-—Consd. Ricketts 7. Bennett. (1847), 17 Le J. 
Cc. P. 17. Mentd. Phillips ». Phillips (1832), 1 My. & K. 
619: Ferguson v. Sprang (1831), 3 Nev. & M. K. 2B. 665; 
Randall » Randall (1835). 7 Sim. 271. Chilllugworth 9», 
CGhittingworth (2837), 8 Sim. 404: Dale wo. Hamilton 
(18416), 5 Ware, $693; Darby v. Darby (1856), 3 Drew. 495. 


| 
| 206. ——.|-—(1) Mtgee. of the share of one 
tenant in common of a mine. may uimintain a bill 





a 
i ae: 


for an aceount against the mtgor, & the co-tenants 
in common, 

(2) On a bill for an account of the dealings & 
transactions of a mining partnership, it is) not 
necessary to pray for a dissolution of the concern, 

I do not agree, that in a case between joint 


(1896), 


JORGENSEN 0. 22 


V.-L. . 408. AUS. 
0. What amounts lo mining part- 


nership ~ Acquisition of land for pur- 
pose of working with others in. shares: - 


BOYCE 
tr, PINE CREEK 
2 NI. M. Cur. 1f1. 


2, SUB-SECT. 2.— 


Fortuitous acquisition insufficient.|-— 
(a). CURATOR OF INTESTATE FSATATES v0. 
beticcen, gurtners - ~ | GraAwaM (1918), 15 W. A. La. Re 93.— 


Money advanced by partner to cover AUS. 
ecpenses — Right to recorcr at lu.) — 
COLLINS t. LOCKE (1879), 5 V. 1. BR. 


p. Account of profits — Whether 
proceeds uy sale of part of share of one 
vartner deemed profits.|\—-Loucks vt. 
ay AES (1871), 31 U. C. RR. 32.— 


Ienowledye 


aq. — Purchase of mining lease 
for joint benefit.) -WidiAMsS 1, JEN- 
KINS (1871), 18 Gr. 536.—CAN. 


yr. --— Bare agreement to work 
mine for share of proflis—No interest in 


W.. 2io. -CAN. 
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Sect. 2.--Righis dependent on catent of owner's in- 
terest: Sub-sect. 2, C. (a) & (b), & D.] 


tenants, or tenants in common, of a colliery, one 
party can compel another to sell his share & dis- 
solve the concern previously to taking the account 
(LORD ABINGER, (.B.). 

(3) Here the partnership is in land. Now 
nothing is better known at law, than that such a 
partnership has not all the incidents of a common 
mercantile partnership. . . . The partners in such 
@ concern cannot sign promissory notes, or give 
bills of exchange to bind each other (Lorp 
ABINGER, (.B.).—-BENTLEY » Batis (1840), 4 
Y. & C Mx. 182; 9 1. J. Mx. Eq. 30; 4 Jur. 
562s 160K. R971. 

Annotations: {sto (1) Befd. Redmayne v. Forster (1866), 

35 1. J. Ch. 847. 48 to (2) Refd. Roberta ». Wbherhardt 

(1853), 2 Iq. Rep. 780. 48 fo (3) Consd. Dodds v. Preston 


(1888), 59 EF. T. 718. Generally, Mentd. Adair 7. New 
ee Co. & Metropolitan Water Board (1908), 25 T. L. R. 
q e 


~~ —Effect of bankruptcy or death of one partner 
— Whether partnership dissolved thereby.|—Sce 
Nos. 214-217, post. 

207. Liability as between partners — Bills of 
exchange & promissory notes—Authority of 
partners to give or sign—--So as to bind each other.]| 
BENTLEY v. Bates, No. 206, ante. 

208. ——— Money borrowed for partnership pur- 
poses—-Payment of wages. |—-As it is not according 
to the usual course of business for the manager of 
a mine to borrow moneys for the purpose of 
carrying on the mine, where money is lent. to the 
managers of a mine the party lending must look to 
the power of borrowing wit’) which the manager is 
invested, & can recover over only against the 
parties who have authorised the borrowing ;_ but, 
as wages must become due to the miners, & goods 
must be bought upon credit by the managers of 
the mine, the shareholders are therefore considered 
to have authorised the manager to have incurred 
such expenses & debts. 

Where a partner in a trade has duly & properly 
advanced money of his own for the purposes of the 
partnership business, so as to become justly a 
creditor in account with the partnership for the 
amount, an implied contract. is raised by mer- 
cantile usage & the general course of trade dealings 
for interest, so as to entitle the partner making the 
advance to have his account with the firm credited 
with interest accordingly although his partners 
may not have authorised & may not have known 
of the transaction- at least in the absence of any 
express contract to the contrary.--Re GERMAN 
MINING Co., Ha pp. CHIPPENDALE (1853), 4 De 
Gi.M.& G.19; 22 L. J. Ch. 926; 211. T. 0. S. 
2213 17 Jur. 745; 48 E.R. 415, LJ. 3) subse- 
quent proceedings (1854), 4 De G. M. & G. 44, L. JJ. 


Annotations :—Mentd. Re Norwich Yarn Co., Ev». Birnold 
(1856), 22 Benv. 143; Darke v. Williamson (1858), 22 
J.P. 705; Re Klectric Telegraph Co. of Ireland, Troup's 

















ee _—_ 


mine conferred.|\—MCDONALD tv. GEL- 
DERT (1874), 0 N.S. R. 551.—CAN. 

t. —— Tranafer of portion of in- 
terest in mine for valuable considera- 
tion --Insufiicient by itself.) -STUART d 
e. Morr (N. 8.) (circa 1886), 14 8S. Cc. nh. 
App. 734.—CAN. 

a. -—LABINE t. LABINE (1914), 
26 O. W. R. 170: 6 O. W. N. 100; 
16 D. L. Rh. 871.—CAN. 

_b. ctgreement to arquire — mining 
righta - Construction—Land containing 
minerals owned by one party—Leuse 
of other property granted to one partner 
~~-Objection of lessor to other partners -- 
Whether partnership property.) Goon 
T. STOCKTON (1891), 381 N. 2B. RR. 57.-- 








21 0. W. 


nuiners workh 


6. Right to determine partnership 





ee 


-—Kraudulent abstraction & conversion 
Of mineral by partner. |—- BRINDAMOUR 
v. RoBert, ROBERT v. BRINDAMOUR 


(Y. T.) (1907), 6 W. L. R. 821.~-- CAN. 


‘ Failure to contributc statu- 
tory work-—Vesting of lands in other 
partners.) --- IRISH 1. 
hk. 297; 
2D. L. R. 230.—CAN. 


e. Abandonment of mine — By all 
partners—-Return of one.}-— 


claim abandon it for two 
to work as partners, one of the partners 
may obtain a fresh certificate for the 
claim & work it independently of the 
CAN rights of the former partnership. 

: McKINNON vt. CoLLig (1886), 4 N, 
lL. Rh. 298 (S, C:.).--N.Z, 


Mines, MINERALS AND QUARRIES. 


Case (1860), 29 Boav. 353; Re Magdalena Steam Navign- 
tion Co. (1860), John. 690; Re Era Assce., Williams’ Case, 
Auchor Case (1862), 1 Hem. & M. 672; Selwyn v. Harrison 
(1862), 2 John. & H. 334: 2te Catholic Publishing & 
Bookselling Co. (1864), 3 New Rep. 551; Lowndes r+, 
Garnett & Moseley Gold Mining Co. of America (1864), 3 
New Rep. 601 ; He Cork & Youghal! Ry. (1869), 4 Ch. App. 
752, n.3; Martin v. Powning (1869), 4 Ch. App. 356; 
Re National Permanent Benefit Bldg. Soc., Ez p. William- 
son (1869), 5 Ch. App. 309; He Durham County Per- 
manent Investment Land & Bldg. Soc., Davis’ Case, 
Wilson’s Case (1871), L. R. 12 Ky. 516; Crampton », 
Varna Ry. (1872), 41 L. J. Ch. 817; Yorkshire Railway 
Wagon Co. v. Maclure (1881), 19 Ch. D. 478; Blackburn 
Bldg. Soc. v. Cunliffe, Brooks (1882), 22 Ch. D. 64, n.; 
Re Pumfrey, Worcester City & County Banking Co. 1, 
Blick (1882), 22 Ch. D. 255; He Norwich Kquitable Fire 
Inece., Brasnett’s Case (1884), 54 L. J. Ch. 227; Strick- 
land v. Symons (1884), 26 Ch. D, 245; Re Companies 
Acts, Ac p. Watson (1888), 21. Q. B.D. 3801; Re Wrexham, 
Mold & Connah's Quay Ry., 11899) 1 Ch. 440; Hardoon 
®. Bolilios, [1901] A, C. 118. 

209. ---— Contribution in respect of losses 
Loss occasioned by negligence of one partner.| 
Where the managing partner of a colliery works 
beyond the limits of the partnership § colliery 
without proper inquiry as to such limits, &, after 
notice from the adjoining proprietor, continues 
his workings without consulting his co-partners, 
when it is evident that his right to work in the 
disputed area is extremely doubtful, & the utmost 
possible profits very small, his co-partners are not 
liable to contribute to the damages awarded to the 
adjoining proprietor in an action against the 
managing partner; & the fact that they have 
assented to the action being referred to arbn. does 
not in any way affect their liability. ‘The co- 
partners, in their defence to his suit, alleged that 
the managing partner had wilfully & knowingly 
trespassed upon the adjoining colliery, but failed 
to prove that allegation :—Held : as no additional 
costs had been occasioned by the allegation, pltf. 
could not: be relieved from any part of the costs.— 
‘THOMAS v. ATHERTON (1878), 10 Ch. D. 185; 48 
1. di Ch. 370) 5 40 ].. J i 77, C‘, A. 

210. Rights as between partners.— Lien on 
interest of defaulting partner.|— FEREDAY 1. 
Wi1GHTWICK, No. 205, ante. 

211. Repayment of money lent for partner- 
ship purposes.|- /?e GERMAN MINING Co., Ea p. 
(‘HIPPENDALE, No. 208, ante. 

Powers of absolute disposition.|—See Part V., 
Sect. 1, sub-sect.. 5, post. 











(b) Dissolution and Appointment of Recciver. 
See, generally, PARTNERSHIP ; RECEIVERS, 
212. Whether dissolution decreed—- To prejudice 

of other party—No reasonable apprehension of loss. | 
—Whcere the proprietors of two adjoining estates, 
the one containing fields of coal, the other, besides 
coal, having salt) works belonging to it proper for 
the consumption of the small coal, entered into a 
contract for one hundred & twenty-four years, to 
carry on the coal & salt works as a joint concern, 


Te 











f.—- By one partner.) - A 
nhining partner who absents hinself 
from the partnership claim, but with- 
out the intention of abandonment, 
cannot. be deprived of his share by the 
remaining partners’ merely obtaining 
an order for possession. A partner in 
a claim can only be got rid of,, against 
his will, by a dissolution.— SMITH v. 


SMITH (1912), 
30. W. N. 711; 


O’DONOGHUEK (1875) 1 N. Z Jur. 
N., S. 1.—N. e 
Where two . : 
in partnership at a Partnership or joint tenancy.) 


Be, the absence of an agreement to 
the contrary, a gold-mining claim taken 
up under Mining Act is partnership 
property, & not property held by the 
proprictors as joint tenants.—GAL- 
LAGHER tv, TALTY (1888), 7 N. Z. L. it. 


35 —N.Z. 


ears & cease 


PART L1V.—KIGHT TO WORK MINES AND QUARRIES. 


& for that purpose exccuted to each other mutual 
leases or tacks, that is, W. sct in tack for one 
hundred & twenty-four years, to C., his heirs & 
assignees, & to himself, W., his heirs & assignees, 
betwixt them, certain seams of coal, & C. in the 
same manner set in tack for one hundred & twenty- 
four years to himself & W., & their respective 
heirs, certain coaltields & salt’ pans :—Held: this 
was a lawful contract, & binding on the heirs taking 
up the succession & representing the parties; & 
when the concern was prosperous, & there was no 
reasonable apprehension of loss, the heir of one 
of the parties was not entitled to a dissolution to 
the prejudice of the other party.—WARNER v. 
ee (1815), 3 Dow, 76; 3 EK. R. 994, 
H. LL. 

213. Lunacy of one partner.| — Row- 
LANDS v. KVANS, WILLIAMS v. ROWLANDS, No. 367, 
post. 

214. What operates as dissolution — Whether 
bankruptcy of one partner.|—-FEREDAY v. WIqLT- 
wick, No. 205, ante. 

215. -|—In cases of mines bkpcy. is 
not, as in other cases, a dissolution of the peculiar 
kind of partnership which exists (ERSKINE, C.J.).— 
Re Borron, Ex p. BROADBENT (1834), 1 Mont. & 
A. 685; 4 Deac. & Ch. 3; sub nom. Re BARROW, 
Ex p. BROADBENT, 3 I.. J. Bey. 95, Ct. of R. 
Annotation :—Dbtd. Dodds v. Preston (1888), 59 L. T. 718. 

216. .I—Three persons were working 
mines in partnership, when one of them became 
bkpt. There was no agreement that the partner- 
ship should continue after the bkpcy. of a partner : 
—Held: the partnership was dissolved by the 
bkpcy.~-Dopps v. PRESTON (1888), 59 L. T. 718, 
CO. A. 

217. Whether death of one partner.| 
Testator entitled by leases of unequal duration, to 
iron mines & works, by will gave a pecuniary 
legacy to B. ‘as a capital for him to become a 
partner with my exor. of one-fourth share jn the 
trade of all those works as long as the Icase 
endures,” & gave all the residue of his real & 
personal estates to H. & his wife, & appointed H. 
exor. By a codicil he gave to C. * three-cighths 
of the concerns at this iron work & of the premises 
at C., so the partnership will stand, at my demise, 
CG. three-cighths, Il. three-cighths, B. two-eighths. 
C., H., & B., jointly carried on the works for two 
years after testator’s death, selling iron manu- 
factured by them not only from ore procured from 
testator’s mines, but from ore & old wrought iron 
which they purchased, but not mercly for the pur- 
pose of mixing with the produce of testator’s mines 
for improving the iron. C. at the end of two years, 
purchased B.'s share, & the business was carried 
on in the same manner by (. & H. till H. died. 
There was no written or other agreement for the 
duration of the partnership :—/Teld : this was not 
@ mere joint interest in the produce of land, but a 
trading partnership; it was dissolved by the 
death of ., & the faet of C. & JE. having pur- 
chased & taken assignments to a trustee for them- 
selves, of some of the rents reserved by the leases, 
did not: furnish any inference of an agreement to 
continue the partnership for any definite period ; 
& a sale of the property was ordered on motion. 

It seems difficult to establish that this is an 
interest in land, distinct from a partnership in 
trade, a mere interest in land, in which partition 
could take place (LoKkD KLpON, C.).—CRAWSHAY 
v. MAULE, MAULE v. CrAwsHAY (1818), 1 Wils. Ch. 
181; 1 Swan. 495; 37 E. R. 79, L. C. 


Annotations :—Consd. Foreday v. Wightwick (1829), 1 Kuss. 
"& M. 45; Roberts v. Eberhardt (1853), nett 148. Apld. 
Wild v. Milne (1859), 26 Beay. 504. d. Randall v. 


J.—VOL. XXXIV. 
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Randall (1835), 7 Sim. 271: Laycock v. Bulmer (1843), 2 
L. T. O. S. 1013; Dale v. Hamilton (1846), 5 Hare, 369; 
Ricketts v. Bennett (1847), 4 C. B. 686; Fripp v. Chard 
Ry., Fripp vr. Bridgewater & Taunton Canal, etc., Co. 
(1853), 11 Hare, 241; Darby v. Darby (1856), % Drew. 
495. Mentd. Baxter r. Brown (1845), 7 Man. & G. 198; 
Kkins +. Brown (1854), 1 Hee. & Ad 


; - 400; Frost. v. 
Moulton (1856), 21 Beav. 596; Baker vr. Met. Ry. (1862), 


31 Beay. 504; Griffiths v. Bracewell, Bracewo!! v. Griffiths 
(1865), 35 Beay. 43. 
5 


218. 
No. 205, ante. 

219. Whether necessary part of claim in action 
for account.|— BENTLEY v. BATES, No. 206, an/e. 

220. Right to dissolve—Partnership at will— 
Burden of proof.|— Pltf. was lessee of seams of 
coal for a term of years & had abandoned the 
working of the upper seams as unprofitable. In 
1815 he entered into partnership for working the 
upper seams with deft., his colliery manager. In 
1857 the upper scams having been worked as far 
as could be done from the existing pits, deft., with 
the privity & approbation of pltf., sunk a new pit 
at considerable expense, which was defrayed out 
of the partnership moneys. In 1858, differences 
having arisen, pitf. gave deft. notice to dissolve the 
partnership, which notice deft. refused to receive, 
insisting that the understanding had been that 
the partnership should continue for the whole 
duration of the lease. The new pit was only just 
finished. No express agreement as to the duration 
of the partnership was proved :-—Held: the 
burden of establishing that there was more than a 
partnership at will lay upon deft., & in the absence 
of such prvof pltf. was entitled to dissolve the 
partnership at his pleasure, & deft. could not claim 
any interest in the seams of coal.—-BURDON vt. 
BaRKUS (1862), 4 De G. F&I. 42: 31 1. J. Ch. . 
521; 7L. T. 116; 8 Jur. N.S. 6565 45 1. R. 
1098, I. Jd. 
-(nnolalion :— Refd. Pocock v. Carter, [1912 ) 1 Ch. 663. 

221. Appointment of receiver.|-——3y the deed 
of partnership of a colliery, it was amongst other 
things provided that if additional capital should 
be required to carry on the works it should be 
contributed in) proportion to the shares which 
each partner had in the partnership. The working 
of the mine had been unsuccessful & it required 
futher capital to carry on the works. A notice to 
the bankers had been given hy one of the partners 
that he should not hold Inhuself liable for any 
further advances to be made by them on account 
of the partnership, and he refused to contribute 
any further capital as stipulated by the co-partner- 
ship deed. On bill filed by some of the other 
partners praying for the usual accounts to be 
taken, & for a receiver & manager to conduct the 
concerns of the partnership & for a dissolution, if 
necessary :— Held: pitts. were entitled to a re- 
ceiver & manager until the hearing.--MARSDEN v. 
KAYE (1857), 30 L. T. O. S. 197. 

Sale of partnership property.|— See Part V., 
Sect. 1, sub-sect. 5, gos. 











FEREDAY v. WIGHTWICK, 


D. Equitable Owners. 

See, generally, PARTNERSHIP. 

222. Effect of renewal of partnership lease— 
By one or more of partners without privity of others 
-- Constructive trust.|-~ Partics interested jointly 
with others in a lease cannot tuke to themselves 
the benefit of a renewal to the exclusion of the 
others so jointly interested with them. 

The administratrix of a deceased partner 
assigned all the interest of that partner in the 
partnership premises unto or in trust for the 
patties entitled to his estate:—Held: (1) this 
assigninent did not deprive the istratrix of 
her right to claim, as part of deceased partner’s 

8 8 
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Sect. 2.—Righis de on extent of owner's in- 
terest: Sub-sect. 3, A. & B.1 

it. The coal & ironstone therein lay in eight 
seams. ‘T'wo of the seams had not been actually 
worked, though a cross-heading passed through 
one of ‘them. Testator, since he purchased the 
property, had expended a large sum in providing 
new machinery, & had put working capital to a 
larger amount into the business. The question 
was, whether pltf. was entitled as tenant for life 
under the will, to work for his own benefit all seams 
of coal & ir onstone comprised in the freehold 
portion of the colliery :—Held: the whole course 
of dealing with the property indicated an intention 
on the part of the owner to treat all the seams as 
nines which were opened, therefore, all the eight 
seams of coal, including the fwo which had not 
been actually worked, were to be treated as opened 
at the time of testator’s death; this view was 
confirmed by the words of the will, which not only 
showed that all the seams were treated as one 
commercial entity, but also got over the difficulty 
arising from the fact that the freehold & leasehold 
parts were differently dealt with in the will, a 
conclusion which was fortified by the powers 
thereby conferred on the trustecs. 

Everyone agrees nowadays that the question 
whether a mine is an ‘ opened ’”’ mine or not an 
‘‘opened mine’’ when-one is dealing with the 
question of the rights of any person who has a 
life estate in the land, is a question which depends 
really upon the intention of the settlor or testator 
(WILLIAMS, L.J.).—CHAY sOR Vv. TROTTER (1902), 
87 L. T. 36, C. A. 

Annotation :-—Consd. Re Morgan, Vachell v. Morgan, [1914] 








1 Ch. 910, 

241. Tenant for years.|] — SAUNDEKs’ 
CASE, No. 280, ante. 

242. ——.]—-A. being seised in fee of a 


manor, grants the said manor, Messuages, land, 
commons, & mines. ‘The grantee lcases “ all the 
messuages, lands, tenements, & hereditaments, 
that he had in the said manor.”’ The Icssec, 
notwithstanding the word mines is omitted in the 
lease, may work all mines that were open at the 
time of the demisc, but he cannot open a new mine. 
—ASTRY v. BALLARD (1677), 2 Mod. Rep. 193 ; 

1 Freem. K. B. 4453; 3 Keb. 7233; 2 Lev. 185 ; 
T. Jo. 71; 86 KE. R. 1019. 

stneaticn :—Refi. Hodgkinson v, Fletcher (1781), 3 Doug. 


243. —— |—KLIAS v. SNOWDON SLATE 
QUARRIES Co., No. 291, post. 











2 Assignee of estate.|] — SAUNDERS’ 
CASK, ‘No. 230, ante. 
245. Tenant in dower.|—Dower is not due 


of mines, or strata, unopened, whether under the 
husband’s soil or under the soil of others. If 
land assigned for dower contain an open mine, 
tenant in dower may work it for her own henefit.— 
STOUGHTON v. LEIGH (1808), 1 Taunt. 402; 127 
HG. 1. 889. 
wlnnotation — K -T - 
"omtyael Ty retry 2 Chai” se lca aa 

246. To work unopened mines—Tenant for 
life.]|—-SAUNDERS’ CASE, No. 230, ante. 

247. —-— -]|—One seised in fee conveys the 
lands & all trees & mines to trustees in fee, to the 
use of A. for life, remainders over; A. cannot. 
open the mines or cut: down the trees.— WHITFIELD 








. GIBBINUe (1858), 9 I. C. L. R. 228 3 
ii Ir. Jur. 64.— IR. 
1. To work stone & lime quarries 
—Tenant for lifc.|- SWINTON vt. Rox- 


ee 532.—SCOT. 





BURGH (DUCHESS) (1814), 


To work ne arry — Tenant 
for t life—Conditional on pieieakion of 


Mines, MINERALS AND QUARRIES. 


v. BEWIT (1724), 2 P. be 240; 2 gq. Cas. Abr. 
589; 24K. R. 714, 1. C 


ions :—-Consd. Daly v. Beckett (1857), 24 ge 114. 
» Gamien if en (1886), 33 Ch. D. 


2 Atk. 751; Leo 
“4 Alston (1789), 1 Ves. 78; Bolton (1787), 
3 Ves. 374; Hony a Hony Palace sy ‘Sim: & St. 
Parrott v. Palmer (1834), 3 My. & K. 632; Soueane ft 
Knight (1867), 2 Ch. ‘App. 628; Dashwood v. Magniac, 
[1891] 8 Ch. 306; White v. Summers, [1908] 2 Ch. "356. 








248. ——.]|—-PLyMoUTH v. ARCHER, No. 
231, ante. 

249. ——.]|— VINER v. VAUGHAN, No. 2332, 
ante. 

250. —— -}—The estate of a widow in her 





dower, as between her & the heir-at-law of her late 
husband, is that of a tenant for life of the property, 
with remainder over, & although, where there are 
unopened mines under her land, she cannot. open 
them herself, she can prevent the heir-at-law 
opening them without her consent.—DIcKIN v. 
HAMER (1860), 1 Drew. & Sm. 284; 29 L. J. Ch. 
7178; 2L. T. 276; 62 KH. R. 387. 














261; Through or by means of old 
shaft.|—FERRAND v. WILSON, No. 238, ante. 
Tenant for years. | —. SAUNDERS’ 
CASE, "No. 230, ne: 
253. - ASTRY v. BALLARD, No. 242, 
ante, 
254. —-.]—A close, held by copyhold 


tenure, contained an unopened coal mine. B. was 
tenant, from year to year, of the close to the copy- 
holder in fee: B. in fact occupied the surface 5; & 
it did not appear that in the demise to B. there had 
been any exception or reservation of the mine. 

While B. was such tenant, in 1821, the copyholder 

in fee granted the mine, for valuable consideration, 
toB.&P. In 1832 B.’s tenancy from year to year 
ceased : - /leld : before & at the time of the grant 
of 1821, B. was in possession of the mine by 
virtue of his tenancy from year to year, though 
without the right to work the mine ; he therefore, 

by the grant, became possessed of the mine for 
the term without actual entry; & that his 
oe enured to the benefit both of himself 
& 


At the time when the lease was cxecuted & 
the term yranted by it commenced, B., one of 
the lessees, was tenant of the farm under which the 
mincrals demised lie. Being in possession of the 
surface, in point of law he was in possession of the 
minerals. He had no right to work the minerals. 
If he had done so it would have been waste ; but 
the lessor could not have sucd him in trespass ; &, 
if strangers bad worked the minerals even without 
breaking the surface, B. might have maintained 
trespass against them. The surface & the mincrals 
may be dissevercd in title & become separate 
tenements ... but the presumption is to the 
contrary (LORD CAMPBELL, C..J.).—KEYSE v. 
POWELL (1853), 2 E. & B. 132; 1 C. L. R. 598 ; 
22 L. J. Q. B. 305; 21 L. T. O. S. 126; 17 Jur. 
1052; 118 KE. R. 718. 


Annotations :-—Refd. Randall v. Stovens (186 3), 2K. & B. 

41; Bowser v. Maclean (1860), 2 De G. FF. & J. 415; 

Kardley v. Granvillo (1876), 3 Ch. D, aa: Mentd. Lewis 
v. Baker, [1905] 1 Ch. 46. 











255. -|—SPENCER v. Scurr, No. 100, 
ante. 

256. —--- ———-.|— CLeGu v. ROWLAND, No. 374, 
post, 

257. —--- ——- .]—EuIAs v. SNOWDON SLATE 


QUARRIES Co., No. 201, post. 
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BURGHE (DUKE) v. Ro HE 
(DUCHESS DOWAGER) (1816), 19 ) Fac. 
Coll. 65.—SCOT. 
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258. Not impeachable for waste.]— 
(1) Lessee for years sans waste, remainder in fee 
to a bishop, lessce enjoined from digging the 
ground for brick. 

(2) Lessee for years sans waste may open mines. 
—LONDON (BP.) v. WEB (1718), 1 P. Wms. 527; 
2 Kg. Cas. Abr. 758; 24 BF. R. 501, 1. O. 

Annotation :—Mentd, Chamberlyne v. Dummer (1792), 3 

Bro. C. C. 549. 

259. -——- Dowress.|—- DickIn v. Hamer, No. 
250, ante. 

260. To restrain working by remainderman - 
Tenant for life.|--DIckIn v. HAMER, No. 250, ante, 

As to open & new mines & quarrics gencrally, 
see Part L, Sect. 6, ante. 


B. Reuts, Royalties and Profits. 


See, generally, SistYTLEMENTS. 

261. Right of tenant for life—General rule.] 
DALY v. BECKETT, No. 425, past, 

262. —.-.- -|—The tenant for life of an 
estate on which there are open mines receives the 
royalties payable in respect of the minerals gotten, 
though they are really instalments of the purchase- 
money of part of the inheritance (.) esseL, M.R.).— 
BRIiGsSTOCKE v. BRIGSTOCKE (1878), 8 Ch. D. 357; 
47L.J.Ch. 8173 38 L. T. 760 3 26 W. R. 761, ©. A. 
eNO eres Re Rodes, Sanders +. Hobson, [1909] 

he. 815, 


263. —— .|— Testator directed his 
trustees to pay to his wife “the whole annual 
produce & rents of the residue of his estates both 
heritable & movable.” Coal & iron mines were 
leased by the testator before his death. His 
trustees afterwards leased others. In a question 
whether the wife was entitled to the rents of those 
opened after the testator’s death :—Held: in law 
she was not entitled 5 there was nothing in the 
trust deed which showed that she was to have such 
au benefit. 

[It has been argued] that inasmuch as testator 
in his lifetime opened some mincrals in some parts 
of his estate, it is to be assumed that his intention 
was to open the other minerals in the other parts 
of his estate & that the consequence of his having 
opened the minerals in a part of his estate is that, 
there is no difference at all between opened «& 
unopened minerals ...I1 think that... to 
presume such an intention as that would be at 
once {o repeal & make of no effect all the numerous 
cases which draw a distinction between opened 
& unopened mines (LORD BLACKBURN). 

The numerous cases which bear upon this sub- 
ject... all say that if a mine is opened, unless 
there is something to show a contrary intention, 
which there may well be, the intention is that the 
person with a limited interest shall take the annual 
produce (LORD BLACKRURN).— CAMPBELL Vv. 
WARDLAW (1883), 8 App. Cas. 641, H. L. 
Annotations :—Apld. Dashwood v. Magniac, [L831] 3 Ch. 

306 ; Chaytor v. Trotter (1902), 87 J. 'T. 33. Refd. ume 

v. Bolhaven & Stenton, [1903] A. C. 327. 

264. Rents & profits of property demised 
by settlor.\— SPENCER v. Scurr, No. 100, ante. 

265. —-— - --—.|—Testator, having purchased 
a piece of land, opened it as a brickfield, & it was 
open at his death. By his will he devised it to 
trustees upon trust to sell when, in their discretion, 
it may seem advisable; & he directed that the 
rents & profits should, until sale, be considered as 
part of his personal estate, & be applicable & 
applied in such manner as the dividends or interest 
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to arise from the investments of the sale moneys. 
Ile then gave the income of the investments to 
a tenant for life, with remainder, as to the capital, 
over. Royalties became payable after testator’s 
death. The trustees did not sell for ten years, 
but. allowed the brickficld to be worked out, being 
of opinion that by holding the land for the present 
they might sell it at a higher price afterwards for 
building purposes: --/Zeld: the tenant for life 
was entitled to the royalties absolutely, & not 
merely to the income which they would have 
produced if invested.—MILLEn v. MILLER (1872), 
1... 13 Kq. 2633 410. 0. Ch. 291; 20 W. R. 324. 


Annotations :-— Apld, Re North, Garton ®, Cumberland, [1909] 
: ae ce entd. Leppington vr. Freeman (1891), 65 
266. ---— Rents & royalties on property de- 

mised by trustees—Under implied authority from 

settlor.|--'T'estator, part of whose property con- 
sisted of land with brick carth upon it which was 

being worked under a lease granted by him at a 

royalty, gave his real estate to trustees upon trust, 

to pay the rents, issues & profits to certain persons 
for their lives, with remainders over. The will 
contained a trust for sale after the death of the 
last. surviving tenant for life, & a direction that 
until sale the trustees should cause the real estate 
to be kept “in good & tenantable order & repair ”’ : 

—Held: the trustees had an implied power to 

let the brickfield from year to year, & the whole 

of the rents & royalties must be paid to the tenants 

for life for the time being.—Ie NortTuH, GARTON »v. 

CUMBERLAND, [1909] 1 Ch. 625; 78 L. J. Ch. 344. 
267. ——— Profits from sale of products by 


.trustees.|— The produce of the sale of gravel on the 


waste lands, & likewise the fines payable on grants 
of waste lands made by the trustees, & moncys 
payable in consideration of the waiver by the 
trustees of restrictive conditions in grants made by 
them, but) not where the grants were made by 
testator, & likewise preliminary fines paid to the 
trustees as lords of the manor on the enfranchise- 
ment of copyholds by persons admitted before 
July J, 1858, pursuant to 15 & 16 Vict. ¢. 51, were 
respectively to be treated as income. 

I think that the money so produced by the 
sale of gravel belongs to the tenant. for life. 
The whole of the gravel or sand or the waste 
land must be treated as :. mine, & earth gravel 
pit as if if, were a fresh pit in the mine (Lorn 
RomItiy, M.R.).—COWLEY (KARL) v. WELLESLEY 
(1866), J. R. J Kg. 6565 35 Beav. 635; 14 1. T. 
245; LL W.R. 528; 55 H.R. 1048, 
_lnnotations :-—Refd. Honywood v. Hons wood (1874 

18 Kg. 306; Brigstocke v. Brigstoche (1878), 8 

347; Elias v. Snowden Slate a heer Co. (1879), 4 App. 

Cas. 454; Dashwood +. Magniac, 11891) 3 Ch. 306; He 

Kemeys-Tynte, Kemeys-Tynte v. Kemeys-Tynte, [1892] 

2 Ch. BIL: Jée Maynard’s S. E., [1899] 2 Ch. 347. 

268. --—— Rents & royalties on property settlor 
had contracted to demise—Mine not opened in 
settlor’s lifetime.]—-Ite KemeEys-TYNTE, KEMEYS- 
TYNTE v. KEMEYS-TYNTE, No. 406, posé. 

269. ——-- Consideration for purchase of lands 
contracted to be demised —Residuary devise upon 
trust for sale.|—By his will testator gave his 
residuary real & personal estate to a trustee upon 
trust fur conversion, & to invest & pay the proceeds 
{to his wife for life, & after her death to his children. 
There was no power given by the will to postpone 
conversion, nor any express gift of the income 
before conversion. Part of testator’s real estate 
consisted of land comprised in a mining lease 


. LL. R. 
Ch. 7D). 


——o 
——_ 2 ee 


(Ct. of Sess.) 368; 12 Sc. lL. HR. 251.—~ 


Proceeds 0 


oO. 00: mines open 
¢ abandoned at 
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Secl. 2.— Rights dependent on cxlent of owner's in- 
terest : Sub-sect. 3, B., C.& DD.) 


which empowered the lessce to dig chalk on certain 
portions of the land demised, & to take additional 
chalk land, provided that. he paid, by way of 
consideration for the purchase of the same, at the 
rate of £900 per acre. The estate was being 
administered by the ct., new trustees had been 
appointed, & a sale of the real estate directed, but 
no sale had yet taken place :—//eld: the moneys 
received & to be received by the trustees of the 
will from the lessee in respect of the purchase of 
the additional chalk land must be treated by them 
as income & not capital.— Re DARNLEY (EAR), 

CLIFTON v. DARNLEY, [1907] 1 Ch. 1593; 76 LL. J. 

Ch. 58; 95 J. T. 7063; 23 'T. J. KR. 933 51 Sol Jo. 

82. 

Bat :—Consd. Ae Oliver, Wilson v. Oliver, [19058] 
2Ch. 74. 

270. ——— Intermediate rents, royalties & profits 
—Residuary devise upon trust for sale-—Discre- 
tionary trust.!-- Minter v. Min ier, No. 265, arte. 

271. --—— -—.|—/?e MORGAN, 
VACHELL v. Morgan, No. 90, ante. 

272. - --——-— Future trust./—-Ive Nori, 
GARTON v. CUMBERLAND, No. 266, ante. 

278. —--- Rents & royalties on property in- 
cluded in residuary devise --Accruing after expiry 
of period for postponement of conversion.! - 
Testator devised his residue upon trust to convert 
with power to postpone conversion for taventy-one 
years, & with a direction that the surplus income 
of the unconverted esta e during the taventy-one 
years & all accumulations thereof should) go in 
augmentation of capital. The residue was settled 
on trusts for tenants for life & remainderman. 
The trustees under powers in the will granted a 
mining lease, & retained the Icased property 
unconverted for more than twenty-one years :-— 
Hleld: (1) the rents & royalties under the mining 
lease during the twenty-one ycars ought to he 
invested, & the income therefrom ought to be 
invested & accumulated ; (2) after the twenty-one 
years, the tenants for life of settled shares in the 
residue were entitled to receive out of the rents & 
royaltics such an annual sum as in the opinion of 
the ct. would under all the circumstances of the 
case be a fair equivalent for the annual income that 
would have resulted if the estate had been 
converted.— WENTWoRTIL v. WENTWORTH, [1900] 
A. ©. 168; 69 1... P. 6.133 Sto. T. 682: 16 
T. L. . 81, P. C. 

Annotations: -.ts to (2) Consd. /te Woods, Gabellini sr. 
Woods, [1904] 2 Ch. 4.0 Generally, Mentd. 2c Oliver, 
Wilson v. Oliver, [1908] 2 Ch. 713 de Beech, Saint ¢. 
Beech, [1920] f Ch. 40. 

274. - Profits from leasehold collieries in- 
cluded in residuary devise—Enjoyment in specie. |- 
Testator, seised of real estate, & possessed of 
leasehold collieries which he was working, by his 
will devised all his real estate, ‘‘ & also” all his 
leasehold estates, ‘ &” all his ‘“‘ goods, chattels, 
& credits” to three trustees, so that: they should 
have the legal estate, upon trust, as to one moicty 
for his marricd daughter for life, not. to her separate 
use, then to her husband. one of the trustees, for 
life, then to her first son absolutely ; & as to the 
other moicty for his only other child, an unmarried 
daughter, for her separate use for life, without 
restraint upon anticipation, then to her children, 
& in default which happened, upon the trusts of 
the other moicty. He empowered the married 
daughter, & her husband, & also the unmarried 

















BAILIE’Ss TRUSTEES v. BAILLIE (1891) 
19 KR. (Ct. of Sess.) 220; 29 Sc. L. R. 
196 Sor ) 220; 29 Se. L. R. 





ed ae 


Free annual 
roduce of «slute—Net proceeds of col- 
teries a part of free annual income.}— 


Mines, MINERALS AND QUARRIES. 


daughter, to appoint portions to be raised & paid 
out of his ‘‘said real & personal estates 
respectively.’’ Ile empowered the unmarried 
daughter to appoint any part not exceeding onc- 
half of the ‘‘ rents, issues, & prolits, interest, 
dividends, & annual income ” of her moicty during 
the lifetime of any husband for his use. The 
trustees were empowered to ‘levy & raise & pay 
& apply,” for advancement any part or parts of 
the moicties ; & to pay & apply such part as they 
should think fit of ‘‘ the income & annual produce ” 
for maintenance. He gave power to the trustees 
to lease “ all or any part ”’ of his ‘ said frechold 
or leasehold estates’? for twenty-one — years ; 
to “ alter, vary & transpose ”’ the ‘ state of invest- 
ment of the property,’ provided that the same 
should consist of ‘‘ real estate, securities upon real 
estate, or shares in the public funds,” for which 
purpose, & also for the purpose of ‘ raising ’’ such 
sums of money as it might become ‘‘ necessary 
to raise in pursuance of the powers,” to “ sell & 
convert into money ” all or any part of the “‘ said 
trust estates,” or to mortgage the same. Ile 
then empowered the trustees, ‘in case they shall 
deem it benclicial so to do,’’ to continue the 
collieries & either to increase or abridge the 
business thereof, & all losses, costs, charges, « 
expenses of carrying on the business should be 
borne, paid, & defrayed ” out of his “real & 
personal estate,’ & also to procure any lease of 
the collieries to be renewed, & to continue the 
business after such renewal, 

Testator died in 1834. The son-in-law was the 
sole proving cxor., & was the only acting trustec 
until the marriage of the unmarried daughter in 
1835, shortly after which date her husband was 
appointed co-trustee. The trustees continued & 
enlarged the colliery business for thirty-seven years, 
taking leases of additional collieries, making large 
profits, & greatly increasing the value of the plant. 

Upon suit by the eldest son of the elder daughter, 
claiming to have the profits over £4 per cent. on 
the value of the collieries at. the death of testator 
capitalised, & made to form part of the estate +--— 
Held: there was sullicient indications of intention 
in the will to exclude the operation of the rule in 
Ilowe v. Lord Dartmouth (1802), 7 Ves. 137, & 
the tenantsfor life were entitled to the enjoyment in 
specie of the produce of all the collieries.---"THURSBY 
v. THURSBY (1875), L. R. 19 Eq. 395; 44 T. J. Ch. 
289: 32 L. T. 187: 23 W. RR. 500. 

275. Retention of wasting securities by 
trustees -- Rate of interest.|—Interest at 3, & not at 
4, per cent., must at the present day be computed 
in applying the principle of Brown v. Gellatly 
(1867), I. R. 2 Ch. 751, whereby, when wasting 
securities, forming part of the residuary estate 
of a testator given upon trust for conversion, are 
retained under a power to postpone conversion, 
{he tenant for life is entitled during the period of 
postponement to interest on the value of the 
securities. 

Where, in such a case, the interest at 3 per cent. 
is paid out of the actual income of the wasting 
securities to the tenant for lie, & the balance Js 
invested as capital of the estate, the tenant for life 
is entitled to the income of the invested fund.—- 
Re Woops, GABELLINI v. Woops, [1904] 2 Ch. 435 
73 L. J. Ch. 204; 90 L. T. 83 48 Sol. Jo. 207. 


Annotations :-—Apld. Re Chaytor, Chaytor ». Horn, (1905] 
1 Ch. 233. Refd. Rte Beech, Saint v. Beech, [1920] 1 Ch. 
0. pnt. Liverpool Corpn. v. Walker (1907), 77 L. J. 

. 46. 
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STRAIN’S TRUSTEES 0 STRAIN (1893), 
20 1. (Ct. of Sess.) 1025; 30 Se. L. it. 
906; 18, L, T, 155.—SCOT, 
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276. ——- ——-.|~-Testator devised & be- 
queathed all his real & personal estate not by 
his will otherwise disposed of to trustees upon trust 
to sell & convert the same, with power to postpone 
eonversion as long as the trustees thought proper 
& to retain any investments subsisting at his death, 
whether of the kind thereinafter authorised or not, 
& out of the proceeds to pay debts & legacies, & 
at the discretion of the trustees to invest the 
residue & to stand possessed of the residuary trust 
moneys & the investments for the time being 
representing the same, thereinafter called ‘ the 
residuary trust funds,” in trust to pay the income 
thereof to his wife during her life. At the time of 
his death testator was possessed of preference & 
ordinary shares in a coal mining co. ‘The ordinary 
shares, although not of a wasting character, were 
not authorised by the investment clause in the 
will. The trustees therefore sold some of them, & 
proposed to sell more on a favourable opportunity. 
They declined to pay to the widow in the mean- 
time the full dividends on the ordinary shares thus 
retained :—Held ; in the absence of any express or 
implied gift of the income pending conversion, the 
widow was entitled only to interest at 3 per cent. 
on the value of the ordinary shares at testator’s 
death, & the rest of those dividends must be 
invested. ‘This rule was well settled, & applied to 
unauthorised securitics whether they were of a 
wasting character or not.—Re CHAYTOR, CHAYTOR 
vo. Lforn, [1905] 1 Ch. 2833; 74 L. J. Ch. 1063 92 
L. T. 290; 53 W. RR. 251. 

Annotations :-—Retd. Re Bates, Hodgson vr. Bates (1906), 
23 T. L. R. 15; Re Wilson, Moore v. Wilson, 11907) 1 
Gh. 394; Re Hall, Hall +. Hall, |J916) 2 Ch. 488; Je 

Reoch, Saint v. Beoch, [1920| 1 Ch. 40. Mentd. ke 
Inman, Inman v. Inman, [1915] 1 Ch. 187. 

277. -——--.|—By his will testator gave his 
personal estate to his wife for life & after her death 
to other persons, & appointed his wife & pltt. 
trustees of his will. By a codicil testator 
empowered his trustees to carry on his businesses 
of a colliery owner & farmer, & gave them a general 
discretion “ to retain any investments ” belonging 
to him at his death without being responsible for 
any loss occasioned thereby. ‘Testator was a 
director of a coal co., Jimited, which had wide 
powers of engaging in colliery & other businesses 
under its articles & memorandum of association, 
& possessed a considerable reserve fund. At 
the time of his death testator was possessed of 
three hundred & thirty-six fully paid up shares of 
£50 each in the coal co., & in pursuance of their 
power under the codicil the trustees retained them: 
—Held: the shares were hazardous, but not. 
wasting securities, & the power to retain invest- 
ments was sufficient to exclude the operation of the 
rule in HTowe v. Dartmouth (earl) (1802),7 Ves. 137 a; 
the tenant for life was therefore entitled to the 
income of the shares so long as the trustees thought 
fit. to retain thom.—/e Bates, Hopasos 9. BATES, 
[1907] 1 Oh. 22; 95 1. T. 748; 23 TAT. Re 53 
51 Sol. Jo. 27; sub nom. Re Bates, LODSON *. 
Bates, 76 L. J. Ch. 29. 

Annotationa :—Refd. Ite Wilson, Moore v. Wilson, [1907] 


1 Ch. 394; Re Nicholeon, Eade v. Nicholson, [1909] 
2 Ch. 111. 





C. Ownership of Minerals Improperly Worked. 

278. Property in remainderman.|—BELL  v. 
WILson, No. 2, ante. 

279. Unless acts of tenant for life adopted.} 
—Where tenant for life has committed waste by 
opening mines, the produce of the mines belongs 
to the remainderman, & the tenant for life is not 
even entitled to the interest ; but if the remainder- 
man adopts the acts of the tenant for life for other 
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purposes, he may be debarred from enforcing his 
rights to this extent. —GRESLEY v. MOUBLEY (1862), 
3 DeG. B.& J. 4833 311. J. Ch. 5373 6 L. T. 86 5 
8 Jur. N.S. 320; 10 W. R. 222; 45 B. 1. 946, 
Ls. m | J. . 


Annotations -—Mentd. Clauricarde v. Henning (1861), 30 
Beav. 175: Bateman v. Hunt, [1904] 2 K. B. 530 $ 
Powell e. Browne (1907), 97 La. T. 167. 


280. Whether property in owner of first estate 
of inheritance In esse.|—-(1) Minerals were devised 
by will upon trust for B. for life without impeach- 
ment of waste, with remainder on trust for deft. 
for life without impeachment of waste, with 
yomainders over. During the life, & also after the 
death of B., part of these mincrals were won by 
instroke by the owners of adjoining mines, who 
had trespassed innocently & paid compensation 
moneys for so doing :—Held: the moneys paid 
in respect of the mincrals so won during the 
respective lives of LB. & deft., belonged to the estate 
of B. & to deft. respectively. : 

(2) 1f a tenant for life who is impeachable of 
waste improperly commits waste by cutting trees 
or digging minerals, such trees or minerals when 
severed become at once the property of the owner 
of the first estate of inheritance in esse (KAY, J Poo 
Re BARRINGTON, GAMLEN v. LYON (1886), 33 Ch. D. 
523: 567. 3.Ch.175; 551..17.87 5 35 W. RB. 1643 
2... 1. 774. 
ae -—1s fo (1) Consd. Re Williams’ Settimt., 

Williams Wynn v. Williams, {1922) 2 Ch. 750, Generally, 

Refd. 2 Ttobinson’s Set{lmt. ‘Trusts, (1893) 3 Ch. 129 5 

Re Kullerton’s Will, [1906] 2 Ch. 138. 

281. --- Possibility of prior tenants in tail 
coming into esse.|—Baaor rv. BAaor, LEGAK v. 
Leaae, No. Ol, ante. 


D. Remedies for Improper Working. 
See, yenerally, Part VTL, Sect. 2, post. 
282. Action of trover.|—-CLAVERING @, CLAVER- 
ING (1728), as reported in Mos. 2195 at os ht. sie 
OMS. Snenceer 7, Scurr (1862), : anv, 334 5 
Urea ert PounrienA : (NT), 4 App. Cur. 
4a: Glasgow (Lord a :, Magcint alent. 
PT ST tes Ie Siueeih TS. Mackonzle, (L900) A. C. 
83: Ae Hall, Malle, Hall, (1996) 2 Ch. 488, as 
283. Account.|- ‘The ct. always distinguishes 
between digging of mines & cutting of timber, 
because the digging of mnines is a sort of trade ; & 
there are many cases where this ct. will relieve & 
deeree an account of ore taken, when In any other 
dort or wrong done it has refused relief (LORD 
LLARDWICKE,(.). JESUS COLLEGE 2. Broom (1745), 
Amb. 51; 3 Atk. 262: 27 H.R. eee er 
] ee ne ov Lansdown ; 
Innate Og tryout oy Palmer (Indi), 4 My, & 
ie. Befd. Garth vr. Cotton (1753), 3 Atk, Tol; Mony v. 
liony (824), b Sim. & St. 568; Wright rv, Pitt (1870), 
LR. 12 Bq. 408 | Mentd. Johustone v. Hall (1856), 2 
K&S. 44 5 Sawyer ev, Goodwin (1867), 861L.3.Ch. 578. 
284. -- -- Notwithstanding lapse of amen 
(1) In 1873, pitt, the reversioner on the term : 
five hundred years, filed a, bill to restrain the 
termor from working the slate quarries during the 
term, & for an account of profit -—Held : necoe 
quarries had been opened by the termor tft 
the authority of the reversioner, pitf. would have 
beer. entitled to the relief prayed, notwithstanding 
the lapse of time.-- KLiAs 2. Grirriti (1878), 8 
Ch. D. 521; 48 4. J. Ch. 208; 38 L. T. 8713; 26 
W. RB. 869, C. A. 3 affd. sub nom. ELIAS p. SNOWDON 
SLATE QUARRIES Co, (1879), 4 App. ae airs a 
} an 5 Ze agn ac, ° 
- 08 - “fe iyaun’s A 890 2 ch. 347; Chaytor v. 
Trotte 2), 87 L. T. 33, 
pes * Against estate of deceased wrong-doer 
--Date from which interest charged.! — See 


SeTrTLEMENTS. 
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Sect. 2.—Righis t on extent of owner's in- 


terest: Sub-sect. 3, D.; sub-sects. 4 & 5. Sect. 
8: Sub-sects. 1 & 2.] 
285. Injunction.] — FLAMANG’sS CASE (circa 


1783), cited 7 Ves. at p. 308; 32 E. R. 126, 1. C. 


Annotations :—Folld. Mitchell ». Dors (1801), 6 Ves._147. 
Consd. Thomas v. Oukley (1811), 18 Ves. 184. Refd. 
Hanson v. Gardiner (1802), 7 Vos. 305; Smith ». Collyn 
(1803), 8 Vos. 89; Crockford ». Alexander (1808), 15 Ves, 
138; A.-G. ». Hallett. (1847), 16 M. & W. 569. 


286, ----—..—LONDON (BP.) v7. WEB, No. 258, 


ante. 

287, ——.] --VineR v. Vavanan, No. 282, 
ante. 

288, ——.! -Ferranp v. WiIs0N, No. 238, 
ante. 

289. ——— Though working only threatened.| 


If a person has only threatened to open mines, pltf 
may certainly come into this ct., to restrain deft. 
from doing it. 

Tt is not necessary to stay till waste is actually 
committed, where the intention appears, & the 
person insists on his right to do it. 

‘hough no proof appears of waste, yet if tenant 
for life insists on a right to do it, & has none, the 
reversioner may have an injunction.— GIBSON ». 
Smirn (1741), 2 Atk. 182; Barn. Ch. 491; 26 
Ki. R. 514, L. C. 

290. —-— Notwithstanding lapse of time.!— 
ELIAS v. GRIFFITH, No. 284, ante. 


Sus-sEcr. 4.—Vip.:cIARY OWNERS. 
See Settled Land Act, 1925 (c. 18), s. 102 (2) (ec). 


ee ee 


SuB-srcr 5.—-RAILWAY, CANAL, AND OTHER 
STATUTORY COMPANIES 


See Sect. 6, post. 


Srct. 3.—RIGHTS DEPENDENT ON NATURE 
OF PROPERTY. 
SuB-sEcT. 1.—MoRTGAGED LANDS. 


Sec Part IX., post, & generally, MORTGAGE. 

291. Working open mines—-By mortgagee in 
possession—Rights of mortgagee.|—(1) Where a 
mine or quarry has been opened for a restricted 
or definite purpose, as to obtain fuel, or the means 
of repairing a particular tenement on the estate, 
that would not give the tenant for life, or other 
owner of an estate impeachable for waste, the 
right to work it for commercial profit. 

(2) The opening of a quarry by a mtgor. in 
possession cnures to the benefit of the mtgce. 
of a term, so as to render him dispunishable for 
waste if he work the quarry during the term. 

(3) Where it is proved that a quarry was 
worked. & that there was a lease which would 
authorise the workings, it will be presumed 
after a great lapse of time that the workings 
took place under the lease, & the burden of 
proof will lie on a party who seeks to show that 
they were unauthorised. 

(4) Sale of the produce is not a necessary 
criterion of the differezce between a mine or 
quarry which is, & one which is not, to be considered 
open in a legal sense. 





PART lV. SECT. 2, SUB-SECT. 4. 
q. Development 
of option to pu —-()peration as 
trustee for vendor wntil exercise of 


of mine by holder 12 B. C. R. 191; 2M. M. Cas. 327.— 
vy. Trustees with power to work 


Mines, MINERALS AND QUARRIES. 


(65) Where there is an open mine or quarry, the 
sinking of a new pit on the same vein, or breaking 
ground in a fresh place on the same rock, is not 
necessarily the opening of a new mine or quarry.—- 
ELIAS v. SNOWDON SLATE QUARRIES Co. (1879), 
4 App. Cas. 454; 48 L. J. Ch. 811; 41 L. T. 289; 
43 J. PP 815 H 28 W. R. 51, II. L. Hy affq. S. C. sub 
nom. ELtAs ». GRIFFITH (1878), 8 Ch. D. 521, C. A. 
Annotations -—Aas to (1) Consd. Chaytor v. Trotter (1902), 

87 L. T. 33. As to (5) Refd. Re Maynard’s 8. E., [1899] 

2Ch. 347. Generally, Retd. Dashwood v. Mugniac, [1891)} 

3 Ch. 306. 

292. ——.J—The mtgee. of colliery 
property held under a mining Icase is entitled to 
have a receiver & manager appointed, as such 
a security involves the right to work the colliery 
business, & the fact that the mtgee. has taken 
possession does not deprive him of such right. 

It would be a mere mockery to a intgee. of a 
colliery, whether by assignment or a sub-leasc, to 
tell him he is not to touch the minerals (LINDLEY, 
1...J.)—Country oF GLOUCESTER BANK v. RUDRY 
MERTHYR STEAM & TloUSE COAT COLLIERY Co., 
{1895} 1 Ch. 629; 64 .L. 5. Ch. 4513 72 1. T. 3875 5 
13 W. 1%. 486; 89 Sol. Jo. 331; 2 Mans. 223; 12 
RK. 183, CU. A. 

Annotations :-—Refd. Stamford Spalding & Boston Banking 
Co. v. Keeble (1913), 82 L. J. Ch. 388. Mentd. Poole r. 
Downes (1897), 76 L. T. 110; Owen & Ashworth’s Clain, 
Whitworths Claim, {1900] 2 Ch. 272; Duck v. Tower 
Galvanizing Co., [1901] 2 K. B. 314; Ruben +. Great. 
Fingall Consolidated, [1904] 1 K. B. 650; Premier 
Industrial Bank ». Carlton Manufacturing Co. & Crabtree, 
{1909} 1 K. B. 106; Re Fireproof Doors, Umney v. The 
Co., [1916] 2 Ch. 142; Dey v. Pullinger Enginecring Co., 
[1921] 1 K. B. 77; Underwood v. Bank of Liverpoo) & 
Martins, Same rv. Barclays Bank, [1924] 1 K. 33. 775. 
293. To what expenses mortgagee 

committed.|—Mtgee. in possession of mines not 

bound to expend more than a prudent owner. 

To put a case by way of illustration ; suppose a 
person is mtgec. of a mine which is likely to be 
much improved by a large expenditure ; if he 
were owner, he might speculate for himself much as 
he pleased... . But can a mtgce. be required 
to do that? ... J] apprehend that he cannot, & 
that at the utmost he is not bound to advance 
more than « prudent owner (LORD ELDON, (.).— 
Rowk v. Woop (1822), 2 Jac. & W. 553; 37 E.R. 
740, L. C. 








naw oe 








294. ——-- Recovery of expenditure-— In 
excess of security.|—-NORTON v. COOPER, No. 660, 
post. 

295. —— -———- For necessary repairs.|— 





In taking the accounts under the decree in a 
redemption action against a mtgee. in possession, 
the mtgec. is entitled to ‘‘ nccessary repairs,” 
under the head of ‘“ just allowances”; but, 
entitle him to ‘‘ permanent improvement,” or 
‘‘ substantial repairs,’’ he must make out a case 
for them at the trial —TIPTON GREEN COLLIERY 
Co. v. TIPTON Moat COLLIERY Co. (1877), 7 Ch. D- 
192; 47 L. J. Ch. 152: 26 W. RB. 348. 

296. ——_- ——_ ——— For permanent improve- 
ments.|—TIPTON GREEN COLLIERY Co. v. TIPTON 
Moat COLLIERY Co., No. 295, ante. 

297. —— Innocent wrongdoers— Extent 
of Hability.|—ARERDARE & PyymouTH Co., Lrp 
v. HANKEY (1887), 3 T. L. R. 493. 

298. ——— By authority of mortgagee in posses- 
sion—In breach of covenant—Extent of liability.|— 
TAYLOR v. Mostyn, No. 462, post. 

As to open & new mines generally, see Part I., 
Sect. 6, ante. 





TS 





ontion.}—GROBE v. DOoYLLE (1906), | mines for term of irust—Necessity for 


joinder with tenant for life in ition 
or sale.J—Kxz p. PUXLEY (1868), 2 
ry Rh. Ky. 237.—IR. 


Part IV.—Ricut To work MINES AND QUARRIES. 


299. Working unopened mines—By mortgagee 
in possession—Speculative working—To be at 
hazard of mortgagee. !—-Mtgee. in possession, though 
answerable, beyond fraud, for wilful default, is 
to take the fair rents & profits not bound to engage 
in, & will not be allowed for speculation & 
adventure.—Hvanrs v. WILLIAMS (1806), 12. Ves. 
493; 33 KE. R. 187. 

Annotations :-—Refd. Millett. ». Davey (1862), 31 Beauv. | 
Mentd. Wrage v. Denham (1836), 2 Y. & CL idx. 11 
Cocks v. Gray (1857), 5 W. TR. 749, 

300. ---—— Liability to be charged with 
receipts—& disallowed expenses.|— A mtgee. in 
possession, who had opened & worked mines on 
the mortgaged cstate, charged with his receipts 
but. disallowed his expenses... THORNEYCROFT ¢. 
Crocker (1818), 16 Sim. 445; 12 1. lM. OS. 288 : 
12 Jur. 1081; 60 7. BR. 946. 

.{nnotalions :-—Folld. Hood +. Kaston (1856), 2 


i 
10} 


. 
vf * 





Giff, 692. 





Refd. Millett. ». Davey (1862), 31 Benv. 170. Mentd. 
Jennings «. Jordan (1881), 6 App. Cus. 698. 
301. ——- - ee (1) PHP, being 


the owner in fee of certain hereditaments with a 
coal mine underneath, mortgaged the same to deft. 
L. in fee. PItf. covenanted to confirm any leases 
which I. might make, but lL. was not authorised 
to work or lease the mine. Pltf’s mine was 
surrounded on all sides by mines in the possession 
of defts. T.& J. Defts. T. & J., without the know- 
Jedge of pltf., asked & obtained leave of 1. to 
explore & work pltf.’s mine. Defts. T. & J., 
without entering into any lease or agreement, 
explored & worked the mine, & raised & sold coal 
to a large amount. On bill by pltf. to redeem :- - 
ae : defts. T. & J. were necessary parties to the 
Bult. 

(2) In equity, following Thorneycroft v. Crockell, 
No. 300, ante, where the subject-matter of the 
pledge has been abstracted, the mtgee. is liable to 
be charged for all sums received in respect. of the 
property abstracted & = sold, without 
deductions. 

But upon the whole of this ease, looking at: pitt. 
as a mtgor. who comes to have his pledge restored 
upon an equitable adjustment. of rights, looking 
at all defts., & finding that, through the wrongful 
®& unauthorised acts of deft., the mtgee., the 
dominion over the mtged. property is asserted, 
which as between him & the persons to whom he 
gave the dominion has been abused --as between 
these parties I must consider both of them liable 
to the mtgor. . . . it has been said with perfect 
truth & accuracy by the counsel for deft. 1., that 
the bill twice asserts that he was not mtgee. in 
possession. That is perfectly true, but) the bill 
at the same time asserts that the cowl was wrought 
& won by defts. T. & J., & this is set forth in a 
perfectly unambiguous manner; for it says. 
“that after the discovery that the coal had been 
worked, the solrs. of pltf. applicd to, & had an 
interview with deft. 1. respecting the working 
of the cual by T. & J., & deft. L. stated that 
he had never authorised T. & J. to work the coal, 
& that he did not know that they had done so, 
but that they had some time before applied to him 
for leave to work the same, & he had stated to 
them that he had no objection provided it} was 
wrought under the inspection of (.’? Now, when 
I look at the answer of T. & J. & the answer of L.., 
I find a perfect accordance with that statement. 


It is a fact incontrovertible, that there was the | 


statement on the part of L. to allow defts. T. & J. 
to work the mine for the purpose of exploring the 
coal, & by means of that arrangement the property 
was to be abstracted, for which therefore, as it is 
acquired by the dealing of a person who has 
obtained access to the mine by the act of the 


any | 
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mtgee., I must hold the mtgee. responsible, & for 
that purpose there are charges in the bill which 
charge specifically as against L. the conduct of 
these people, & seek to make him liable (Sruart, 
V.-C.).—-Hoop v. HAsSton (1856), 2 Giff. 692 5 27 
lL. T. O. S. 2953; 2 Jur. N.S. 7293 4 .W. R575 3 
66 H.R. 290; on appeal, 2 Jur. N.S. 917, L. JJ. 

funetation :---Refd. lias 7. Griftith (1878), 8 Ch. D. 521. 

302. -- - ~|— Where a mort- 
gaged estate is of an insufficient value to pay the 
mtge., a mtyee., on entering into possession, may 
open mines & eut: timber, & he will be charged only 
with the net profits. But where the estate is 
sufficient, a mtgee. in possession has no such right, 
& if he opens & works mines, he will be charged 
with the gross receipts, & will be disallowed the 
expenses of working. 

The burden of proof is thrown upon the mtgee., 
of showing that the security was insuflicient, has 
been fulfftled on the present oecasion (ROMITLLY, 
M.R.). - Minwiertne. Davey (1862), 86 Beav. 170 ; 
32 1.5. Ch. 1225 71.1 5503 9 Jur N.S. 92 5 
Lt W. R176 5 5d IR. P2221. 

303. - - Mortgage security insufficient — 
Burden of proof of insufficiency.|-—Mit.err v. 
DAVEY, No. 302, ante. 

304. —-- - ——- Mortgagee charged with 
net profits.|—MILLETT v. DAVEY, No. 302, ante. 

305. —— - By adjoining owners --- By authority 
of mortgagee—Joint liability.|—Hloop 7. ASTON, 
No. 301, ante. 

306. Mine opened by mortgagor in possession 

~Enures to benefit of mortgagee.| —HLIAS v. 
SNOWDON SLATE QUARRIES Co., No. 291, antle. 


—— a 


ee ee 


Sub-seet. 2.-—-LANDS AGREED TO BE SoLp on 
LWwASKD., 

As to rights of purchaser of land pending com- 
pletion, generally, see SALE OF LAND. 

307. Liability of contractor to contractee - For 
minerals worked - Completion of contract delayed.| 
-~When a vendor of a coal mine, against) whom a 
suit) for specific performance was brought, had, 
| luring his delay of completion worked the mine for 
i his own benefits Meld: the purchaser was 
entitled to compensation on an estimate of the 
market. value of the coal de sie: ie. the value 
at the place where it was fo be sold, Jess the cost 
of severing & taking it from the mine to that place. 
| -- Brown 0. Dinas (1877), 87 LT. 1715 25 We. 

776, PLC, 

ii dedian ¢ —Apld. Leppington or. Freeman (b891), 65 

LT. 115 (see 66 LT. 357), 

308. ----—v--- During interva) between date of 
contract & date of completion —Open mine or 
quarry., —On a contract for the sale of lands com- 

| prising an open stone quarry in Icase at the date of 
I the contract, the vendor is entitled by the ordinary 
irule of law—in the absence of any stipulation 
‘relating thereto in the contract-—to the rente & 
royalties received from the lesscc in the interval 
between the date of the contract & the time fixed 
for completion. Semble: the same rule would 
he applicable to the profits arising from the stone 
| worked in that interval by the vendor himself, 
if sueca quarry were in hand. --L.sePLNaTON  v, 
' M@reMMAN (1891), 66 L. T3575 40 W. R. 348, 0. A. 
-- --- Licencor.| -See No. 901, post. 

302. -— For rents & royalties--- During in- 
terval -between date of contract & date of com- 
pletion---Open mine or quarry.|-—-LEPPINGTON rt. 
MrinMANn, No. 308, ante. 

Liability of purchaser-—In respect of mineral; 
worked before completion.J--See Nos. 614. 728, 
post, 
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Sect. 3.—Righis dependent on nature of property: 
Sub-seots. 3 & 4. Sects. 4, 5, 6, 7 & 8.] 


SuB-sEcCT, 3.—CoURCH LANDS. 
See ECCLESIASTICAL LAW, Vol. XLX., pp. 511, 
512, Nos. 3711-3721. 


re _—_— 


Sus-skcr. 4.--COPYHOLD LANDS. 


See, generally, CopyHouLbs, Vol. XIII., pp. 80 
et seq. : 

Aa to copyhold tenure & manorial rights 
goncrally, see, now, Law of Property Act, 1922 
(c. 16), ss. 128-145. Scheds. XII.-XV.; Law of 
Property Amendment Act, 1924 (c. 5), sched. IT. 

310. Concurrence of both lord & tenant neces- 
sary——-For absence of special custom.|—The copy- 
holdcr has possession not only of the surface, but 
of everything below the surface, including minerals. 
But the property in the mincrals is in the lord. 
The result is, that, in the absence of special 
custom, neither the lord nor the copyholder can 
work the minerals but the concurrence of both 
is necessary (COZENS-LIARDY, M.R.).—INLAND 
REVENUE Comrs. v. Joicry (No. 2), [1913] 2 
K. B. 580; 82 L. J. K. B. 784; 108 L. TT. 738; 
20 T. L. R. 587, C. A. 
Annotations :—Refd. te Markhain Main Colliery (1925), 134 


li. T. 253. Mentd. Davies », Powell Duffryn Steam Coal 
10. (1920), 36 T. L. HR. 358. 


Effect of special customs. | 





- See Sect. 5, post. 


Sect. 4.—RIGHTS IN NATURE OF PROFITS 
A PRENDRE. 


311. Right to take coal—As distinguished from 
ownership of whole stratum of coal.|— The right 
to the whole of a given sub-stratum of coal lying 
under a close, is a right to land, & cannot. be claimed 
by prescription: a right to take coal is different. 
- -WILKINSON ¥ PROUD (1843), 11 M. & W. 33; 
20. J. Mx. 2273 7 Jun 284. 
slnnotations : - Refd. Rowbotham #. Wilson (1857), 8 TH. & 

8. 123. Mentd. Carlyon « Lovering (1857), 1 H. & N. 


Nature of bare licences. ]— See Part. XT1., Sect. 1. 
sub-sect. 2, post. 

_ Whether profit a prendre claimable by custom. |- 
See Commons, Vol. XI1., p. 35. Nos. 462-463 & 
MASEMENTS, Vol. XIX., pp. 204-205. 

Common in the soil.|——See CoMMons, Vol. XT., 
pp. 21-22. 

312. Prescriptive right of freehold tenants to dig 
in waste—Enforcement of right. -Representative 
action.} -WARRICK v. QUEEN’S (‘o..LEGE, OXFORD 
(IS7L), 6 Ch. App. 716; 40 L. J. Ch. 780; 25 
LT. 2545 19 W. R. 1098, L. C. 

Enjoyment of prescriptive right— Cannot be 
Nees KASEMENTS, Vol. XIX., p. 206, 

O. ldde. 


wee eee eer eee 


Sect. 5.— CUSTOMARY RIGHTS AFFECTING 
. MANORIAL LANDS. 
oe generally, Copyuornps, Vol. XIII., pp. 


Copyhold tenure.]—See, now, Law of Property 
Act, 1922 (c. 16), ss. 128-145. Scheds. XII.--XV. ; 
mre Property Amendment Act, 1924 (c. 5), 
sched. 2. 











or ae were 


t. Statutory mining company—lW hether ver to drill 
W.1. R. 145; 8 W. WLR. 096 ; 8 Alta. UR 340 : 42 vi 


PART IV. SECT. 6. 


oil.|}—ALBERTA DRILLING Co. v. Dome OIL Co. (1915), 30 
e C. nr. 561.—CAN. 


MINES, MINERALS AND \JUARRIES. 


Customary right of tenant to mine.]—Sec 
Commons, Vol. XI., p. 35, Nos. 469, 470. 

Rights of landlord under inclosure award.|—- 
Sce COMMONS, Vol. XI., p. 83, Nos. 1022 ef seq. 

Rights of lord of manor—In sub-soil of waste.|- - - 
See Commons, Vo]. X1., p. 42, Nos. 574-581. 

Remedies of lord of manor.]—See CoryHo.Ds, 
Vol. XIL., p. 82, Nos. 1080-1082. 

Remedies of tenant.|—See CorpyHOLDs, Vol. 
XITI., p. 82, Nos. 1033-1035. 

See, also, COPYHOLDS, Vol. XIII., pp. 29, 49, 
147, 149, Nos. 258-262, 584, 1888, 1943. 





Sect. 6.-- RIGHTS OF RAILWAY, CANAL AND 
OTHER STATUTORY COMPANIES. 

318. Working mine for profit-—— Ultra vires— 
Railway company.|-——It was suggested that coals 
might be necessary for the purpose of the railway 
& that thereupon the co. might work a coal mine 
for that purpose, if, by so doing, it could obtain 
coals cheaper than by the purchase of them... . 
The answer to this argument appears to me to 
depend upon the facts of each particular case. 
If, in truth, the real object of the colliery was to 
supply the railway with cheaper coals, it would 
be proper to allow the accidental additional profit 
of selling coals to others; but of the principal 
object of the colliery was to undertake the business 
of raising & selling coals, then it would be a per- 
version of the funds of the company (LORD 
RoMILLY, M.R.).——LYDE v. KASTERN BENGAL Ry. 
Co. (1860), 36 Beav. 10; 55 BK. R. 1059. 


Annotations :—Refd. A.-G. v. N. E. Ry., [1906] 2 Ch. 675; 
Deuchar v. Gas Light & Coke Co., [1924] 2 Ch. 426. 








314. ——-.|—MCCLESIASTICAL COMRS. 
FOR ENGLAND ¥v. NORTH KASTERN Ry. Co., No. 558, 
post. 

315. -- -- -- -- -——.]--I am far from saying 


that a railway co. ought to be permitted to carry 
on the trade of ironmasters, or colliery proprietors, 
or rolling stock manufacturers, not. casually, not: 
incidentally, not collaterally, in the bond fide 
conduct of their own property & business, but as 
really a distinct & separate trade. T can conceive 
that such a case might be properly considered by 
the A.-G., & considered by this ct., as a fraud on 
the legislature which had created & authorised 
the co. only for what it professed & undertook to 
do; but, at all events, it must be something great, 
something substantial, to warrant such interference 

(JAMES, L.J.).-—A.-G. v. GREAT MWASTERN Ky. 

Co. (1879), 11 Ch. 1. 4493 48 L. J. Ch. 4283 40 

LT. 2655 27 W. R. 759. C. A. 3 on appeal (1880), 

Dd App. Cas. 473, H. TL. 

.innotations :—-Mentd. A.-G. ». Shrewsbury (Kingsland) 
Bridge Co. (1882), 21 Ch. 1. 752; Guinness 7. Land Corpn. 
of Ireland (1882), 22 Ch. DD. 340: 1. & N. W. Ry. »v. 
Price (1883), 11 Q. B. D. 4853; Small v. Smith (1884), 
10 App. Cas. 119; Wenlock River Dee Co. (1885), 10 
App. Cas. 354; Harris v. De Pinna (1886), 33 Ch. D. 
238; Henderson v. Bank of Australasia (1888), 40 Ch. D. 
170; Johns v. Balfour (1889), 5 T. lu. RR. 3893 Sheffield 
& South Yorkshire Permanent Bldg. Soc. v. Aizlewood 
(1889), 44 Ch. D. 412; Foster v. L.d&. & D. Ry., [1895] 
1Q. B. 711; A.-G.v. L. & N. W. Ry., [1900] 1 Q. B..78; 
L. C. C. v. A.-G., [1902] A. C. 165; A.-G. ». Mersey Ry., 
11907] 1 Ch. 81; Re Kingsbury Collicrics & Moore’s Con- 
tract, [1907] 2 Ch. 259; Peel vr. L. & N. W. Ry., [1907] 
1 Gh. 5; Metropolitan Water Board v. Soloman (1908), 
77: L. J. Ch. 5173; A.-G. v. West Gloucestershire Water 
Co., [1909] 2 Ch. 338; Amalgamated Soc. of Ry. Servants 
v. Osborne, [1910] A. C. 87; Vacher v. London Sce. of 
Compositors, [1912] 3 K. B. 547. Re Woking Urban 
Council (Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300 ; 
Dundee Harbour Trustees v. Nicol, [1915] A. C. 550; 


— 


a 


Part [V.—Riaut To work MINES AND Quarrins, 


County Hotel & Wine Co. ». L. & N. W. Ry., [1918] 2 
K. B. 251; FR. v. Bodfordshire County Council, Kx pn. 
Seal, [1920] 2 K. Bb. 465; A.-G. ». Fulham Corpn., [1921] 

1 Ch. 440; A.-G. v. Westminster City Council, [1924] 2 

re 416; Deuchar », Gas Light. & Coke Co., [1925] A. C, 

Tie ©) 

316. --— —— -——.]—Giasuow Conrpn. ¢, 
Fanit, No. 12, avle. 

See, generally, RAILWAYS. 

Harbour company.] — Kccit- 
SIASTICAL COMRS. FOR ENGLAND v. NORTH EASTERN 
Ry. Co., No. 558, post. 

318. Waterworks company.]——Gt.as- 
GoW CORPN, v. Farir, No. 12, ante. 

Compensation for mines & minerals—Land pur- 
chased under compulsory powers.|—-See CoMPUL- 
sorY PURCHASE OF LAND, Vol. XI., pp. 150 ef 
seq. . 
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Sect. 7.—RIGHT TO WORK TO OBTAIN 
MATERIALS FOR ROADS, ETC. 

319. Materials for construction of railways.] 
LYDE v. KASTERN BENGAT Ry. Co., No. 313, ante. 

820. -—-.]—-GnLasagow CorpPN. v. Farris, No. 
12, ante. 

-——.|—See, generally, Railways Clauses Con- 
solidation Act, 1845 (c. 20), ss. 82-44 ; IRATLWAYS. 

Materials for repair of highways.]—See Llicn- 
ways, Vol. XXVI., pp. 353-357. 

Materlals for construction of waterworks.|- 
See Waterworks Clauses Act, 1847 (c. 17), s. 12; 
WATER SUPPLY. 

Rights of railway canal & other statutory com- 
panies.|— Sec Sect. 6, ante. 





Sect. 8.—-MINES (WORKING FACILITIES AND 
SUPPORT) ACT, 1923. 


$21. Grant of right to work—Consideration of 
public interest.|—he decision of the ct. in respect 
of an application in pursuance of Mines (Working 
Vacilities & Support) Act, 1923 (c. 20), for the 
grant of the right to work certain specific minerals 
in accordance with the provisions of that statute, 
is not merely one for agreement between appcts. 
& objectors; the public interest must also be 
considered & safeguarded by the ct., &, whatever 
the terms which any party thinks may be appro- 
priate in his own interest. it is the duty of the ct. 
to sec that both the national interest & the 
interests of all concerned are protected.— Le 
NUNNERY CoLMERY Co.'s APPLICATION (1924), 
69 Sol. Jo. 52. 
$22. —— Practice of Railway & Canal Com- 
mission.|—-The practice of the Railway & Canal 
Commission is to hear all objectors to applications 
for the grant of the right to work mincrals & then 
the decide whcther the main application should be 
granted & afterwards insert protective clauses 
into the minutes to give the objectors the proper 
legal safeguards to which they are entitled. 
Where a claim is made to Ict down the surface 
the Commission has power to give authority for 
this being done on giving adequate compensation 
any person whose property is likely to be 
affected by the subsidence.—Re SHEFFIELD COAT, 
Co., Limp. & Aston Coal Co., Trp. (1925), 42 
T. L. R. 8 
328. ———— Apportionment of royalties.|— 
Under Mines (Working Facilities & Support) Act, 
1923 (c. 20), 8. 4 (2), the Railway & Canal Commis- 
sion will determine the proper division of royaltics 
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obtained from coal worked under the Act as 
between the lord of the manor & copyholders. 
The ownership of the minerals is in the lord of 
the manor, the possession in the copyholders. 
All the facts of the case will be taken into considera- 
tion by the commission :- eld: on the parti- 
cular facets of this ease a fair & proper division of 
the royalty would) be two thirds to the lord of 
the manor & one third to the copyholders 3 in 
the absence of special custom the concurrence 
of both the lord of the manor & the copyholder 
Is necessary before the minerals underlying the 
copyhold land can be worked & taken away 3 
the commission must apportion the royalties pay- 
able by appcts. under Mines (Working Facilities 
& Support) Act, 1028 (c, 20), on the basis of a 
willing grantor & a willing grantee.—Rte MARK- 
HAM MAIN CoLubRY, Lip. (1925), 134 L. TT. 253 ; 
41M 1. RR. 672. 

324. -- - --—-~- National interest to be con- 
sidered—Grant in terms of agreement between 
rival applicants.|- Where rival appcts. for the 
right to work coal in a certain area agrec to divide 
the area between themsely es, the ct. will not. make 
an order in the terms of the agreement unless it 
is expedient in the national interest so to make it, 
& the ct. may specify matters in regard to which 
the agreement) must. be modified. -Re CHARLES- 
worti (d. & J.), Lip. & Bricus (Henry), Son & 
Co... Lip, (1926). 15 Teoh. Re. 100. 

325, -——.- - - Comparison of value of & 
damage to surface works with value of minerals. |— 
A colliery co. applied to the Railway & Canal 
Cominission under Mines (Working Facilities & 


Support) Act, 1923 (¢. 20). 8. 5 (1), (2), (3), to work 


certain minerals in accordance with the provi- 
sions of sect. 1 of that Act. The minerals con- 
sisted of three seams of coal -the first 110 yards 
from the surface, the seeond L415 yards from the 
surface, & the third 345 yards from the surface. 
The three seams lay under two parcels of Jand 
containing about 20 acres. The minerals were 
owned in such small pareels as not. to be eeonoml- 
cally workable by themselves. The co. held 
interests in adjoining coal under various leases. 
In the case of the deepest seam they had reached 
a point where working & winning the coal could 
be commenced almost) inanediately, but m= the 
case of the two shallow seams the workings were 
at a distance which would take some ten years to 
traverse in one case & fifteen or twenty In the other. 
Across the area, the subject of the application, 
there was a canal built under an Act of Pariia- 
ment which threw an obligation on the canal 
co. to keep the waters of the canal navigable. 
There was no obligation on the canal co. to keep 
the water ata fixed level, but in practice, in order 
to keep the canal navigable, the water could not 
be allowed to fall below a certain fixed level. The 
colliery co, claimed the right to let) down the 
surface, & a right of underground wayleave for 
the purpose of access to or conveyance of minerals. 
An undertaking was offered by the colliery co, to 
repair a railway bridge over the canal & to make 
good any damage done by subsidence. The 
canal co. objected to the application on the ground 
that, in spite of the Act. of Parliament forming 
them, they were still entitled to their common 
law right of lateral support. If the three seams 
were worked there would be seriqus damage to 
the banks & the bed of the canal. If only the 
deepest of the three scams were worked damage 
due to the subsidence could be repaired. They, 
therefore, only objected to the two shallow seams 
being workcd. The mineral owners of the coal 
underlying the area, the subject of the applica- 
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Sect. 8.— Mines (Working Facilities and Support) 
Act, 1928. Part V. Sect. 1: Sub-sect. 1, A. & 
B.; sub-sect. 2, A. & B.; sub-sect. 3, A. & B.; 
sub-sect. 4.] 


tion, appeared before the Commission on the 
grounds that they were entitled to royalties in a 
lump sum or according to the gradual winning 
of the coal, & that a duty should lie on the colliery 
co. to endeavour to negotiate privately the pur- 
chase of the mineral rights :—Held: (1) in de- 
temmining whether restrictions should be imposed 
on the winning of coal in any area, the subject 
of the application. the Commission will take into 
consideration the value of any works on the sur- 
face & the cost of repairing damage likely to be 
caused thereto by subsidence, as compared with 
the value of the minerals, & the importance in 
the national interest. of the preservation of such 
works as compared with the importance in the 
national interest of working & winning the coal. 
In the circumstances the Commission would only 
grant leave to work the deepest of the three 
seams 3 (2) the refusal of the Commission to grant. 
the application, save as to the deepest seam, was 
not final or res judicata, & the colliery co. could 
make another application later for the right to 
work this coal should the conditions change. 

The Commission will act as a jury & assess the 


as 
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amount of royalty to be paid to the mincral 
owners & decide on the method of payment.—Re 
MANNERS COLLIERY Co., Lrp. (1926), 42 T. LL. . 
7173. 


326. Award of Railway & Canal Commission— 
Whether final or res judicata.|-—7?e MANNERS COL- 
MIERY Co., Lrp., No. 325, ante. 


327. Grant of facilities for conveyance & carry- 
ing away of coal—Aerial ropeway Over land not 
comprised in mining lease.|— Undcr Mines (Work- 
ing Facilities & Support) Act, 1923 (c. 20), ss. 1 
(2), 6 (2), the Railway & Canal Commission has 
jurisdiction to grant facilities for the conveyance 
& carrying away of coal over land other than that 
contained in the ambit of the mining co.’s lease. 
Tbe Commission, however, refused to sanction 
a scheme for an acrial ropeway for the conveyance 
of coal from the Tilmanstone colliery to Dover 
Harbour, on the grounds that, though a scheme 
for a ropeway would be put forward which would 
be feasible & in the national interest, the parti- 
cular scheme for which sanction was asked was 
incomplete, & the plans were inaccurate & illusory, 
& on the evidence the Commission was unable to 
say whether the arrangements at the Dover end 
were feasible or in the national interest.—fe 
TILMANSTONE (KENT) COLLIERIES, LTD.’S APPLI- 
CATION (1927), 43 T. J. R. 349. 


Part V.-—Powers Incidental to Ownership. 


Sect. 1. -POWERS OF ABSOLUTE DISPOSITION. 
Sun-secr., 1.—ABSOLUTE OWNERS UNDER 
JISABILITY. 

A. Infants. 
ik generally, INFANTS, Vol. XNVITTT., pp. 188 

el seq. 


B. Lunatics. 


See, generally, LUNATICS, Vol. NXXIID., p. 212, 
No. 1185. 


SUBR-SECT. 2.—LIMITED OWNERS. 
A. Under Settled Land Acts. 

Sce Scttled Land Act, 1925 (c. 18), ss. 38, 419, 
50, 118, sched. IV., 43; &, generally, SETTLEMENTS. 

328. Sale of minerals apart from surface — 
Under Settled Estates Acts—Jurisdiction of court. |— 
The ct. has power, under the Leases & Sales of 
Settled Estates Act, 1856 (c. 120) to authorise the 
sale & conveyance of minerals apart from the 
surface of the land.—AHe Mauin’s SETTLED 
Estarres (1861), 3 Gill. 126; 30 L. J. Ch. 929; 
4L. T. 4385; 9 W.R. 588; 66K. R. 351. 
«funotation :—Folld. Re CGray’s S. K., [1875] W. N. 106. 

329. —--— ——.]-The Leases & Sales 
of Settled Estates Act, 1856 (c. 120) empowers 
the ct. to authorise the sale & conveyance of 
minerals situate under a settled estate, apart 
from the surface thereof.—Re Law (1861), 7 Jur. 
N.S. 511. 

_ 380. -]—The ct. has jurisdic- 
tion under Leases & Sales of Settled Estates Act, 
1856 (c. 120) to order a‘sale of mines apart from 
the surface, with rights of using the surface for 
the workings, reserving a rent in respect of the 
surface damaged from time to time.—Ie Mu1- 
WARD’s Estate (1868), L. Rk. 6 Eq. 248; 16 
W. R. 1078. 
<innotation :—Folld. Re Gray's S. K., [1875] W. N. 106. 
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—-.|—Re GRAY's SETTLED 
W.N. 106. 
- -—- With easement over surface.!-- -- 
Re MILWARD’S Estate, No. 330, ante. 
See, now, Settled Land Act, 1925 (e. 18), 5. 119 (2). 
Application of purchase-money.]—See SETTLE- 
MENTS. 


RB. Under Lands Clauses Consolidation A cls: 


See Lands Clauses Consolidation Act, 1845 
(c. 16), s. 7, & COMPUTSORY PURCHASE OF LAND, 
Vol. XI., p. 163, Nos. 413-416. 

Apportionment of compensation.|—See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., p. 248, 
Nos. 1500-1508. 


SUB-SECT. 3.—FIDUCIARY OWNERS. 
A. Trusiees with Power of Sale. 


See, now, Law of Property Act, 1925 (c. 20), 
s. 28 (1); Trustee Act, 1925 (c. 19), ss. 12 (2), 57. 

333. Whether sale with reservation of minerals 
authorised.]—A power of sale & exchange does 
not authorise trustees to sell the lands with a 
reservation of the minerals.— BUCKLEY ». HOWELL 
(1861), 29 Beav. 546; 30 L. J. Ch. 52+; 4 L. 'T. 
172; 7 Jur. N. S. 536; 9 W. Re 541; 54 KH. RK. 


739. 

Annotations :—Expld. Re Gladstone, Gladstone vr. Gladstone, 
(1900) 2 Ch. 101. Consd. Re Chaplin & Staffordshire 
Potteries Waterworks Co.'s Contract, [1922] 2 Ch. 824. 
Refd. Re Nevill & Newell's Contract (1899), 69 L. J. Ch. 
a : Re Rutland’s 8S. E., Rutland v. Bristol, [1900] 2 Ch. 


334. —— Sale distinguished from _lease.|-— 
Re GLADSTONE, GLADSTONE v. GLADSTONE, No. 
392, post. 


335. Power of court to authorise sale with 
reservation.|—The ct. has power under 25 & 26 
Vict. c. 108 to give a general direction that persons 
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having powers of sale & exchange in a settlement 
or will which do not expressly authorise the re- 
servation of mines & minerals on a sale of the 
settled property, or the sale of mincrals apart 
from the land, may exercise the powers as if they 
did authorise such reservation or separation.— - 
Re WYNN’S DEVISED Estates (1873), L. R. 16 
Iiq. 237; 43 L. J. Ch. 95; 28 L. T. 6153 21 
W. R. 695. 

336. ——.]—-/te COLEMAN’s Writ (1908), 52 
Sol. Jo. 704. 

337, 





Without reference to any particular 


sale.|—Under 25 & 26 Vict. c. 108, s. 2, an order 


will be made on petition authorising the sale of 
lands, with a reservation of the minerals, & also 
the sale of the minerals apart from the residue 
of the land, in general terms, without reference to 
any particular sale—Jte WILLWAyY’s TRUSTS 
(1863), 1 New Rep. 469; 32 L. J. Ch. 226. 
Annotation :-—Folld. Re Skinner, [1896] W. N. 68. 


338. ———_ Whether beneficiaries necessary 
parties.|—Upon all applications to the ct. under 
25 & 26 Vict. c. 108, s. 2, the beneficiarics must 
appear & consent thereto.—Re Brown’s Trusts 
(1862), 1 New Rep. 13; 32 L. J. Ch. 2753 7 LT. 
346; 9 Jur. N.S. 349; 11 W. 1. 19. 

Annotations : —Folld. Re Palmer (1872), 41 GU. J. Ch. 511. 
Refd. Rc Woodcock’s Trustees (1893), 37 Sol. Jo. 250. 
338. -— -—--.]—The cestuis que trust ought 

to be made parties to an application under 25 & 

20 Vict. c. 108. 8. 2, for sale of the surface apart 

from the minerals.—Re PALMER’s W111 (1872), 

L. R. 13 Hg. 408; 41 L. J. Ch. 51). 

wlnnotations :—Folld. Re Hirst’s Mortgage (1890), 45 Ch. D. 
a Refd. Re Woodcock's Trustees (1893), 37 Sol. Jo. 
340. —--- Infants.]|—Petition under 25 & 

26 Vict. c. 108 by trustees with an absolute power 

of sale for the sanction of the ct. to the sale of 

minerals apart from the surface. ‘The benefi- 
ciaries, who were all infants, were not made 
parties to the petition. The ct. made the order 
without directing service on the beneficiaries. - 

Re Wanswortiv’s Trust (1890), 63 L. T. 207. 

Annotation -—~Refid. Re Woodcock’s Trustees (1893), 37 
Sol. Jo. 250. 

341, —-— —- ~~ .|-—Re Woopcock’s Trus- 
TEES (1893), 37 Sol. Jo. 250. 

42. -—--—— Infants entitled in remainder.| 
Re HARDSTAFF’S SETTLEMENT TrusT (1899), 4! 
Sol. Jo. 119. 

343, —— Entitled in remainder.] --- A 
petition under 25 & 26 Vict. c. 108, s. 2, by trustees 
of settied land with power of sale, exercisable 
with the consent of the tenant for life, for leave 
to sell the land & mincrals separately, need not 
be served on the beneficiaries entitled in re- 
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mainder.—He PRYSE’s Estates (1870). L. Re. LO, 


Kq. 5381; 39 L. J. Ch. 760; 18 W. R. 1064. 
Annotations :-—Folld. J?e Powell's Will (1874), 23 W. BR. 141; 

Re Nagie’s ‘Trusts (1877), 6 Ch. D. 104. 

344, - - -— -.] A petition was pre- 
sented, under 25 & 26 Vict. c. 108, by trustees with 
a power of sale, & the first tenant for life, & the 
tenant for life in remainder, for leave to sell the 
lund & minerals separately: eld: the next 
remainderman need not be served with the peti- 
tion.—Re POWELL’s WILL (1874), 24 W. It. 151. 

345. - -.|-- A petition under 
26 Vict. c. 108, s. 2, by trustees having power to 
sell settied lands with the consent of the tenant 
for life, for leave to sell the land & minerals 
separately, need not be served on the remainder- 
men.—Re NaGLe’s Trusts (1877), 6 Ch. D. 104. 

846. —— ——. ——.] — Re Skinner, [1896] 
W. N. 68. 
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347. —-—— ——— Out of jurisdiction & known to 
object.] Ite SKINNEK, [1896] W. N. 68. 

348. -—— Evidence of benefit from sale— 


Sufficiency of.|—-e WOODCOCK’s TRUSTEES (1893), 
37 Sol. Jo. 250. 

349. ----- Directions not to sell minerals.]| 
P., who died in 1881, devised all his real estate 
to trustees upon trust for sale & to stand possessed 
of the proceeds upon trust for his wife & children 
in succession ; & the will contained the following 
words: ‘* Whereas I have by great labour & 
exertion & large expenditure acquired certain 
valuable mineral lands forming part of my cstate, 
& it is my carnest wish & desire that the same 
shall remain in my family for a considerable 
number of years, so that they may enjoy the 
benefit to be derived from the development 
thereof; now I hereby express my will to be, 
that the trusts for sale contained in my said will 
shall not) be exercised in so far as they relate to 
my said mineral lands & estate until after the 
decease of the survivor of my present sons & 
daughters.” It} had become impossible to work 
the minerals. On petition by the trustees & most 
of the beneficiaries under the will, asking for a 
sale under Settled states Act, 1877 (c. 18), of 
certain parts of the estate for building purposes 
without reserving the minerals: —//eld: the 
words of the will did not amount to an express 
declaration that the powers of the Act should 
not be exercised, & the ct. had power to order 
the sale.—e PEAKE'S SETTLED EsTatTes, [1893] 
3 Ch. 480; 63 =I. J. Ch. 109; 69 L. T. 281; 42 
W. R. 1253 37 Sol. Jo. 682 5 3 KR. 722, 





fnnotation -—Mentd. Je Newen, Newen vr. Barnes, [1894] 
2h. 297, 


BR. Personal Representatives. 
Sale excepting minerals.; -— See Ex&kcuronrs, 
Vol. XXIV., pp. 577, 578, Nos. 6136-61388. 


ee en ee 


SuB-sect. -1.—MORrTGAGEES. 

See, now, Law of Property Act, 1925 (ce. 20), 
ss. 92, 10] (2), &, gencrally, MORTGAGE. 

350. Exercise of power of sale -— Right to sever 
mines & surface.|-- Apart from recent legislation 
aw mtgee. with an ordinary power of sale could 
not sell mines separately from the surface, any 
more than a trustee for sale could do so 
(Corron, J.J.).--#e Yates, BASTCHELDOR — v. 
YATES (1888), 38 Ch. D. 1125 07 LL. J. Ch. 697 5 
591. T. 475 386 W. RR. 5683 4 -T. 1. RR. 388, OC, A. 
Unnotlations: Refd. West. London Syndicate vw. I. R. 

Gomrs., {/S9S) 2 Q. Bo 4073) Re Chaplin & Staffordshire 

Potteries Waterworks Co.'s Contract, [1922] 2 Ch. 824, 

Mentd. Jie Lusty, Aureop. Lusty (£888), 37 W. R. 304; 

Climpson t. Coles (1889), 23 Q. B. 1). 4655 Stevens », 

Marston (1890), 60 I. J. Q. B. 1923) Re Brooke, Brooke 

v. Brooke, [1804] 2 Ch. 6005 Smallo. National Provincial 

Bank of England, (PS9t} 2 Ch. 6863) Johns 1. Ware, 

PSoeP ) Ch. 369s Born oe. Turner, 1900) 2 Ch. 2143 

Re Roverstone Brick & stone Co,, Southall eo. Weseomb, 

pigigg da Ch. Pho, 

351. - - Sanction of court.| Mtgees. 
Vict. c. 108, & may have liberty 
to sell under their power of sale. with a reservation 
of the mines & minerals in the land sold, & inci- 
dental powers of working them. It is not neces- 


25 & | sary for mtgees., in order to exercise the power 


of selling with such a reservation, to serve the 
petition on any subsequent incumbrancers.—- 
Re BEAUMONT’S MortTGAGE TRusTS (1871), L. BR. 
12 Kg. 86; 40 L. J. Ch. 400; 19 W. R. 767. 
Annotations :—Folld. Re Wilkinson’s Mortgaged Estates 
(1872), L. Wt, 13 Kq. 634. Consd. dtc Hirst’s Mortgage 
(1890), 63 L. T. 444. Refd. 7te Chaplin & Staffordshire 
Potterics Waterworks Co.’s Contract, [1922] 2 Ch. 824. 
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Sect. 1.—Powers of absolute disposition: Sub-secls. 


4,5,6,7&8. Sect. 2: Sub-scct. 1, A. & B.; 


sub-sect. 2, A. (a).] 


352. —~—- -.-— ---—-,]—Mtgees. in possession 
with a power of sale, after filing a bill for disclosure, 
& setting down the cause for hearing on motion 
for a decree, presented a petition, not intituled in 
the cause, but in the matter of 25 & 26 Vict. 
c. 108, for liberty to sell the surface, excepting the 
mines & minerals, of the hereditaments compriscd 
in the mtge. deeds :—Held: they were entitled 
to the order asked.—Re WILKINSON’S MORTGAGED 
KsTATEs (1872), L. R. 13 Eq. 634; 41 L. J. Ch. 
392. 

Alanotal ion :—-Consd. Ive Hirst’s Mortgage (1890), 63 L. T. 


3538. —-- -—.|—Petition by a mtgee. 
of Jand, under 25 & 26 Vict. c. 108, 5. 2, for the 
sanction of the ct. to his selling the surface of the 
uitged. property, with a reservation of the mines 
& mincrals thereunder, must be served on the 
mtgor.—J?e Hixst’s MortGAcsE (1890), 45 Ch. D. 
203; UO L. J. Ch. 48; 63 L. T. 444; 38 W. R. 
Sd. 

354. Sale with reservation of mines--- Service of 
petition—Subsequent incumbrancers.|—/ic BEAU- 
MONT’S MORTGAGE Trusts, No. 351, ante. 

355. — -- Mortgagor.| —- de 
MORTGAGE, No. 353, ante. 
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Sug-secr. 5.—Co-Ow..£R8 AND PARTNERS, 
356. Co-owners—-Not entitled to all incidents of 
partnership. |-— BENTLEY v, BAtrus, No. 206, ante. 
57. ——— Right to sell share.|- ADAIR »v. NEW 
River Co., Lap. & METROPOLITAN WATER BOARp, 
No. 190, anle. 


358. ---—- Right to compel another to sell share.] 
—BENTLEY v. BATES, No. 206, ante. 

359. -- —- Right to call for sale of whole.| — 
STEWARD v. BLAKEWAY, No. 366, post. 

360. ---— Right to partition.| ---Crawsiay v. 





MAULE, MAULE v. CrAwsuAy, No. 217, aule. 

361. Form of order.]— LAWE v. 
STONEY, [1876] W. N. 141 

362. —— -- ~— Co-owners tenants for life.J— 
Partition, at the suit of tenants for life, of property 
devised & bequeathed to trustees, who were 
directed by the will to work quarries & dispose of 
the stones therefrom, with power for that purpose 
to make roads, refused.--TAYLOR v. GRANGE 
(1880), 15 Ch. D. 165; 40. J. Ch. 794 ; 43 1. T. 
233, C. A, 
<lnnotations ;-—Reld. Waite v. Bingley (1882), 30 W. JR. 

698; Dodd +. Cattell, (1914) 2 Ch. 1. 

863. Partners— Right to compel sale of whole— 
On dissolution—By order of court.J—CrawsHay v. 
MAULE, MAULE 1. CRAWSHAY. No. 217, ante, 

; Agreement to contrary.]— 
Bill by surviving partners, against the exors. of a 
partner who had died thirteen years before the 
Institution of the suit, for an account of the 
partnership dealings & transactions, charging that 
deceased partner was indebted to the firm at 
the time of his death, dismissed with costs, on the 
ground of the lapse of time, no new liabilities of 
the former partnership appearing to have arisen, 
or become known, after the death of deceased 
partner. By an agreement between some of the 
partners in a collicry, reciting, that it was appre- 
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PART V. SECT. 1, SUB-SECT. 5. | NAUGHT 
a. Co-owners—Lupse of free miner's | 32 
certificute-—Accrual of share to other 
Co-uwner.}—VAN NORMAN Co. v. Mc- 





(1902), 





23 GG. OL. TT. 
S.C. lt. 690.— CAN, 

b. Partners — Sale of 
property—Effect of lapse of free miner's 
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hended it would be competent for one partner to 
determine the joint interest & bring the partner- 
ship property to sale, & that the death of any 
partner would have that effect; & that they were 
desirous that their interests should be so far several, 
that the share of any partner should be trans- 
missible to his representatives, & that the partner- 
ship interest should not be determined, & the 
entire property sold, without the consent of the 
majority in value, but each should be competent 
to sell his own share only; it was agreed that 
each of them should hold to himself, transmissible 
to his own representatives or assigns, an aliquot 
share of certain of the partnership property, & 
that their joint holding should not be subject to 
the ordinary terms applying to partnership 
property so as to entitle any one of them to a sale 
without the concurrence of such majority, or to 
dissolve the partnership, or so as to cause a total 
dissolution of partnership by the death of any one 
of them :—Held; this was not an agrecinent by 
the parties that the representatives of a partner, 
after his death, should continue partners with the 
survivors, & contribute to the working of the 
colliery on their joint account ; but was only an 
agreement that none of the partners or their 
representatives should be entitled to a sale of more 
than his own share of the partnership property.— 
"TATAM ¥, WILLIAMS (1844), 3 Hare, 347; 67 E.R. 


415. 
Annotation :-—Mentd. Knox v. Gyo (1872), L. R. 5 H. 
656. 


365. —— —.] -— Several persons, who 
were jointly entitled to several leases of a colliery, 
worked it in copartnership :—Held: on a dissolu- 
tion, one of the co-owners of the leases could not 
insist on a partition, though there might be no 
debts, but the whole must be sold.—-W1LD v. 
MILNE (1859), 26 Beav. 504; 53 KK. RR. 998. 
Aas :—Mentd. /ée Grundy, Kershaw (1881), 17 Ch. D. 


366. }— The Vice-Chancellor 
founds his judgment upon this, that on the 
dissolution of a partnership all the partnership 
property is liable to be sold at the instance of 
uny one of the partners. In the present case no 
one of the so-called partners could have insisted 
on such a sale (SELWYN, L.J.).—STEWARD v. 
BLAKEWAY (1869), 4 Ch. App. 603, L. JJ. 
Annotations :—Refd, A.-G. v. Hubbuck (1883), 10 

488; Re Hulton, Hulton v. Lister (1890), 62 L. 

Davis v. Davis, [1894] 1 Ch. 393. 

367. What sale ordered—Sale by auction.|} 
—Sevcral persons, having obtained a mining lease 
for sixty years, entered into partnership in “ the 
business of iron ore workers”’ for that period. 
The business consisted of winning & selling 
hematite iron in an unmanulfactured state. One 
of them having become lunatic, the ct. dissolved 
the partnership & directed the whole concern to 
be sold by an indifferent person, with liberty to the 
parties to bid. 

By partnership articles between A., B., & U.; 
it was agreed, that, upon the sale by a partner of 
his share in a mining concern,¢his co-partners 
should have a right of pre-emption. <A. gave to 
B. notice of his intention to sell, after which B. 
became a lunatic, & the option not having becn 
exercised for some time, A. sold to (. :-—/leld: 
13.’8 right of pre-emption was lost. 

I think that the value of the whole must be 
ascertained by a sale by auction, & that some 








ee 
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certificate on right to shure of procecds 
of sale.}—ARCHIBALD v1. MCNERHANIE 
(B. C.) (1899), 29 8. C. R, 564.—CAN. 


c. Joint tenants.J—If one of two 
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partnershi 


Part V.—Powers INncIDENTAL To OWNERSHIP. 


indifferent person well acquainted with these 
matters should be directed to sell the property, 
& that all parties should have liberty to bid 
(ROMILLY, M.R.)-~-Rownanns vv. Evans, 
WILLIAMS v. ROWLANDS (1861), 30 Beav. 302; 
31 L. J. Ch. 265; 5 L. T. 658; 8 Jur. N.S. 88; 
10 W. R. 186: 54 EB. R. 905. 
sar re ‘—Mentd. Pawsey v. Armstrong (1881), 50 L. J. 

368. —— Sale by private treaty—Special 
circumstances.|—-LEES v. JONES, No. 195. aie 

9. ——— ——— Immediate sale—Partner in em> 

barrassed position.|——The partners in a mine being 
hopelessly embarrassed, & their position becoming 
more critical every day, the ct. interfered against 
a dissentient partner on motion before the hearing, 
& ordered an immediate sale of the mine & 
partnership property.—Heatu v. Fisunn (1868), 
38 L. J. Ch. 14; 19 L. T. 8053 17 W. R. 69. 

370. ——— Right to partition—On dissolution.] — 
WILD v. MILNE, No. 365, ante. ; 
: as Right to assign share.|— See Part IV., Sect. 
2, ale, 








SUB-sKCT. 6.—THE CROWN. 
See CONSTITUTIONAL Law, Vol. X1., p. 585, Nos. 
858-862, &, generally, pp. 581 ef seq. 


SUB-SECT. 7.-- DUCHY OF CORNWALL. 
Revenues of Duchy of Cornwall—Mining rights 
in assessionable manors.|—Sce CONSTITUTIONAL 
LAw, Vol. XI., p. 501, Nos. 925--927. 
Extinguishment of manorial incidents.]— See 
Law of Property Act, 1922 (c. 16), 5. 141. 





SUB-SECT, 8.—HCCLESIASTICAL CORPORATIONS, 
See, generally, WCCLESIASTICAL LAW, Vol. XLX.. 
pp. 498 el seq. 


SECT. 2.—POQWERS TO GRANT LEASES AND 


LICENCES. 
SUB-SECT. 1.—ABSOLUTE OWNERS UNDER 
DISABILITY. 


A. Infants. 
Sec, gencrally, INFANTS, Vol. AXVIIL., pp. 109 


et seq. 
B. Lanatics. 
See, gencrally, LUNATICS, Vol. NX NIL. p. 136, 
Nos. 1387-139. 


SuB-SECT, 2.6: LIMITED OWNERS, 
A. Kapress Powers. 
(a) Ln General. 

371. Insertion of powers in settlement — 
Whether ‘‘ usual powers.’’"]—There is a palpable 
distinction between inserting in a settlement 
powers for the management & better enjoyment 
of the settled estates which are beneficial to all 
parties, & powers which confer personal privileges 


ee, 








a 


joint transferees of an undivided 
interest in a mineral claim rejects the 
transfer, no title passes to the other.— 
Cook v. DENHOLM (1901), 8 B. C. lt. 
39.—CAN, 





PART V. SECT. 2, SUB-SECT. 2.-— 
A. (a). 


873i. Construction of powers-—Powers 
expressed in general f 
leasing of unopened mincs authorised. |— 
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on particular parties. .. . But powers of leasing, 
of sale & exchange, &, where there is any joint 
property, or there are any mines, or any land put 
for building purposes, powers of partition, of 
leasing mines, & of granting building leases, are 
powers for the general management & better 
enjoyment of the estates; & such powers are 
beneficial to all parties (SHADWELL, V.-C.).— 
HI. v. HILL (1834), 6 Sim, 136; 58 18. R. 545. 

372. ——— Settlement of personal property— 
Settlement of subsequently acquired freehold pro- 
perty with similar powers.|—In a settlement of 
persona] property, the parties covenanted to settle 
all future acquired property upon the same trusts, 
ete., & subject to the same powers, etc., or as 
near thereto as the nature & tenure of the propertiy 
would admit of -—Held: this authorised the 
insertion of a power to grant mining leases in the 
settlement of subsequently acquired freeholds, 
the prior owner having granted such leases, though 
the mines had never been effectually worked under 
them. Scorr rv, SrewarD (1859), 27 Beav. 367 ; 
54 E.R. dd. 

373. Construction of powers—Powers expressed 
in general terms—Whether leasing of unopened 
mines authorised.]---('. granted a lease for twenty- 
one years to L. & T. of certain mines on his estate. 
The mines were part. of the estate which on the 
mharage of his son he had settled on that son for 
life & after the death of such son to secure a 
jointure on his wife for life with remainder over 
to the sons of the marriage in tail, with remainder 
over, with power to the said son to let leases in 
possession for twenty-one years, reserving the best 
rent. The son, tenant for life, before the expira- 
tion of the first mentioned lease, granted a lease 
to L. alone of the mines for twenty-six years. 
L. & T. on the faith of this last mentioned Jease 
incurred expenses. After some vears, a bill was 
filed to set. aside the lease as not: conforming to the 
power & as not reserving the most improved 
rent: Held: the first iease must be presumed to 
have been surrendered ; the second lease would 
bind the remainderman for twenty-one years 5 
& the rent reserved not being a gross sum for all 
the mines but separate on each, the power was 
well executed as to the open mines though not of 
mines unopened. 

The intention of the settiement is clear: as this 
mine was in lease at the time of the settlement, & 
twelve years then to come of the term, & must be 
understood to have been settled for the benefit 
of all claiming under it, the words “* manors, lands, 
& tenements” well carry the mine (LokRD DE 
Grey, (C.J.).- CAMPBELL v0. LEACH, LEACH & 
THOMAS 1. CAMPBELL (1775), Amb. 7403 27 EK. Wt. 


| 478. 


dats Solan Verne vr Jand (1866), I. Ro 2 Eg. 
NG etd 1 ae Beckett | orp Meare 15. wentd: 

Modwin 1. Sandham (1739), 3 Swan. 685; die Smyth, 

Ke op. Smyth (1818), 1 Swan. 337. Morgan rc. Milman 

(1852), 10 Hare, 279. 

374, ----- ——---~— No leases to be made dis- 
punishable of waste.|— Where a lease of land & the 
nines thereunder is granted, & there are upon the 
property open & unopen mines, the lessee cannot 
work th. unopen mines; « fortiori, where @ power 
is given to grant Icases of land & the mines, & 
there are open & unopen mines, the power cannot 
authorise the granting of a lease of the unopen 
mines. 


— 


Sete fone — ee eee oe ee ee 


A power to lease lands, without men- 
tioning mines, docs not per se authorise 
a Jease of unopened mines.-—Ite Itny- 
NOLDS, REYNOLDS 1. REYNOLDS (1909), 


agai 10 S. R. N. s. W. 109.—AUB. 


terma—-W 
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Sect. 2.—Powers to grant leases and licences: Sub- 
sect. 2, A. (a), (6), (c), (d) & (c), & B. (a).] 


A power of leasing hereditaments, etc., in a 
settlement, contained a clause to the effect that. 


no lessee should be made dispunishable of waste :- — 
Held: the clause alone sutticiently imported that 
the power did not authorise a lease of an unopen 
mine.—CLEGG v. ROWLAND (1866), L. R. 2 Ky. 
aa 35 L. J. Ch. 806; 14 L. T. 217; 14 W. R. 
fF] e 

Annotations :-—Distd. He Barker, Wallis v. Barker (1903), 

88 L. T. 65. Folld. fte Baskerville, Baskerville ‘rc, 

Baskervillo, [1910] 2 Ch. $29. Apld. Ze Daniels, Weeks 

v. Daniels (1912), 106 L. T. 792. Folld. @c Harter, Hartor 

v. Harter (1913), 57 Sol. Jo. 444. 

375. —— J—He DANIELS, WEFKKS 2, 
DANIELS, No. 408, post. 

376. —— Whether leasing of wayleaves 
authorised.)—J.essces of wayleaves under a lease, 
granted by a copyhold tenant in fee of the land, 
entered into a negotiation for a new lease with the 
tenant for life under the lessor's will, which gave the 
tenant for life power of leasing. A correspondence 
ensucd, in the course of which the tenant for life 
offered to grant a new lease at a certain rent, which 
offer was accepted by the lessees. he original 
lease contained a clause usual, if not universal, in 
the leases in the neighbourhood, giving the lessees 
the option of determining the lease on notice. 
The correspondence respecting the new lease was 
silent as to the insertion of such a clause, but one 
of the carliest letters alluded to the proposed lease 
as a renewal of the former -—Held : (1) the lessees 
might: have understood that such a clause was 
Intended to be inserted in the new lease without 
putting a perverse or absurd construction on the 
correspondence, &, whether such understanding 
was correct or incorrect, or was confined or not, 
comlined to the lessees, they ought not to be ordered 
to accept the lease without. such a clause ; (2) the 
tenant for life had not, under the will or otherwise, 
power to grant such a lease, & the reversioner, 
though able to fulfil the agreement, was not entitled 
to demand a specific performance of it.— RickETrs 
% BELL (1847). 1 De G. & Sm. 835; 101, T. OLS, 
N45: 11 Jur. 918; 63 E.R. 1098. 

377. --~— Whether grant for term exceed- 
ing limited owner’s life authorised.J—A gift of a 
power to lease mines & mincrals, following the 
gift of a life estate in the real property of which 
they form part, though expressed in general ternis, 
does not: of necessity imply a power in the tenant. 
for life to make a lease exceeding the term: of his 
own life. A. devised his estates to his daughter 
for her life, without impeachment of waste, & then 
to her issue, inale & female, & in cefault of such 
issue, over, The will gave the daughter, or any 
person In possession under the limitations in the 
will, power to work or to make a leuse of the mines. 
She was to receive & pay over to trustees the rents 
& profits of the mines, which were to be applied 
to the purchase of other estates, of which she was 
to recetve the rents for her own life. While in 
possession she made a lease, reciting the will & 
granting a term of sixty years :-- Held: the lease 
Was not warranted by the power, for that on the 
whole will it appeared to be the intention of testator 
to restrict her to making a lease for her own life 
onl VIVIAN v. JEGON (1868), L. BR. 3 H. 1, 285 - 
37 1... P8135 19 L. 1 218, WL. Les affy. 
s. C. sub nom. JUGON v. VIVIAN (1867), L. Rh. 2 
C. PP. 422, Iux. Ch.; subsequent procecdings, sub 
nom. JEGON v. VIVIAN (1871), 6 Ch. App. 742, 

















Annotalions :—Mentd, Ashton 9, Stock ‘ 
719; Ke Aldum’s 8. #., (1902) 2 Ch.4o,0- 2” © CM D- 


Mines, MINERALS AND QUARRIES. 


878. ——— With all usual & necessary “ liberties 
& privileges ’’—Grant of liberty to erect cottages 
authorised.|—A power was reserved to a tenant for 
life to lease collieries & coal mines, together with 
all such powers, authorities, accommodations, 
liberties & privileges as shall be necessary, or are 
usually contained in leases of collieries or mines 
in the county, place or neighbourhood where the 
collicries or mines are situate, for seeking, winning, 
working, drawing, taking & carrying away the 
coals within & under the same, so as the lessees 
be not made dispunishable for waste by any 
express words therein contained. A Jease of a 
coal mine in execution of this power gave power to 
the lessee & his workmen to seek for, win, work, 
draw, take & carry away the coal, & also to build 
& set up in & upon the mines all such enginehouses, 
machine offices, countinghouses, warehouses, work- 
shops, workmen's cottages, stables, huts, bridges, 
walls, erections, buildings & accommodations as 
shall be bond fide necessary or proper for or in the 
due prosecution & carrying on of the said works 
& preniises, with liberty to dig & use stones, slates, 
& brick earth, & materials required for the collierics 
& works or buildings thereby authorised :—Held : 
this lease was not necessarily void as being in 
excess of the power, but depended on whether the 
power in the Jease was such as was necessary or 
usually contained in leases of collieries or mines 
in the neighbourhood.—MorRIs 1. RHYDYDEFED 
COLLIERY Co. (1858), 3 H. & N. 885; 28 L. J. Ix. 
119: 321 T. O. S. 163; 5 Jur N.S. 3395 7 
W.R. 95; 157 E.R, 726, ex. Ch. 
ene ate - Refd. 7?e Reveley’s S. E. (1863), 32 L. J. Ch. 


379. ——— Powers authorising building leases & 
leases of mines with or without surface—Letting of 
building land with exception of minerals autho- 
rised.|— Where under a settlement a tenant for 
life has power to lease all or any part of the settled 
lands for building purposes, & also power to lcase 
mines of coal, iron, or other materials, either with 
or without surface Jands, those powers cnable 
him to lease the settled lands for building purposes, 
reserving the minerals under the lands so leased.— 
Re RvuTLAND’s (DUKE) SETTLED KMsTaTEs, Rut- 
LAND (DUKE) v. Briston (MARQUIS), [1900] 2 Ch. 
206; 69 1. J. Ch. 603 ; 44 Sol. Jo. 484. 


(b) Hwercise of Powers. 

380. Validity — Grant of reversionary lease for 
ninety-nine years—By way of mortgage.|—(1) In 
1843 M., the tenant for life, by a deed reciting the 
leasing power, in consideration of £6,000 paid to 
him by C., demised the mines including a mining 
lease made by testator to Hi. in 1829, which would 
expire in 1848, to CU. for ninety-nine years at a 
peppercorn rent, subject to redemption on pay- 
ment of £6,000 & intcrest. The deed contained 
an appointment of a receiver of the rents & 
royalties payable by the present & future tenants, 
& did not oblige (. to work the mines; but the 
tenant for life ecovenanted to grant, or concur in 
granting such further leases as ©. should require :- — 
Held: this deed was a valid exertise of the power 
of leasing mines, & created a good legal mtge. for 
an absolute term of ninety-nine years. 

(2) The lease of 1829 contained covenants by the 
lessee to leave sufficient pillars of coal to support 
the roof, & these covenants were embodied by 
reference in the mtge. of 1843. In May, 1850, 
M. granted to J. as a trustee for S., P. & B. an 
ordinary mining lease for forty years, subject to a 
dead rent & royalties, which contained a covenant 
by the lessee not to remove pillars without the 
consent of M. or his assigns, or other the persons 


1 AKI 


entitled to the colliery. M. after this conveyed 
absolutely all his interest in the property to the 
trustees of his eldest son, who had become entitled 
in fee in remainder. Afterwards J., with the 
concurrence of the parties claiming under S., P. 
& B., granted an underlease to lL. & S. authorising 
them to remove some of the pillars, which they 
proceeded to do, alleging that J. & the persons 
claiming under S., P. & B. were the persons entitled 
to consent :—Held: during the continuance of the 
lease of May, 1850, the pillars could not be worked 
without the consent of the assigns of M., who 
became such after the execution of that decd, & 
such working must be restrained at the suit of the 
son’s trustees.—MOSTYN v. LANCASTER, 'TAYLOR 
v. Mostyn (1883), 23 Ch. D. 583; 52 L. J. Ch. 
848; 48 L. T. 715; 3I W. R. 686, C, A, 

881. After alienation of life estate.) 
When a person has under several instruments a 
power of appointment over the same subject- 
matter, & makes an appointment in exercise of 
‘every power ’”’ enabling him in that behalf, the 
power first in point of time is exercised; & if 
effectually exercised there remains no subject- 
matter on which the other powers can operate. 
The ct. may also consider which power is most 
beneficial to the donee of the power. 

By a settlement made in 1876 estates were 
Jimited, in the events which happened, to A. for 
life, remainder to B. for life, with remainders 
over. The settlement contained a power for every 
person ‘‘as & when he should be entitled to the 
possession or the receipt of the rents & profits ” 
of the settled estates, to grant mining leases 
reserving the best rents or royalties ‘* by the acre, 
ton, or otherwise’’ without taking any fine or 
premium. During A.’s life B. absolutly aliened 
his reversionary life interest for value. <A. died 
in 1882. Between the coming into operation of 
Settled Land Act, 1882 (c. 38), & of Settled Land 
Act, 1890 (c. 69), & after the later Act, B. granted 
mining leases reserving rents varying with the 
selling price of the minerals gotten, which was in 
accordance with the custom of the county. All 
the leases were granted in excercise of ‘“ every 
power” enabling B. in that behalf. Questions 
having arisen as to the validity of the leases, & 
whether they were granted under the power in 
the settlement or under the power in Settled Land 
Acts :—Held: (1) it was compctent for B. to 
exercise the power of leasing in the scttlement 
notwithstanding that he has aliened his life estate ; 
(2) the reservation of rents varying with the 
selling price of the mincrals was within the power 
& valid; (3) the leases were granted under the 
power in the settlement, which was first in point 
of date, & not under the power in Settled Land 
Acts ; (4) assuming the leases were granted under 
Settled Land Acts, the ‘‘ conflict ’’ referred to in 
Settled Land Act, 1882 (c. 38), s. 56, meant a 
conflict between provisions connected with the 
execution of the power, e.g. the consent, of a third 
party, & not with the result of subject-matter of 
the power.—LONSDALE (EARL) v. LOWTHER, 
[1900] 2 Ch. 687; 83 L. T. 312; sub nom. 
LONSDALE (EARL) v. CRAWFURD, 69 I, J. Ch. 686 ; 
16 T. L. R. 509; 44 Sol. Jo. 626. 


Annotation :-—As to (4) Refd. Re Osborne & Bright, [1902] 
1 Ch. 335. 


382. Reservation of ‘‘ best rent’’—Rent in 
d.J—CampsBeLn v. LEACH, LEACH & THOMAS v. 
CAMPBELL, No. 373, ante. 

383. ——— Rent varying with local selling price 
of minerals.]|—LONSDALE (KARL) v. LOWriTER, No. 
381, ante, 

Compare Sub-sect. 2, 13. (b), posl. 
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Unauthorised leases by limited owners.|—See 
Sub-sect. 2. A. (¢), post. 


(c) Incidents of Powers. 


384. ‘*‘ Casual profit ’’—Dead rent on unexpired 
term of surrendered lease—Lease granted apart 
from Settled Land Acts.]|—In the absence of mala 
fides, money paid to a legal life tenant as the 
consideration for accepting the surrender of a lease 
[of mines], granted without. recourse to the powers 
of the Settled Land Acts, belongs to him as a 
casual profit.—Re LIUNLOKE’S SETTLED ISTATES, 
Krrzkoy v. ILUNLOKE, [1902] 1 Ch. 941; 71 I. J. 
Ch. 530; 861. T. 829. 

«{nnotations :-—Distd. Re Rodeos, Sanders v. Hobson, [1909] 


1 Ch. 815. Apld. Re Penrhyn’s Scettlmt., Penrhyn v. 
Pennant, [1922] 1 Ch. 500. 


385. —— Lease granted under Settled 
Land Acts.]—Where a legal tenant for life grants 
a lease [of mines] under the power conferred upon 
him by Settled Land Act, 1882 (c. 38), 8. 6, money 
paid as the consideration for accepting the sur- 
render of the lease belongs to him as a casual 
profit.—Re PENRHYN’S SETTLEMENT, PENRHYN 
(LORD) v. PENNANT, [1922] 1 Ch. 500; 917. J. 
Ch. 400; 126 L. T. 789; 66 Sol. Jo. 315. 

Compare No. 398, post. 





(d) Under Which of Several Powers Leases take 
I ffect. 
Sec, generally, POWERS, 
386. Power first in point of time—Though In- 
terests of limited owner may be considered.|— 
LOXSDALE (MARL) vt. LOWwTUER, No. 3881, ante. 


(ec) Effect of Unauthorised Grant of Lease. 
387. Liability of tenant for life—Specific per- 


| formance of part able to be performed—& damages 


as to remainder.) -—-CLEATON v. GOWER (1674), Cas. 
lemp. Fineh, 164; 28 E.R. 90. 

388. —-—- Whether entitled to restrain lessee’s 
working—By joinder with remainderman.]—Tcnant 
tor life having made a lease of coal-mines amounting 
to a forfeiture, cannot join the remainderman in & 
bill for an injunctions Wrenrworrit tv. TURNER 
(1795), 83 Ves. 383 30 BE. R. 862. L. 6. 


B. Powers under Sellled Land Acls. 
(a) In General. 


See, now, Setticd Land Act, 1925 (c. 18), ss. 41, 
45-47, 50. 51 (4), &, generally, SEYTLEMENTS, 

389. Incidents to power of leasing—Grant of 
right to let down surface.;—A tenant for life of 
settled land has power under Settled Land Act, 
1882 (c. 38), s. 6, to grant a lease of a right to Ict 
down the surface of the land by mining operations. 

By his marriage settlement 8. conveyed land of 
which he was owncr 1n fee to uses under which he 
was now tenant for life. The deed contained an 
exception from the conveyance of all mines under 
the land in question with power to work the same ; 
any person exercising those reserved rights was 
to make reasonable compensation to the trustees 
of the settiement for all damages caused to the 
inheritance, & also to the persons for the time 
being entitled to the surface of the land for damage 
to things upon the surface :—-Z/eld : 8. had no power 
under the exception to authorise lessees to work 
the mines so as to let down the surface of the 
settled Jand ; butasa tenant for life he could under 
Settled Land Act, 1882 (c. 38), 8. 6, grant them a 
lease of a right to do so.—SITWELL v. LONDTSs- 
Rorovan (EARt.), [1905] 1 Ch. 4860; 53 W. R. 

TT 
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Sect. 2.— Powers to grant leases and licences: Sub- 
sect. 2, B. (a), (b) & (c).] 

445: sub nom. Re SITWELL, SITWELL v. LONDES- 

BOROUGH (KARL), 74 L. J. Ch. 254. 

Annotation :—Mentd. Thomson v. St. Cathcrine’s College, 
Cambridge & Mappin’s Masbro_ Old Brewery, St. 
eee Cambridge v. Rosse (No. 2) (1918), 
390. —— Grant of wayleave—To continue after 

workings ceased.|—J?e ALDAM’sS SETTLED ESTATE, 

No. 397, post. 

See, also, No. 422, post. é 

891. Whether minerals may be reserved in 
lease of surface.;—Scitled Land Act, 18382 (c. 38), 
does not enable a tenant for life to lease the surface, 
reserving the mincrals.—Re NEWELL & NEVILL’S 
ConTRACT, [1900] 1 Ch. 90; -69 L. J. Ch. 945 81 
aT. 581; 48 W. 1.181: 44 Sol. Jo. 88. 
Annotation :—Overd. Re Gladstone, Gladstono ». Gladstone, 

[1900) 2 Ch. 101. 

392. -|—Under the power to lease 
settled land conferred on a tenant for life by 
Scttled Land Act, 1882 (c. 38), s. 6, a Jease muy be 
made of the surface of land reserving the mincs 
& minerals beneath it. 

Asto Buckley v. Howell, No. 333, ante, in which 
RoMILLY, M.1., held that a power of sale & 
exchange given by a will to trustees did not 
authorise them to sell land with a reservation of 
the minerals . . . the decision applicd to a sale, 
not to a lease (LINDLEY, M.R.).—Re GLADSTONE, 
GLADSTONE ¥, GLADSTONE, [1900] 2 Ch. 101; 69 
L. J. Ch. 455; 82 L. T 5153 48 W. R. 5313 16 
T. L. BR. 3615 44 Sol. Ju. 448, C. A. 

Annotations -—Apld. Ie Rutland’s 8S. F., Rutland v. Bristol, 


[1900] 2 Ch. 206. Consd. Ae Aldam’s S. E., [1902] 2 
Ch. 46. Refd 


. Le Chaplin & Staffordshire Potteries 
Waterworks Co.'s Contract, [1922] 2 Ch. 824. Mentd. 
Brown v. Peto, [1900] 2 Q. 13. 653 ; Re Handman & Wilcox 
(1902), 71 lL. J. Ch. 263, 


ean i nou, Settled Land Act, 1925 
c. ,s. 50. 
39 
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; ** Casual profit °*°—-Whether tenant 
for life entitled to money paid on surrender of 
lease.|—Moncy paid to an equitable tenant for 
life by a lessee as consideration for accepting a 
surrender of a lease, which has been granted by the 
tenant for life under the powers of Settled Land 
Acts, does not belong to him as a casual profit, but 
must be paid by instalments to him & other persons 
entitled to the rent.—Re Ropes, SANDERS v. 
Llosson, [1909] 1 Ch. 815; 746 I. J. Ch. 484; 100 
I. T. 959. - 

Annotations :-—Refd. Re Wix, Hardy v. Lemon, [1916] 1 


Ch. 279. Mentd. 2?e Lacon’s Setilmt., Lacon v. Lacon, 
[1911] 2 Ch. 17, 
394. —— Damages for breach of cove- 





nant.|-—C., who died in 1891, by Lis will appointed 
pitis. exors. & trustecs, & devised his residuary 
real estate upon trust to pay the net rent & profits 
thereof, including the produce of mines & quarries, 
to or permit the same to be received by deft. T., 
& after the death of deft. upon the trusts in the 
will mentioned. Testator gave the trustees powers 
of managing real estate & of determining what 
aah of the produce of mines & quarries should 
e applied as capital or income. 

By lease dated Feb. 7, 1898, which lcase was 
determined on June 12, 1912, deft. as tenant for 
life under Settled Land Act, 1882 (c. 38), demised 
to lessees a quarry, part of the real estate. The 
lessees covenanted that when part of the quarry 
was cxhausted they would fill it up fit for agri- 
cultural purposes ‘‘ under a penalty to be recovered 
as rent in arrear or as liquidated damages by the 
lessor of £150 an acre.’’ The lessees left 2 acres, 
’% roods, 5 poles uncovered in breach of their 
covenant, & arranged to pay at the rate of £150 
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per acre in respect of this land a sum amounting 
to £416 6s. 10d.. which sum had been pail to 
deft. On a summons by the trustces asking 
whether deft. was entitled to retain all or any part 
of such sum or whether it should be held by them 
as capital:—Held: deft. was entitled to retain 
such sum.—Re DEALTRY, DAVENPORT v. DEALTRY 
(1913), 108 L. T. 832. 

See, also, No. 384, ante. 

395. Under Settled Estate Acts—Power of court 
to sanction—Particular lease.]—On a petition by 
an assignee of a tenant for life of landed estate, 
the ct., while empowering petitioner to grant a 
particular mining lease, refused him a general 
power of leasing mines without the consent of all 
parties interested in the property.—Re HUTCHIN- 
SON’S T'rusTS (1866), 14 L. T. 129; 12 Jur. N.S. 
244: 14 W. R. 473. 

396. ——.|—Re Dudley's 
Estates (1882), 26 Sol. Jo. 359. 
Annotation :—Refd. A.-G. v. Salt Union, [1917] 2 K. B. 488. 
]—See, now, Settled Land Act, 1925 
(c. 18), 8. 119 (2). 
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(b) Rent. 
See, now, Settled Land Act, 1925 (c. 18), ss. 42, 
45 


Je 

397. General rule—Best rent must be reserved.| 
—(1) A tenant for life in granting a mining lease 
under the powers of Settled Land Act, 1882 (c. 38), 
may (a) reserve no minimum rent for the first 
year & then a minimum rent on an ascending 
scale from the second to the fifth years; (b) may 
reserve a nominal rent only during the residue 
of the term after all the saleable coal has been 
worked out under the provisions of the lease ; 
(c) may include in the lease a wayleave for foreign 
coal without reserving any separate rent, though 
the wayleave is to continue during the residue of 
the term after all the saleable coal has becn worked 
out & after the cesser of the minimum rent. 

(2) A ‘fixed or minimum rent” under Settled 
Land Act, 1882 (c. 38), 8. 9 (1) (ii), need not be an 
uniform rent. 

The requirements of the Settled Land Acts are 
that the best rent should be reserved which can 
be reasonably obtained, regard being had to all the 
circumstances of the case, & that: due regard should 
be had to the interests of all parties entitled under 
the settlement. Whether any particular lease 
satisfies these requirements must depend on the 
evidence, which should not be couched in general 
language, but should set out the material circum- 
stances & state the grounds for the conclusion 
arrived at. 

The object of a fixed or minimum rent is two- 
fold ; to provide a specified income on which the 
tenant for life may rely; & as a security that the 
mine will be worked & worked with reasonable 
rapidity (StmrLinG, L.J.).—Re ALDAM’s SETTLED 
Msrati, [1902] 2 Ch. 46; 71 L. J. Ch. 552; 86 
Il. T. 510; 50 W. R. 500; 18 T. L. R. 579; 46 
Sol. Jo. 482, C. A. 

398. Rent reserved need not be uniform.|— 
Re LowTuEr’s Estates (1891), MacSwinney, Law 
of Mines, Quarries & Minerals. 4th ed. p. 189. 
Aonton :—Consd. Re Aldam’s Settlmt. (1901), 86 L. T. 


76. 

399. ‘Rent in kind.’’] — LONSDALE 
(EAR) v. LOWTHER, No. 381, ante, 

400. }—Re ALDAM’S SETTLED ESTATE, 
No. 397, ante. 

401. Whether statutory requirements fulfilled--- 
Question of fact.])—/?e ALDAM’s SETTLED ESTATE, 
No. 397, ante. 

Compare Sect. 2, sub-sect. 2, A. (b), ante. 
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(ec) Capitalisation of Purl of Rent, 
See Scttled Land Act, 1925 (c. 18), ss. 47, 119 (2). 


402. When capitalisation of rent unnecessary 
-—‘ Contrary intention ’’ in settlement.]—Upon 
a summons under the Settled Land Act, 1882 
(c. 38), to obtain the opinion & direction of the 
ct. as to the effect of the Act upon certain clauses 
in a settlement where an infant tenant in tail was 
entitled to possession :—-Held: the rents derived 
from mining leases were to be applied by the 
{rustees in manner directed by the settlement as 
coming within the term ‘‘ contrary intention ” 
expressed in sect. 11 of the Act.—Re NEwWcastir’s 
(DUKE) EsTATES (1883) 24 Ch. D. 129; 52 1. J. 
Ch. 645; 48 TT. 779; 31 W. R. 782. 


Annotations :—Folld. Ive Rayer, Rayer v. Rayor, [1913] 2 
Ch. 210. Refd. #e Hanbury’s S. BE. (1913), 57 Sol. Jo. 
aie Mentd. Constable v. Coustable (1886), 32 Ch. 1D, 


403. -|—With reference to the mining 
leases, there is, I think, a contrary intention shown 
in the settlement; therefore whatever is derived 
under these leases, will all be treated as income 
(Ciirry, J.) Ke Bagor’s SETTLEMENT, BAGO 0. 
Kirror, as reported in [1894] 1 Ch. 177: 68 
ha. J. Ch. 515. 

Annotations :—Refd. Re Hanbury’s S. EK. (1913), 57 Sol. To. 
646: Ze Rayor, Rayer v. Rayer, [1913) 2 Ch. 210. Mentd. 
Re Nowen, Newen v. Barnes, [1894] 2 Ch. 297; Jte Hunt, 
Pollard v. Geuke (1900), 44 Sol, Jo. 314; Re Money 
Kyrle, Money Kyrle v. Money Kyrie (1900), 69 LL. J. Ch. 
780; Re Richardson, Richardson v,. Richardson, [1900] 
2 Ch. 778; Re Berchtold, Borehtold ». Capron, [1923] 1 
Ch. 192; Ze Stamford & Warrington, Payne vr. Grey 
(1925), 94 Tu. J. Ch. 204. 

° eJ—(1) Upon an application by 

the widow, who had married again, to ascertain 

whether she was entitled to the whole of the mining 
rents & royalties in respect) of mining leases 
granted under the powers of the Settled Tand 

Acts :—A eld: there was in the will a sufficient 

expression of a “‘ contrary intention” to exclude 

the operation of Settled Land Act, 1882 (c. 3S), 

e, 11, & there was no obligation upon appct. to 

set aside as capital any part of the rents, royalties 

& profits, under mining leases, pursuant to that 

sect. 

(2) The quality of appct.’s estate could not, of 
itself, be treated as amounting to the expression 
of a “contrary intention” in the settlement.— 
Re JTANBURY’S SETTLED Esratres, [1913] 2 Ch. 
3573 82.L. J. Ch. 428; 109 TT. 358 5 29 T. L. RR. 
621; 57 Sol. Jo. 646. 

405. Lease granted under statute.|/— 
Under Settled Land Act, 1882 (c. 38), s. Il, a 
portion of the rents of a mining lease are to be set. 
aside as capital money unless a contrary intention 
appears in the settlement. 1f a contrary intention 
appears in the settlement sect. 11 is excluded, 
although the tenant for life grants the mining 
lease under the Act & not under the power con- 
tained in the settlement.—Re KAYER, KAYER 1. 
RAyER, [1913] 2 Ch. 210; 821. J. Ch. 461; 109 
J.T. 804: 57 Sol. Jo. 663. 

406. Lease in pursuance of contract 
entered into by prior absolute owner.]—(1) The 
owner of an estate contracted to lease coal to be 
worked by instroke from adjoining mines in the 
occupation of the intended lessees. The owner 
died before his coal was rented or the leases 
granted :—Held: tenant for life, though in- 
peachable for waste, was entitled to the rent & 
royalties. 

(2) Setticd Land Act, 1882 (c. 38), 8. 141, does 
not apply to a mining lease granted by a tenant 
for life, for giving effect to a contract entcred into 
by a predecessor who was absolute owner,.— 
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Re KeMEYS-TYNTE, KEMEYS-TYNTE v. KEMEYS- 
TYNTE, [1892] 2 Ch. 211; 61 L. J. Ch. 377; 66 
L. T. 752; 40 W. R. 4238; 36 Sol. Jo. 380. 
Annotation :—+As to (1) Refd. Z?c Hall, Hall v. Hall, |1916) 

2 Ch. 488. 

407. ——— Lease granted under power in will-— 
Though power also available under Settled Land 
pees One ALE (EARL) v. LOWTHER, No. 381, 
ante. 

408. Evidence of ‘‘contrary Intention ’’?— 
Direction in will to pay rents of unopened mines to 
tenant for life.|—(1) A power to lease “lands” 
docs not enable the donee to Jease unopened mines. 

(2) A lease of unopened mines by trustees of a 
will, & cestuis que trust which is not within a power 
in the will, & which could not be validly made out of 
the estates, of the cestuis que trust, but which could 
be made under the Settled Land Acts, will be 
treated as made under those Acts, & three-fourths 
of the rent & royalties must be set aside as capital. 

(3) A direction in a will to pay the rents of 
unopened mines to a tenant for life is not an 
expression of a ‘contrary intention’’ within 
Settled Land Act, 1882 (c. 38), s. 11.—Re DANIELS, 
WEEKS v. DANIELS, [1912] 2 Ch. 90; 81 L. J. Ch. 
509; 106 L. T. 792; 56 Sol. Jo. 519. 

Annotations :—.18 to (1) Folld. 7te Harter, Hartor ». Harter 

(1913), 57 Sol. Jo. 444. As to (3) Rofd. Ie Rayer, Rayer 

vo. Rayer, [1913] 2 Ch. 210. 

409. Gift by will of rent & profits.|— 
Re DANIELS, WEEKS v. DANIELS, No. 408, ante. 

410. ———- Quality of estate—--Must be read with 
form of bequest.j] -- fe WANBURY’S SrerrLepD 
Estratmes, No. 404, ante. 

-411. ‘‘Impeachable for waste in respect of 
minerals °’.-- Person with life interest in land subject 
to trust for sale.|—A person who is entitled for his 
life to the ineome of the money to arise from the 
sale of settled land & to the rents & profits of the 
settled land until sale, although to be deemed a 
tenant for life under Scttled Land Act, 1882 (c. 38), 
s. 63, is not, properly speaking, ‘' impeachable for 
waste in respect of minerals?’ within sect. 11. 
Nevertheless, where a lease of unopened rmoinerals 
is made by such a person under the Act, threc- 
fourths of the rents & royalties should be sect aside 
as capital moneys arising under the Act, & the 
residue only should go as rents &  profits.—- 
Re upur, HeELLarp ¢. Mocoy (1885), 3b Ch. D. 
5043 55). J. Ch. 205; 81 W. R. 1595 sub nom, 
Re Rinav, Winnarp v. Moony, ff 1. TN. 549, 
CLA. 

Annotatlions :-—Consd. Fe Hodgkinson v. 
rkins 924), 182 . T. 526. . Ke Chaytor, 

Houe pach, sd ; Me Hall, Hall v. Itall, oil 2 Ch. 488. 

412. -—— .|-—Testator by his will in 1890 
devised the residue of his real & personal estate 
to trustees upon trust for sale & conversion with a 
direction to invest the procecds & to pay the 
annual income to his widow & after her death as 
1o both capital & income in trust for all his children 
in equal shares & he declared that the trustees of 
his will should have power to postpone the sale & 
conversion but the unsold real estate & the out- 
standing personal estate should be subject to the 
trusts thereinbefore containcd of the rents & 
yearly produce thereof & be deemed annual income 
for the purposes of the trusts & the unsold real 
estate should be deemed to be converted as from 
the time of his death & be transmissible as personal 
estate accordingly. Testator died in 1892 leaving 
his widow the sole extrix. & trustee of his will & 
six children surviving him. Shortly after his 
death his widow as such extrix. & trustee agreed 
to grant a lease of unopened mines under certain 
parts of testator’s estate to BK. & C., two of her 
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Sect. 2.—Powers to grant leases and licences: Sub- 
sect. 2, B. (c); sub-sect. 3.] 


sons, & in 1905 a lease was exccuted by HK. & C. 
who worked the mines & minerals & paid the 
rents & royalties to the widow, but the lease was 
never executed by her. The sanction of the ct. 
to the lease was not obtained under Settled land 
Act, 1884 (c. 18), s. 7. C. died leaving deft. H. 
his legal personal representative & the widow died 
in 1923. Deft. H., as the legal personal representa- 
tive of C., who took no benefit under the will of the 
widow, now claimed on this summons that the 
estate of the widow was accountable to the estate 
of her late husband, testator, for three-fourths of 
the rents & royalties she had received under the 
lease during her lifetime :—Held : the widow was 
estopped from denying the validity of the lease, 
having taken the benefit of the lease, therefore 
Settled Land Act, 1882 (c. 38), s. 11, became 
operative & she, the equitable tenant for life, not 
being unimpeachable for waste under the terms 
of the will was only entitled to receive one-quarter 
of the rents & royalties under the lease & ought to 
have added the renaining three-quarters to capital. 
Consequently ‘her estate was liable to account to 
her husband’s estate for the three-quarters 
received by her during her lifetime, the Statutes 
of Limitations not running in her favour, she 
being the sole trustee of the will & having herself 
received the rents & rvyalties.—2e LloDGKINSON, 
HODGKINSON tv. HODGKINSON (1924), 1382 1. T. 
526. 

413. ——— Absence of express provision that 
tenant for life unimpeachable.|—FRe Ripar, HWEL- 
LARD v. Moopy, No. 411, ante. 

414, -——--—- —.]—-A tenant for life under 
Scttled Land Act, 1882 (c. 38), of mineral Jand, 
though not declared unimpeachable for waste 
by the settlement, is not as regards open mines 
‘‘impeachable for waste in respect of minerals ”’ 
within sect. 11, & may therefore grant wu lease of 
such mines upon the terms of setting aside one- 
fourth only of the rent as capital money arising 
under the Act. 

The evidence shows that both the seams have 
been worked for coal, & had been worked by 
testator, but that was some time ago. It is said 
that in consequence of the lapse of time they are 
no longer open, but must be treated as abandoned 
mines. I do not agree with that view. It seems 
to me there is no evidence of abandonment, & 
those scams ought to be treated as open mines. 
As regards the Victoria seam, which,is 14 fathoms 
below the Brockwell scam, which is next above 
it, it is admitted that it has never been worked, 
& it does not. seem to me that within the authorities 
it. can be treated as an open mince (STIRLING, J.).— 
ke CHAYTOR, [1900] 2 Ch. 804; 69 1. J. Ch. 887; 
oF W. R. 125; 16 TT. 1. R. 5463 44 Sol. Ja. 
674. 

Annotation :—Refd. Ie Hall, Hall v. Hall, (1916] 2 Ch. 488. 

415. Capitalised rent passes with surface.]— 
Testatrix, having an absolute powcr of appoint- 
ment, gave the surface of land to her nephew, & 
the minerals under it to others. Under Scttled 
Estates Act, 1856 (c. 120), a lease of the mincrals 
had previously been made, & a part of the rents 
received had been set aside, & was in the hands of 
trustees to be invested’ under the Act in the pur- 
chase of other land :—Held: the rents so sect aside 
were lands in the hands of the trustees & passed 
with the surface.—He ScARTH (1879), 10 Ch. TD. 
499; 401. T. 184; 27 W. R. 499. 

416. Leases subject to subsequent settlement.)— 
Settled Land Act, 1882 (c. 38), 8. 11, governs the 
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distribution, as between the limited owner & the 
remaindermen under a settlement of the rents & 
royalties derived from mining leases granted under 
the powers of the Act by the persons having the 
linited interest under such settlement, but it 
dues not affect the rights of the limited owner & 
remaindermen under a subsequent settlement to 
which mines already demised have become subject, 
& in such a case those rights are governed either 
by the provisions of the settlement or by the law 
relating to open mines. 

Pitf. was entitled under his marriage settlement, 
made in 1886, during his life, to the rents, until 
sale, of one undivided third part, thereby settled, 
of certain mines devised & settled by the will of 
his father. In 1895 & 1902 he joined with the 
tenant for life of one other third part & the owner 
in fee of the remaining third part in the granting 
leases of the mines. Subsequently one-half of 
one of the other third shares devolved upon pltf. 
subject to the leases, & being caught by the terms 
of the conveyance in his marriage settlement. 
became subject to it :-—Held: pltf. was entitled, 
during his life or until sale, to receive the whole of 
the rents & profits derived from the one-sixth share 
in question during the continuance of the leases.— 
Re Want, Hai. v. WALL, [1916] 2 Ch. 4883 86 
L. J. Ch. 59; 115 L. T. 481. 

417. Leases invalid under Settled Land Act.|— 
A tenant for life, impeachable for waste, undcr a 
settlement which included real estate & unopened 
mines severed from the surface, which was not 
included in the settlement, granted a take-note 
or licence for three years to search for & work gold 
& other ores in the mincs subject to the rights of 
the Crown, if any. The tenant for life subse- 
quently acquired a lease from the Crown for twenty- 
one years of the gold & silver ores in the mines 
together with a release of the Crown’s statutory 
right of pre-emption over the base ores. He then 
granted further take-notes & Icases of the mines for 
short terms, all of which expired during his life, & 
received rents & premiums. None of the take- 
notes or leases were valid under Settled Land Acts. 
under which alone he had power to deal with the 
mines. On the expiration of the Crown lease he 
obtained a renewal for a further period of twenty- 
one years, & granted valid separate sub-leases of 
the gold & silver ores & of the base materials for 
the residue of the Crown term Iess one day. On 
the death of the tenant for life in 1916 the tenant. 
in tail in remainder, who had barred the entail, 
brought an action against the exors. of the tenant. 
for life claiming the amount of the premiums « 
three-fourths of the rents received by him, & a 
declaration that pltf. was entitled to the subsisting 
Crown lease subject to & with benefit of the sub- 
leascs. SARGANT, J., held that the take-notes & 
leases for short terms being invalid under the 
Settled Land Acts the rents & premiums received 
thereunder could not be recovered by pltf., & the 
subsisting Crown lease & sub-leases did not belong 
to the estate. The Ct. of Appeal affirmed the first. 
part of the decision of SARGAN®, J., but reversed 
the second, on the ground thut the tenant for life 
had used his position to obtain the Crown leasc., 
& that so far as the release of the right of pre- 
emption over the base ores was concerned that 
lease extended to something which was included 
in the settlement. He must therefore be taken to 
have acquired the lease as trustee for the bene- 
ficiaries, & pltf. was entitled to the unexpired 
portion of the lease subject to & with benefit of 
the sub-leases..—LLOYD-JONES v. CLARK-LLOYD, 
[1919] 1 Ch. 424; 88 L. J. Ch. 278; 120 L. T. 
578; 35 T. L. R. 278; 63 Sol. Jo. 317, C. A. 
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SUB-SECT, J.—FiDUCIARY OWNERS. 

Sce Settled Land Act, 1925 (c. 18), 8. 112; &, 
yenerally, TRusts & "TRUSTEES. 

418. Whether trustees may obtain leasing 
powers from court—Apart from statute—Trustees 
for infants—Leases beneficial to infants.]—The ct. 
cannot, independent of the statute, authorise 
trustees for infants to grant a mining lease, 
although the legal estatc is vested in such trustees, 
& such leases would be beneficial to the infants.--- 
Woop v. PATTESON (1847), 10 Beav. 5413 50 
K. BR. 690. 

Annotations -—Refd. Itc Shaw's Trusts (187)), L. Re 12 

Iq. 124; He Howarth (1873), 8 Ch. App. 416, n. 

419. Under statute—What is a settled 
estate.|—An estate devised to trustees upon trust: 
to sell absolutely, & to invest the proceeds of the 
sale in real or personal securities, & to pay the 
income to A. for life, & after her death to her 
children, followed by a declaration giving the 
trustees a full diserction as to the time & mode of 
sale, & a direction that, until sale, the income of the 
unsold estate should be applied as would have 
been that of the sale proceeds, is such a “ settled 
estate”? that the ct. will empower the trustees to 
grant Icases of if for mining purposes.— Re 
GREENE'S SETTLED Lestrates (1864), LLL. T. 301: 
10 Jur. N.S. 1098. 

420. --—- --—- Form of lease not settled by 
court.|—The ct. will grant an order under Settled 
Kstates Act, 1856 (c. 120), 5. 10, & 27 & 28 Vict. 
c. 45, s. 2, vesting in trustees powers of granting 
ining leases, without inserting in such order a 
clause requiring a form of lease to be settled in 
chambers.—J?e DORNING’S SETTLED ESTATES 
(1865), 13 L. T. 404.3 14 W. R. 125. 

421. ---—- Lease of contiguous land necessary 
for effective working of minerals.] -—The ct., in 
making an order for a lease of mines under Settled 
Mstates Act, 1856 (c. 120), will, in a proper case. 
withorise a lease, not only of the mincs themselves, 
but also of so much land as may appear necessary 
for the convenient & effective working of the 
minerals.——Re REVELEY’S SETTLED HsSTaris (1863), 
$2 1. J. Ch. 812; 8 1.7. 450; 11 W. R. 744. 

422. ----— Lease of wayleaves.| — Jie WaAL- 
LACE’S (LORD) SETTLED KsTaTEs, [1869] W. N. 
GG. 

Compare No. 397, ante. 

Nee, now, Settled Land Act, 1925 (c. 18),s. 11M (2). 
423. Whether right to grant leases implied- 
Trust for sale.|—Leases may be granted for the 
sale of an estate directed by a will to be sold.— 
JERVOISE v. CLARKE (1821), Madd & G. 963° 56 

Ii. R. 1028. 

424. Whether right to grant tenancy from year 
to year implied—Trust for sale—& direction for 
estate to be kept in ‘‘ good & tenantable order & 
repair.’’|—-?e NORTH, GARTON tv, CUMBERLAND, 
No. 266, ante. 

425, Whether right to grant leases of unopened 
mines implied—General power of leasing— Over 
land & mines.|—An cstate, with the mines & 
incrals, was settled, & power was given to the 
trustces to demise the hereditaments & the coal 
& minerals, etc., but so as the lessees should not 
be dispunishable for waste :—Held: (1) the Jast 
clause was repugnant, & the trustecs might demise 
mines, both opened & unopened at the date of the 
settlement ; (2) the royalty reserved by the Icase 
was in the nature of rent, & was payable to the 
tenant for life, & did not form corpus. 
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All the authorities establish this: that the 
produce of the mines is made part of the annual 
profits of the estate, & that whether in royalties, 
or in whatever other way it is produced, it forms 
part of those profits, & that it is not to be treated 
like timber cut, where the produce of it is 
invested, & the interest only is paid to the tenant, 
for life. I am of the opinion that the produce of 
the mines belongs to the tenant for life (ROMILLY, 
M.R.).—DALy 1. BECKETT (1857), 24 Beav. 114; 
3 Jur. N.S. 754; 5 W.R. 5143; 53 B. 1. 301. 


Annotations :—.1a to (1) Consd. Clegg v. Rowland (1866), 
35 L. J. Ch. 396; Re Komeys-Tynte, Kemoys-ynte v. 
Kemoys-Tynte, (1892] 2 Ch. 211. Dbtd. Re Baskervillo, 
Baskerville r. Baskerville, [1910) 2 Ch. 329. 


426. ——- —-.J-- CLEGG 1, 
No. 874, ante, 
42 


—-- ROWLAND, 
- Over land.) —Testator settled 
his real estate, making no mention of mines or 
minerals, & gave his trustees a general & un- 
restricted power of leasing any portion of his 
estate, but no special power of granting mining 
Jeases. After testator’s death seams of coal were 
discovered under a portion of his estate. There 
had never been any open workings of mines on 
any part of his estate : --deld : the trustees might 
under the power demise the unopened mines.-~— 
Re BARKER, WALLIS t. BARKER (1903), 88 L. T. 
G85. 

Annotations: Distd. Re Warter, Harter. Hartor (1913), 
57 Sol. Jo. 444. Refd. He Daniela, Weeks v. Daniels, 
[1912) 2 Ch. 90. 

428. — — ——.]—-Testator gave power to 
the trustees of his will to let from year to year, or 
for a tern of years, his real or leaschold property 
al’ such rent & subject to such conditions as they 
should think fit, & to accept the surrender of 
leases & tenancies, to expend money on improve- 
ments, & generally to manage the property accord- 
ing to their absolute discretion. There were 
opened & unopened mines on the estate :- leld: 
the trustees had no power to grant leases of un- 
opened mines.-- Re HARTER, TARTER v. HARTER 
(1913), 57 Sol. Jo. 444. 

429. -— ‘‘ Building or other leases.’’] —Testa- 
trix by her will devised to her trustees her un- 
divided share in certain Jands upon trust for sale, 
conversion, & investment & gave them power to 
postpone such sale & conversion, & declared that 
whilst any part thereof should remain unsold it 
should be lawful for her trustces to let & manage 
& to join with any other person or persons In 
letting & managing all such part thereof as for the 
time being should remain unsold, & also gave them 
power to grant any building or other leases for 
such term at such rents & upon such conditions 
as they might think fit. There were mines of coal 
& other minerals existing under the lands, some 
of the mines being open & others unopened : -- 
Held: the trustees had power to join with the 
persons entitled to the other undivided shares in 
the lands in granting mining leases, but the power 
did not. extend to unopened mines.—J/te BASKER- 
VILLE, BASKERVILLE ?. BASKERVILLE, [1910] 2 Ch. 
329 70 1. J. Ch. 687; 103.1. 7.90; 26 'T. 1. R. 
pias Daniels, (1912) 

ons i-- . Re Daniels, Weeks v. Daniels, [1912 
role 90 ; tec ieiers Harter (1913), 57 Sol. Jo. 

444. 

430. Right to join in grant of lease of opened 
mines—Trustees of undivided share in mines.|— 
Re BASKERVILLE, BASKERVILLE @. BASKERVILLE, 


No. 429, ante. 
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PART V. SECT. 2, SUB-SECT. 3. 


d. Whether right to grant leases implied—-1 
46 Ne. L. R. 84d ; ([1909] 2 S. L. T. 127.—SCOT. 


Yust with power to scll.}—NAISMITH'S TRUSTEES 0, NAIBMITH, 11909) S.C. 1580; 
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Mines, MINERALS AND QUARRIES. 


Sect. 2.— Powers to grant leases and licences: Sub- | shaft for working the minerals under both cstates ; 


secls.3,4,5 &6. Part V. Sect.1: 


431. Exercise of leasing powers—During life of 
tenant for life impeachable for waste.]—'l'estator, 
after giving certain legacies & annuities, which, 
with his bebts, etc., were charged upon his real 
estate, in case the personal estate should be in- 
sufficient, devised the residue of his real estate to 
A. & B. in trust for the heirs of his body issuing 
& in default of such issue, to the use of the trustees, 
in trust to pay the rents, issues, & profits to C. for 
life, but impeachable of waste for culting down 
any timber during the life of C. or for pulling down 
any house or building without erecting a new one 
of equal value in its stead, or ‘‘ for digging or 
getting any part of any coal or cannel opened, or 
to be opened, otherwise than under & by virtue 
of & agreeable to the power thereinafter given for 
that purpose’’; remainder to DV. for life, im- 
peachable of waste for the same matters as those 
in respect of which C. was impeachable, except for 
cutting timber; remainder to the trustees, to 
support contingent remainders ; remainder to I. 
in tail male; with several other remainders over, 
& the ultimate remainder (reversion) to the right 
heirs of testator. Then followed a power to ‘‘ the 
person or persons (except C.) who by virtuc of the 
limitations thercinbefore expressed should, for 
the time being, be seised of, or entitled to, the 
actual freehold of the hereditaments thereby 
devised in strict settlement, or to the annual] rents, 
ixsues, & profits thereof,’’ to grant leases, in posscs- 
sion, of the mines, at: mine-rent; & a similar 
power to grant leases of the lands: --J/cld: the 
trustees, who had the legal estate during the life 
of C., had during her life power to grant Icases of 
the coal or cannel mines.--LEIGH v. BALCARRES 
(KARL) (1848), 6 C. B. 8473 136 K. R. 1481. 

432. ——— Grant of one lease of two estates held 
on different trusts.)—'I'wo contiguous estates were 
devised to trustees upon trust for distinct cestuis 
que trust. By an order made under Settled 
Kstates Act, 1856 (c. 120), power was given to the 
trustees to grant mining leases in conformity with 
& subject to the provisions of Settled Estates 
Act, 1856 (c. 120); such leases to be granted with 
the consent of the respective tenants for life if of 
age. The trustees & the two tenants for life 
entered into an agreement with defts. to grant 
them a mining lease of the two estates for forty 
years, or fifty years if the et. should consent 3 both 
estates were intended to be comprised in the same 
lease, & the rents & royalties were to be reserved 
as if they were one estate, & there was to be one 


PART V. SECT. 2, SUB-SECT. 6. 


©. Iteservalion of minerals — No 1 
right to injure surface of land—Where 


rig od a dig Mt a h. -—— 
Mee-Afsccr oy, BERION 51), 2 All. J conditi 
391.-GAN, (1851) search «a condition 


f. Application for 


; lease—Progpect- 
tie) 


lease—Refusal on ground — that k. 
He Wie 1hbOh SN 

R ), 31. N.S. RO R. 
& G.) 97..—CAN. ae 





cient.|—A.-G. v. 


: Injunction to restrain : 
ae are | ap 
plication refused—Action before cer- 


tificate of improvements proper remedy.) tract with 


Sub-sect 1.) ! 


—NELSON & Fort SHEPPARD Ry. Co. 
v DUNLop (1900), 7 B. CG R 
M. M. Cas. 414.—CAN 


Whether prior licence to 
GREENER (1900), 33 N.S. Re 406.— 
CAN. 


$ Hor lease or licence—Sub- 
stantial compliance with 


’ 
CAN. 


Il. —— WHNydraulic lease — No con- 
Crown for location until 


& it was also agreed that the lessors should be at 
liberty to apply to the ct. under the Settled Estates 
Act for further powers of leasing :—Held: the 
trustees had no power to grant such a lease of the 
two estates, & specific performance of the agrec- 
ment was refused.—TOLSON v. SHEARD (1877), 5 
Ch. D. 10; 46 L. J. Ch. 815; 361. T. 756; 41 
J.P. 423; 25 W. R. 667, C. A. 

Annotation :—Mentd. Brown v. Peto, [1900] 1 Q. B. 346. 


Sup-s“ecr. 4.-- MORTGAGEERS. 

See Law of Property Act, 1925 (c. 20), 5. OY. 

483. Jurisdiction of court to sanction.|—Mtgees. 
of land, which was in the possession of a receiver 
appointed by the ct. in foreclosure proceedings, 
applied to the ct. before any foreclosure order had 
been made to sanction an exclusive Jicence for a 
term of years, & at a premium & royalties, to 
work deposits of peat on the mortgaged land :— - 
Held: the ct. had no power to sanction the licence. 
—STAMFORD, SPALDING & BOSTON BANKING Co. tv. 
KEEBLE, f1918) 2 Ch. 96; 82 L. J. Ch. 888; 109 
L. I. 310. 


SuUB-sECT. 5. -HMCCLESIASTICAL CORPORATIONS. 
See Settled Land Act, 1925 (c. 18), 8. 29. 
See ECCLESIASTICAL Law, Vol. ATX., pp. oll, 
512, Nos. 3711-3721. 


Sub-secr, 6.—-Tith CROWN, 

See, generally, CONSTITUTIONAL Law, Vol. XI., 
pp. 583-585, Nos. 843-852, 858-862. 

434. Crown with bare reservation of royal mines 
—Licence to search.|—Where the Crown has only 
a bare reservation of royal mines, they cannot 
grant a licence to any person to come upon another 
man’s estate & search for such mines. But when 
mines are once opened, they can restrain. the 
owner of the soil from working them, & can cither 
work the mines themselves, or grant a licence for 
others to work them.---LYDDALL v. WESTON (1730), 
2 Atk. 19; 26H. Jt. 409, L. C. 

Annotations :-—Consd. Seaman v. Vawdrey (1810), 16 Ver. 


390;  lloyd-Jones ». Clark-Lioyd, (1919) 1 Ch. 424. 
Mentd. Hillary v. Waller (1805), 12 Ves. 239. 


435. Opened mines.} — LYDDALL  t. 
WEsTON, No. 434, ante. 





consent granted.}—SMITIH v. 1., KFROOKS 
Vv. R. (1908), 40 S. C. R. 258.—-CAN. 


m. Vitle of Crown grantec.| — A 
Crown grant of a mineral claim vests 
such a title at least in the grantce that 
u squatter upon such lands must show 
a better title or move off.—SrENCER 
vo. JIARRIS (1899), 6 B. CG. It. 466; 
M. M. Cas. 204.—-CAN. 


n. Power of Cgown to make reserva- 
tions beyond statutory provisions. }|—- 
LA RosE MINING Co. v. TEMISKAMING 
& NORTHERN ONTARIO Jy. Co., C. R., 
[1909] A. C. 347.—CAN. 


- 411; 


precedent. |\—Re 


form suffi- 1 
ERLEY GOLD 


Part VJ.—Ricuts INcIDENTAL TO OWNERSHIP. 


647 


Part VI.—Rights Incidental to Ownership. 


SEcT. 1.—POSSESSION. 

SUB-SECT. 1.—RiauT To EXcLUSIVE PossEssion—- 
PROCEEDINGS FOR RECOVERY OF POSSESSION. 
436. Whether action for recovery of possession 

lies—Salt-pit.|-SaNDERs v. PARtKRipat (1607), 

Noy, 1382; 74 EE. R. 1095. 

437. -J—An ejectinent will lic for a 

coal mine, or a salt pit.- -COMYN v. KyNETO (1607), 

Cro. Jac. 150; 79 K. RR. 1381. 




















438. Coal mine.|—-CoMYN v. \WUHEATLY 
(1607), Noy, 121; 74 KM. RR. 1095. 

439. ——.|—CoMYN v. KyNnero, No. 437, 
ante. 

440. }—An ejectment “de miners 


carbonum in Gateside’’ is good, without showing 
how many; for by mines of coal in a certain 
district the number is understood by the practice 
& usage of the coal countries.— WHUITTrINGIUAM v. 
ANDREWS (1692), 4 Mod. Rep. 143; J Salk. 255; 
87 MW. BR. 3115 sub nom. ANDREWS v. WHITTING- 
NAM, Cart. 277. 


Annotation :—Retd. Low Moor Co. v. Stanley Coal Co. 
(1875), 33 L. T. 436. 


441, Stratum of coal./—By an inclosure 
Act it was provided that it should be lawful for 
the lord of the manor for the time being from time 
to time to come upon the commons & waste lands 
intended to be inclosed, to search for & raise any 
coal & ironstone being in or under the commons & 
waste lands. 

The comrs. allotted certain plots of land to S. 
& E., which afterwards vested in deft., who in 
1845 worked the coal under one of the plots of 
land, in 1847 under a second, in 1818 under a 
third, in 1849 under a fourth, & in 1855 under a 
fifth. Pltfs., who claimed the coal under the lord 
of the manor at the time of the inclosure Act, 
commenced, in 1867, an action of trespass for 
working the coal :—Held: the action was main- 
tainable, for the acts of trespass committed more 
than twenty years before suit could not be relied 
upon as constituting a possession adverse to pltfs., 
there being no suflicient evidence that the then 
owner of the mines was aware that the acts of 
trespass were being committed. 

A right to mines may be gained by possession 
& an ejectment may lie for a stratum of coal 
(Krniy, C.B.).--DARTMOUTH (EFAKL) v. SPITTLE 
(1871), 24 L. T. 67; 19 W. R. 444. 

Annotation :-—Refd. Glyn v. Howell, ([1909] 1 Ch. G66. 

442. ——  Tin-bound.}|—Dok d. FALMOUTH 
(EARL) v. ALDERSON, No. 1242, post. 

443. Surface & mines.|—Hjectment lics 
for land & a coalpit.—HAREROTILE v. PLACOCK 
(1604), Cro. Jac. 21; 79 BE. R. 17. 

44 J—Demise by lease of certain 
lands, together with the mines under them, with 
liberty to dig for ore in other mines under the 
surface of other lands not demised; the tenant 
fraudulently concealed a declaration in cjectment 
delivered to him, & suffered judgment to go by 
default. The declaration in ejectment did not 
mention mines at all, but the sheriff, in executing 
the writ of possession, by the concurrence of the 
tenant, delivered possession of the premises de- 
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mised to the tenant, & also of those mines in 
which he had liberty to dig:—Held: although 
the latter could not be recovered under the 
declaration in cjectment, still that the tenant: by 
his own act had estopped himself from taking 
that objection, & in an action for the value of three 
years’ improved rent, under 11 Geo. 2, c. 19, the 
landlord might recover the treble rent, in respect 
not. only of the demised premises, but of the mines 
in which the tenant had only a liberty to dig. 
The improved or rack rent mentioned in 
11 Geo. 2, c. 19, s. 12, is not the rent reserved, 
but such a rent as the landlord & tenant might 
fairly agree on at the time of delivering tho 
declaration in ejectment, in case the premises were 
then to be Jet. 

Here the ejectment is to recover, among other 
things, a certain number of acres of common Jand. 
Under certain common lands there are mines. 
The cjectment might be to recover these lands or 
not, according as the tenant was or was not in 
possession of the surface land; for if he was in 
possession of such land, there can be no doubt 
that the mines under it might be recovered 
(BAYLEY, J.).—CRocKER v. FOTHERGILE (1819), 
23. & Ald. 652; 106 KB. OR. 508, 

445. Open mines.}—Account of profits of 
coal mines not decreed without showing posses- 
sion; the bill retained, with liberty to bring 
éjectment. 

Deft. having got possession, the lessee’s plain 
remedy was, as the mines were open, to have 
brought an ejectment. (LORD HARDWICKEK, C.).— 
Saver +. Piprce (1719), 1 Ves. Sen. 2325; 27 
MW. R. 1002, 1. C. 

Annotations :—Consd. Parrott vr. Palmer (18384), 3 My. & K, 

632. Refd. Haigh v. Jaggar (1815), 2 Coll. 231. 

446. Unopened mines.] — (1) Property 
was settled in 1747 to M. for life, with remainder 
do his three daughters in tail general. In 1788 a 
deed of partition was made of the several parcels 
comprised in the settlement, with an express 
exception of all mines & minerals already opened 
or thereafter to be opened. “There was in that deed 
a covenant to Jevy a fine; & in about a month 
afterwards a fine was levied, & the enumeration of 
the premises was in the very terms used in the 
deed to describe the premises of which partition 
was to be made, not mentioning mines & minerals : 
-—Held: the deed & fine making together one 
conveyance, the operation of the fine was limited 
to the words of the decd, & consequently it had no 
operation upon the mines or mincrals. 

(2) An objection was made that ejectment could 
not be maintained for unopened mines, which 
might have no existence :—Held : that objection, 
if of any weight, was obviated by the consent 
rule.-—Dok d. Lorp v. Kinaspury (1848), 10 
L. IT’. O. S. 442. 

447, —— By licencee of minerals.]—CROCKER 
v. FoTuerGiLn, No. 444, ante. 

- J—(1) The owner of the fee 
granted to A., his partners, fellow-adventurers, etc., 
free liberty to dig for tin & all other metal, 
throughout certain lands therein described, & to 











a 








| —-.}—Voiet v. GRoves (1906), | 387.—OAN. 

PART VI. SECT. 1, SUB-SECT. 1. 12°33. C. it. 170; 3W.L. R. 428.— r. Failure by both aha Fe 
Oo. Ons title.) — | CAN. prove title.|—RYAN, 0. 4 
CLARKE 9. ines Geis Be R. q. ——.] — CALDWELL v. Davys | (1899), 6 B.C. R. 431; 1M. M. Cas. 

130; 1M. M. Cas. 281.—CAN. (1900), 7 B. C. RR. 156; 1M. M. Cas. | 289.—CAN. 
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Sect. 1.—Possession: Sub-sects. 1 & 2. Sect. 2: 


Sub-sect. 1, A.] 


raise, make merchantable, & dispose of the same 
to their own use; & to make adits, etc., necessary 
for the exercise of that liberty, together with the 
use of all waters & watercourses, excepting to the 
grantor liberty for driving any new adit within 
the lands thereby granted, & to convey any water- 
course over the premises granted, habendum for 
twenty-one years; covenant by the grantee to 
pay one-eighth share of all ore to the grantor, & 
all rates, taxes, ctc., & to work effectually’ the 
mines during the term; & then, in failure of the 
performance of any of the covenants, a right of 
re-entry was reserved to the grantor :—Held : this 
deed did not amount to a lease, but contained a 
mere licence to dig & search for minerals, & the 
grantee could not maintain an ejectment for mincs 
lying within the limits of the set, but not connected 
with the workings of the grantee. 

The words import a grant of such parts... 
ouly as should, upon the licence & power given 
to search & get, be found within the described 
limits, which is nothing more than the grant of a 
licence to search & yet, irrevocable, indeed. on 
account of its carrying an interest, with a grant of 
such of the ore only as should be found & got, the 
grantor parting with no estate or interest in the rest. 
If so the grantee had no estate or property in the 
land itself, or any particular portion thereof, or in 
any part of the ore, metals or mincrals, ungot 
therein; but he had a right of property only, 
as to such part thercof a. upon the liberties granted 
to him should be dug & got. That is no more 
than a mere right to a personal chattel, when 
obtained in pursuance of incorporeal privileges 
granted for the purpose of obtaining it... & is 
not sufficient to support the present action of 
ejectment (ABBOTT, C.J.). 


(2) The grantee commenced working the mines, 
but after some time discontinued, not being pre- 
vented by the want of water, or any other in- 
evitable accident. The grantor, after some lapse 
of time, verbally authorised other persons to dig 
for ore throughout part of the land described in 
the deed, & met those persons on part of the land, 
& pointed out the boundaries within which they 
were to exercise the liberty; & himself subsc- 
quently entered into a mining adventure with 
other persons, which was carried on within the 
limits described in the indenture; & afterwards, 
in consideration of the surrender of the first grant, 
& of certain payments, demised the premises to 
a lessee for twenty-one years ; & upon the execu- 
tion of this lease, the original deed was delivered 
up, but there was no surrender in writing :— 
Held: these acts amounted to a re-entry by the 
grantor, inasmuch, as unless referred to the 
exercise Of that right, they would be acts of tres- 
pass by him.—Dor d. HANLEY v. Woop (1819), 
2B. & Ald. 724; 106 EB. R. 529. 
Annotations :—.18 to (1) Distd, Joncs v. Reynolds (1836), 

Ad. & Kl. 805. Consd, Muskeott v. Hh (e39), Bina. 

N.C. 694. Distd. Rogers v. Bronton (1847), 10 Q. B. 26. 

Consd. Martyn v. Williams (1857), 1 H. & N. 817. istd. 

Low Moor Co. v. Stanley Coal Co. (1876), 34 L. T. 186. 

- a. aH Coane & Mersey Canal Co. (1825), 3 L. J. O. 8. 

ee Stesad ay oe ea a (1842), 4Y.&C. Ex. 538; 

10 Exch. 222; Griffiths v. Jenkine cisaer mars aoe : 

489; Roads v. Trumpington Overseers (1870), L. Ret 6 
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t. Right to account — Crown — 
Where mining riyhts of land teesnaserd 


}—A.-G. c 


upon reserved to Crown. ane fe 


quarry :—Ze 


whom account ordered — 
One of several tenants in common.)— 
One of two tenants in common of 
art of it as a stone 
: the other tenant in 
common was cntitled to an injunction 
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Q. B. 56; Sutherland v. Hoathcote, [1892] 1 Ch. 475. 
Generally, Reftd. Holmes v. Powell (1856), 8 De G. M. & G. 
572. Mentd. Prendergast v. Turton (1841), 11 l. J. Ch. 
22; Lee v. Stevenson (1858), E. B. & E. 512. 

.|—Low Moor Co. v. STANLEY 


No. 171, ante. 








449. 
Coat Co., Lirp., 


Sus-skcT. 2.—Loss oF RiGut To RECOVER 
POSSESSION BY LAPSE OF TIME. 

Application of Real Property Limitation Acts-— 
Severance of surface & minerals.]—See Limita- 
TION OF AcTrons, Vol. XXXIJ., pp. 438, 439, 440, 
Nos. 1093, 1099-1103. 

In Duchy of Cornwall.]—Scee Duchy of Cornwall 
Act, 1844 (c. 105), ss. 73, 74. 


Sect. 2.—RIGHTS AGAINST PERSONS WRONG- 
FULLY TAKING MINERALS. 
SUB-SECT. 1.—NATURE OF REMEDY. 

A. Action for Account. 

450. Right to account.;—Where a mine owner 
had passed his boundary, & taken coals from his 
neighbour’s mine:—Held: he was liable to 
account for the value of the coals at the pit’s 
mouth, with just allowances for the cost of raising, 
but not of getting or severing.—LLYNVI Co. v. 
BroagpEN (1870), L. R. 11 Kq. 188; 40 L. J. Ch. 
46; 23 L. T. 518; 19 W. ht. 196. 

Annotations :—Folld. Eccl. Comrs. for England v. N. KE. Ry. 

(1877), 4 Ch. D. 845. Refd. Jegon v. Vivian (1871), 40 


L. J. Ch. 389; Trotter v. Maclean (1879), 13 Ch. D. 574 ; 
Tucker v. Lingor (1882), 21 Ch. D. 18. 


451. .} — ECCLESIASTICAL COMRS. FOR 
ENGLAND v. NortTu KASTERN Ry. Co., No. 558, 

ost, 

452, ——.|—By the decree made in this suit 
in 1870, it was declared that defts. H. & ¥F., & the 
estate of deceased deft. W., were answerable for 
all minerals gotten or removed from under pltfs.’ 
farm; & an inquiry was directed what quantitics 
of minerals had been so gotten or removed, & it 
was ordered that the value at the pit’s mouth of all 
mineral so gotten or removed, with just allowances 
for carriage, but none for getting, should be 
certified. The decree was silent as to interest, no 
claim for interest being made at the hearing. 

After the decree defts. H. & F. died, & the suit 
was continued, so far as the inquiry was concerned, 
against their representatives. 

The Official Referee having, in Dec. 1889, 
reported the value at the pit’s mouth of the minerals 
taken to be £9,028 6s., pltfs., upon the further 
consideration of the suit in 1891, claimed to be 
entitled to damages in the nature of interest on 
that amount on the ground that the action was 
in the nature of an action of trover or trespass de 
bonis asportatis within Civil Procedure Act, 1533 
(c. 42), 8. 29 :—Held: the action must be treated 
as an equitable action to recover the benefits that 
defts. or their respective estates had received from 
the wrongful taking of the minerals belonging to 
pltfs., & not as an action of trover or trespass ; &, 
although according to the settled practice in the 
case of such an cquitable action, pltfs. might, at 
the hearing, have been allowed interest on the 
value of the mincrals wrongfully taken, yet, 





against further quarrying, & to an 
account against the lessee for one 
moiety of what had been already 

ed.—GOODENOW 2. 


quarri FARQUHAR 
(1873), 19 Gr. 614.—CAN. 
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pltfis. not having claimed interest at the hearing & 

the decree being silent as to interest, it was too 

late to claim it for the first time twenty years after 
the date of the decrec. 

This action is not an action for moncy had & 
received. Defts. are not required to account for 
what they have received, but for the value of the 
coal raised, that is to say the market price or 
Maid after making just allowances (LINDIEy, 

It was suggested ... that the action might be 
treated as an action for use & occupation, but it is 
clear that that cannot be so, because such an action 
will not lic where there has been a _ trespass 
(Lorges, L.J.).—PHu..ieps v. HOMFRAY, [1892] 1 
Ch. 465; 61 L. J. Ch. 210; 66 L. 'T. 6573; 36 
Sol. Jo. 199, C. “A. 

Annotation :—Refd. Omnium Insce. Corpn. v. United London 
& Scottish Insce. (1920), 36 T. L. R. 386. 
453. -]—GLYN Vv. LIOWELL, No. 173, 

ante. 

454. For whom account ordered—Lord of 
manor.|—WINCHESTER (Bpr.) v. KNIGHT, No. 456, 








post. 

455. ——— One of several tenants in common— 
Not consenting to operation.|—-JoB v. PoTToNn, No. 
554 


456. Against whom account ordered—Personal 
representatives of wrongdoer.|—-lord of a manor 
may bring a bill for an account of ore dug, or 
timber cut, by deft.’s testator.—WINCHESTER 
(Br.) v. Knitanr (1717), 1 P. Wms. 4063; 2 Mg. 
Cas. Abr. 226, pl. 7; 24 E.R. 447, L. C. 
.innolations :—Distd. Jesus College v. Bloom (1745), 1 Amb. 

54. Consd. Powell v. Aiken (1858), 4 K.& J. 343. Refd. 

Bourne v. Taylor (1808), 10 East, 189; Salisbury », 

Gladstone (1861), 9 H. L. Cas. 692; Portland v. Hill 

(1866), L. R. 2 Eq. 765; Phiilips vo. Homfray, {1892] 1 Ch. 

465. Mentd. Pultency v. Warren (1801), 6 Ves. . 

Lansdowne v. Lansdowne (1815), 1 Madd. 116; Veok v. 

Gurney (1873), L. Rh. 6 H. L. 377. 

457. -|—By the decree in 1870 it was 
declared that 1. & F. & the estate of their deceased 
partner were liable to pltfs. for minerals taken by 
them under plitfs.’ farm, & that HI. & F. were 
liable to compensate pltfs. for user of all roads & 
passages under the farm, & inquiries were directed : 
(2) as to the quantity Of minerals taken & their 
value; (6) what quantities of minerals had been 
carried by defts. through the roads or passages 
under the farm; (¢) what upon the result of the 
second inquiry, ought to be paid by defts. as way- 
leave for the user of the roads & passages: (d) 
whether the farm, & the mincral property of 
pltf{s. under it, had sustained any & what damaye 
by reason of the way in which defts. had worked 
under the farm. Pending these inquiries I’. died, 
& his extrix. moved to stay proceedings under 
inquirics (b), (c) & (d) :—Held: proceedings under 
inquiries (b) & (c) must be stayed, for that, apart 
from cases of breach of contract, a remedy for a 
wrongful act done by a deceased person cannot be 
pursued against his estate, unless property or the 
procecds or value of property belonging to another 
person have been appropriated by deceased person 
& added to his estate.—PHILLIPS v. IL[OMFRAY 
(1883), 24 Ch. ID. 439; 49 I. 1.5; 382 W. R. 63 
sub nom. PHILLIPS v. HOMFRAY, LIOMFRAY v. 
PuILLips, 52 L. J. Ch. 833, C. A.3 on appeal, sub 
nom. PHILLIPS v. FOTHERUILL (1886), 11 App. Cas. 
ire me Raggett (1877), 46 1.3. Ch 

n —_— - . ’ deals . 
849 sionals Howteay., (isge} 1 Ch. 465. Mentd. 
Batthyany v. Walford (1887), 36 Ch. D. 269; Finlay ». 
Chirney (1888), 20 Q. B. D. 494; Concha v. Murrieta, De 
Mora v. Concha (1889), 40 Ch. D. 543; The Duke of 
Buccleuch, [1892] P. 201; Peebles v. Oswaldtwistle 
Gractiog WkeOIT Gh. 38) ; Millie» Wadeson, [1800] 1 
Q. B. 714; Jackson v. Watson, [1909] 2 K. B. 193; KR. 2. 
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sroes, Mf, POSEY GU 20, I Ae a 
as, e e 4 ° ® 
Ch. 108; A.-G. v. D oval Hotel 11920) Ae 


508; Brocklobank v. Re 11925 ee eee i ia 
458. }—WrigHT v. Lean (1888), 4 
T. L. R. 573, C. A. 

459. ——.|—-PHILLIPS v. Homrray, No. 
457, ante. 


See, also, EXECUTORS, Vol. XXIV., pp. 648, 649. 
‘ Against mortgagee.}]——IIoop  v. 
KASTON, No. 301, ante. 
-——— Wrongful working by mortgagor 
in possession.]|— Where a trespass was committed 
on pitfs.’ mine, & an air course & level roads made 
through it underground to connect adjoining 
collicries in mtge. to defts., & large quantities of 
pitf.’s coal were thereby fraudulently gotten & 
removed without their knowledge :—-Held: (1) 
defts., the mtgees., could not be made accountable 
for any portion removed by their mtgor. while 
they allowed him to remain in possession notwith- 
standing the proceeds of the coal, so wrongfully 
removed by hin, had found their way week by 
week but without notice of the fraud, into defts.’ 
hands, & notwithstanding they continued the use 

















| of the air course & roads after taking possession, 


retained in their employment as manager of the 
collieries the person by whose agency the fraud 
had been perpetrated ; (2) this ct. had no juris- 
diction to give pitfs. compensation in respect of 
consequential injury by reason of large portions 
of their coal being rendered unworkable & uscless 
to them; (3) defts., the mtgees., could not be 
allowed to retain the user of the air course or 
roads, although the continuance of that user 
might be no special injury to pitfs. ; (4) not having 
themselves made such apertures, they could not 
be ordered to {ill them up; (5) all the proceeds 
having been traced to the mtgees. & no portion 
retained by the agent, the latter could not in this 
ct. be made personally chargeable for the value of 
the coal removed notwithstanding his own fraudu- 
lent conduct in the transaction. 

(6) Form of order, under such circumstances, & 
of decree for an account against the mtgor. & 
mtgees. & as to the allowances to be made to 
defts. in respect of the coal for which they were 
held accountable.— POWELL v. AIKEN (1858), 4 
K. & J. 3843; 70 I. R. 144. 

Annotations :—-As to (1). Refd. lias «. Griffith (1878), 8 

Ch. D. 521. fs to (2) Refd. Hilton r. Woods (1867), L. R. 

4 Ky. 432. 48 to (6) Refd. Liynvi Co. v. Brogden (1870), 


L. i. 11 Eq. 188. Cenerally, Refd. Bowser v. Maclean 
(1860), 2 De G.F. & J. 415. 


462. —-—.}—PItfs. were mitgees. in pos- 
session of a collicry, & were also treated by the ct. 
as lessees of the same colliery under a lease for a 
fixed term of years ut a rent & a certain royalty for 
all coal gotten. The lease contained covenants 
to leave pillars of coal to support the roof & not 
to work or remove the pillars. The mtgecs. 
underlet the colliery & gave their sub-lessees per- 
mission to work & remove the pillars, which they 
did :—-/Teld: in taking the accounts as against 
nitgees. in possession, the mtyecs. having allowed 
their sub-lessees to take the coal, must be treated 
as having taken it themselves, &, having so taken 
it wrongfully in breach of the covenants in the 
lease, must be charged, not with the amount of the 
royalty reserved, but with the full value of the 
coal, subject to a deduction for the costs of bringing 
it to the surface, but not for the costs of severance ; 
& the foreclosure, which had been made absolute 
before the appeal was heard, was reopened.— 
TAYLOR v. Mostyn (1886), 33 Ch. D. 226; 65 
L. J. Ch. 893; 55 L. T. 651, C. A. 

Annotation :--Mentd. Re Gregory, Love, Francis v. The Co., 
{1916) 1 Ch. 203. 
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Sect. 2.—Rights against persons wrongfully taking 
minerals: Sub-sect. 1, A., B., C. & D.] 
463. Nature of account—Market price or value 
after making Just allowances.]—PuILLIrs v. Hom- 
FRAY, No. 457, ante. 


B. Injunction. 

See, generally, INJUNCTION, Vol. XXVITI., pp. 
361 e¢ seq. 

464. Right to injunction.|—TAyLor v. CRAMP- 
TON (1721), Bunb. 05; 145 E. R. 608. 

465. ——— Trespass to minerals.]——SauTH v. 
CLARKE (1771), 2 Dick. 455; 21 EH. KR. 346, L. C. 

466. -}] — FLAMANG’S CASE (circa 
1783), cited 7 Ves. at p. 308; 32 B. R. 126, L. C. 
Annotations :—Folld. Mitchell v. Dors (1801), 6 Ves. 147. 

Consd. Thomas v. Oakley (1811), 18 Vos. 184. Refd. 

Hanson v, Gardiner (1802), 7 Vos. 305; Smith v. Collyer 

(1803), 8 Vos. 89; Crockford v, Alexander (1808), 15 

Ves. 138; A.-G. ». Hallett (1847), 16 M. & W. 569. 

467. -|] — Injunction where deft. 
having begun to take coal in his own land had 
worked into that of pltf.—M1r1rcHELL v. Dors 
(1801), 6 Ves. 147; 31 1K. BR. 084, L. OC. 

Annotations :—Refd. Crockford v. Alexander (1808), 15 Ves. 
138; Haigh vo. Jaggar (1845), 2 Coll. 231. Mentd. Smith 
v. Collyer (1803), 8 Vox. 89; Lowndes v. Bottle (1864), 3 
Now Rep. 409. 

468. -|—Injunction against trespass 
upon irremediable mischief, in nature of waste, 
on a bill by the lord of a manor & his lessees 
against taking stones, having a peculiar valuc, 
found at the bottom of the sea within the limits 
of the manor.—CowPreER (“IARL) v. BAKER (1810), 
17 Ves. 128; 34 E.R. 50, I. C. 

Annotation :— Mentd. Lowndes v. Bottle (1864), 3 New Rep. 


469, —— —!—The jurisdiction against 
waste by injunction & account applied to trespass, 
by exceeding a limited right to enter & take stone 
from a quarry; being a destruction of the in- 
heritance ; as in the case of timber, coal, etc.— 
oe OAKLEY (1811), 18 Ves. 1843; 84 I. R. 
ol 9 de -@ 
ar ions :-—Refd. Bowser v. Maclean (1860), 2 Do G. F. & 


J. 53; Lowndes . Bettle (1864), 33 L. J. Ch. 451. 
Mentd. Huigh v. Jagyar (1845), 2 Coll. 231. 
































iis -]—NoORWAY v. Rowe, No. 226, 
ante, 
471. -|—In cases of trespass, not in 





une of @ single but of a continuous kind & especially 

in case of mines, the ct. would grant an injunction, 

the case being in the nature of a nuisance (KINDER- 

BLEY, V.-C.).---Ilopkins v. Cappick (1851), 18 

L. T. O. S. 236. 

_ 472. ——.]—Whcere houses of pltfis. were 

injured by mining operations of deft. in adjoining 

land which would have caused the soil to subside 
without the additional weight of the houses, 
decree made for perpetual injunction & com- 
pensation.—IUNT v. PEAKE (1860), John. 705 ; 

20 L. J. Ch. 785; 253.P.5; 6 Jur. N.S. 1071; 

70 K. R. 603. 

Annotations :-—Reld. Richards v. Jonkins (1868), 18 L. 'T. 
437; Liynvi Co. v. Brogden (1870), L. R. 11 Eq. 188; 
Birmingham Corpn. v. Allen (1877), 46 L. J. Ch. 673. 
Mentd. Dalton v. Angus (1881), 6 App. Cas. 740. 

473. — -|—A motion for an injunction 
to restrain working into adjoining coal mines, 
having stood over on an undertaking, & the ct. 
having refused adversely to order an inspection, 
the application was renewed & inspection pressed 
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for, no aflidavits having been filed by defts., 
although some were prepared, & there being only 
an imperfect plan :—Held: pltfs. undertaking to 
answer such damage as the ct. should award, an 
interim order must be made until a specified day, 
the motion to stand over till the day previous ; 
there must be an order to vicw, defts. to be at 
liberty meantime to bring on the motion, & apply 
to discharge the order to vicw.—WHALEY 1. 
BRANCKER (1864), 10 L. T. 155; 10 Jur. N.S. 
535; 12 W. It. 595. 





474, —— .]}—HILTON v. Wouns, No. hd2, 
post, 
475. ——— ——— Minerals not intended to be in- 


cluded in grant.|-—Plti{s. were seised in fec of lands 

to which their predecessurs derived title under a 

conveyance in the reign of Queen Elizabeth, 

wherein the grantor reserved to himself & his heirs 

male a rentcharge of 7s. 8d., & which contained a 

proviso that the grantee & his heirs should not dig 

or get any coal upon the lands for sale, but only 
such as should be burned or employed thereon. 

Deft. claiming title under a demisc from a descend- 

ant of the same grantor, had for more than twenty 

years worked from mines of his own under adjaccnt 
lands, into, & had taken coals from, the mines 
under pltfs.’ lands:— Held: (1) the proviso in 

the original conveyance was a covenant, & not a 

repugnant condition, & it did not affect the amount 

of damages which pltfs. were entitled to claim, as, 
under it, the grantee was still entitled to get: all the 
coal for his own use, though not to sell it; (2) deft. 
had not acquired any title to the mine by possession 
under the Stat. Limitations, & pitts. were entitled 
to un injunction with an account for six years ; 

(3) as the deft. had been working under a bond fide 

belicf as to his title, he was entitled, in taking the 

account, to an allowance of his expenses of severing 
the coal as well as bringing it to bank. 

I can well understand that there might be cases 
in which, from the manner of working coal, a 
person who began to work it, & was a mcre wrong- 
docr & trespasser, might have acquired a title to 
a certain seam or areca of coal, & that, by the mode 
of driving the levels & opening a certain area of 
coal, there might have been possession acquired 
to the whole thing as a mine or as a seam of coal, 
& not merely to the particular quantity of coal 
that was actually hewn & gotten (HALL, V.-C.). 

The property being coal, if a trespasser takes 
away that coal, I cannot measure the damage in 
any other way than by the value of that coal. 1 
cannot discount it in any way by the consideration 
of whether it would ever have been gotten or not 
for the purpose of being employcd upon the tenc- 
ment & premises (IIALL, V.-C.). 

As to the time during which the account is to 
go, that is clearly covered by the statute (HALL, 
V.-C.).— ASHTON v. STOCK (1877), 6 Ch. D. 719; 
25 W. RK. 862. 

Annotations :—.18 to (2) Apld., Thompson v. Hickman, [1907] 
I Ch. 550. As to (3) Refd. Trotter v. Maclean (1879), 13 
Ch. D. 574. 

476. J—Where from inadvertence 
in granting a long lease a lease renewable for ever, 
mines ... which were not known or thought of 
were not included in the lease, & where the land- 
lord could not enter upon the mines because he did 
not reserve the power; ...in such a case as that, 
where the tenant chooses to take upon himself to 
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PART VI. SECT. 2, SUB-SECT. 1.—B., 


465i. Right to injunction— pass 
iid ae Ethie Meee ee Co. v. 
| HOLD e 
& A’B.6.— AUS, oO?) 4 W. W. 


JOHAN 


465 ii. ——- ——. 
SEN (1908), 8 W. L. lk. 955; 9 

W. L. R. 151.—OAN. 
bo —— —— Minerals under 
street.}—BAND OF Hore & 


ConsoLs Co. v. ALL Satnts Co. (1871); 
2 V. kh. 83.—AUS. 

6. ——— —— ——.] — BAND OF 
HoPE QUARTZ MINING Co. v. WILLIAMS 
FREEHOLD MINING Co, (1879), 3 
V. L. R. (Eq.) 257.-—-AUS. 


}—M‘DOUGALL Vv. 


public 
ALBION 


Parr VI.—Ricuts INcCIDENT4L ''0 OWNERSHIP. 


carry away the minerals bodily ... there should 
be an Injunction to prevent it (LORD BLACKBURN). 
—DOHERTY v. ALLMAN (1878), 3 App. Cas. 709 ; 
39 L. T. 129; 423. P.788; 26 W. BR. 513, UH. d. 


Annotations :—Mentd. Tucker v. Linger (1882), 21 Ch. D. 
18; Dashwood v. Magniac, (1891] 3 Ch. 306; Ie McIntosh 
& Pontypridd Improvements Co. (1891), 61 L. J. Q. B. 
164; Meux v. Cobley, (1892) 2 Ch. 253; West Ham 
Central Charity Board v. Kast London Waterworks Co., 
f1900] 1 Ch. 624; Motropolitan Electric Supply Co. v. 
(tinder (1901), 70 L. J. Ch. 862; Bickmore v. Dinner 
(1902), 88 L. T. 78; MeKacharn v. Colton, [1902] A. C. 
104; Formby v. Barker, [1903] 2 Ch. 539; Osborne »v. 
Bradley, [1903] 2 Ch. 446; Elliston v. Reacher, [1908] 2 
(th. 374; Leng v. Andrews (1908), 78 L. J. Ch. 80: Rose 
t. Spicer, Rose v. Hyman, [1911] 2 K. B. 234: Sunderland 
Orphan Asylum v. River Wear Corrs. (1911), 106 L. T. 
288; Sharp v. Harrison, |1922) 1 Ch. 502; Kelly ». 
Barrett, [1924] 7 Ch. 379. 


477. ——— Threatened trespass to minerals.|— 





WILSON v. GREY (1866), L. Ik. 3 Hq. 1173 36 
L. J. Ch. 62. 
478. Improper taking.!] — Perpetual in- 


junction granted to restrain the tenant of a farm, 
in part of which was a pool, through which ran a 
stream from the mountains, depositing, in its 
passage, mincral substances, from taking & carry- 
ing away from & out of the bed & bottom of the 
pool, or any part thereof, any soil, oxide of iron, 
ochre, shine, deposit or other mincral substances, 
& from puddling, loosening, disturbing & floating, 
& from causing to be puddled, loosened, disturbed 
or floated off, any soil, oxide of iron, ochre, shine, 
deposits or mincral substances already deposited, 
or thereafter to be deposited, upon the beds of the 
pool, the right of pltfis. to the several mineral 
substances having been established by a verdict 
in an action at law brought by them against deft., 
& not in an issuc or action directed by the ct.— 
THOMAS v. JONES (1842), 1 Y. & C. Ch. Cas. 510; 
U2 MK. 1. 993. 

479. —— Improper working.]—'The proprietors 

of a coal mine had so worked their mine by opening 
cuttings to draw off the water therein that they 
had caused the neighbouring & adjoining mine of 
pitis. to be flooded, & trom such openings defts. 
had also abstracted coal from their neighbours’ 
mine, & sold the same for their own bencfit. 
_ An injunction was granted to restrain deft. from 
further proceedings ; to stop up the existing open- 
Ings & cuttings; from making another further 
opening which would have the effect complained 
of; for compensation for what damage had becn 
sustained by pltfs.; & for an account of the value 
of the coal abstracted. 

I shall, also, in addition to the usual costs, 
direct that the costs properly incurred by pltfs. in 
ascertaining the openings in deft.’s mine which had 
caused the injurious flow of water into pltfs.’ mine 
should be paid by defts. (Jamis, V.-C.).—PLANT 
v. Srorr (1869), 21 TL. T. 106. 

480. ——.] — PHILLIPS ot, 
FOTHERGILL v. PHILLIPS, No. 548, post. 

481, -| — Where defts. by removing 
the lateral support of their land caused the asphalt 
or pitch which formed the main ingredient of 
plitfs.’ lund to melt & ooze forth in their own Jand 


eer 


LIOMFRAY, 











4771. ——~ Threatened trespass to 6. 
minerals.}—NOBLE KIVE CONSOLI- 
DATED NING & MILLING Co., LTDb. 





a suit for injury 


I cans laadeaie apts 
jords may join wit wir Lonants in 
: i to the soil; & the 
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& thereupon appropriated it to their own use :— 
Held: an injunction was rightly granted by the 
first ct. to restrain them. & damages were recover- 
able both for injury caused by subsidence of pltis.’ 
surface & for loss of the pitch.--TRINIDAD ASPHALT 
Co. v. AMBARD, [1899] A. C. 594; 68 L. J. P. C. 
114; S81 L. T. 1382; 48 W. R. 116, P. C. 

Arnal Reta. Salt Union v. Brunner, Mond, [1906] 2 


482. At suit of reversioner.] — A.-(i. v. 
TOMILINE, No. 502, post. 

See, also, CopYHOLDS, Vol. XIII, p. 82, Nos. 
1030-1032, 1034, 

483. Grounds on which injunction granted — 
Mines a species of trade.|—I".AMANW’S Casi (circa 
1783), cited 7 Ves. at p. 808 : 32 E.R. 126, L. C. 
Annotations +--Refd. Mitcholl »v. Dors (1801), 6 Ves. 147 ; 

Hanson t, Gardiner (1802), 7 Ves. 305; A.-G. , Hallett 

(1847), 16 M. & W. 569. Mentd. Smith ». Collyor (1803), 

8 Ves. 80; Crockford v. Alexander (1808), 15 Ves. 138 ; 

Thomas rt. Qakley (1811), 1&8 Ves. 184. 

484. -|—liose v. NIXON (1737), cited 
2 Jac. & W. at p. 5553 37 Ie. R. 740, L. C. 
Annotations :-—Consd. Rowo v. Wood (1822), 2 Jac. & W. 

553. Refd. Jefferys v. Smith (1820), 1 Jue. & W. 302. 

















485. ——.J—J EFFERYS ¢. Smitu, No. 198, 
ante. 
486. ——— Trespass causing irreparable damage.| 


—]T"LAMANG’S CASK (circa 1783). cited 7 Ves. at 

p. 3083 32 1. BR. 126, 1.4 

Annotations :— Refd. Mitchell » Dors (1801), 6 Ves. 1473 
Hanson v. Gardiner (1802), 7 Ves. 305; Smith o Collyer 


(1803), 8 Ves. 89; Crockford vr. Alexander (1808), 15 Ven. 
138; Thomas ev. Oakley (L811), 18 Ves. 1&f£; AG. v. 


Hallett (1847), 16 M. & W. 569. 
487. —-— Defendant refusing to bring action 
at law.J|—Suit by a copyholder against a tenant 


‘of lands within the manor, to restrain deft. from 


taking stone from lands in his occupation. Deft. 
by his answer alleged, that it was & had been a 
common practice in the manor, to remove the 
stone which laid immediately under the surface, 
for the benefit of cultivation. At the hearing, the 
ct. made a deerce for a perpetual injunction, deft. 
declining to try his right tu take the stone in an 
action by law, te be brought against him by pitf— 
Cuppon v Moriey (1838), 7 Hare, 2025 68 
i. WR. 82. 

—-.J— See, further, INJUNCTION, Vol. X XVIII, 
pp. 880 cb seq. 


C. Money Had and deceived. 
See CONTRACT, Vol. NIL, p. 567, No. 4722. 


D, Trespass. 

Sec Civil Procedure Act, 1833 (c. 42), &, generally, 
‘TRESPASS. 

488. Right to maintain.J—CiunuG v. DARDEN, 
No. 1077, post. 

489, ——.| —DanrrmourH (JAK) o. SPITrLe, 
No. 441, caele. 

490. ——-- Copyholder.|—The lord of a manor. 
as such, has no right, without a custom, to enter 
upon the copyholds within his manor, under 
which there are mines & veins of coal, in order to 
bore for & work the same: & the copyholder may 
PART VI. SECT. 2, SUB-SECT. 1.—D. 


488 i. Right to maintain.)—TRABOLD 
v. MILLER (1903), Cout. 281.—CAN. 


v. LAST CHANCE MINING Co. (1903), 23 
C. L. TT. 252 > 9 B. C. R. 514.—-CAN. 

_d. Agreed boundary line out- 
side land of both partics—Acquisilion 
of outside land by one party—Injune- 
tion refused to other for breach of agree- 
ment, for want of title to outside land.J— 
BaNnD OF HOPE & ALBION CONSOLS 
REGISTERED v. ST. GEORGE & BAND 
OF Horr UNITED Co. REGISTERED 
(1870), 1 Vv. R. 183.—AU5. 





A.-G. representing the Crown may 
join in the sume suit for an injunction 
to restrain mining for gold & an account 
of gold removed ; the same act, defts. 
mining, being a common injury to all. 
—A.-G. v. Boyp (1872), 3 V. R. (Kq.) 
192.— AUS. 


f. ——— Trespass to minerals re- 
served.J—STAPLES v. Harpur (1866), 
17 Ir. Jur. 121.—IR. 


g. Teasce of Crown in 
possession under gold mining lease. )}-— 
ALADDIN GOLD MINING Co. REGISTERED 
o. ALADDIN & 'frRY-AGAIN UNITED 
GOLD MINING Co. REGISTERED (1869), 
6 W. W. & A’B. 266.—AUS. 

h. Applicant for mining lease 
of claim not regularly marked owl— 
No action against persons entering .€ 
staking according to regulations. |-— 
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Sect. 2.—Rights against persons wrongfully taking 
minerals: Sub-sect. 1, D., EF. & F.; sub-sect. 2, 
A., B. & C.) 


inaintain trespass against him for so doing 
BouRNE v. TAYLOR (1808), 10 Hast, 189; 1038 


BE. R. TA7, 
Annotation :—Refd. Rogors v. Taylor (1857), 1 H. & N. 706. 


491. When action maintainable—Necessity for 
actual possession.)—Cox v. GLUE, No. 84, ante. 
92. .}--A person having only an 
intercsse termini cannot maintain an action on a 
covenant for quiet enjoyment; neither can he 
maintain an action for trespass, or for damages.— 
WALLIS v. ITANvs, [1893] 2 Ch. 75; 62 L. J. Ch. 
586; 68 L. T. 428; 41 W. R471; 9 T. L. R. 
288; 37 Sol. Jo. 2843 3 R. 351. 
——.]—See, also, No. 117, ae, No. 497, 











post. 

493. —— Necessity for title.}] — Resp., who 
lield land under a grant from the Crown by which 
all mines & minerals were expressly reserved to 
the Crown, brought an action against applts. for 
the removal of niinerals from under his land. After 
the commencement of the action he obtained a 
statement in writing from the Crown that no claim 
was made on the part of the Crown to the minerals 
in question :— Held: this statement had no rctro- 
spective effect so as to vest in resp. a title to the 
miincrals at: the commencement of the action & the 
action would not lic.—FERNANDO v. DE SILVA 
(1912), 82 L. J. P.C. 1113 107 LT. 670, P. C. 

494. Who may maintain action — Licencee.]|— 
Trespass & not case will |: for encroaching on a 
lead mine, though pltf. has no property in the 
soil above the mine, but only a liberty of digging. 
-—-I]ARKER v. BIRKBECK (1764), 3 Burr. 1556; 1 
Wm. Bl. 482 ; 97 Ii. 1. 978. 

Annotations :—Apld. Low Moor Co. tv. Stanley Coal (Co. 
(1875), 33. L. T. 436. Refd. Muskett ». Hill (1839), 4 
Bing. N. C. 694; Weeton v. Woodcock (1839), 6 M. & W. 
587; Sutherland v. Heathcote, [1891] 3 Ch. 504. Mentd. 
Beck d. Fry v. Phillips (1772), 5 Burr, 2827; Scott v. 
Shepherd (1773), 2 Wm. BI. 892; Chambers v. Donaldson 
(1809), 11 Kast, 66; Humphrey v. Nowland (1862), 15 
Moo. P. C. GC. 343, 

495. —-— Acquisition of title under Statute of 
Limitations.,—Low Moor Co. v. STANLEY COAL 
Co., Lrp., No. 171, ande. 

496. Copyholder.| — Liewis v. 
WAITE, No. 117, anile. 
eo] --(1) In an ordinary copyhold 
manor the estate of the copyhold is in the soil 
throughout except as regards trees, mines, & 
minerals, the property in which remains in the 
lord. When the lord has removed minerals the 
space left. belongs to the copyholder. The right of 
the lord is not like that of a vendor of freeholds 
who has reserved mines, & remains the owner of 
the vacant space from which minerals have been 
removed. In a Crown manor, where the Crown & 
its lessees were by custom entitled to enter on the 
land for the purpose of working the minerals, deft., 
the lessee of the Crown mines, who was also lessee 
of the S. mine outside the manor, claimed a right 
to use a crut or underground way beneath the 
land of the pltfs., who were copyholders of part 
of the manor, for the purpose of conveying minerals 
from the S. mine to the deep pit by which the 
manorial mines were worked, & thence by a branch 
railway constructed by deft. over part of the same 
copyhold to the main line :—Held : such user was 
a trespass, &, no case of acquiescence on the part 
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of plitfs. or their predecessor in title having been 

established, they were entitled to an injunction to 

restrain deft. from carrying the S. minerals over 
or under their copyhold land. | 

(2) If a stranger takes the minerals, the copy- 
holder can bring trespass against the stranger for 
interfering with his possession, & the lord may 
bring trover, or whatever the form of action may 
be now, against the stranger to recover the 
minerals (JESSEL, M.R.). 

(3) If a freeholder grants lands, excepting mines, 
he severs his estate vertically, i.e. he grants out 
his estate in parallel horizontal layers, & the 
grantee only gets the parallel layer granted to him, 
é& does not get any underlying mineral layer or 
stratum (JESSEL, M.IR.). 

(4) He has used the words ‘‘ reservation of the 
minerals,’? meaning an exception of the mines 
(JESSEL, M.R.).—HARDLEY v. GRANVILLE (1876), 
3 Ch. D. 820; 45 L. J. Ch. 669; 34 L. T. 609; 24 
W. R. 528. 

Annotations :—As to (1) Distd, Tucker v. Linger (1882), 21 
Ch. D. 18. Refd. Powel] ». Vickerman (1887), 3 T. L. I. 
358; Dorry v. Sanders, [1919] 1 K. B. 223. .18 to (3) 
Distd. Ruabon Brick & Terra Cotta Co. v. G. W. Ry., 
[1893] 1 Ch. 427. Folld. Batton Pooll v. Kennedy, [1907] 
1 Ch. 256. Consd. Thomson v. St. Catharine’s College, 
Cambridge, ete., [1919] A. C. 468. Refd. G. W. Ry. v. 
Cofn Cribbwr Brick Co., [1894] 2 Ch. 157. Generally, 

mentd,. webl v. Knight, Hedley v. Webb (1901), 76 


es 





Against lord of manor.]—Sce Copry- 
WOLDS, Vol. XIII., p. 82, No. 1033. 

498. Against whom action maintainable — 
Whether against personal representatives of tres- 
passer.J—Wariaur v. Leta (1888), 4 T. L. Mt. 
0738, C. A. 

See, generally, ExgecuTors, Vol. XXATV., pp. 
647, 648, Nos. 6739, 6740. 


Li. Trover. 

See, gencrally, TROVER. 

499. Right to maintain action.|— MARTIN t. 
PORTER, No. 567, post. 

500. «]} — The jury are to determine what 
damages shall be given: if there was fraud or 
negligence on the part of the deft., they may give, 
as damages under the count in trover, the value of 
the coals at the time they first became chattels. on 
the principle laid down in Marlin v. Porter, No. 
567, post; but, if they think that deft. was not 
guilty of fraud or negligence, but acted fairly & 
honestly in the full belief that he had a right to do 
what he did, they may give the fair value of the 
coals as if the coal field had been purchased from 
pltf. (PARKE, B.).—Woop v. Morkwoop (1841), 
3 Q. B. 440, n.; 114 E.R. 575, N. P. 

Annotations :—Expld. Hood v. Easton (1856), 2 Giff. 602. 
Folld. Hilton v. Woods (1867), L. R. 4 Eq. 432. Consd. 
Llynvi Co. v. Brogden (1870), IL. R. 11 Eq. 188; Jegan v. 
Vivian (1871), 6 Ch. App. 742. Apprvd. Livingstone v. 
Rawyards Coal Co. (1880), 5 App. Cas. 25. Refd. Trotter 
”,. Maclean (1879), 13 Ch. D. 574 : Peruvian Guano Co. v. 
Dreyfus (1887), [1892] A. C. 170, n. 

501. Tenant of copyhold.] — PLAYER v. 
ROBERTS (1632), W. Jo. 243; 82 i. KR. 128. 
Annotations :—Apld. Bourne v. Taylor .(1808), 10 Kast, 

189. Mentd. Vandeput v. Lord (1718),°1 Stra. 78. 

502. Against lord of manor.|-— 
(1) Copyhold land was let to a tenant from year 
to year :—Held: digging for coprolitics by the 
lord was damage to the reversion which the re- 
versioner was entitled to restrain. 

(2) A lord having entered on copyholds & dug 

















H1GGIns v. DYER (1875), i. Le 
N.S. 26.—N.Z, aero 


4931. When action maintainable— 
Necessity for title.|}—Complainants aro 
not bound to show a perfect title, & 


if th 
bond 


cy have miners’ rights & are in 
possession of the ground under 

a bond fide contract of purchase, they can | ment of arbitrator. 

maintain an action fur trespass against 1 

mere wrongdocrs.—AH TAN v. KAPATZO 


(1875), 1 N. Ze Jur. N. 8. 16.—N.Z. 

k. Asscssment of damages—Appoint- 
}—PALGRAVE MINING 
Co. v. MCDONALD (1891), 24 N.S. Kh. 
(12 Kn. & .) 70.—CAN. 
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for coprolities:—Held: the copyholder was 
entitled to the net price of the coprolities, less 
such sum as would have induced some one to do 
the work of getting them.—A.-G. ». TomMlNE 
(1877), 5 Ch. D. 750; 46 L. J. Ch. 654; 367, T. 
684; 25 W. R. 8038. 

ADAM -—Refd. Klwes v. Brigg Gas Co. (1886), 33 Ch. D. 


503. --—- Lord of manor — Against tenant.]—- 
DEARDEN v. EVANS (1839),5 M. & W. 113; 2 Horn 
&W.7; 8. J. Ex.171; 3 Jur. 703; 151 F. R. 
5; sub nom. DEERLING v. MvANs, 8 J. P. 404. 
—— Or stranger.]—KARDLEY 
v, GRANVILLE, No. 497, ante. 





eee 
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F. Use and Occupation. 
See, generally, LANDLORD & TENANT, Vol. 
XXXI., pp. 275 et seq. 7 
505, Whether action lies.) --PHitiurs r, Hom- 
FRAY, No. 457, ante. 


re ee 


SuUR-sSECT, 2,—-ACCESS TO AND INSPECTION 
OF MINE. 
A. In General. 

See R.S. C., Ord. 50, r. 3. 

506. Purpose for which access granted —Ascer- 
tainment of boundaries.|—-la:wis +. Marsn, No, 
990, post. 

~--~-,J—A.-G. 


507. 
12 Beav. 159; 50 E.R. 1020. 
Seatac :--Refd. Bennett o. Griffiths (1861), 3 BE. & KE. 


508. I!—In an action of trespass 
against an adjoining colliery owncr, order made 
for inspection of that part of defts.’ mine which 
lay under or near the mine of plitf. & to measure 
the coal taken away from under piltf.’s land. 
Order to inspect the whole of defts.’ mines to re- 
move barricrs & take samples refused.—-CoorEnr 
? INCE HALL Co., [1876] W. N. 24; 2 Char. Cham. 
Cas. 673 Litt. Prac. Cas. 103. 

509. Ascertainment of extent of trespass.| 
~-The owner of a mine sought relief against the 
owner of an adjoining mine for an alleged trespass 
in working into pltf.’s mine :—Held: pltf., upon 
making out a primé facie case, was entitled to an 
interlocutory order for the inspection of deft.’s 
mine; the denial by deft. of the trespass was not 
a sufficient ground for refusing the order, & it 
did not depend upon the balance of testimony. 

Suppose a man had a right to the surface, & 
that another person was entitled to the minerals. 
If the latter insisted that the former had sunk a 
shaft & was abstracting his minerals, would not 
this ct. allow an inspection, in order that the fact 
in dispute might be ascertained? ... Pitf. is 
entitled to an inspection but it must be at his 
own expense, & on giving deft. reasonable notice. 
Pitf. must have an order to inspect at all reasonable 
times upon giving one day’s notice, so far as may 
be necessary to ascertain whether deft. has worked 
into pltf.’s land, & how far & to what extent, with 
liberty to measure, dial & make all such plans 
or surveys as may be necessary for that purpose, 





CHAMBERS (1849), 
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PART VI. SECT. 2, SUB-SECT. 2.—A. 

1. Order for inspection — Refusal 
where suspicion of applicanon for 
improper purpose.J—UNITED HAND & 
BAND oF Hope Co. v. WINTER'S FREF- 
irk Co. (1872), 3 V. R. (Eq.) 77.— 


m. -—— Discretion of judge.]— In 
#n action for trespass to his mine, an 
order was obiained by pitf., from a 


the j 


= ee 


judge at chambers, for inspection of 
deft.’8 tiue, below the surface upon 
complying with certain terms fixed by 
udge :—eld: 
within the discretion of the judge 
granting it, & that the ct. could not 
interfere with that discretioa.-—GRAY 
v. HARDMAN (1896), 28 N.S. R. (168 
R. & G.) 235.—CAN 


n, Purpose far 
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& to use deft.’s machinery for descending & 
ascending, doing no injury to pltf.’s works, & 
paying deft. any expenses which he may incur 

(RomILty, M.R.).—BENNITY vv. WHITEILOUSE 

(1860), 28 Beav. 119; 29 J. J. Ch. 326; 2 lL. T. 

45; 6 Jur. N.S. 528; 8 W. KR. 251; 54 8. RB. 311. 
510. -——- Ascertainment of openings causing 

flooding.|—PiLant v. Storr, No. 479, ante. 

511. ——~ Stopping up passages into mine.|— 
PHILLIPS v. HOMFRAY, FOTHERGILL v. PHILLIPS 
(1871), 6 Ch. App. 770. 

Annotations Rela. Williams v. Raggett (1877), 46 I. J. 
Ch. 849; Phillips », Homfray, Homfray v. Phillips (1883), 
62 L. J. Ch. 833. Mentd. Whitwham v. Westminster 
Brymbo Coal & Coke Co., [1896] 2 Ch. 538, 
512. —-— Measurement of coal removed.|— 

CoorER ». INCE HALL Co., No. 508, ante. 

518. Inspection as between co-defendants.|]— 

Claims being made against 4wo defts. severally 

in the same action :—Held: under R.S. C., Ord. 

50, r 3, inspection could not be granted to one 

deft. of property belonging to another deft. when 

there was no right in question as between them in 

the action.--SHAW v. Smrri (1886), 18 Q. B.D). 

193; 56 L. J. Q. 3B. 1743; 561. T. 40; 35 W. RR. 

188; 3°'T. lL. R. 216, C. A.s revag. S.C. sub nom, 

Suaw v. Pease 3 T. L. R. 168. 

Annolations :—Retd. Cory v. Cory, [1923] 1° Ch. 90. 
Mentd. Eden v. Weardale Tron & Coal Co. (1887), 34. Ch. D. 
223: Marshall v. Langley, [1889] W. N. 2223; Aleay & 
Gandia Ry. & Harbour Co. v. Greenhill (1896), 74 L. T. 
$45; Spokes », Grosvenor Hotel Co., (1897) 2 Q. Bo 124; 
Birchal v. Birch, Crisp, {1913} 2 Ch. 375. 

514. Order for inspection after reference.) - - 
BARNET? v. ALDRIDGE COLLIERY Co., Lp. (1887), 
47T. 1. R. 16. 
thea :—Refd. Macalpine ro Calder, (1893] 1 Q. Bb. 

wha, 

515. Removal of obstructions to inspection.|— 
LONSDALE (EARL) 1. CURWEN (179%), 3 Bi. 168 ; 
4. R. 566. 

Annotations :-—Apld, Kast India Co. 7, Kynaston (1821), 3 
BU. 153. Refd. Bennitt v. Whitehouse (1860), 28 Beay. 
119: Bennett v. Grifiths (1861), 3 Kk. & Je. 467. 

516. }— Warker v. Foercour (1801), 8 
Bi. 172; 4 14. R. 568. 

Areeniaion :—Consd. Bennett o. Griffiths (1861), & BH. & I. 





517, ——.J—Barnerr ov. ALDRIDGE COLLIERY 
Co., Jp. (1887), 4 T. da RR. 16. 
Aeneas -~Refd. Mucalpine +. Calder, [1893}) 1 QQ. B. 
545. 
See, also, No, 1061, post. 


B. Mode of obtaining Order. 
518. Interlocutory application.! — LEWis 7%. 
Marsi, No. 990, post. ‘< 
OQ. 





519. |— BENNITT ot. WHITEHOUSE, 
509, anle. 

520. -——.}] — WitALEY v, BRANCKER, No. 472, 
ante. 

521, —--—.]—Courer v. IncE TIALL Co., [1876] 
W.N. 24; 2% Char. Cham. Cas, 67; Bitt. Prac. 


as. 103. 
C. Contents of Order. 


522. Notice of inspection.) — WALKER  ». 
Firrcurre (1804), 8 Bi. 172; 4 4. R. 568, 
Annan :—Apld. Bennett v. Griffiths (1861), 3 1H. & K. 

67. 








inspection granicd—Freservation of evi- 
dence when danger of flooding.)— 
EsQuIMALT & NANAIMO Ky. Co. v. 
NEW VANCOUVER COAL Co. (1898), 6 
B. Cc. hl. 194.—CAN. 


Ascertainment 


the order was 


of  caxtent 


o. -—— 
of tre 8.}—STAR MINING & MILLING 
Co., Lyrp. LIABILITY v. BYRON N. 
° WHITE Co. (FOREIGN) (1907), 1% 
which order for | B.C. RR. 234.---CAN. 
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Sect. 2.—Righis against persons wrongfully taking 
minerals: Sub-sect. 2, C. & D.; sub-secia. 3, 4 


& 5, A. (a), (b), (c) & (d).] 


5238. ——-.]—Lewis v. Marsy (1849), 8 Hare, 


97; 13 L. T. 0.8. 80; 68 HK. BR. 288. 


524. ——.] —A.-Gi. v. CHAMBERS (1849), 12 


Beav. 159; 50 E.R. 1020. 


Annotations :-—Folld. Bennitt v. Whitchouse (1860), by L. T. 


45. Refd. Bennett v. Griffiths (1861), 3 HE. & E. 467. 





525. -]-— BENNITT v. WHITEHOUSE, No. 
509, ante. , 

526. Fae han v INCE Hart Co., [1876] 
W.N. 24; Bitt. Prac. Cas. 103; 2 Char. Cham. 


Cas. 67. 

527. Names & descriptions of persons viewing.| 
eee ? FLETCHER (1804), 3 Bli. 172; 4 
a I. 508. 


ean :—Mentd. Bennett v. Griffiths (1861), 3 BE. & KE. 


528 .] — Lewis v. MARSH (1849), 8 Hare, 
97; 13L.T. 0.8.89; 68 E.R. 288. 

529. Lodgment of security.) —Plitf. & defts. 
were adjacent mine owners. Pltf. having reason 
to believe that defts. had encroached upon his 
mine, obtained permission from them to make an 
inspection of their mine, when he found a recently 
erectcd wall at the boundary between the two 
mines, which prevented him from ascertaining 
whether defts. had encroached upon his mine or 
not. Application by him to defts. for permission 
to take down a portion of this wall in order to com- 
plete the inspection hav‘ng been refused, pltf. 
applied to a judge at chambers, under C. J. P. 
Act, 1854 (c. 125), s. 58, for an order for inspection. 
The judge, upon being satisfied that a portion of 
defts.’ wall could be safely removed, & an in- 
spection behind it made without danger to life, 
& with no further detriment to defts. than a tem- 
porary suspension of their works, made an order 
that plitf. should inspect defts.’ mine at & behind 
the wall, & should be at liberty, so far as was 
necessary for the purpose of the inspection, to 
make a driftway through the wall ; before making 
the inspection giving sccurity to the satisfaction 
of the master to the extent of £500, or depositing 
that sum with the master, to abide any order the 
ct. might make as to indemnifying defts. from any 
loss or damage they might sustain in consequence 
of the inspection :—Held: refusing a motion on 
behalf of defts. for a rule calling on pltf. to show 
cause why this order should not be sct aside, the 
order was good, & not in excess of the judge’s 
jurisdiction under the statute.-—-BENNETT 1. 
GRIFFITHS (1861), 3 E. & BH. 467; 30 L. J. Q. 3. 
98; 31. T. 73853 7 Jur. N.S. 284; 9 W. R. 382 ; 
121 EB. RR. 517. 


Annotation :—Refd. Perkins «. L. & N. W. 
Ry. & Can. Tr. Cas. 327, 





Ry. (8874), 1 


D. Costs. 


530. Borne by party inspecting.|] — BENNITT 7. 
WINTEHOUSE, No. 508, ante. 

531. Discretion of court.)— PLANT +. Storr, 
No. 479, ante. 

532. -]—An order was made in chambers 
for the inspection of defts.’ property, the costs of 
inspection to be paid by pltf.:—Held: under 
R. 8. C., Ord. 52, r. 3, the judge had a discretion 
to order pltf. to pay the costs & the order being 
made in his discretion, pltf. had no right without 
leave to appeal from it.—MITCHELL v. DARLEY 
MAIN COLIJERY Co. (1883), 10 Q. B. D. 457; 52 
L. J. Q. B. 894; 31 W. Rt. 549, D.C. 

Annotation :—Refd. Ashworth v. English Card Clothing Co. 

(1904), & R. 507, 





2W.R.5 
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SuB-sEcT. 3.-—DISCOVERY OF DOCUMENTS. 


See, generally, DISCOVERY, Vol. XVIII., pp. 42 
et seq. 

583. Production of title deeds—Irrelevant parts 
sealed.|.—WaAYNE’S MERTHYR Co. v. POWELL’S 
DYFFRYN STEAM COAL Co., [1880] W. N. 141. 
-|—See D1scovERyY, Vol. XVIII., pp. 143, 
151, 154, Nos. 917, 1025, 1049. 

Interrogatories as to title.|\—-See DIscovEry, 
Vol. XVITITI., pp. 219, 227, Nos. 1664, 1743. 








= 


SuB-SECT. 4.-—Loss oF REMEDY. 


534. Effect of release.] — JcCLESIASTICAT, 
JOMRS. FOR ENGLAND v. NORTH FASTERN Ry. 
Co., No. 558, post. 

535. Account limited to six years.|—ASHTON 7, 
Stock, No. 475, ante. 

536. .]|—GLYN ». HOWELL, No. 173, ante. 
-]|—See LIMITATION OF ACTIONS, Vol. 
XXXII., pp. 518, 528, 524, Nos. 17459, 1794— 
1801]. 

—-- Fraudulent concealment.|—See Limira- 
TION OF ACTIONS, Vol. XXXIL., p. 526, No. 1816. 
As between mortgagor & mortgagee.|]— 
See laMiraTION oF ACTIONS, Vol. XAXIL, p. 
423, No. 1004. 

In cases of subsidence.|-—See Part. XTL1.. Sect. 1, 
sub-sect. 4, B. (a), post. 











ee ad 
PY 


SUB-SECT. 5.-— DAMAGES. 
A. Measure of Damage. 
(a) In General, 


537. Whether costs of bringing to bank always 
allowed.J|—Jon v. Porron, No. 554, post. 


538. ——~-.]—Trorrer v. MACLEAN, No. 549, 
post. 
539. o| Torey 9. DiGKINSON, No. 550, 





post, 

540. Action by copyholder against lord of the 
manor-——Gross amount produced by sale — Less 
cost of working & profit.|—-A.-G. r. ‘RoMLINE, No. 
502, ante. 


(b) Bond fide Belief in Title or Hapectation af 
Title. 
541. Value of minerals at pit’s mouth-—-Less 
costs of severance & bringing to bank.]-—Woop vr. 
MokrWwoop, No. 500, ante. 


542. ----— -——- —.] — JEGON v. VivIAN, No. 701, 
post. 

643. --—— .J—-ASHTON v. Stock, No. 475, 
ante. 

544, —--— .J—Jorcry » DICKINSON, No. 
550, post. 

545. -~--.| CLEMENTS v.o MATMLEWs, 





No. 572. post. 
| ---"TROTTER 7. MACLEAN, No. 


5AM. post, 5 
(ce) Fraudulent Taking. 

547. Value of minerals at pit’s mouth—Less 
cost of bringing to bank.|—Woop v. MorEwoonp, 
No. 500, ante. 

548. .|—(1) The owners of a colliery 
entered into a contract with an adjoining land- 
owner for the purchase of his estate, without 
disclosing the fact, of which he was ignorant, that 
they had, without authority, gotten a consider- 
able quantity of coal from under it :—Held: the 
ct. would not enforce the contract at the suit of 
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the purchasers, though the sale was not shown 

to be at an undervalue. 

(2) In a suit by the landowner :—Held: the 
landowner was entitled to the valuc of the coals 
gotten under his land, with an allowance for 
raising, but none for getting, & to compensation 
in the way of wayleave & royalty for all minerals 
gotten by the defts. from their own mines & 
carried under his land. 

(3) If a man knows that he has committed a 
trespass of a very serious character upon his 
neighbour’s property, & finding it convenient to 
serecn himself from the consequences, makes a 
proposal for the purchase of that property, he 
certainly ought to communicate to the person 
with whom he is dealing the exact state of the 
circumstances of the case, & to sav to him, ‘I 
regret that from mistake ... J] have taken 
some two thousand tons of your coal. ... 1am 
ready to buy the property out. & out, or I am ready 
to submit to the consequences of an action or an 
arbitration. or what you like, with reference to this 
coal which I have taken” (Lonp IIATHERLREY, C.). 

(4) The ct. has now the power to grant com- 
pensation in respect of a continuously acerniing 
damage de die in diem, arising from a continuous 
trespass underground, which can only be stopped 
by injunction restraining any further conveyance 
of coal through resp.’s property (LORD HATHER- 
LEY, C.).—-PHILLIPS v, HOMEFRAY, FoTHeRGIti. ». 
Puin.iitps (1871), 6 Ch. App. 770, 1... 

Annotations :— As to (2) Apld. Williams v. Raggett (1877), 46 
Il. J. Ch. 849; Whitwham v, Westminster Bryinbo Coal 
& Coke Co., [1896] 2 Ch. 538. 

549. j|—The owner of a mine com- 
menced to work from his own mine into an adjoin- 
ing mine vested in trustees, in the bond fide belicf 
that he was about to obtain from them a contract 
authorising him so to work, & gave to one of the 
trustees notice that he was about to commence 
working :—Held: (1) the working, though no 
contract was afterwards entered into, & the trustees 
had no power to make one, ought to be treated 
on the same footing as if it had been commenced 
inadvertently, & in taking an account of the 
minerals gotten without authority deft. was 
allowed the cost of severing them, as well as the 
cost of bringing them to bank ; (2) from the time 








that notice was given to deft. that no contract. 


would be made with him authorising him to work, 
his working was treated as fraudulent, & he was 
allowed only the cost of bringing the minerals to 
bank. 

(3) So long as a wrongful working is to be 
treated as inadvertent Stat. Limitations applies, 
& the account wil] only be directed for six years 
from the issue of the writ. 

(4) he onus is on deft. to show that minerals 
gotten by him were gotten before the six years.- — 
TROTTER v. MACLEAN (1879), 18 Ch. 1). 5743 sub 
nom. TROTTER v. MACLEAN, TROTTER 1, VAUGHAN, 
Trotrer v. FLEtTCuEnR, 49 L. £. Ch. 256; 42 
L.T.118; 28 W. ht. 244. 


Annotations -— As to (2) Apprvd, Joicey v. Dickinson (1881), 
45 L. T. 643. Refd, Bulli Coal Mining Co. v. Osborne, 
11899) A. C. 351. As to (3) Consd. Bulli Coal Mining Co. 
v. Osborne, [1899] A. C. 351. Refd. 2c Astley & Tyldesicy 
Coal & Salt Co. & Tyldesley Coal Co. (1899), 68 L. J. 
Q. B. 252. Generally, Mentd. Rains v. Buxton (1880), J4 
Ch. D. 537, 


650. .|—(1) In assessing the amount 
of damages to be paid where another person’s 
coal has been wrongfully taken by an adjoining 
mine owner, if the wrongful working was by in- 











p. Value of minerala rem 
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advertence simply, or under a bond fide mistake 
of title, the wrongful worker is entitled to deduct 
from the market value both costs of severance 
& of bringing to bank. If the wrongful act has 
been fraudulent, negligent, wilful, or wholly un- 
authorised & unlawful, only the costs of bringing 
to bank are allowed. But in no case is the wrong- 
a Ecuecr deprived of the costs of bringing to 
ank., 


(2) Defts. & pltfs. were the owners of adjoining 
coal mines. Defts.’ servants, without the know- 
ledge of defts., trespassed on the mine of pltf., & 
therefrom took coal, which was brought to the 
mouth of defts.’ pit :—Held: in taking an account 
of the money to be paid by defts. for the coal 
wrongfully taken, defts. were not entitled to deduct 
from the market value of the coal at the pit’s 
mouth the costs of severing the coal, but were 
entitled to deduct the cost, of bringing the coal to 
bank. Joicky v. DICKINSON (1881), 45 IL. T. 
643; 26 Sol. Jo. 109, C. A 

551. ——.]— Where a colliery co. wilfully 
& secretly took coal from an adjoining property, 
& the fact was not brought to light for many years 
afterwards, & no laches could be attributed to 
the adjoining owner in not discovering the exist- 
ence of the wrongful workings :-—/leld: Stat. of 
Limitations had no application & the adjoining 
owner was entitled to recover from the wrongdoers 
the value of the coal so wrongfully taken, &, in 
the case of a winding-up, then to prove for that 
amount. -Belii Coan Minrxna Co. v. OSBORNE, 
[1s99] A.C. 851: 68 T. J. P.O. 4053 80 TT. 
430; 47 Ww. 5453 15 TL. R257, P. C. 





‘Annotation :---Refd. Oelkers rt. Ellis, [4914] 2 1&6. 78. 089. 


(d) Lnadvertent Taking. 

552. Value of minerals at pit’s mouth-—Less 
costs of severance & bringing to bank.|]—(1) In 
assessing compensation for coal already gotten by 
deft... the et., being of opinion that he had worked 
it inadvertently. & not fraudulently, held that he 
was to pay only the fair value of such coal, as if 
he had purchased the mine from pltf. 

(2) PHf. is entitled . 2. fo the injunction which 
is asked for against. the future working of the 
coul by deft. (MALINS, V.-C.).- -HITron v. WoobDs 
(1867), L. R. 4 Eq. 482; 86 I. J Ch. 9415 16 
L. T. 7363 15 W. R. 1105. 

’ | — . Lignvi Co, v. Brogden (1870), 
a ara ay Chae terr a Mectoai (1879), 13 Che ty 

574. Refd. Keel. Comrs. for England «. N. BE. Ry. (1877), 

4 Ch. D. 845. Generally, Mentd. Peruvian Guano Co. 9, 

Dreyfus (1887), [1892] A. ©. 170, n. 

553. ~——- ——-.]— Where coal Las been wrong- 
fully taken by working into the mine of an ad- 
joining owner, the trespasser, in the absence of 
any suggestion of fraud, will be treated as the pur- 
chaser at. the pit’s mouth, & must pay the market 
value of the coal at the pit’s mouth, less the actual 
disbursements, not including any protit or trade 
allowances, for severing & bringing it to bank, 
so as to place the owner in the same position us 
if he had himself severed & raised the coal.— 
Re Univep Mertiyr CoLtiucries Co. (1872), 
L. R. 15 Eq. 46; 373.7. 148; 21 W. Wt. 117. 
Annotation :-—Refd. Trotter v. Muelean (1879), 138 Ch. 1D. 

574. 


554. J—It is not destructive waste 
for a tenant in common of a coal mine to get, or 
to licence another to get, the coals, he, the working 
tenant, not appropriating to himself more than 
his share of the proceeds. Pltf., a tenant: in 


wanes 











ecm ee 
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Sect. 2.—Righis against persons wrongfully taking 
& B.) 

common of a coal mine, had notice of negotia- 
tion, which was followed by a lease for three 
years, in which he did not join, by his two-co- 
tenants, dated in Dec. 1865, of two undivided 
thirds of the coal with licence to work the coal. 
Under this licence some coal, but considerably 
less than two-thirds of the whole, was raised, & 
one-third of the royalty was kept by the licencre 
for pltf. A negotiation for a further licence was 
on foot, when in Oct. 1872, pltf. filed the bill 
against his co-tenants & the licencee, praying for 
an inquiry as to the value of the coals raised: & 
an account against all defts. as trespassers; for 
an injunction & receiver; & for damages :—Held: 
the working was not a trespass; & pltf. electing 
to dismiss the bill with costs against his co-tenants, 
decree, without costs, against the licencee for an 
account of the value at the pit’s mouth of the coal 
raised, less costs of getting & raising, & for pay- 
ment of one-third to pltf. 

No authority has been referred to, & I believe 
none can be found, to say that the rights of tenants 
in common in a minc are not as extensive as can 
be suggested for each of these tenants to do what 
he wills with the undivided property, provided 
always that he does not take more than his share. 
.. . If a wrongdoer does an act which, if it were 
the case of a chattel, & capable of sustaining 
an indictment, would amou nt to Jarceny—-then the 
most rigorous mode of tuking the accounts is 
that which is adopted against him. If it has 
been by inadvertence, or by negligence, not 
culpable as tortious, in any other sense—-then 
pltf. is entitled to the valuc of the coal at the pit’s 
mouth, allowing nothing for the mere severance, 
but, allowing for the transport of the coal to the 
pit’s mouth (Bacon, V.-C.).—Jon v. Porron 
(1875), T. R. 20 Kq. 81; 44 TL. J. Ch. 262; 62 
L. T2110; 23 W. R. 588. 

Annotation :-—Distd. Glyn v. Howoll, [1909] 1 Ch. 666. 











555. ——.|—Trorrer v. MACLEAN, No. 
549, ante. 
556. .|—L. was the owner of a smal] 








piece of Jand surrounded by coal mines which had 
been let to RK. KR. by mistake worked the coal 
under J..’s land, & lL. sued R. for the value. I.’s 
land was so small that he could not have worked 
his coal with profit to himself :—Held: L. was not 
entitled to recover from Tt. the full value of the 
coa], but only a sum equal to a royalty at the rate 
paid for the adjacent coal, plus surface damage. 
LIVINGSTONE v. RAWYARDS COAL Co. (1880), 
5 App. Cas. 25; 42 1. T. 334; 44 J. P. 392; 28 
W. R. 357, H. L. 


Annotations :—Consd. Tucker v. Linger (1882), 46 L. T. 198. 
Distd. Taylor ». Mostyn (1886), 33 Ch. D. 226. Consd. 
Whitwham v. Westminster Brymbo Coal & Coke Co., 
[1896) 2 Ch. 538 ; Bulli Coal Mining Co. v. Osborne, [1899] 
A. C. 3513; Eden v. N. E. Ry., [1907] A. C. 400. d. 
Peruvian Guano Co. v. Dreyfus (1887), [1892] A. C. 
170, n.3; Dreyfus r. Peruvian Guano Co. (1889), 42 Ch. D. 
66. Mentd. Re A. B. & Co. (No. 2), [1900] 2 Q. B. 429. 


557. .|—JorcEY ». Dickinson, No. 
550, ante. 











558. Less costs of bringing to bank 





only.]|—Pltfs.. who were owners of a coal mine, 
claimed damages against the owners of an adjoin- 
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ing mine for having broken their barriers & worked 
their coal. The wrongful acts were committed 
in 1868 while the adjoining mine was being worked 
by the Hartlepool Ry. Co. The boundaries of 
the two mines were settled by mutual agreement 
in 1862, & after some lengthy negotiations a re- 
lease was executed in 1864 by which all previous 
wrongful acts were condoned & released on both 

sides. An Act of Parliament was passed in 1863 

by which the Hartlepool Ry. Co. were to sell their 

mines within five years; & in 1865 the railway 
co. was amalgamated with deft. co., & all their 
assets & liabilities were transferred to them :— 

Held: (1) although it was wlira vires of the 

railway co. to work mines, the Act of 1863 implied 

that the co. were to have power to work their 
mines until the mines were sold, & upon the 
amalgamation with deft. co. the latter became 
liable for the wrongful acts of their predecessors. 

That it is ultra vires of a railway co. as harbour 
co. to work collieries docs not & cannot, in my 
opens admit of the slightest doubt (Martins, 

-C.). 

(2) The wrongful acts committed in 1863 were 
not condoned by the relcase of 1864, pltfs. having 
had no ground for suspecting that while the 
release was in negotiation the previous settlement 
of boundaries had been broken. 

(8) There must be an account of all coals & 
other materials worked by the W. H. Company 
from the W. C. Colliery & the mines therein com- 
prised, & the value of such coal at the pit’s mouth, 
making to defts. all just allowances for the costs 
& expenses incurred by them in bringing such 
coal to the pit’s mouth, but not including the cost 
of getting or severing the coal (MALINS, V.-C.).— 
ECCLESIASTICAL COMRS. FOR ENGLAND v. NORTH 
EASTERN Ry. Co. (1877), 4 Ch. J). 845; 47 1. J. 
Ch. 20; 36 L. T. 174. 

Annotations :—As to (3) Refd, Trottor v. Maclean (1879), 13 
Ch. D.574. Generally, Refd. ke Astley & Tyldesley Coal & 
Salt Co. & Tyldesley Coal Co. (1899), 68 L. J. Q. B. 252: 
BulliCoal Mining Co. v. Osborne, [1899] A.C. 351. Mentd. 
Gibbs vr, Guild (1881), 8 Q. B. D. 296. 


(e) Negligent Taking. 
559. Value of minerals at pit’s mouth—Less 
cost of bringing to bank.]|—Woop v. MorEwoon, 
No. 500, ante. 











560. -|—JOICEY v. DICKINSON, No. 
550, ante. 

561. ———.|—TAYLOR v. Mostyn, No. 462, 
ante. 


(f) Owner Standing By. 

562. Value of minerals at pit’s mouth—Less 
costs of severance & bringing to bank.]—.JEGON v. 
VIVIAN, No. 701, post. 

——.]—TROTTER v. MACLEAN, No. 





549, ante. 


(g) Unauthorised or Unlawful Taking. 

564. Value of minerals at pit’s mouth—Less 
costs of bringing to bank.|—-LLYNvVI Co. v. Brog- 
DEN, No. 450, ante. 

65. | —J OICEY Vv. 
550, ante. 

566. Loss of value of unworked coal.]—Deft. 
wrongfully worked pltfs.’ coal, so that some coal 
left in large pillars was rendered partly by the 





& 
DICKINSON, No. 
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569i. Value of minerals at t’s 
mouth— Less cost of bringing to bank. }— 
The measure of da es for ore 
neg pe abstracted by trospass 
workings is the same as if the trespass 


is wilful, & onl 
the oro to the 8 


taking.—-Last 


the cost of bringing 
ank will be allowed. 
The value of the ore so abstracted is its 
value to its owner at the time of the 
CHANCE MINING Co., 
LTD. v. AMERICAN Boy MINING Co., 
LTD., 2 M. M. Cas. 150,.—CAN. 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. (&). 


q. Actual damuge must be shown.] 
—An attempt to locate another claim 
on the same und during the close 
season is merely an unauthorised tres- 
pass, a “jumping.’”’ Unless actual 


FART Vi.——avlGHIS INCIDENIAL TO UWNERSHI?P. 


f crushing less valuable to work :—Held : 
Leis as the physical constitution of the un- 
worked coal was changed, damages would be 
given for the injury to the unworked coal—- 
Wit11AMs v. Raccerr (1877), 46 J. J. Ch. 849; 
27 L, T. 96; 25 W. RB. 874. 


(hk) Wilful Taking. 

567. Value of minerals at pit’s mouth—Deduc- 
tion of costs of bringing to bank.|— Where dceft., in 
working his coal mine, broke through the barrier, 
& worked the coal under the land adjoining, 
belonging to pltf., & raised it for purposes of sale. 
In trespass for such working :—IJeld: the proper 
estimate of damages was the value of the coal 
when gotten, without deducting the expense of 
getting it. 

I remain of the same opinion as I entertained at 
the trial [that pltf. would have been entitled in 
an action of truover to the value of the coal as a 
chattel] (PARKE, B.).—MAanrtTIn v. Portier (1839), 
5M. & W. 351; 2 Horn & H. 70; 151 E.R. 
149. 


«tnnotalions :— Apld. Morgan v. Powell (1842), 3 Q. B. 278 
Folld. Wild v. Holt (1842), 9 M. & W. 672. 
®. Fairbanks (1853), 13 C.. B. 
(1867), da. RK. 4 Eq. 432. 


Consd. Reid 
692; Hilton +. Woods 
Apld. Liynvi Co. ». Brogden 
(1870), l. R. 11 Eq. 188. Consd. Jezon v. Vivian (1871), 

6 Ch. app: 7425; Peruvian Guano Co. v. Dreyfus (1887), 

[1892] A. CG. 170,n. Apld. Whitwham ov. Westminster 

Brymbo Coal & Coke Co., (1896] 2 Ch. 538. Refd. Wood ». 

Morewood (1841), 3 Q. B. 440, n.; Hood ». Kaston (1856), 

2 Giff. 692; Phillips » Homlray, Fothergill », Phillips, 

(1871), 6 Ch. App. 770; Brown v. Dibbs (1877), 37 L. T. 

171; Trotter v. Maclean (1879), 13 Ch. D. 574; Dreyfus 

v. Poruvian Guano Co. (1889), 42 Ch. D. 66; Phillips rv. 

Homfray (1890), 59 lL. J. Ch. 547. Mentd. Whitham v. 

Kershaw (1885), 16 Q. B.D. 613. 

568. -J—(1) In trespass for breaking 
& entering pltf.’s mine & taking coals, evidence of 
working by pltf. in another part of same mince, 
within 80 yards of the place of the alleged tres- 
pass, coupled with a statement by deft., that he 
had got the coal, & was willing to pay such amount 
as should be settled by arbn., was held to be evi- 
dence of pltf.’s being in possession of the place 
where the trespass was committed. 

(2) In trespass for taking coals from. pltf.’s 
mine, where deft. is a mere wrongdoer, the measure 
of dumages is the value of the coals at the time 
when they first existed as chattels, & deft. is not 
entitled to any deduction for the expense of getting 
them, or for a rent payable to the mine owner on 
coals got from the mine. 

As to the damages, the jury are at liberty to 
give the full value of the coals, calculated at the 
time when they first exist as chattels, without 
deducting the expense of getting them, according 
to the rule laid down in the case of Martin v. 
Porter, No. 567, ante, which is a very salutary 
one, because the parties must know—at least 
they may know by proper drilling---that they 
are trespassing on their neighbours’ property 
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damage be shown, nominal damages 
only will be awarded for the trespass.— 
KooTENAY MINING APPEALS (1884), 
M. M. Cas. 31 ’ 1] B. C. it. pt. 2, 39.— 


CAN 
(1910), 15 W. 1. R. 72.—CAN, 
PART VI. SECT. 2, SUB-SECT. 5.— |, __- 
A. (h). v. BOYLE CONCESSIONS, Lrp. (B. C.); 
yr. Value of minerals at  ypit’s 


mouth—Without deduction of cost of 
raising c&: extructing—Applicution of 
doctrine of per confusionem.]—A.-G. t. 
LANSELL (1 84), 1 Vv. L. R. 84.—AUS. 


t. ]— LAMB 0. 
KINCAID AS T.) (1907), 38 S. Cc. R. 
516.—CAN. 

















a. -J—In the case of a 
wilful trospasser, the amount of | had incurred 
damages to be assessed against him, |! DajJ1BA ANANDRAV U. 


J.—-VOL. XXXIV. 


following the harsher rule, should be the 
full value of the gold recovered without 
any deduction being made for the 
exponses incurred in recovering the 
same.— OLSEN ¢. DESJARLAIS (Y. T.) 


—.J—YUKON GOLD Co. 


(1919) 3 W. W. RR. 145.--CAN. 

¢.. -==s* . --- Where 
without leave quarricd on the land of 
pitf. & removed a large quantity of 
stone therefrom :--- Held: 
entitled to recover by way of dainages AF 
the value of tho stone after it had been | 8. AF. 
quarried & defts. were not entitled to 6. 
a deduction therefrom of the cost they | al 


in  aeag fee the stone.— 
OMBAY-BARODA 
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(PARKE, B.).—Witp v. Hort (1842),9 M. & W. 
hen aide N.S. 876; 11 L. J. Tex. 285 ; 152 
«Annotations :---As_to (2) Consd. Jegon v. Vivi : 
L. J. Ch. $89. Refd. Chew tv. Holden (1843 iT i. TG. . 
625; Peruvian Guano Co. v. Dreyfus (1887), [1892] A. C. 


170, n. Z 

569. ——— ——.]--In trespass for digging pltf.’s 
coals in his mine, & taking & converting them, 
the proper measure of damages is the value of the 
coal when it was first severed from the mine: if 
deft. has afterwards removed the coal & brought 
it to the pit’s mouth, pltf. cannot recover damages 
according to the increased value given to it by 
these operations, though he may have had no 
opportunity of claiming the coal before they were 
performed. _Deft., therefore, in trespass, must 
be allowed in damages for his expense & labour 
In removing the coal & bringing it to the pit’s 
mouth, but not in first severing it from the mine.-— 
MORGAN v. PowELL (1842), 3 Q. B. 278; 2 Gal. & 
ry. Oy 111. J. Q. B. 263; 6 Jur. 11093; 114 
q. RR. 518. 


Annoldions :-- Apld. Liynvi Co. », Brogden (1870), T. Tt. 11 
ia: 188; Burmah Trading Corpn. v. Mirza Mahomed 
Al y Shorazee & Burmah Co. (1878), IL. R. & Ind. App. 
130. Refd. Hood v. Easton (1856), 2 (iff. 692: Hillon 
®. Woods (1867), L. R. 4 gq. 4323 Jegon +. Vivian (1871), 

G Ch. App. 7425 > Poruvian Guano Co. v. Dreyfus (1887), 

11892) A.C. 170, mn. Mentd. Whitham v». Kershaw (1885), 

16 Q. LB. D. 613. 

570. ——---.|—In trespass for taking coal 
from a mine, where deft. is a wrongdoer, the 
measure of damages is the price that could be got 
for it when taken out of the mine, & not. the value 
of it at the shaft.—Cirew ». Houpen (1813), 1 
Ts. TE; O. S. 625. 





571. ——- --—.]—Joicky ». DicKINSoON, No. 
550, ante. 
572. -——.}—It appears to mo to be 





analogous to the case of miners working adjoining 
mines where one takes the coal of the other. Tf 
he does so, knowing that he has no right to it & 
with the intention of appropriating to himself 
the coal of the other, he gets no allowance what- 
ever for the expense of getting it, but if he does 
it with the honest belief that it is his own coal, 
he is entitled to the expense of severing it & 
bringing it up (Corron, 1.J.). -CLEMENTS 7, 
Marritws (1883), 11 Q. B.D. 8085 52 1.5. Q. B. 
7172, CO. A. 
Annotations --—Mentd. Joseph v. Lyons (1881), 15 Q. Th. 1. 
280: Reovos v. Barlow (1884), 12. Q. B.D. 4303 Tee 


Glarko, Coombe v, Cartor (1887), 36 Ch. D, 348; Tailby . 
Official Receiver (1888), 13 App. Cas. 523. 


B. Damages in nature of Interest. 

See Civil Procedure Act, L833 (c¢. 42), 8. 29. 

573. Right to damages in nature of interest— 
Action for account.|—Pittniips 7. HWomMrnay, No. 
457, ante. 

Reference to special referee.|—Sce Juna- 
MENTS, Vol. XXX., p. 176, No. 445. 





ee ee ew ke 


& CENTRAL INDIA Ry. Co. (1869), 6 
Bom. A. C. 235.—IND. 


d.-——- Deduction of cost of haul- 
ing but not cost of severance.}—Where 
ono claimholder has committed a 
wilful & tortious trespass & conversion 
of his neighbbour’s diamondiferous soil, 
the measure of.damages is the net value 
of the ground when delivered at the 
inargin of the mine, after allowing for 
the cost of hauling, but without deduct- 
ing the cost of severance.—-HALL v. 
COMPAGNIE FRANGAISE DES MINES DK 
DiAMANTS DUCAP (1883), 1 H.C. 464. -- 


defts. 
Itf. was 


Harsher rule — No deductions 

Not necessarily Hi ae oa 
FLEMING v. MONEILL (1903), 7 Terr, 
L. R. 192.—CAN. 


U UO 
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Sect, 2.—Righis against ear wrongfully taking 
minerals: Sub-sect. & Secis. “ght & 4. Part 
VIT. Sects. 1 & 2: Pen 1.] 


ca ee ee ee 


C, Applicati ion of Damages Recovered as between 
Limited Owners. 

574, Right of lessee.|—.J. demised land to pltf. 
at an annual rent for twenty-one years, with liberty 
to dig half an acre of brick carth annually ; the 
lessee covenanted that he would not dig more, or if 
he did, that he would pay an increased rent of £375 
per half acre, being after the same rate that.the 
whole brick earth was sold for. <A stranger dug 
& took away brick carth; the lessee recovered 
against him the full value of it:—Held: ho was 
entitled to retain the whole damages.—ATTERSOLL 
». Stevens (1808), 1 Taunt. 183; 127 I. R. 802. 
A Distd. Toleman v. Parthurs (1870), L. R. 5 


575. Right of tenant for life not impeachable 
for waste.|—Jte BARRINGTON, GAMLEN v. LYON, 
No. 280, ante. 

Compensation for minerals compulsorily 
acquired.|-—Sce COMPULSORY PURCHASE OF LAND, 
Vol. XI, p. 248, Nos. 1500-1508. 








Stct. 3 -REMEDIES FOR MALICIOUS DAMAGE. 
See CRIMINAT, LAW, Vol. XV., pp. 1084-10385. 


oe 


ee 
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Sect. 4.—COMPENSATION FOR MINERALS 
TAKEN UNDER STATUTORY POWERS. 

Notn.—The references in this section are to pages 
& numbers in COMPULSORY PURCHASE OF LAND, 
Vol. XI 

Notice of intention to work & counter-notice.|— 
See pp. 154-156, 159-161. 

Compensation where mining communications 
affected.|-—Sce p. 156, Nos. 369, 370. 

Compensation when working stopped—Railway 
Clauses (Consolidation) Act, 1845 (c. 20).|—Sce 
pp. 156, 157, Nos. 371-376. 
Waterworks Clauses Act, 1847 (c. 17).]— 
See pp. 157, 158, Nos. 377-380. 

—— Public Health Act, 1875 (c. 55).]—Scee 
p. 158, No. 381 
Private Acts.|—Sce pp. 161--163, Nos. 401-- 








Compensation where minerals unworked but 
a to prove profitable.| — See p. 126, No. 
63 


Mineral contents of land taken—Burden of proof.] 
—-Sce p. 131, No. 189. 

Superfluous lands—Whether minerals apart from 
surface included.]—See p. 283, No. 2120. 


od 


Part Vil—Contracts. 


Srct. 1.— IN GENERAL. 


Sec Law of Property Act, 1925 (c. 20), s. 40. 

See, generally, CONTRACT, Vol. XI1I., pp. 118-172. 

576. Application of Statute of Frauds — ‘‘ In- 
terest in land ’’—-Agreement to share profit & loss 
of colliery—Not affecting ownership of land.J|— 
The Lord Chancellor upon appeal affirmed the 
decree upon the points decided at the Rolls; & 
held further, that the case was not within Stat. 
Frauds ; the question being, whether a partnership 
subsisted in the trade of a colliery: a question 
of fact to be tried by evidence, as upon an issuc ; 
the interest in the lease passing, as an incident to 
the trade, by operation of law; & the evidence 
from buoks & Ictters was admitted; & an issue 
refused. 

The case is merely a case of agreement to share 
profit & loss in the trade of a colliery ; which does 
not at all affect the ownership of the land (Lorp 
]UGHBOROUGH, C.).—-ForsTEr v. HALE (1800), 
5 Ves. 808; 31 E.R. 608, L. 0.3 affg. (1798), 8 


Ves. 696. 
.{nnotations :—Consd. Dale v. Hamilton (1846), 5 Hare, 


369 | de Matthews's Settlmt., Smith ¢. Matthews (1861), 
3 Do G. K. & J. 139. efd. Gray Ye Smith Mert Ry 

Oh. TD). 208; Isaacs v. Beans (1899), 16 T. L. R. 113 

De Nicols, De Nicols ». Curlier, [1900] ry ar rhe Menta. 

Rochefoucauld »v. Boustead, [1897] 1 Ch, 196. 

877, —— Involving waneiaae of 


interest in land itself.|—An agreement between A., 


eed 











PART VII. SECT. 1. 














{. Application of ane 2 Frauds h. 
—-Statute must be pleaded i. ENNEDY | miner in his mineral 
Cc voae (1896), 17 N. . L. H. | interest in land & an agreement not in 
(iig,) 2 8; 12 N.S. W. v: N. 105.-— writing respect. 
aoa 
.—To maintain the {| 1 M. M 
de ence of Stat. Frauds to an agreement k, -——.] — 


for sale or transfer of a mineral claim, 
porn that statute & Mineral Act, 1891, 

$4, must be Paar —Srousst v. | him by deft 
BROWN (1897), 5 B. C. R. 380; 1 


M. M. Cas. 195.—CAN. 
-}+-The interest of a free 


itcannot be ea 
err tee: 6 B.C. R. 421; 


ortion of an interest in mining arcas 
a ich he agrees sata) held in trust for 
oe a= £1 € 
the alleged assignment was an interest 


a lessee of a mine, & B., to become partners in the 
mine, paying the reserved rent, sub-letting the 
mine at a royalty, & dividing the profits :—Held: 
to be within Stat. Frauds, & not sufficiently proved 
by a receipt signed by A. & given to B. for a sum 
as B.’s share of the head rent of the mine, the sum 
being exactly half of that rent. 

The agreement was one for the purchase of an 
interest in land, which was not reduced into 
writing so that its terms can be ascertained (LORD 
CRANWORTH, C.).—CADDICK v. SKIDMORE (1857), 
2DeG.&J. 52; 27L. J. Ch. 153; 80 L. T. O.S. 
a7 z ae N.S. 1185; 6 W. R. 119; 44 5. ht. 

07, L 


Annotations :--- Refd. Isaacs v. Evans (1899), 16 T. L. RR. 
113; Re De Nicols, De Nicols v. Curlier, [1900] 2 Ch. 410. 








578. Agreement to pay for surface 
damage.|—.J., the occupier of land, verbally agreed 
with G. to allow him to open a quarry & ercct a 
limekiln & work same on such land, provided Q. 
would pay him for any damages that might be done 
to the land by crecting & working same :—Held: 
this was an agreement to pay for surface damage, 
& not for an interest in land within Stat. Frauds.— 
GRIFFITHS v. JENKINS (1864), 3 New Rep. 489; 
9 ].. T. 732; 10 Jur. N.S. 207; 12 W. R. 533. 

579. ——- ——— Agreement for indemnification 
of retiring colliery manager.|—C. (applt.) & J. & T. 
were partners in working a colliéry, of which they 


in lands within Stat. Frauds & not 
merely an er tee in the no proeceds of 
the sale as distinguis from an 
intcrest in the areas Be ah ciicelee: & 
consequently, pltf. could not oes 
on reget of failure to comp with 
tatute.—-MCNEIL »v RBETT 
ih Papettiay 39 8. C. R. 608.—CAN. 
1. ———.}~-Re McoGvuiIrRE i SHAW 
(1908), M. O. is abet 
Itt. memo- 
60, T, agreed 


claim is an 


transferred to OC. 


the subject of 
randum wherein’ t for 
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were the lessees, under an agreement for a lease 
from the freeholder, & of which P. (resp.) was the 
manager, at a salary of £1 a week. The concern 
being in want of money, J., T. & P. borrowed of 
a bank, on their joint note, £150 to pay the colliers’ 
wages, on which note P. was afterwards sued, & 
judgment obtained against him, & he was also 
summoned by the colliers for wages, which he 
was adjudged by the magistrates to pay. At a 
meeting subsequently held to consider the best 
means of forming a limited liability co. of which G., 
applt., & P., resp. & also J. & ‘I’. were present, 
applt. refused to join the co. unless resp. retired 
from all connection with it, when it was agreed, 
by all present, that £60 should be paid to resp. 
‘for any interest he might have, & for his services 
rendcred in working the colliery.”’ Resp. sued 
applt., together with J. & I’. in the county ct. 
(abandoning the excess above £50) for breach of 
their promise to pay him the £60 :—Held: (1) the 
interest of resp. in the colliery was not an interest 
in or concerning land, within Stat. Frauds, s. 4, 
& therefore the agreement for breach of which the 
claim was brought need _ not be in writing; (2) as 
manager, resp. might be liable to be sued by 
creditors & workmen, & in various ways, & so 
had an interest the giving up of which formed 
a good consideration for defts.’ promise. 

Two objections have been taken on the part of 
applt. First, that the agreement above-mentioned 
was a contract concerning land, or an interest in 
land, & so should have been in writing, under Stat. 
Frauds. No doubt, if it had appeared that pitf.’s 
interest had been an interest in Jand, the objection 
would have been formidable & ought to prevail. 
But it appears from the case that pltf. was the 
manager of the colliery (KELLY, C.B.).—CIEADLE 
v. PRocToR (1868), 19 L. T. 289. 


Sect. 2.—CONTRACTS FOR SALE OF LAND 
CONTAINING MINERALS. 
SuB-sECT. 1.—EFFECT OF ABSENCE OF TITLE 
TO MINERALS. 

See, generally, SALE OF LAND. 

580. Whether contract enforceable.] — Lay- 
FORD v. CRIDDLE, No. 626, post. 

581. ———.]—Land was described in a contract 
for sale as frechold, but it was shown by the abstract 
that it was formerly copyhold, & had been 
enfranchised under Enfranchisement Acts. A 
decree was afterwards made at the suit of the 
vendor for specific performance, & a general 
Inquiry directed as to title ; in the course of which 
the purchaser for the first time objected that. the 
minerals were reserved to the Jord of the manor 
under Enfranchisement Acts:— Held: (1) the 
objection was fatal to the title; (2) but as the 
purchaser had taken the objection so late he was 
not allowed his costs.—UPrERTON v. NICKOLSON 
(1871), 6 Ch. App. 486; 40 IL. J. Ch. 401; 28 
1.7.4; 855. P. 682; 19 W. 2. 7338, L. JJ. 


nnotations :—<As to (1) Refd. Re Lord & Fullerton’s Contract 

(1895), 44 W. RH. 195; Re Jackson & Haden’s Contract, 
[1906] 1 Ch, 412. Generally, Mentd. McGrory v. Alderdale 
Estate Co., [1918] A. C. 503. 





to transfer to pltf. a one-half interest 
in any mining claim he might acquire 
on his prospecting trip ‘*in or around 
Cobalt district ’’:—Held: if Stat. 
Frauds had any application to right 
of pitt. to maintain the action, that 
ae. ication had been destroyed by 

ing Act, 1908, s. 71.—CHEVRIER 
v. TRUeTS & GUARANTEE Co. (1909), 
bas WwW. R. 101 > 18 oO. lL. R.. 547,— 


ee ge ae 





PART VII. SECT. 2, SUB-SECT. 1. 

580i. Whether contract enforceable. |— 
In an action brought by the vendor for 
specific performance of a contract for 
salo of land containing minerals :-— 
Hield: tle purchaser should be dis- 
charged from the said contract, 
the vendor mado a good title to the 
mincrals.—LEE v. SHRER (Alta.) (1914), 
30 W.L. R. 2733 7 
D. Ja Rh. 36.— CAN 


W. W. R. 927; 19 
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582. Failure to object within stipulated 
time.]— Advertisement of an estate for sale by 
auction described as containing ‘‘ coal which was 
then in the course of working in the adjoining 
estate’: the vendor having no right to the coal 
& minerals under the surface: the conditions of 
sale (which did not allude to the vendor having 
such a right, & which at the sale was stated by 
the auctioneer to be in another party) stipulated 
that the vendor’s title should be deemed accepted 
unless the purchaser declared within one month 
after the delivery of the abstract of title his 
dissatisf action, & that if any error, misstatement, 
or omission should be discovered in the description 
of the property, same should not vitiate the sale 
but. should be the subject for compensation. On 
the face of the abstract, which was duly delivered, 
the right to dig coals, etc., appeared not to be 
in the vendors. A purchaser made no objection to 
the vendors’ title within the stipulated time. On 
a claim filed by the vendors for specific perform- 
ance, & a cross claim by the purchaser for com- 
pensation, the Vice-Chancellor dismissed them both 
without costs. An appeal from that decree by 
the purchaser was dismissed, &, by consent, a 
decree was made for specific performance.— 
SMITHSON v. POWELL, POWELL ?. SMITHSON (1852), 
20 L. T. O. S. 105, 1. C. 

583. Vendor willing to compensate pur- 
chaser. |— te HARGREAVES & THOMPSON'S CONTRACT 
(1886), 32 Ch. D. 454; 561. J. Ch. 199 3 55 L. T. 
239; 34 W. R. 708; 2'T. L. R. 681, C. A. 
Annotations :—Consd. Re Davis & Cuvey (1888), 40 Ch. D. 

601: Be Wilsons & Stevens’ Contract, [1894] 3 Ch. 546. 

Refd, King v. Chamberluyn, [1887] W. N. 158; Ke 

Higgins & Percival (1888), 69 L. T. 2133 de Bryant & 

Cullingford to Barningham (7889), 62. . T. 533, Ie 

Boulton & Cullingford's Contract (No. 2) (1893), 37 Sol. Jo. 

248: Re Lord & Fallerton'’s Contract, [1896] 1 Ch. 228 5 

Re Marshall & Salt’s Contract, [1900] 2 Ch, 202; Pe 

Hacdicko & Lipski’s Contract, [101] 2. Ch. 6063 Re 

Furneaux & Aird’s Contract, (1906) W. N. 215. entd. 

Re Jackson & Woodburn's Contract (1887), 37 Ch, D. 44 ; 

Re Arhib & Class’s Contract, [1881] J Ch. 601. 

584. Right of purchaser to rescind — Though 
time for completion of contract not expired.|— 
On Apr. 17, 1889, deft.’s agent wrote to pltf.’s 
agent offering £800 for a house of pltf, On Apr. 
95 pltf.’s agent, by his authority, wrote, accepting 
the offer, & stating that possession would be given 
al mid-summer. Pltf.’s soi:s. sent to deft.’s solr. 
a drafu contract containing special conditions, 
which deft.’s solr. struck oul. On May 14 pltf.’s 
golts. wrote to deft.’s solr: ‘* We cannot consent 
to all your alterations, which, in fact, make the 
contract almost an open one.”? On May 17 
deft.'s solr. sent back the draft with a letter 
stating that he could not advise his client to go 
on with the negotiations. PItL’s solrs. sent back 
the draft with some variations & with the abstract 
of title, from which it} appeared that the land 
was enfranchised copyhold, & that the vendor 
had not the mines. (n May 20 deft.’s solr. wrote 
to pltf.’s solrs. that, as pltf. had not the mines, 
he could not advise his client to go on with the 
matter. Deft. according refused to proceed. 
Pltf. negotiated with the lord of the manor for 
the purchase of the mines, but did not obtain a 
conveyance of them till Sept. In the meantime, 








eel 
———— 





580 ii. wj-—- Ewing v. McGILn 
(1915), 30 W. Ta. jr. 452 > 7 W. Ww. R. 
1147; 8 Alta. L. 2. 104.--CAN. 

580 iii. —-~.]—BARTON v. DOWNES 
(1842), Fl. & K. 505.—IR. 

580 iv. -——.}—-MARTIN ’v. COTTER 
(1846), 3 Jo. & Lat. 496.—IR. 

n. Right of purchaser to rescind—Not 
after entry into possession.}—Under an 
agreement for the sale of land the 

UT 2 
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Sect. 2.—Contracis for sale of land containing 
minerals: Sub-sects. 1,2 & 3.] 


on June 22, 1889, pitf. commenced this action for 
specific performance or damages. The judge 
held that the letters of Apr. constituted a contract, 
& that it was not alfeeted by the subsequent 
correspondence 3. but. that, as ptf. had oceasioned 
the diffticully by insisting on stipulations to which 
he was not entitled, the action must be dismissed. 
Pitf. appealed :—-/Teld: (1) as in May, 1889, the 
vendor had not. power to convey the mines, nor 
power to compel a conveyancc of them from any 
other person, the purchaser was entitled, upon 
discovering this, to rescind the contract, though 
the time to be allowed for completion had not 
expired, & specific performance could not be 
decreed ; (2) pltf. could not sustain a claim for 
damages for breach of contract, since he was not, 
on June 24, which must be treated as the end of 
the time allowed for completion, in a position to 
sive deft. such a conveyance as deft. was entitled 
to. Qu.: whether, if on June 24 pltf. had been 
able & willing to give deft. a proper conveyance, 
he would not have been entitled to damages for 
deft.’s breach of contract. 

(3) It is said that the [deft.] knew this was 
enfranchised land. Jie probably did know that; 
but that would not acquaint him with the fact 
that the minerals had not been acquired by the 
vendor (LINDLEY, L..J.).—-BELLAMY v. DEBENHAM, 
[1891] 1 Ch. 412; 60 1. J. Ch. 166; 64 LL. T. 478; 
39 W. R. 257; 7T. L. R. 199, C. A. 


Annotations :—As to (1) Vonsd. Brickles v. Snell, [1916] 
2 A. C. 599. Refd. Re Cooke & Holland’s Contract 
(1898), 78 L. T. 106. As to (2) Consd. Brickles v. Snell, 





11916) 2 A. C. 599. Generally, Mentd. Mason v. Von Buch 
(1899), 15 T. L. R. 430; Halkett ». Dudley, [1907] 
1 Ch. 590; Perry v. Suffields, [1916] 2 Ch. 187. 

585. Right of purchaser to compensation— 


Failure to object to title within stipulated time.|— 
SMITHSON v. POWELL, POWELL v. Sm1THSON, No. 
682, ante. 

686. ——.]—— The vendor of an estate had 
granted to A. the right to work coals under the 
property, with « proviso, that when the working 
of the coal had finally ceased, the pits should be 
filled up, & the land restored to a proper state of 
cultivation. A. ceased to work the mines, & 
filled in the pits. Upon the sale of the estate A. 
claimed to be entitled to re-work the coal, & the 
purchaser therefore claimed compensation. ‘The 
ct. considéred that there had only been a temporary 
cessation to work the coals :—-Held: the pur- 
chaser was entitled to compensation to be asccer- 
tuined by an expert appointed by the judge.— 
RAMSDEN v. Hurst (1858), 27 J.. J. Ch. 482; $1 
Il. T. O.S. 325; 4 Jur. N.S. 200; 6W. hk. 349. 
Annotation : ~Refd. Rudd v. Lascelles, [1900] 1 Ch. 815. 

587. ———.]—-A condition giving the vendor 
the right to rescind in the event of his unwilling- 
ness to comply with an objection to the title, 
must not be considered as giving him an arbitrary 
power to annul the contract; some reasonable 


86.—CAN, 
588 i. 


vendor covenanted to “convey the 
said land & premises to the purchaser 
by good & sufficient decd & transfer,”’ 
& the purchaser accopted the title of 
the vendor, assumed an oxisting mtge., 
& went into & remained in possession 
for nearly six yoars, during which tiine 
hoe ob an extension of the time 
for payment of the mtge. He then 
sued for rescission on the ground that 
the vendor had no title to the mines & 
neta. :——Held : plitf. was not entitled 


the trial, p 


eld: as 


ight of purchaser to compen- 
sation.}—Pitf. sued D. for purchase- 
money due under an 
purchase by. D. of lan 
tf. produced his certificates 
of title, one of which disclosed a reserva- 
tion of all coal on or under a part of 
the land covered by the agreement :— | mines & 
H there was no evidence that 
D. was aware of the deficiency when he 
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ground for his unwillingness must be shown. 
Before a vendor will be allowed to rescind, he must 
satisfy the ct. that he entered into the contract 
in ignorance of some material fact or document, or 
under some mistaken notion that he was entitled 
to sell & could make a title; there must be ne 
failure of duty on his part, no clement. of short- 
coming, & he must have omitted nothing which 
the ordinarily prudent man, having regard to his 
contractual relations with other persons, is bound 
to do. 

J. & others contracted to sell to If. a villa 
residence by a description wide enough to include 
the mines & minerals under it. The contract 
provided (clause 13) that if the purchaser should 
*‘ insist on any objection or requisition as to title ”’ 
which the vendors should ‘‘ be unable... or 
decline’? to comply with, the vendors might 
rescind the contract ; & (clause 14) that any error 
or misstatement should form the subject of ecom- 
pensation. ‘he vendors believed that it was 
well known in the district that the minerals were 
reserved. The purchaser having insisted on a 
requisition that the vendors’ title to the minerals 
should be furnished, the vendors gave a notice 
purporting to rescind the contract under clause 153 : 
—Jfeld: though the purchaser’s objection was 
‘an objection to the title’’ within the terms of 
clause 13, it was not an objection that the vendors 
could avail themselves of as a ground for rescinding 
the contract, having regard to the facts & their 
own conduct; & the purchaser was entitled, under 
clause 14, to a conveyance of the property with 
compensation in respect of the mines & minerals.— 
Re JACKSON & HADEN’s CONTRACT, [1906] 1 Ch. 
412; 75 L. J. Ch. 226; 941. T. 418; 54 W. KR. 
434; 50 Sol. Jo. 256, C. A. 

Annotations :—Consd. Merrett v. Schuster, [1920] 2 Ch. 240 ; 

Procter v. Pugh, {1921] 2 Ch. 256 ; Zte Des Reaux & Setch- 


field’s Contract, [1926]Ch.178. Refd. Re Milner& Organ’'s 
Contract (1920), 89 Lh. J. Ch. 315. 


588. Right of vendor to rescind— Title to 
minerals doubtful.}—Jn a contract. for sale of 
lands containing valuable quarries, there was a 
clause reserving to the vendors power to rescind 
if any objection should be persisted in, & another 
providing that compensation should be given for 
any error in the description of the property or 
the vendors’ interest therein. The purchaser 
alleging that the right to the quarries was in a third 
party, under an exception of *‘ mines & minerals ”’ 
in one of the title deeds, asked for compensation, 
which the vendors, insisting that they could make 
a title to the quarries under a custom or by adverse 
user, refused to make, & upon petitioner persisting 
in his demand they exercised their powcr of 
rescinding. Upon bill filed by the purchaser :— 
Held: the question between the parties was one 
of title, & the rescission was therefore justifiable.— 
MAWSON v. FLETCHER (1870), 6 Ch. App. 91; 
40L. J.Ch. 1381; 23 L. T. 545; 35 J.P. 391; 19 
W. RR. 141, L. JJ. 


Annotations :—Consd. Ie Jackson & Haden’s Contract, 
{1905) 1 Ch. 603. Refd. Heppenstall ». Hose (1884), 


pensation forthe deficiency.— DAGENAIS 
v. egy a ey (1913), 24 W. L. Rh. 
441; 4 e W. R. 839 ; 11 D. ll. hi. 


676.—CAN. 
ment for the 
from pltf. At oO. Except where amount of 
compensation cunnot be ascertained.J—- 
If lands sold in tho Landed Hstates 
Ct. be subject to an exception of 
erals, & such exception 
has not been mentioned in the rental, 
the ct. will discharge the purchaser. 





On.—BERENIK t. SHELDON to purchase, he was entitled, | if so required; but will not give com- 
CHAK ae ee D. L. R. 977; | upon payment of the amount duo, to | pensation in the absence of hl of 
634; affg.. [1925] 4 D ia ee eile tone, of 80 much as pitf. was | ascertaining the value of the matter 
[1925] 3 W. W. 1. 465: 20 Sask. 1, R convey of what he had con- | s0 excepted.—He BUNBURY'S KATATE 


tracted to sell, with the right to com- 


(1867), 1 I. R. Kq. 458.—IR. 
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51 L. T. 589; Re Vamos & Wood (1885), 29 Ch. D. 626; 
Re Terry & White's Contract (1886), 2 T. L. R. 327; 
Ashburner v. Sewell, [1891] 3 Ch. 405. 


589. Knowledge by vendor of absence of 
title.|——Re Jackson & HADEN’s ConTRACT, No. 
587, ante. 

590. Right of vendor to damages for breach— 
Acquisition of title after expiry of time for com- 
pletion.|—BreLLamy v. DEBENIIAM, No. 584, ante. 

591. Whether purchaser entitled to costs— 
Delay in lodging objection to title.|}—Ueverton v. 
NICKOLSON, No. 581, ante. 

Notice to purchaser of mining right.] — Sce 
Sub-sect. 2, post. 








SUB-SECT. 2. ~-WHETHER PURCHASER AFFECTED 
WITH NOTICE OF MINING RIGHTs. 

Sce, now, Iuw of Property Act, 1925 (c. 20), 
8.44 (8): &, generally, SAL“ OF LAND. 

592. Sale of copyhold land—Mines in possession 
of riba of manor.!—ILAyForpD v. CRIDDLE, No. 626, 
post. 

593. Mines in possession of third party.]— 
When a man is of right in possession of a corporeal 
hereditament, he is entitled to impute knowledge 
of that possession to all who deal for any interest 
in the property, & persons so dealing cannot be 
heard to deny notice of the title under which the 
possession is held. Nor is it necessary that such 
possession should be continually visible or actively 
asserted. 

Where therefore the purchasers of mines took 
possession under the agreement for purchase 
without any conveyance :—Held: a subsequent 
purchaser of the land without any exception of 
mines took with notice of the agreement, & was 
bound specifically to perform it.—-HoLMEs  »v. 
POWELL (1856), 8 De Gi. M. & G. 572; 44 i R. 
510, L. JJ. 

Annotation :—Refd. Cavander v. Bultcol (1873), 29 L. T. 710. 

594. Mines customarily separated from land.]-— 
Wauiaur v. Leiau (1890), cited in MacSwinney, 
ei of Mines, Quarries & Minerals, 4th ed. at 
p. 224, 

595. Sale of enfranchised land -—~ Notice of en- 
franchisement—Whether sufficient notice that 
vendor has no title to mines.] —- BeLLAMy v. 
DERENHAM, No. 684, ante. 

Effect of non-existence of minerals-—In vein 
demised.|—Sec No. 666, post. 


ee eee 


SUB-SECT. 3.—PURCHASER’S Duty ‘ro DISCLOSE. 

See, generally, Saw oF LAND. 

596. Whether purchaser bound to disclose — 
Existence of minerals.|—-Suppose for instance that 
A. knowing there to be a mine in the estate of B. 
of which he knew L. was ignorant, should enter 
into a contract to purchase the estate of HK. for 
the price of the estate, without considering the 
mine... A. as the buyer was not obliged, froin 
the nature of the contract, to make the discovery 
(LorD THURLOW, C.).—Fox v. MACKRETI (1788), 
2 Bro. C. C. 400; 2 Cox, Eq. Cas. $20; 29 1. R. 
224, L. C.; on appeal, sub nom. MACKRETIL v. 
Fox, 4 Bro. Parl. Cas. 208, IH. d.. 
<Innotations :—Refd. Waltersv. Morgan (1861), 38 DeG. FF. & J. 

718; Eimmnma Silver Mining Co. ». Lowis (1879), 4 ©. @. 0). 

$96. Mentd. Hardwicke v. Vernon (1799), 4 Ves. 411; 

Gibson v. Jeyes (1801), 6 Ves. 266; Bap. Lacey (1802), 

6 Ves. 625; Brown v. Higgs (1803), 8 Vos. 561; Az p. 

James (1803), 8 Ves. 337; Coles v. Trecothick (1504), 9 

Ves. 234; Ka p. Bennett (1805), 10 Vos. 381; Randall v. 

Errington (1805), 10 Ves. 423; A.-G. ». Dudley (1815) 

Coop. G. 146; Baker v. Peck (1860), 3 L. T. 656; Pell 
v. Midland Counties & South Wales Ky. (1869), 20 L. T. 
hae ; ae iolog & British Land Co.’s Contract (1001), 71 
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597. -] —If£ an estate is offered for 
sale & I treat for it, knowing that there is a mine 
under it, & the other party makes no inquiry, 
{am not bound to give him any information of it 
(Lorp Exnon, C.).—TURNER v. ITABVEY (1821), 
Jac. 169; 37 E.R. 814, L. C. 

Annotations :—Retd. Walters v. Morgan (1861), 3 De G. F. 
& J. 718; Thompson v. Lambert (1868), 17 W. R. 111. 
Mentd. Shrewsbury & Birmingham Ry. v. L. & N. W. Ry. 
(1853), 4 De G. M. & G. 115; Davies v. London & Pro- 
vincial Marine Insce. (1878), 8 Ch. D. 469; Davis v. Ohrly 
(1898), 14 T. L. R. 260. 

598. —— Value of minerals.]—- WALTERS v. 
Moraan, No. 601, post. 

599. ——- Wrongful working of minerals.}— 
PHILLIES v. HOMFRAY, FOTHERGILL v. PHILLIPS, 
No. 548, ante. 

600. Purchase by solvent partners from in- 
solvent co-partner.J|—The purchase by solvent 
partners of the share of a partner on an execution 
issued against him, in order to be valid must be 
made undcr circumstances beyond suspicion 3 
therefore where the solvent partners in a coal mine 
before the sale by the sheriff removed the gear & 
prevented access to the coal mine through the 
shaft, & removed ironstone which had been newly 
raised, so as to prevent its being known that the 
seain of coal was almost reached, & then bid for 
& became the purchasers, & a few days afterwards, 
&, on one day's working, they discovered the seam. 
of coal :—J/eld : the purchase must be set aside, & 
on repayment of the purchase moncy they were 
declared to be trustees of the share for the partner, 
although he had, without notice of the conduct 
of the purchascrs, received the balance of the 
purchase money from the sheriff.—-PERENS v. 
JONUNSON, JOHNSON v. Perens (1857), 3 Sm. & G. 
A419; 65 H.R. 7203 sub nom. PERRENS v. JOUNSON, 
JOINSON v. PERRENS, 29 L. ‘T. OLS. 38335 3 Jur. 
N.S. 975. 

601. Purchaser hurrying vendor into agree- 
ment.| —There being no liduciary relation between 
vendor & a purchaser, the purchaser is not bound 
to disclose any fact exclusively within his know- 
ledge which might be expected to influence the 
price of the subject to be sold. Simple reticence 
does not: amount to legal fraud, but a word or 
gesture intended to induce the vendor to believe 
in the existence of a non-existing fact, which might 
influence the price of the subject to be sold, would 
be sufficient ground for a ct. of equity to refuse a 
decree ot specific performance, & su, @ fortiort, 
would any contrivance on the part of the purchaser, 
better informed than the vendor as to value, Lo 
hurry the vendor into an agreement: without giving 
him an opportunity of being fully informed on that 
subject, or taking advice as tu the terms of the 
bargain. 

Where therefore an intended lessor & lessee of 
ininerals were in the above pee as to know- 
ledge, & the intended lessee brought to the lessor 
a lease ready prepared, without previous negotia- 
tion as to the details of it, & induced the latter 
to sign it, saying he might trust to the proposed 
lessee for making a fair allowance if the minerals 
turned out more valuable than was supposed :— 
Held: « bill for specific performance filed by the 
intended lessee, offering to make a fair extra 
allowance, could not be sustained, & its dismissal 
was confirmed on appeal. 

T cannot say that the omission in the agreement 
of a specific covenant for a sleeping rent is fatal 
(Lorn CAMPBELL, C.).—WAILTERS v. MORGAN 
(1861), 3 DeG. F. & J. 718; 4. T. 758; 45 E.R. 
1056, L. C. 


Annotations :-—Retd. Turner v. Green, [1895] 2 Ch. 205. 
Mentd. soddou v. North Kastern Salt Co., (1905) 1 Ch. 326. 
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Sect. 2.—Conlracts for sale of land containing 
minerals: Sub-sects. 3, 4 & 5. Sect. 3: Sub- 
secis. 1 & 2, A., B. & C.; sub-sect. 3.) 


602. Purchaser misleading vendor into agree- 
ment.|—WALTERS v. MORGAN, No. 601, ante. 

603. Tenant for life purchasing from trustees.|— 
Qu. : whether a tenant for life purchasing from the 
trustees is not in a different position from a 
stranger as regards obligations to communicate 
what he knows as to the value of the property.— 
Dicconson v. TALBOT (1870), 6 Ch. App. 32; 24 
L. T.49; 19 W. KR. 188, L. JJ. 

Annotalion :-—Mentd. Ztc Laing’s Settlint., Laing v. Radcliffe, 
(1899) 1 Ch. 593. 

604. Where fiduciary relation exists.|— The 
obligations on a solr. dealing with his client extend 
to the case of a dealing between a solr. & the 
trustee in bkpcy. of his client. 

©. was, under the will of his mother, entitled to 
an interest in real estate, but whether for life or 
absolute was doubtful. He became bkpt., & a 
trustee in bkpcy. was appointed. J., the solr. 
of bkpt., had as solr., & having acted for some years 
as receiver, acquired an intimate knowledge of 
the nature & value of the estate. He had in 
negotiating mtges. for C. to consider the extent 
of his interest under the will; had obtained the 
opinion of counsel that it was for life only; but 
had himself formed an opinion that it was, 
probably, absolute, & not as he had described in 
his correspondence with the partics concerned 
inerely for life; & he also formed an opinion that 
the estate was more valuable than the rental 
showed. Le did not disclose his opinion to C., 
or to the trustee in bkpcy., or to his solr. He was 
employed by bkpt. to negotiate with the trustee 
for the purchase of his interest for the benefit 
of his wife & children. In the negotiation, as solr. 
& agent for bkpt., he found that the trustee could 
be induced to sell the interest for a very small sum 
(£77), & he availed himself of his knowledge, & 
contracted to purchase, secretly, for himself, but 
in the name of his brother, an interest which, as the 
ct. afterwards, in an action for administration, 
held, was absolute, & was worth some thousands 
of pounds. He never suggested to the trustee that 
he intended to purchase for himself, but gave him 
& his solr. to believe that the purchase was on 
behalf of bkpt.’s family. In an action by a sub- 
sequent trustee in bkpcy. to set aside the sale :— 
Held: the trustee in bkpcy. stood in the place 
of bkpt. for the purpose, that the solr. for bkpt. 
could not be allowed to hold as against the trustee 
an advantage obtained by him in the purchase 
from him by means of the knowledge which he 
had gained whilst acting as solr. for bkpt., & that 
J. & his brother were trustees for the trustee in 
bkpcy. & must give up to him every advantage 
of the purchase. 

Taking the familiar illustration, if the agent 
becomes from his employment aware of the 
existence of a coal mine undcr his employer’s land 
of which the employer is ignorant, though he could 
not purchase from the employer without disclosing 
that, it was said that he may do so from his trustec 
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p. Whether remedy lies— Terms of 
contract unambiguous.]— Honas  v. 
KsQuimaLt & NANAIMO Ity. Co. 
(B. ©.) (1899), 29 8. C. hi. 450.—CAN. 


—F1ELDING v, 


PART VII. SECT. 3, SUB-SECT. 1. | cedert. 


q. Contract to share proceeds of 
sale.}—TUPPER v. ANNAND (N, §.) 
(1889), 16 8. Cc. R. 718.—-CAN. 


r. Right to registration of transfer.] | Minina & 


any reasonable damage :—Held: 


Cuuren 
N.S. HK. (16 R. & G.) 136.—CAN. 

t. Champertous a 
GERICH vt. FLEUTOT 
8. C. R. 327.—CAN 

a. Non-fulfiiment of condition pre- 
MYERS v. TYTLER (1908), 7 
W. lL. ry 416.—CAN. 

b. —— Subsequent restaking by 
purchaser—Purohaser trustee for owner. } d. 
—STEWART & HAYES v. MOLYBDENUM 
REDUCTION Co., LTD., 
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in bkpcy. I entirely dissent from that ent. 
The test is whether the purchase would be a benefit 
obtained to the prejudice or at the expense of the 
client (Kay, J.).—Luppy’s TRUSTEE v. PEARD 
(1886), 33 Ch. D. 500; 55 L. J. Ch. 884; 55 L. T. 
137; 35 W. R. 44; 27. L. R. 841. 


Sus-skcr. 4.—SPECIFIC PERFORMANCE. 
See, generally, SPECIFIC PERFORMANCE. 
605. Whether remedy lies— Terms of contract 
ambiguous.|—WILLIAMSON v. WooTTON, No. 625, 





; Effect of part performance.|— 
Where terms for letting farms provided that all 
materials required for buildings propery to be 
built, or that might thereafter be built, should be 
led at the expense of the tenant ; that the landlord 
should drain, the tenant leading tiles ; that gatcs, 
buildings, ‘‘ etc.,’? should be left in repair by the 
tenant, the landlord finding new gates when 
required ; that the landlord reserved to himsclf 
all customary rights & reservations, such as 
liberty to cut & plant timber, search for & work 
mines, or minerals, ‘ ete.,”” allowing the tenant for 
these stipula- 
tions did not render the agreement uncertain, so 
as to be incapable of being enforced specifically. 
This agreement has been partly executed by 
possession having been taken under it: & there are 
many authorities to show that in such a case the 
ct. will strain its power to enforce a complete 
performance (LORD CHELMSFORD, C.).— PARKER v. 
TASWELL (1858), 2 De G. & J. 559; 27 L. J. Ch. 
812; 31L.T. 0.8. 226; 22 J.P.482; 4 Jur. N.S. 
1006; 6 W. R. 608; 44 E. R. 1106, L. C. 
Annotations :— Mentd. Steevens’ Hospital v. Dyas (1864), 
10 L. T. 882; Tidey v. Mollett (1864), 16 C. B. N.S. 298; 
Ball v. Bridges (1874), 30 L. T. 430; Martin v. Smith 
(1874), L. IR. 9 Exch. 50; Willinott v. Barber (1880), 
15 Ch. D. 96; Zimbler v. Abrahams, [1903] 1 K. B. 577 ; 
dee Fireproof Doors, Umnoy v. The Co., [1916] 2 Ch. 142. 
Injunction—Where contract not specifically en- 
forceable.|—See INJUNCTION, Vol. XXVIII., pp. 
444-447. 





SUB-SECT. 5.—RESCISSION. 
Sce. gencrally, MISREPRESENTATION & FRAUD ; 
MISTAKE. 


Sect. 3.—CONTRACTS FOR SALE OF MINES 
AND MINING RIGHTS. 
Sub-sEcT. 1.—IN GENERAL. 


607. Sale of mine partly worked — Misleading 
particulars of sale.|—A purchaser agreed to buy 
an estate, upon a statement in the particulars of 
sale that it lay upon a valuable vein of coal, which 
vein afterwards proved to have been mostly worked 
out. Subsequently the purchaser entered into 
an agreement with a third party to sell the colliery 
at a price implying the existence of a considerable 
quantity of coal, & afterwards UWiscovered the fact 
of the exhaustion of the coal. 


McGRraTnH, RIEL & TEETZEL, [1921] 2 
Ww. W. It. 954.— CAN. 


c. Construction of agreement—Rights 
of vendor before completion.+}-CANA- 
DIAN COLLIERIES DUNSMUIR, LTD. U. 
DUNSMUIR, DUNSMUIR 0. MACKENZIE 
(1913), 25 W. L. R. 130; 13 D. L. X. 
793; 18 B.C. lt. 583.—CAN. 


(1895), 28 
N 


greement,] — GIE- 
(B. C.) (1904), 35 





Sale to company. 
CHASSEY v. May (1931), 68 D. L. it. 
427; [1922] 2 W. W. R. 385; affo. 


Part VII.—Conrracts. 


Where the particulars of sale are likely to mis- 
lead, it is incumbent on a vendor to show that the 
purchaser has not been misled; & where a mis- 
representation has been made by a vendor, the 
ct. applies the rule of caveat emptor with great 
caution :—Held: (1) pltf. having failed to show 
that his misrepresentation did not influence deft. 
to enter into the agreement, the rule of caveat 
emptor did not apply, & pltf. must be left to his 
remedy, if any, at law ; (2) the transaction between 
the purchaser & the third party did not invalidate 
the purchaser’s defence of misrepresentation to a 
bill by the vendor for specific performance, though 
it might have been an answer to a claim by the 
purchaser for an abatement of the purchase- 
money.—COLBY v. GADSDEN (1867), 17 lL. T. 97; 
15 W. R. 1185, L. C 


ne 





SUB-SECT. 2.—TERMS WHICH MAY BE IMPLIED 
OR IMPOSED. 
A. Right of Entry. 

608. Sale of mines on varying royalty — Entry 
to discover quantity of minerals obtained.|-—In a 
contract for sale of the minerals under a given 
quantity of surface at a certain price, payable 
by instalments, the times of payment to be 
accelerated if more than a certain quantity of 
minerals should be gotten from time to time, the 
vendor impliedly reserves the power of entering 
& inspecting the mines, to ascertain the quantity 
of mineral from time to time gotten therefrom ; 
& the vendor is entitled to a specific performance 


of the contract, with a covenant reserving such |° 


power in the conveyance. 

Where coal mines are cither let or sold at a 
royalty, with stipulations as to the manner of 
working the mines, a right of entry to view the 
mines is rescrved to the lessecs, for the twofold 
purpose of seeing, first, in what manner the mines 
are worked; &, secondly, the quantity of minerals 
obtained. A covenant or proviso for this purpose 
is . . . incidental to the contract for such a lease 
or sale (WIGRAM, V.-C.).—BLAKESLEY v WHIELDON 
(1841), 1 Hare, 176; 6 Jur. 54; 66 EH. RR. 996. 


Annotations -—Refd. Hodgkinson ». Crowe (1875), 10 Ch. 
App. 662; Pwilbach Colliery Co. v7. Woodman, [1915] 
A. C. 634. Mentd. Jaques v. MelJar (1877), 6 Ch. D. 153. 


609. Provision for special mode of working— 
Entry to inspect manner of working.|—-BLAKESLEY 
v. WHIELDON, No. 608, ante. 


B. Time of Essence of Contract. 

610. General rule.) ——The contract related to 
mining property, from the very nature of which 
time [is] of the cssence (Fry, J.).—GREEN v. 
SEVIN (1879), 13 Ch. D. 589; 49 L. J. Ch. 166; 
41 L. T. 724; 44 J. P. 282. 

Annotations :—Mentd. Lee v. Soames (1888), 59 U. T. 366 ; 


Phillips v. Howell, [1901] 2 Ch. 773; Stickney v. Keeble, 
{1915] A. C. 386. 


C. Possession and Payment. 

611. Right to possession—From month or week 
of purchase—According to usual course of taking 
account.|—Purchase of a share in a colliery in 
trust for the agent & manager confirmed under 
particular circumstances, but with reluctance. 
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The rule, that a purchaser shall have possession 
as from the quarter day preceding the sale, does 
not apply to a colliery; which is an article of 
trade, the profits accruing daily. The proper 
period is the month or week, in which the purchase 
takes place; according to the usual course of 
taking the account. 

This application is made upon the common rule 
that a purchaser shall be Iet into possession from 
the quarter day preceding his purchase ; paying 
his moncy before the following one. The difficulty 
is, that there is no such thing as a quarter day in 
this concern. They settle their profits monthly. 
He is therefore entitled to the profits only from the 
commencement of the month in which he pur- 
chased ; paying his purchase-money in the course 
of that month (Lorp WLpoN, C.).—WkREN v. 
Kirron (1803), 8 Ves. 502; 32 HE. R. 449, L. O. 


Annotation :-—Consd. Williams v. Attonborough (1823), 
Turn. & R. 70. 


_ 612. .}— The sale of a colliery 

Is not like the sale of a landed estate, & a purchaser 

- » - is not entitled to call for an account of the 

prolits of a colliery from any particular quarter 

day, as upon the sale of a landed estate he is entitled 
to do. Collierics & Janded estates are quite 
different in the contemplation of this ct. : a colliery 
being always considered as a trade, the profits 
accruing from day tu day as in all trading con- 
cerns (LORD MWLboN, (C.).—WILLIAMS vt. ATTEN- 

BOROUGI (1823), Turn. & R. 703 1 1. J. O. S. Ch. 

158; 37 1. RR. 1021, 1. C. 

Annotations :-—Refd. Jeffreys v. Smith (1834), 1. Coop. 
temp. Cott. 381, no; Rule « Jewell (1881), 18 Ch. D. 662. 
613. Time for payment—-In course of month or 

week of purchase.|—WueEn v. Kinton, No. 61], 

ante. 

614. Effect of entry & working before convey- 
ance—Right of vendor—-Order for payment of 
purchase-money & interest into court.|—Order on 
a purchaser, before conveyance, to pay into ct. 
instalments due. & interest according to the con- 
tract, the subject being a coal mine; & the pur- 
chaser in possession, & working it.—-BUCK v. 
LopgeE (1812), 18 Ves. 450; 34 Is. 1. 387. 
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SuB-SECT. 3.—-Ereecr or ABSENCE OF TITLE 
TO MINERALS. 

See, generally, SALE OF LAND. 

615. Whether contract enforceable.|—Reserva- 
tion of salt works, mines, etc., in 1704, with a 
right of entry, though no instance of any claim, 
& the title had been transferred in 1761, without 
such reservation upon the usual covenants :— 
Held: an objection, giving a right to compensa- 
tion: the purchaser not insisting upon it farther.-— 
SEAMAN v. VAWDREY (1810), 16 Ves. 390; 33 
pret lon v, Hirst, (1858), 4 Jur, N. 8 

I — } Me ab Ja },y . 0 ie 
a0. Reta. Er atcue Coc 4, stanley Gael ‘Co, (1876), 

33 L. T. 436, 

616. ——— Knowledge by purchaser of doubt as 
to title..—In an agreement. for the sale of seventecn 
undivided shares of a coal mine there was an 
article stating two conveyances by which six 
undivided shares of the land beneath which the 
coal lay had been conveyed to the vendors’ 





of time—No consideration.}-—WEBB v. 


29 B.C. R. 83; _W. BR. | PART VIL SECT. 3, SUB-SECT. 2.—A. 
69.—cAN. a rete {. Effect of absence of title to sur- MONTGOMERY (1897), aes C. R. 323; 
face.|--VAN METRR 1. Marigson | 1 M. M. Cas. 120.—CAN. 
0. ——— Sule of right to profils from | (1888), 21 N. 8. R. (9 R. & G.)56.— | = 
gold mine. }—AMALGAMATED PROPERTIES (eee Se. ee 


OF RHODESIA (1913), LTD. v. GLOBE & 
Puainix GOLDMINING Co., LTv. (1919), 
35 r. L. R. 415, Pr C.—S. AF. 


PART VII. SECT. 3, SUB-SECT. 2.---C. 
g. Lime for payment — Extension | CAN. 


; Consideration. 
CUNNINGHAM . INSINGER, [1924] 2% 
D. L. ii. 433; [1921] s. u. RK. go— 
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Sect. 3.—Contracts for sale of mines and mining 
rights: Sub-sects. 3,4 & 5. Sects. 4 & 5.] 


predecessor in title, but stating that there was no 
express mention in the conveyances of the minerals 
under the land, & requiring that the purchasers 
should assume that six undivided shares of the 
minerals passed by the conveyances of the land, 
& thereby became absolutely vested in the vendors’ 
predecessor intitle. Inthe abstract of the vendors’ 
title sent to the purchascrs mention was made of 
# certain indenture, but nothing further was said 
about it. The purchasers’ solr. inquired of the 
vendors’ solr. what this deed was, & was told that 
jt could not be found, & no abstract of it or informa- 
tion about it could be furnished, but that it was 
believed not to affect the property sold. The 
vendors’ solr. also said, as he really believed to 
be the case, that though the title to the six un- 
divided shares could not be strictly proved, yet 
the vendors had a good holding title to them. 
After these transactions the purchasers entered into 
the agreement, & paid the deposit money. Sub- 
sequently, the deed which was supposed to have 
been lost was found, when it) was discovered that 
by virtuc of it the six undivided shares of the mine 
belonged to some person quite different from the 
vendorsy & that neither they, nor their predecessors 
in title, had ever had any title to those shares. 
The purchasers refused to proceed with the agree- 
ment, whereupon the vendors brought this action 
for specific performance of it. The purchasers 
contended that without these six shares the mine 
would be useless to them, & claimed to be entitled 
to be released from the agrecment :—Held: as 
there had been no fraud in the matter, but the 
vendors had acted under a bond fide mistake, & 
the purchasers had had the fact that there was a 
doubt as to the title brought to their notice before 
entering into the agreement, & had thought fit 
to run the risk of taking the property without 
having the matter cleared up, specific performance 
of the agreement ought to be decreed, but that a 
deduction must be made from the purchase moncy 
as compensation to the purchasers for the loss of 
the six shares.—ENULISH v. MURRAY (1883), 49 
1. 7.353 32 W. 1. 84. 

617. Right of purchaser to compensation.]— 
SEAMAN v. VAWDREY, No. 615, ante. 

Contracts for sale of land containing minerals.|— 
Sce Sect. 2, sub-sect. 1, ante. 
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SUB-SECT. 4.—SPECIFIC PERFORMANCE. 

See, generally, SPECIFIC PERFORMANCE. 

618. Whether remedy lies — Covenant for un- 
limited option of purchase of mines.]—In a con- 
veyance of a plot of land, reserving the mines 
under it to the vendor, there was a covenant by the 
vendor with the purchaser, that, in case the vendor, 
his heirs or assigns, should at any time thereafter 
sell, or agree to sell, to any person the mines under 
some adjoining Jands belonging to him, he, his 
heirs or assigns, would at the same time offer to 
the purchaser of the plot of land, his heirs or 
assigns, the mines under that plot, & give him 
& them the refusal of same for one month from the 
time such offer should be made, at the same price 








PART VII. SECT. 3, SUB-SECT. 4. 
Sat ide tA huey ties.) — LEAR- 
} Hv. MoRius 9), 6 W. W. & 
A’R. 74.—AUS. See aces 

619 3. When remedy barred —Laches.) 
~-Where a pitt. secks specitic perform: 
auco of an cxecutory contract relating 


asserting 


claim.—B 





to sirniten H property, a brief delay in 

is rights will be fatal to his 
UTLER v. 8 
a Co. (1884), 2 N. Z. L. R. 296.— 


l —— Contract 
Action for specific performance of un 
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per acre as the vendor, his heirs or assigns, should 
have agreed to sell the adjoining mines. If the 
purchaser, his heirs or assigns, should accept such 
offer, & within such month agree to purchase the 
mines so offered, at the price at which they should 
be offered, the vendor, his heirs or assigns, should 
convey same to the purchaser, his heirs or assigns : 
—Held: (1) this covenant was not obnoxious to the 
rule against perpetuities ; (2) the performance of 
the covenant could be enforced by assigns of the 
purchaser against devisees of the vendor; (3) it 
was necessary that the offer should be made in 
writing, & consequently the non-acceptance within 
a month of a parol offer made by the devisees of 
the vendor did not deprive the assigns of the pur- 
chaser of their rights under the covenant; & 
specific performance of the covenant was decreed 
against the devisees of the vendor & a purchaser 
from them (with notice of the covenant) of the 
adjoining land & the mines under it, & also of the 
mines under the plot of land, to whom they had 
actually executed a conveyance.—BIRMINGHAM 
CANAL Co. v. CARTWRIGHT (1879), 11 Ch. D. 421 ; 
48 L. J. Ch. 552; 40 L. 'T. 784; 27 W. BR. 597. 

Annotations :-—Gcnerally, Mentd. Re Blight, Blight v. 


Hartnoll (1881), 45 L. T. 524; L. & 8S. W. Ry. v. Gomm 
(1882), 20 Ch. D. 562. 


619. When remedy barred— Laches.|—Dclay, 
after the parties were at arm’s length, of three 
calendar months & thirteen days, in filing a bill for 
specific performance of a contract for the sale & 
purchase of a colliery :—Held: a bar to relicf.— 
GLASBROOK v. RICHARDSON (1874), 23 W. RB. 51. 

620. Compensation to purchaser—In respect of 
misrepresentation—Where specific performance de- 
creed—Costs.|—In suits as to the specific per- 
formance of a contract to purchase large colliery 
works, the purchasers alleged as a defence mis- 
representation by the vendors as to the value. 
As to several allegations the purchasers were held 
to have failed, & specific performance was decreed, 
but with compensation to the purchasers in respect 
of an alleged misreprescntation as to the amount 
of stores consumed in the collicries, & a consequent 
excess in the statement of income. An inquiry 
was directed as to such compensation, & it was 
found that there was a large excess in the state- 
ment of income beyond its true amount :---Held: 
(1) the purchasers were entitled to a deduction 
from their purchase-moncy bearing the same pro- 
portion to the whole purchase-money as the excess 
bore to the income stated ; (2) as no direction as 
to costs was given by the original decree in the 
suits, & as the purchasers were held to be entitled 
to a considerable abatement, the vendors must 
pay the costs of the suits, & could not on the 
hearing on further consideration be relieved from 
payment of any part of the costs on account of the 
failure of the purchasers as to parts of their case 
on the original hearing.— POWELL v. ELLIOT (1875), 
10 Ch. App. 424; 33 1. T. 110; 23 W. R. 777, 
LC. & GL. JJ. 

Annotations :—Cencrally, Mentd. Ebbs v. Boulnois (1875), 


441. J. Ch. 691; Re Fawcott’s Trustees & Holmes (1889), 
61h. T. 105; Rudd v. Lascellos, (1900) 1 Ch. 815. 


Injunction—Where contract not specffically en- 
forceable.]-— See INJUNCTION, Vol. AXVIII., pp. 
444-447. 

Specific performance of mining leases.|—Sve 
Part XT., Sect. 9, post. 
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agrecinent to sell an interest in the 
Mac Mining Co. dismissed, it being 
held that the eerecuent was indefinite 
& incomplete, the interest & sale price 
not being ascerltaincd.—THOMSON v. 
McPHERAON (1912), 21 O. W. ht. 646; 
3 U. W. N. 791 ; 3 D. L. hi. 269.—CAN. 


ADDLE HILL GoLp- 


inconupletc.| — 


Part VIJ.—ContrRActs. 


SuB-SEcT. 5.—RESCISSION. 


Sce, generally, MisREPRESENTATION & J’RAUD ; 
MISTAKE, 

621. Appointment of receiver & manager pend- 
ing hearing of action for rescission.|—In a suit by 
the purchaser of a coal mine to rescind the contract 
on the ground of fraudulent misrepresentations, 
it being essential that the mine should be kept in 
& going state, the ct., upon the application of the 
purchaser, who was in possession of the colliery, 
appointed a receiver & manager until the hearing. 
> “GIBBS 1. Davip (1875), L. R. 20 Eq. 8733 44 
L. J. Ch. 770; 38 L. 'T. 298; 23 W. R. 786. 


Sect. 1.—CONTRACTS FOR SALE OF 
MINERALS. 


622. Specific performance — Contract involving 
superintendence of court.]—In contracts relating 
to commodities fluctuating from day to day in 
market price, the ct. expects persons to be unusually 
vigilant & active in asserting their right to specific 
performance, which it is inequitable to grant after 
such an interval, & when the parties may be no 
longer in the same position. Such a contract is 
a positive contract, & does not give jurisdiction 
to restrain sale to other parties. 

Bill by a co. for smelting & manufacturing iron, 
against proprietors of coal mines adjoining their 
works, for specific performance of an agreement 
to sell to the co., at a tixed price per ton, all of 
certain beds of coal, estimated to contain from’ 
120,000 to 150,000 tons, to be raised & delivered 
by defts. at the rate of 500 tons per week, & the 
co. to drain the beds; & for an injunction to 
restrain defts. from selling any part to other 
persons. The bill averred, that the coal was very 
conveniently situate with reference to the co.’s 
iron works, which adjoined thereto; & that the 
co. had the power, by means of their engines & 
pits, to drain the beds, & had occasion for a large 
quantity of coal of that particular description. 
Demurrer allowed, mainly on ground of laches, the 
co. having neglected to file their bill until eleven 
months after they discovered that defts. had ceased 
to deliver the coal, & were referred by defts. to their 
solrs. 

Leave to amend & account for laches, refused 
on the ground that the agreement, notwithstanding 
it was to be performed, not immediately, but by 
instalments, & at intervals extending over a long 
period; & notwithstanding the circuinstances 
averred as to the vicinity of the coal, & its con- 
venience with reference to the co.’s works, & the | 
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PART VII. SECT. 3, SUB-SECT. 5. 
m. Sale of mine to company — 
Effect of fraud by promoter. |—-NORTHRUP 
MINING Co. v. DimocKk (1894), 27 
N. S. It. (15 Kt. & G.) 112. - CAN. 
n. Whelher purchase-money recover- 
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able.}---The breach of an agrcemecut 
for the sale of mining rights does 
not entitle the vendor to recover the 
purchase Money, but only gives him 
au right of action for damages sustained 
in conseyuence of the 
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importance to them of coal of that particular 
description, was an agreement for works of which 
the ct, could not undertake the superintendence ; 
for, the applications to the ct. would be incessant, 
to secure due industry & exertion on the part as 
well of pltfs. as defts. Semble: upon this ground 
alone the demurrer would have been allowed. 
Semble: the benefit to be derived from vicinity 
of deft.’s coal to co.’s iron works, is one which 
can be estimated by damages, &, taken alone, is 
not a ground for specific performance.—POLLARD 
v. CLAYTON (1855), 1 K. & J. 462; 25 L. T. O. S. 
30; 1Jur. N.S. 342; 3 W. R. 349; 691. R. 540. 
4nndation :—Refd. Abinger v. Ashton (1873), L. R. 17 Hy. 
58. 


623. Contract being one for sale of 
chattels.)—'lhe ct. will not interfere by injunction 
to restrain the breach of a contract for the sale & 
delivery of chattels which it could not specifically 
perform. 

Accordingly, where the lessee of a colliery con- 
tracted to raise & deliver to plt{s. all the get of coals 
in the colliery at a fixed price for live years, & 
subsequently agreed for the sale of the colliery to 
other parties :--—Held : the ct. had no jurisdiction 
to grant an injunction to restrain the breach of 
contract.—-FOTHERGILL tv. ROWLAND (1873), lL. KR. 
17 Kg. 182; 43 L. 7. Ch. 252; 291. T. 4143 38 
J.P. 244; 22 W. RR. 42. 

Annotations :—Consd. Donnell v. Bonnett (1883), 22 Ch. D. 
835; Davis v. Foreman (1894), 8 R. 725; Keith, Prowse 
v. National Telephone Co., [1894] 2 Ch. 147. 
Tailby v. Official Receiver (1888), 13 rik Cas. 523; Whit- 


wood Chemical Co. v. Hardman (18? 64 L. T. 716; 
on alae Electric Supply Co. v. Ginder, [1901] 2 Ch. 





See, further, SPECIFIC PERFORMANCE. 

Injunction—Where contract not specifically en- 
forceable.] — See INJUNCTION, Vol. XXVIII., 
pp. 444-447. 

Rescission.|— Sec, yenerally, MISREPRESENTATION 
& FRAUD 3 MISTAKE. 


— 


Sect. 5.-- CONTRACTS FOR SALE OF SHARES 
IN MINING COMPANIES. 

Shares in cost book mine-—Application of Statute 
of Frauds.|—See CoMPantigs, Vol. X., p. 1102, Nos. 
7T73--7738 ; &, now, Law of Property Act, 1925 
(c. 20), s. 44. 

Right of purchaser to investigate vendor’s title 
to mines.]-—Sce CompPaNists, Vol. X., pp. 1103, No. 
7739. 

Rescission of contract—Misrepresentation,)/— 
See COMPANIES, Vol. IX., pp. 112-1395 Mus- 
REPRESENTATION & FRAUD. 

Mistake.|—Sce MISTAKE. 
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So ee 


WEATIIERBE U. WHITNKY (1898), 30 
N.S. It. (18 R. & G.) 447.-—CAN., 

o. Contract induced by renort of 
mine—Report prepared by co-ouner. }—-- 


LeCKIE v. Sruanrt (1900), 34 N.S. It. 
breach. — | 140.-—-CAN. 
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Part VIII—Absolute Dispositions. 


Sect. 1.—CONVEYANCE OF LAND. 


SuB-SEcT. 1.—WHETHER MINES AND MINERALS 
PAss. 


624. General rule.) — Harris v. RypDine, No. 
945. post. 

° .jJ—A. agreed to sell to B. a house & 
land, with a clause that in the event of there being 
any coals or ironstone under the land, a royalty 
of so much per ton was to be paid thereon; & 
that any mines required to be left by a certain 
railway co. were to be paid for the same as if 
gotten, out of the money received for them from 
the railway co. The ct. refused to enforce specific 
performance of this agreement. 

I am of opinion that I ought not to decree 
specific performance of this agreement. The 
terms of it are peculiar. ... So far, there is no 
doubt that would be a contract by deft. to sell his 
house & land . . . & no doubt that contract would 
carry not only the surface, but the mines & minerals 
under jit (IKINDERSLEY, V.-C.).—WILLIAMSON v. 
Woorron (1855), 3 Drew. 210; 61 E. Ri. 883. 

626. -}— (1) Where a contract is entered 
into to sell a freehold, & nothing is said about the 
minerals, if the purchaser finds that the minerals 
are reserved, the title is bad, & he cannot be com- 
pelled to take it (Sin Joun RoMILLY, M.R.). 

(2) But it, on a sale of copyk olds, nothing is said 
as to the minerals, can a purchaser object that the 
title is bad because he cannot touch the minerals 
except with the consent of the Jord ? Clearly not 
(S1zk JOHN KOMILLY, M.R.).—HAYFORD v. CRIDDLE 
(1855), 22 Beav. 477; 52 E. R. 1192. 

Annotation :—Generally, Mentd. Re Boyfus & Masters’ 

Contract (1888), 39 Ch. D. 110. 

627. -|—In the absence of a special pto- 
vision in the agreement minerals held not to pass 
to the purchaser. 

After the passing of 4 & 5 Vict. c. 35, & 15 & 16 
Vict. c. 51, but before 21 & 22 Vict. c. 94, an agree- 
ment was cntered into for the sale of a copyhold 
estate, together with the timber ‘‘ & all appurten- 
ances to the same hereditaments belonging,’’ as 
soon as same should become freehold, under an 
agreement of the vendor to use his best endeavours 
to enfranchise. An enfranchisement was effected 
under the second’ Act, reserving the mincrals to 
the lord :—Held: the contract had reference to 
the provisions in those Acts relative to minerals, 
etc., & the purchaser must complete, notwith- 
standing this reservation. 

Primd Jacic an agreement to convey lands in 
fee simple would include the minerals (ROMILLY, 
M.R.).—KERR v. PAWSON (1858), 25 Beav. 394; 
27 1. J. Ch. 594; 31 TL. T. O. S, 2243; 22 J. P. 
ia 4 Jur. N. 8. 425; 6 W. R. 447; 53 E.R. 
O8¢. 

Annvtation :—Mentd. Jonkins v. Greon (1859), 27 Beav. 440. 

628. -}—MARSHALL v. ULLESWATER STEAM 
NAVIGATION Co., No. 122, ante. 


ee eek, 


PART VIII. SECT. 1, SUB-SECT. 1. 
624i. General rule.]—Certain Crown 
lands in Quebec had been granted to the 
suppliants, from which the Crown 
contended the coal thereon was 
reserved :—Held: there being no 
express or implicd agreement to the 
coutrary the suppliants were entitled 
to @ grant conveying such mines & 
minerals as would pass witbout 
express words.— li. 0% CANADIAN 
AGRICULTURAL CoaL & COLONIBA'TION 
Co. (1895), 24 S. Cc. R. 713.—CAN. 

















624 ii. 





metals 


LAND 


-———Where the precious 
metals have been passed out of the 
Crown to a grantee, a conveyance of the 
land by the latter to a third person in 
tho ordinary form will pass the precious 
although 
mentioned.— Re ST. KuUGENE 

Xo. & REGISTRY AcT 
7 B.C. R. 288; 1M. M. Cas. 
CAN. 


682i. Kzceptions to rule—Exception 
of mines in favour of gra 
v. LEMPRIERE (1910), 70 L. J. P. CGC. 


629. ———.]—SPoor v. GREEN, No. 654, post. 

680. ——.] —JERSEY (EARL) v. NEATH POOR 
LAW UNION GUARDIANS, No. 26, ante. 

‘ -]-— The proprietor in plenum do- 
minium of the lands of Campbell in 1796 dis- 
poned in fee to one Drysdale the lands of Hillfoot, 
reserving the coals & coalheughs. In 1808 one 
Tait acquired the Campbell Estate from the 
proprietor, including the lands of Hillfoot & the 
coals & coalheughs. Tait became bkpt., & his 
trustee in bkpcy., by a disposition dated July 28, 
1837, which in its narrative part stated there was 
vested in him as trustee the lands of Campbell, 
comprehending the superiority & few duty of the 
lands of Hillfoot, & that one Moir, who was the 
successor of Drysdale in the lands of Hillfoot, 
had become purchaser of the said superiority & 
feu duty, conveyed “ all & whole the town & lands 
of Hillfoot all as at present possessed by Moir.” 
In 1860 the predecessor of applt., Sir A. Orr, 
purchased from the same trustee ‘‘ all & whole the 
lands of Campbell, including the lands of Hillfoot, 
with (inter alia) the coals & coalheughs.”’ In an 
action of declarator by applt. secking a declaration 
that he was the proprietor of the coal under the 
lands of Hiillfoot :—//eld : as the dispositive clause 
of the deed of July 28, 1837, might aptly describe 
either an estate of fce, in which case the minerals 
would have passed to the purchaser & so to resps., 
or an estate of superiority, which would not affect 
the ownership of the minerals, & being thus 
ambiguous, the rest of the deed might be looked 
at to see whether it qualified the words used in the 
dispositive clause, & the narrative part of that deed 
did in fact so qualify the dispositive, & showed that 
only the superiority & feu duty was intended to 
pass thereby to the purchaser & so to resps.— 
ORR v. MITCHELL, [1893] A. C. 288; 9 T. L. Kt. 
356; 1R. 147, H. L. 

632. Exceptions to rule—Exception of mines in 
oe of grantor.|—Harris v. Rypine, No. 945, 
posi. 

As to exception generally, sce Sub-sect. 2, 
post. 

633. ——— Customary separate dealing with 
mines—Knowledge of purchaser.|—WRIGHT  v. 
LEIau (1890), cited in MacSwinney, Law of Mines, 
Quarrics & Minerals, 4th ed. at p. 224. 

634. Mines & minerals under canal—Con- 
veyance of land intersected by canal.|—It was 
argued that the conveyance of the two separate 
plots intersected by the canal would carry the mines 
under the canal. It was argued that this must be 
so by analogy to the presumption of law that where 
a piece of land is conveyed which is bounded by 
a public highway or a non-navigable river, the 
conveyance passes the moiety of the highway or 
of the river.... It is very difficult to see the 
analogy (LORD MACNAGHTEN).—CHAMBER COL- 
LIERY Co., LTD. v. ROCHDALE CANAL Co., [1895] 

80.—AUS. 

632 ii. -}~- In this case, tbe 
reservation of gold & silver mines in 
favour of tho Crown, contained in the 
grant, indicated that everything out- 
side of the reservation was granted.— 


CITY oF HULL v. Scott (1903), Q. KR. 
24 S. C. 59.—CAN. 


p. Land granted as subsidy to 
railway }—Lands granted by the 
Crown as & subsidy towards the con- 
struction of a railway under 53 Vict. 








—. eee 

















not specially 
INING 


(1900), 
4 


-}—BARTON 


Part VIII.—Axsso.ute Dispositions. 


A, C. 564 3 64 L. 
11T. L. R. 544; 
Annotations :—Refd. New } Yo. v. M.S. 

[1897) 1 Ch. 728: BR. ee NR wy abo Bs 
-e - ae ete nen Fe inatloy (1904), 90 

ham Navigation Co. ». AWG. (1915), 112. rat ae ie 

685. Mines & minerals under railway— 
Grant of land & minerals on each side of & ad- 
joining railway.]-—THomMpson v. HICKMAN, No. 
156, ante. 

Undiscovered minerals within manor—Effect of 
Sagan words.|—Sce Copyuonins, Vol. XIIL., p. 15, 

O. e 

Sale of ecclesiastical land.|—Sce MccLEslASTICAlL 
Law, Vol. X1IX., p. 500, Nos. 3561, 3562. 

Compulsory purchase.|—Sce ComruLsory PurR- 
CHASE OF LAND, Vol. XI., p. 152, No. 346. 


J. Q. B. 645; 73 L. T. 258; 
11 R. 264, H. I, 





~~ — eee ee 


SUB-SKUT, 2.—}XCEPrION OF MINES FROM 
CONVEYANCE. 

Form of conveyance reserving minerals.]-—S¢re 
Taw of Property Act, 1925 (c¢. 20), Sched. 5, 
Horm No. 6. 

636. Mines subject of exception not reservation.] 
—CARDIUAN (KARL) v. ARMITAGE, No. 992, post. 

37. ——.] — Exceptions & reservations (so 
called), from the demise, of timber trees, mines. & 
quarries, are exceptions, not reservations. Nor 
would these necessarily be construed as coming 
within the word reservations in a power, though 
the power inentioned rent & reservations, & there 
appeared to be in fact no reservation besides, 
except rent; at any rate the construction would 
not be such where there were in fact reservations 
besides rent. Qu.: the ancient lease having 
exccpted all mines & quarries of stone & slate, & 
all other mines, whether a lease is bad in which 
the exception is of all mines of tin, toll tin, tin 
works, copper, lead, & all other mines, mincrals, 
& metals whatsoever.—DokE d. DouGLaS v. Lock 
(1835), 2 Ad. & El. 705; 4 Nev. & M. K. B. 807; 
4L.J3.K.B.118; 111 E.R. 27]. 


Annotations :—Mentd. Wickham v. Hawkor (1840), 7 M.& W. 
63; Durham & Sunderland Ry. v. Walker (1842), 2 Q. B. 
940; Doe d. Ngremont o. Stephens (1814), 6 Q. B. 208; 
Doo d. Biddulph v. Hole (1850), 15 Q. B. 848: Doe d. 
Croft. v. Tidbury (1854), 2 C. L. RR. 347; Williams ». 
Hayward (1859), 5 Jur. N.S. 1417: Proud ». Bates (1865), 
6 Now Rep. 92; Thellusson v, Liddard, (1900) 2 Ch. 635. 


638. -|—Proup v. Bares, No. 17, ante. 

639. -]} — HAMILTON (DUKE) v. CiRAILAM, 
No. 134, ante. 

6 eJ—HARDLEY v. GRANVILLE, No. 407, 











ante. 

641. ——.]—- JONES v. CONSOLIDATED ANTII- 
RACITE COLLLERIES, LTp. & DYNEVOR (LORD), No. 
941, post, 

642. Exception & reservation distinguished.!|— 
PRouD v. Bares, No. 17, ante. 

-|—See, further, Deeps, Vol. XVIT.. p. 380, 
Nos. 1886--1888. 

643. Validity of exception—Must be to person 
conveying legal estate.)|—CiikTHuaAM v. WILLIAM- 
SON, No. 889, post. 

644, —— .J—An exception must be to the 








—we ee eee. 


c. 4, aro not subject to the Dominion 
Lands Act. & the Regulations of 188), 
& where there is no express reservation 
of mines & minerals in the grant the 
mines & minerals, except gold & silver, 
pass under the grant.—CaVG@aRY & 

DMONTON Ry. Co. v. R. (1904), 20 
yt by L. h. 770, P. C.—CAN, 


pose for w 


PART VIII. SECT. 1, SUB-SECT. 2. | DONIAN Ry. Co. 


6481. Effect of exception of minerals— 


Right of leasee to support of surfauce.\— 
In every conveyance of surface there : } 
is al cominon Jaw an implied convey- | Rh. (Ct. of Sess.) 597; 24 Sc. L. K. 395. 
ance of a right to a subjacent & SCOT. 
adjacent support adequate to the pur- 
ch the surface was con- 
veyed, & a reservation can only be so 
far as the working can be carried on 
the grant.—CALE- 
v. Srkor 


Dunl. (Ct. of Sess.) (H. L.) 3: 2 
Macq. 449; 28 Sc. Jur. 186. Scot. 


consistently with 
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person or persons who convey the legal title & to 
him or them alone (POLLOCK, C.B.).—-DENISON 
v. HOLLIDAY (1857), 1 I. & N. 631; 156 E. R. 
1354; sub nom. DENNISON v. HALLIDAY, 28 L. T. 
QO. 8S. 307; 5 W. R. 3573 on appeal (1858), 8 H. & 
N. 670, Ex. Ch. 

645. What amounts to exception — Previous 
severance of ownership of mines.}—N., being scised 
in fee, mortgaged four closes of land in I). to N. 
in fee. S. afterwards, in 1809, devised to her 
children all the seams of coal lying under her lands 
in 1)., which she had let to W. for a long term of 
years, at £105 rent; & devised all her other lands, 
except the scams of coal to A., B. & W. in fee in 
trust to sell. In 1812 S. demised to B. & W. all 
those two seams of coal under four closes in D. & 
other closes for fifty years, from Jan. 1, 1813, at 
a rent of £105. S. died in 1814, & B. & W. paid 
the £105 rent to the children of S. In 1815, A., 
B. & W. & the assignee of N., by a deed, which 
recited that the former had put up the real estate 
of S. to sale, & that K. was the highest bidder for 
certain lots (comprising the four closes in D.), 
except the seams of coal under the closes, granted, 
bargained & sold to K. in fee “ all the four closes 
of land before mentioned, with all houses, edifices, 
buildings, gardens, yards, paths, watercourses, 
ditches, quarries, woods,’’ etc., ‘‘ other than & 
save & except & reserved to S. & W., during the 
term of thirty years to be computed from Jan. 1 
then last, all the mines & beds of coal lying & 
being within & under those four closes therein- 
before described & therein intended to be granted 
& conveyed.” Defts., who took under K., claimed 
all the coal under the four closes: except the two 
seams dcemised to B. & W.:—Held: none of the 
coal under the four closes passed to K. by the deed. 
— DENISON v. HOLIDAY (1858), 3 LL. & N. 670; 
28 I. J. 19x. 25; 157 H.R. 037; sub nom. LIOLLIDAY 
v. DENISON, 31 L. T. O. 8. 250; 4 Jur. N.S. 1002 ; 
6 W. 1. 719, Mx. Ch. 

646. Reservation of liberty of working the 
coal.]|—Where the owner conveys land to a 
singular successor or other person reserving the 
‘liberty of working the coal ”’ in those lands, he 
must be taken to have reserved the cstate of coal, 
unless there are clear words in the deed qualifying 
that right of property, with which he stunds 
vested by infeftment at the date of the con- 
veyance.-—IIAMILtON (DUKE) v. DUNLOP (1885), 
10 App. Cas. 8138, Hl. LL. 

Ann :-- Distd. Sutherland v. Heathcote, [1892] 1 Ch. 
5. 


647, —— - ——_-.! —- SUTHERLAND 
HLEATIHCOTE, No. 871, post. 

648. Effect of exception of minerals-——Right of 
lessee to support of surface.|—-HIAhnis v. RyYDING, 
No. 945, post. 

649. --— Building lease — Right of lessee to 
dispose of minerals obtained while digging founda- 
tions.|—-ROBINSON v. MILNE, No. 63, arile. 

650. Interpretation of exception.|—-A.  con- 
veyed to B. in fee a messuage, buildings, yard, 
gardens, & homestead, with the appurtenances, 
& certain closes of land excepting all mines of coal 
under the lands & hereditaments; with liberty 





(DUKE) v. 


coe nape cmmennnnme 


648 ii, ———_ ——-. }—WilITR’s TRUS- 
TEES 0. HAMILTON (DUKE) (1887), 14 


q. ——.])-— HAMILTON (DUKE) v. 
(iRAHAM (1871), 9 Macph. (Ct. of Sess.) 
(H. L.) 98; 43 Sc. Jur. 491; L. R. 2 
Se. & Div. 166.—8SCOT. 


650 i. Interpretation of exception.j— 
vo. BAKNARD ARGUE 


1856), 19 
FARQUHAHSON 
Rotu STEARNS O1s. & GAs Co. (1911), 
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Sect. 1—Conveyance of land: Sub-sects. 2 & 3. 
Sects. 2,3,4&5. Part IX.] 


to enter & sink pits for getting all such coal, & to 
erect engines & make drains, etc., necessary for 
working the coal; except as to such lands as lie 
within 150 yards of the messuage & buildings, & 
except any homestead :—ZJ/eld : the seller thereby 
reserved to himself the right to dig coals under 
the messuage, buildings & homestead, & within 
150 yards of same respectively; but was not 
entitled to sink pits, erect engines, or make drains 
within 150 yards of the messuage or buildings, or 
within the homestead.—BOWLER v. WOLLEY 
(1812), 15 Kast, 444; 104 E.R. 912. 

651. -—— Whether vendor entitled to substance 
hahaa by open quarry.]|—BELL v. WILSON, No. 
aay CNC. 





See, generally, DEubs, Vol. XVII., pp. 380 
cl seq. 


SuB-sucr. 3.-—RESERVATION OF RENTCHARGE 
IN RESPECT OF MINERALS. 

652. Whether void as perpetuity.|;—— Whcre in 
«a deed of grant of land there was a clause that 
au rentcharge should be paid by the purchaser, his 
heirs or assigns, to the vendor, his heirs & assigns, 
if the purchaser, his heirs or assigns should at any 
time dig & work, etc., any mines, etc., on the 
property granted :— Held: the rentcharge was 
validly created, & the clause not void as violating 
the rule against perpetuities.—MORGAN v. DAVEY 
(1883), 1 Cab. & El. 114. 

Sec, generally, PERPETUITIES, 





ed ee 


Sect. 2.—CONVEYANCE OF MINES AND 
MINERALS. 


See, generally, SALE OF LAND. 

658. Covenant for payment ‘“‘ for every acre of 
coal found ’’—-Whether finding of coal condition 
precedent to liability.}—Dcclaration in covenant 
stated, that pltf., by indenturc, granted to deft. 
all the coals, & mines of coal, under certain land ; 
that deft. covenanted to pay pltf., as the price 
of the coal so granted, £40 for every statute acre 
of the coal which should be found under the lands, 
&, until the price should be fully paid, to pay 
plitf. £40, part of the price, in each year, by two 
equal half-yearly instalments, whether the whole 
of an acre of coal should be gotten in every such 
year, or not. Averment, that, at the time of the 
making of the indenture, there were under the 
Jands divers, to wit, 14 acres of coal; & that 
divers, to wit, 13 acres of the coal still remained 
under lands, & that £40 for two of the half-yearly 
instalments of the price for the coal aforesaid 
became due, & still was in arrear & unpaid, to 
pltf. :---Held: the finding of coal was not a con- 
dition precedent to pltf.’s recovering the annual 
sum of £40.—JOWETY v. SPENCER (1847), 1 Exch. 
647;,°17 L. J. Ex. 367; 12 L. T. O. S. 85; 154 
K. R. 275, Ex. Ch. 

654. Covenant for quiet enjoyment—Whether 
broken by subsidence—Due to earlier working.]-— 
Deft. being seised in fee of land & cual beneath it, 
in 1844, let the coal, by a written agreement, to 
lessees for a term of twenty-five years, with power 
to enter & work & carry away the coal across the 
land, & all other powers fit & necessary for the 








20 0. W. R. 351; 


a 3 0. W. N. 239; | to dig & carry thom away & such 
25 O.L ht. 93.—GAN, : OWCrs as ore. reasonably TACneaey 
f | forsuch purpose.— FULLER v. GARNEAU 
(Alta.), [1920] 1 W. W. Lt. 154; 50 


650 ii. —-~——.J]— A reservation § o 
hilnerals implies thorowith the right 
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working & carrying. The lessees entered & worked 
& carried away coal, & after they had ceased, deft., 
in 1845, conveyed by deed a portion of the land to 
J., a purchaser, who had previously been through 
the workings, but was not shown to have any 
knowledge of the agreement or its terms. By the 
deed deft. covenanted with J., his appointees, 
heirs & assigns for title, for quict enjoyment, & 
against incumbrances. In 1846 J. appointed the 
portion of land to pltf., a purchaser, who after- 
wards built houses thereon, & who had no know- 
ledge of the workings until the land & houses 
subsided, in 1865. The subsidence was caused by 
the workings which had been carried on before 
the conveyance to J. In 1848, the lessees entered 
the mine & took fireclay, which they had no right 
to take, & also fragments of coal of nominal value, 
but these acts did not contribute to cause the 
subsidence. In 1867, pltf., as appointee of J., 
sued deft. on the covenants, the declaration 
alleging as breaches of the covenants for title & 
quiet enjoyment, that, after pltf. became seiscd, 
the lessees entered & worked, whereby the damage 
was caused :---Held: as to the covenant for title, 
there was no breach since J. had bought with 
notice of the workings, & pltf. must be taken to 
have bought the land without the coal; but 
even if the agreement constituted a breach, the 
cause of action was complete in J., & plitf. could 
not sue upon it; the subsistence of the agreement 
during pltf.’s possession was not a breach of the 
covenant against incumbrances, because, although 
the agreement gave the lessees the privilege of 
doing certain things upon the surface of pltf.’s 
land necessary for the working the colliery yet it 
did not appear that any such thing was or could 
be necessary to be done; the covenant for quict 
enjoyment was not broken by the acts of the lessees 
in 1848; & the action was not maintainable. 

The declaration . . . alleges that pltf. became 
the purchaser of certain land, which would, of 
course, include any coal or other mineral under- 
neath it (CLEASBY, B.).- SPOOR v. GREEN (1874), 
L. R. 9 Exch. 99; 48 L. J. Ex. 57; 30 L. T. 303; 
22 W. R. 547. 

Annotation :—Mentd. Turner v. Moon, [1901] 2 Ch. 825. 


Secr. 3.—ENFRANCHISEMENT. 
Sce, yencrally, COPYHOLDS, Vol. XIII., pp. 152 
el seq.; & Law of Property Act, 1922 (c. 16), 
s. 128, Sched. 12 (5), & s. 138 (12). 


—waw ed 


Sect. 4.—INCLOSURE. 

Sce Taw of Property Act, 1925 (c. 20), s. 193 (5). 

Rights of lord of manor—aAs to subsoil.|—See 
Commons, Vol. XI, p. 42, Nos. 574-581. 

—— Inclosure against common of turbary— 
Custom.]——See ComMMons, Vol. XI., p. 44, Nos. 
617-621. 

—— Inclosure against common of estovers— 
Custom.]—<See Commons, Vol. XI., p. 45, Nos. 624, 
625. 





Inclosure against right to dig gravel.|— 
See Commons, Vol. XI., p. 45, Nos. 622, 623. 
Common in the soil—Rights of tenant of manor.| 
— See Commons, Vol. XI1., p. 22, Nos. 250, 251. 
Mining rights under Inclosure Acts.] — See 
Commons, Vol. XI., pp. 61-68. 








D. L. Qh. 405.—CAN. 


r. Onus of proof.)— BING KKK v. 
MAVCKENZIK (B. C.), [1919] 2 W. W. Ii. 
1723 47 Dv. i. Kt. 43.—CAN, 


Part [X.—MortTGAGES. 
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Effect of award of inclosure—Mining rights & | effect of the Act was, to take from the lord his 


rights in the soil.]|—See Commons, Vol. XI., p. 83. 

655. Ownership of minerals — Express reserva- 
tion to lord of manor.]—By an Inclosure Act, the 
comrs. were authorised to apportion to the lord 
of the manor, in satisfaction for his right & 
interest as such lord, a certain quantity of the waste 
in cattle gates. By a subsequent. seet., reciting 
that the waste was of such small value as not 
to bear the expense of being allotted, the coms. 
were empowered to set it out in one inclosure, & 
to regulate the stint among the owners of land 
entitled to rights of common, awarding them 
sheep gates in proportion to their scveral rights. 
The proprietors or persons entitled to the greater 
part of the sheep gates were then empowered, 
with the conseni of the lord, to appoint comrs. to 
divide this stinted pasture into allotments ‘‘ to & 
amongst the proprietors of the common or waste 
land, in proportion to their respective rights & 
interests therein.” A further sect. reserved to the 
lord the right ‘to enjoy, search for, & work all mines, 
minerals, & other rights & privileges in the waste 
(exeept the right to the soil thereof, for which a 
compensation was thereinbefore directed to be 
made), in as full, ample, & beneficial a manner 
as if the Act. had not) been made" :—/eld 2 the 


right to the soil of the wastc, & with it the exclusive 
right of sporting thereon.—ROBINSON v. WRAY 
(1806), L. R. 1 C. P. 4903 14 L. T. 434. 

siennielion :—Reld. Sowerby v. Smith (1873), L. R.& CG. 1. 


656. —-- - In tenant.] --Where certain waste 
land was, with the consent of the then lord of the 
manor, inclosed by a former owner of pltf.’s pro- 
perty, & pltf. had dug for minerals thereon; & 
where a subsequent lord asserted his right to the 
minerals, & sold them to defts., who thereupon 
entered upon the property & commenced digging 
for them; on a bill to restrain defts. :—Held: 
the lord of the manor had not succeeded in 
establishing his claim, & pltfs. were entitled to the 
minerals in question.—ACKROYD v. Brraas (1865), 
13 L. T. 5213 14 W. R. 25. 

Calculation of assets & dissents to inclosure— 
Interest of lord of manor in subsoil to be considered. | 
—See ComMons, Vol. NI., p. 73, No. 953. 


Sect. 5.—WHERE TITLE IS REGISTERED. 
See Land Registration Act, 1925 (e. 21). 


Part 1X.—Mortgages. 


See, generally, Law of Property Act, 1925 (c. 20), 
ss. 92, 100 & 10L; Morroaar. 

657. Rights of mortgagee-— Appointment of 
receiver & manager.|—The ct. has jurisdiction, at 
the instance of mtgees. of collieries held) under 
leases containing working covenants, to appoint 
a receiver & manager of the property & business, 
notwithstanding that the latter is not. specifically 
referred to in the mtge. securify.—CAMPBELI, v. 
LLoyp’s, BARNETT’s & BOSANQUET’S BANK, I/rp. 
(1889), [1891] 1 Ch. 186, n.3 58 L. J. Ch. 424. 
Annotations :—Consd. Whitley v. Challis, [1892] 1 Ch. 64; 

County of Gloucester Bank ©. Rudry Merthyr Steam & 

House Coal Colliery Co., 11895) 1 Ch. 629. Retd. Makins 


v. Lbotson (1890), 63 L. T. 5153; Stamford, Spatding & 
Boston Banking Co. ». Keeble (1913), 82 La J. Ch. $88, 


658. --—- |—A colliery co. executed a 
mtge. to a banking co. by subdemise of their lands, 
mines, & seams of coal & other premises com- 
prised in certain leases, & also their buildings & 
some of their fixed machinery. Default) having 
been made of principal & interest, the bank took 
possession of the mines & appointed a receiver of 
the income, but did not work the mines. They 
afterwards brought a foreclosure action against the 
colliery co., & moved for a recciver & manager of 
the colliery :—Held: (1) although the business of 
the colliery was not expressly mentioned in the 
mtge. deed, it was intended to pass & did pass to 
the mtgees., & they were entitled to apply in the 
action for a receiver & manager of the colliery ; 
(2) the ct. would, in the exercise of its discretion, 
appoint a recciver & manager, although the 
mtgees. had taken possession & appointed a 
receiver of the income. 

(3) What is a colliery ? What are the scams 
of coal? Whatis the motive power? What does 
all that mean but that industrial occupation which 
we compendiously call a colliery? What is the 














PART IX. 


meaning of the conveyance but the transfer of 

those rights of taking away the coal & of working 

the coal which are involved in the leases ? (LORD 

TALSBRURY).— COUNTY OF GLOUCESTER BANK 2, 

Rupry MERTIYR STEAM & Jouse Coat, COLLIERY 

Go., | 1893 } l Ch. H2Y s 1 h.. J. (Ch. is H 72 lh ie 

375; 43 W. RR. 4865 30 Sol. Jo. 831; 2 Mans. 

223; 12 K. 183, C. A. 

Annotations :-—As to (1) Refd. Ruben v. Groat Fingall Con- 
solidated, [1904) 1 K. 3B. 650; Stamford, Spalding & 
Boston Banking Co. ». Keeble (1913), 828 I... J. Ch. 888, 
As to (2) Befd. Poole v. Downes (1897), 76 L. T. 110. 
Qenerally, Mentd. Rte Bank of Syria, Owen & Ashworth’s 
Claim (1900), 88 L. T. 547; Buck ». Tower Galvanizing 
Co., {1901} 2 K. B. 3143) Preomicr Industrial Bank = ¢, 
Carlton Manufacturing Co. & Crabtree, (1000) 1 K. B, 
106; te Fireproof Doors, Umney v. Fireproof Doors, 
{i916) 2 Ch. 142; Dey wv. Pullinger Kugineering Co., 
[1921] 1 K. B. 77; Underwood v. Bank of Liverpool & 
rr age Underwood v. Barclays Bank, [1924] 1 K. B. 

de 


659. .|—This was « motion by pltf., 
the mtgee. of certain collicries, fur the appointment, 
of a receiver. Defts. had a cross motion for an 
order preventing pltf., who was lessee of part of 
the colliery, from denying them access to the 
colliery for the purpose of inspecting it. There 
was a covenant in the lease that the lessor & his 
agents should be at liberty to inspect the colliery, 
but it was said that there was a personal objection 
to the persons nominated by the lessor to inspcet 
the colliery, & that at the time thc lease was 
signed the lessur verbally promised not to employ 
those particular persons to inspect. Defts. 
alleged that pltf. was making use of his position 
as mtyee. to prevent any one else taking a lease of 
the colliery. The judge thought that pltf. was 
entitled to the appointment of a receiver, & that 
defts. were entitled to inspect the colliery.— 
BARNETT v. WHITE, WHITE v. BARNETT (1897), 
41 Sol. Jo. 607. 
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Rights of mortyagee—Against tenant in possession—Under lease. prior to morigage.|--CLAZY tv. THORNRBURN (Y. ‘i',) 
A 


t. f 
(1905), 2 W. L. R, 534.—CAN. 
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660. Repayment with interest of working 
expenses.|—(1) An overstatement on the part of 
mtgees. in possession of a colliery as to the balance 
represented by them as remaining duc on their 
mtge., & their refusal to furnish accounts to the 
mtgors., except on being paid the expenses of so 
doing :—Held: not such vexatious conduct as to 
deprive them of their costs of a redemption suit. 

On their appealing from a decree disallowing 
such costs, they were held entitled to have their 
costs of appeal. ; 

(2) A mtgee. in possession of mincs expended 
large sums beyond the amount covered by his 
security in working the mines, paying agents, ete. ; 
& also in keeping down the interest of prior 
incumbrances :—Held: the mtgees. were rightly 
allowed these sums with interest.—NORTON ». 
CoovEer (1854), 5 De G. M. & G. 728; 25 L. J. Ch. 
121; 2W.R. 659; 48 BE. R. 1053, L. JJ. 

661. ——— Mortgagee in possbssion—Refusal to 
furnish accounts at own expense—Effect on costs 
of redemption suit.|—NonrTon v. Cooper, No. 660, 
ante, 

662. — — Mortgagee of share in colllery—Right 
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to account from owners of other shares.| — 
BENTLEY v. BATES, No. 206, ante. 

663. Rents paid to mortgagor by his lessee 
—Subsequently to foreclosure—Necessity for further 
account.|—At the date limited for redemption in a 
foreclosure action money was in ct. & in the hands 
of a receiver paid under a mining lease since the 
issue of the chief clerk’s certificate. The fore- 
closure judgment gave liberty to any persons 
redeeming, or, in the event of foreclosure, to 
pltfs., to apply for payment to themselves of funds 
In ct. or in the hands of the receiver :—Held: pltfs. 
were entitled to an immediate order for fore- 
closure absolute, & for payment of the moncy in 
ct. & in the hands of the receiver without any 
further account.—COLEMAN v. LLEWELLIN (1886), 
34 Ch. D. 143; 55 L. T. 647; 35 W. R. 823 sub 
nom. COLMAN v. LiEWELLYN, 56 L. J. Ch. 1, C. A. 
-innotationsa :—Refd. Smith v. Pearman (1888), 68 L. T. 720; 

Cheston v. Wells, [1893] 2 Ch. 151. 

Powers of mortgagee—Absolute disposition.]— 
See Part 1V., Part V., Sect. 1, sub-sect. 4, ante. 
Leasing. |—Sce Part V., Sect. 2, sub-sect. 4, 








ante. 


Part X.—Agreements for Leases. 


664. Distinguished from licence.]— JONES v. 
Rrvnotps, No. 711, post. 

Mining licences, see Part XI., nost. 

665. Distinguished from lease.]— By a memo- 
randum made on Feb. 2, A. agreed to let & grant 
a leasc to B. of ‘‘ the, coal, iron-mine, stone & 
fire-clay,”’ under certain lands, at certain specified 
royaltics, for the term of seventy years; & it was 
provided that so much royalties as would amount 
to £50 a year should be worked or paid for during 
the term; the rent to commence in a year from 
the time a pit was sunk; with power to work the 
minerals, & to deposit rubbish, & make a wharf, 
as usually granted in leases of a similar nature, & 
as granted by C.; & to abandon & quit the same, 
if at any time during the term B. should think fit, 
on giving six months’ notice ; to commence sinking 
a pit before June 24, & A. engaged that he had not 
incumbered such estate; to contain the usual 
covenants, & as entered into by O., & A. engaged 
to sign a lease upon the said terms as soon as it 
could be prepared :—Held: this was not a lease, 
but an agreement for a demise in futuro. 

I should say ... that the tenants would not 
under this instrument be able to exercise the rights 
that would be indispensable to the proper -vorking 
of the mines, without some deed under the seal 
of the grantor: & consequently I think we are 
justified in saying that, regard being had to the 
intention of the parties as manifested by the 
instrument, & to the subject-matter, it does not 
amount to an actual demise (TINDAL, C.J.).— 
Dor d. MORGAN v. POWELL (1844), 7 Man. & G. 
980; 8 Scott, N. R. 687; 4 L. T. O. 8S. 1384 A; 
8 Jur. 1123; 135 BE. R. 397; sub nom. Doe d. 
MORGAN 7. MoRGAN, 14 L. J. C. P. 5. 

See, generally, LANDLORD & TENANT, Vol. 
ee pp. 366 e¢ seq. ; Mining leases, see Part X., 
post. 

666. Do not import existence of minerals.|— 
A., on the application of B. & C., agreed to grant 
them a lease of a vein or seam of coal, called the 
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PART X. joint lease or s 


a. Construction of agreemcent—Agree- 
ment by two landownersa—Whether for 





SHURR (1912), 23 


rate leases.)—WEL- 
LAND CouNTyY LIME 

O. W. R. 3973; 4 
O. W. N. 336 by 8 D. L. R. 720.—CAN. 


S. vein, ‘“‘ about two feet thick, with the overlying 
& underlying beds of clay,’’ on & under a farm 
called X., at £100 per anxrum as certain or dead 
rent, & royalties of 9d. per ton for the coal & 4d. 
per ton for the clay: the lessees to have any part 
of the farm at the rent of £10 per acre, & to expend 
not leas than £500 in the erection of a manufactor 
& buildings for the purpose of working the coal 
clay ; way-leave of ld. per ton for foreign coal & 
clay ; lessees to have power to determine the lease 
at the end of three years on giving one year’s 
notice. On action by A. for specific performance, 
B. & C. alleged that the S. vein did not exist under 
the farm, & it was proved that on search it had 
not been found, but counter-cvidence was given 
to show that the searches were insufficient :— 
ITeld: under the agreement, B. & C. had, in con- 
sideration of the dead rent reserved, obtained 
licence to enter & search for the vein, but not a 
warranty that such vein was to be found; &, 
accordingly, A. was entitled to specific perform- 
ance of the contract whether the S. vein existed 
or not.—-JEFFERYS v. Fams (1876), 4 Ch. D. 448 ; 
46 L.3.Ch.113; 36L.T. 10; 25 W. R. 227. 

667. Imperfect description of minerals.]—Pricr 
v. GRIFFITH, No. 842, post. 

668. Sufficiency of description of area — Area 
described by name—Boundaries ‘‘ hereafter to be 
defined.’’|—-HAYWwoob v. CoPE, No. 845, post. 

669. Boundaries not fixed.|—LANCASTER 
v. DE TRAFFORD, No. 843, post. 

670. ——— Boundaries fixed by supposed line of 
fault.|—DaAvis v. SHEPHERD, No. 844, post. 

671. Omission of covenant for dead yent—Not 
fatal to agreement.|—WALTERS v. MORGAN, No. 
601, ante. 

672. Agreement entered into by receiver—Sub- 
ject to approval of court—Lessee’s remedy for non- 
completion.|—GRACE v. BAYNTON (1877), 21 Sol. 
Jo. 631, L. JJ 

Time of essence of ari tg Re LANDLORD & 
TENANT, Vol. XXX., p. 410, No. 728. 


b, Condition precedent to grant of 
lease—Hatsing sp quantity of ore. | 
—WAYNE v. HUGHAN (1890), 9 N. Z. 
L. R, 295.—N.Z, 





WorkKs Oo. v. 
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Part X!l.—Leases. 


SEct. 1.—NATURE AND DEFINITION. 

See, generally, LANDLORD & TENANT, Vol XXX., 
pp. 429 ef seq. 

678, Nature — Amounts to sale of minerals.]— 
(1) The lessee of a mine, although entitled to rely 
on the existence of the subject: matter, takes ail 
risk of its failure, cither as to quantity or value, 
unless either is expressly warranted (LORD Skt- 
BORNE, L.C.). 

(2) What we term a mineral lease is really a 
pale out & out of a portion of the land (Lorp 
CAIRNS).—-GOWAN ¥. CirRistTIE (1873), I. 1. 2 
Sc. & Div. 273, H. L. 

Annotations :—As to (1) Refd, Grinisdick ». Sweetman, [1909] 

K. B. 740,._ As to (2) Consd. Munro v. Dideott, [1911] 
- Refd. Coltness Jron (Co. v. Black (1881), 6 
App. Cas. 315; Camphell v. Wardlaw (1883), 8 App. Cas. 
641; Leppington v. Freoman (1891), 66 L. T. 3573 Greville- 


Nugent v. Mackenzie (1899), 81 L. I’. 793. Generally, 

Refd. Strelley v. Pearson (1880), 15 Ch. D. 113. 

674. .}—A mining lease, which [is] an 
anomalous document amounting, not to a demise, 
but to a sale of the minerals (CAVE, J.)}—/Jte 
WILLIs, Ex p. KENNEDY (1888), 21 Q. B. D. 884 ; 
57 L. J. Q. B. 6384; 659 LL. T. 749; 36 W. R. 793; 
477. L. RR. 6373 sub nom. Re Wiis, Ex p. 
WILLOUGHBY DE EREsBy (LADY), 5 Morr. 189, C. A. 
Annotations :—Mentd. Mumford . Collier (1806), 25Q.b.D. 

279: Stevens » Marston (1890), 60 L. J. Q. 3B. 192; 

Green wv. Marsh, [1892] 2 Q. B. 330: Re Roundwood 

read Co., Lee v. Roundwood Colliery Co., [1897] 1 

th. 373. : 

675. ——.]—A Icase of minerals being in 
fact a sale (CHITTY, J.).—FARRAR v. FARRARS, 
Lrp. (1888), 40 Ch. D. 395; 58 L. J. Ch. J85; 59 
L. T. 619; on appeal, 40 Ch. D. 406, C. A. 
annotations -—Mentd. Colson ». Williams (1889), 58 L. J. Ch. 

539: Tomline v. Luce (1889), 59 L. J. Ch. 164; Jee Wurst, 

Addison v. Topp (1890), 63 L. T. 665; Bailey vr. Barnes, 

[1894] 1 Ch. 25; Hiold v. Dobenture Corpn. (1896), 12 

T. J... 469; Kennedy v. De Trafford, [1896] 1 Ch. 762; 

Nutt v. Easton, (1899) 1 Ch. 873; Hodson v. Deans, [1903) 

2 Oh. 647; Bath v. Standard Land Co., [1911] 1 Ch. 

rete Belton v. Bass, KatcliNe & Gretton, [1922] 2 Ch. 


676. Interest of lessee—Interest in land.] 
The interest of the lessee under a mining lease is 
an interest in land, & the rights created by the 
lease are not merely incorporeal.—MUNRO  v. 
Dipcortt, [1911] A. C. 140; 8014). P.C. 655 103 
1. T. 682; 27 'T. 1. R. 176, P. C. 

Definition.|—Sre Law of Property Act, 1925 
(c. 20), 8. 205 (1) xiv; Settled Land Act, 1925 
(c. 18), 8 LIT (1) xv3 Universities & College 
states Act, 1925 (c. 24), 8. 43 vil. 
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Sect. 2.—USUAL AND CUSTOMARY MINING 
CLAUSES. 

677. Proviso for entry & inspection—Terms as 
to mode of working—& quantity of minerals ob- 
tained.) —-BLAKFSLEY v. WHIELDON, No. 608, anle. 

678. Proviso for re-entry—On non-payment of 
rent—Not for breach of any covenants.|—Under 
an agreement for a lease to contain “ all usual & 
ce ae ee ee age I aa 


customary mining clauses,’’ the landlord is not 

entitled to have inserted in the lease a proviso for 

re-entry on breach of any of the covenants by the 
lessee, or otherwise than on non-payment of rent.—- 

HODGKINSON v. CROWF (1875), 10 Ch. App. 622 ; 

44.1. J. Ch. 680; 33 I. T. 388; 23 W. Rh. 885, 

L. JJ. 

Annotations :—Apld. Hampshire », Wickens (1878), 7 Ch. D. 
$65; Re Anderton & Milner's Contract. (1890), 45 Ch. D. 
476. Refd. 2te Lander & Bagley’s Contract, [1892] 3 
Ch. 41; De Soysa v. De Pless Pol, [1912] A. C. 194. 


679. Proviso for determination of lease—Mine 
incapable of profitable working—In absence of 
special custom.|—(1) Independently of a special 
custom, a provision that the lessee shall be entitled 
to determine the lease when the mine is incapable 
of being worked at a profit is not a usual clause in 
the lease of a colliery. 

(2) Under R. S. C., 1875, Ord 52, r. 3, the ct. 
has power in a proper case to grant an interim 
injunction to restrain a deft. from ceasing to pump 
water out of a mine.—STRELLEY v. PEARSON (1880), 
15 Ch. D113; 49 L. J. Ch. 406; 43 T T. 155; 
28 W. RR. 752. 


Annotation :-—Cenerally, Mentd. New Orleans 8.8. Co. . 
zondon & Provincial Marine Insee. (1909), 14 Com. Cas. 


Sect. 3.—CONSTRUCTION OF LEASES. 
Sun-SEcT. 1.—IN GENERAL. 

See, generally, Derns, Vol. XVII., pp. 212 et 
seq. : Part I., ante. 

680. Meaning of words—-‘‘ Level ’’-—‘‘ Deeper 
than °’’—‘‘ Below.”’|—(1) J.cssees of a coal mine 
covenanted with the lessors that they would, hy a 
certain time, get all the demised coal in the town- 
ship of B. ‘‘ not deeper than or below the level of ” 
the bottom of the A. mine under a certain point at 
the surface. In an action for breach of the cove- 
nant, a question arose whether ‘ level’? was used 
in the ordinary sense, of a horizontal plane, or in 
a peculiar sense, having reference to the drainage : 
—Held: evidence was admissible to show the 
understanding of the term “ level,’? used as in 
the above lease, among coal mincrs. 

(2) It was referred to an arbitrator to receive 
evidence as to the meaning of the covenant, 
according to the custom & understanding of miners, 
& to state a case for the opinion of the ct. He 
found that the mine waa situate within an exten- 
sive coal mining district in the county of Lan- 
caster; & that, ‘‘according to the custom & 
understanding of ininers throughout that district,’’ 
the termy ‘“ level,’’ ‘“‘ deeper than,’”’ & ‘‘ below,”’ 
signifled, ctc.; stating the construction of the 
terms, which was in favour of deft. It did not 
appear, as to some of the partics to the lease, that 
they resided within the district, & they were 
named, in the lease as of other places :—Held: the 
existence of the custom stated, in the district 


wherein the mine lay, did not raise a conclusion of 





PART XI. SECT. 1. —A permanent lease Including ‘“ all g. Whether grant amounts to lease 
c. What amounts to a lease.)— ioctl of verious cao ae che Hf Friar pe pina DUFFY (1854), 
: er {| execption only of homestead,’’ wou : - 57.— ‘ 
LYNCH ¥, ret (Ont.) (1888), 15 jacrudé the minerals.—SHAMACHARAN 


Ss. C. R. 341.—CA e 

d. ———, }-—- HALPIN Vv. FOWLER (No. I 
2) (1907), & W. L. R. 226; 
B. C. R. 447,.—CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 
e. Meaning of worde—'' All rights.”’] 


738,—IND. 
f. boonies 


RHODESIA 


NANDI v. ABITIRAM GOSWAMI (1906), 
L. R. 33 Cale. 511; 10 C. W. N. 


dumne.)-~— UNITED 
GOLDFIELDS, LTD. 
PEAROR, [1912] S. R. 197.—8, AF. 


h. ——.] — LITTLE 0. WESTEPN 
TRANSFER & STORAGE Co., LTp. & 
EDMONTON COLLIERIES, LTD. (Alta.), 
{1922} 3 W. W. R. 356; 69D. L. 
364.— CAN. 


k. Condition precedent—Diacovery of 
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Sect. ra se aleataa of leases: Sub-sects. 1 & 2, 





law that the covenanting parties used the terms 
according to such custom, but was only evidence 
from which a jury might draw that conclusion ; & 
the ct. could not give judgment for deft. Semble : 
they might have done so, if the arbitrator had 
found the custom of miners without limitation as 
to a district.— CLAYTON v. GREGSON (1836), 5 
Ad. & El. 302; 4Nev. & M. K. B. 602; 6 Nev. & 
M. K. B. 694; 1 Har. & W. 159; 41L. J. K. B. 


1613; 111 K. R. 1180. 
Annotations :-—As to (1) Refd. Shore ». Wilson (1842), 9 
Sea a to (2) Refd. Sweeting v. Pearco (1859), 


See, also, No. 685, post. 

681. Words qualifying estimated quantity 
of mines demised—‘‘ Or thereabouts.’?|—Davis +. 
SHEPHERD, No. 844, post. 

682. ——— ‘* Win.’’| — Lewis +. Forieram.,, 
No. 700, post. 

683. —.]— Ennior 1, Rokeny (LORD), 
No. 884, post. 

684. — — ‘‘Open & get.”’] — To open & get, I 
think really refers to what > miners often call 
winning the seams, that is to say, the lessees are 
to push on their work so as to open these seams 
(KLETCHER MouLton,  L.J.)-—ECKERSLEY 1. 
WIGAN CoaAL & TRon Co., Lirp. (1910), 108 LL. I. 
204, CO. Aw; on appeal, sub nom. WIGAN Coal, & 
non Co. v. ECKERSLEY, 103 L. 'T. 468, H. L. 
Local custom—Knowledge of parties.]— 
See CusToM & USAGES, Vol. XVII, p. 29, No. 310. 

—-— Admission of extrinsc evidence.] — See 
DEEDS, Vol. XVII., pp. 325 et seq. 

685. Discrepancy between parcels & plan.|— 
An award defined the southern boundaries of the 
P. F. Level Colliery thus: ‘* commencing at the 
point where the said level struck the coal, & extend- 
ing in an eastward direction aos deep as the said 
level will drain.”” There was an old existing exca- 
vation, termed by miners a level, not horizontal, 
but. running upward into the coal eastward from 
the point where it struck the coal bed. This 
excavation was described on the plan annexed to 
the award as the line of boundary : ~ Held: this 
existing old level was the boundary meant by the 
award & not an imaginary mathematical line 
dvawn horizontally eastward from the point where 
the old excavation struck the coal.—BRAIN »v. 
Jlarnis (1855), 10 Exch. 908; 24 1. J. Hx. 177; 
251. T. 0.8. 219; 156 1. R. 710, Ex. Ch. 

686. --——.] — larcel or no parcel is a question 
of fact for the jury, but the judge is bound to tell 
the jury what is the proper construction of any 
documents necessary to be considered in the 
decision of that question. In a“ sett ”’ or lease of 
% mine, the boundary line was thus described, “ a 
line drawn from J. V.’s house, to a boundstone ”’ $ 
& in the description of the parcels in the lease, it 
was said, ‘“‘ which said premises are particularly 
described by the map on the back of this sett.’ 
On this map the boundary line appeared to be 
drawn from the north-east corner of the house. 
The position of the house itself was incorrectly 
represented on the map :—Held: the judge was 
bound to look to the map as forming part of the 




















mine.J]—CALEDONIAN MINING Co. v, 
Bi1iGutT (1864), 6 All. 96.—CAN. 
tiie isa ROR) MESSE 
: AVERLEY . Ss. F 
4h. & G. 280.—CAN. ( i 


4 m. Whether sacl on Nghe to ex- 

usive par oietag o uanti of stone 
to be obtained specified in ane 
HAVEN 0. HuaHes (1900), 20 C. L. T. 
55; 27 A. IR. 1.—CAN. 


21 W. lL. RK. 682 


n. Compensation for improvements.} 
—A.-G. FOR ONTARI 
(1906), 8 O. W. R. 127; 
319.—CAN, 

0. -———.}+—Re CANADIAN 
CITK OoAL Co. & MCNEILL Co. (1912), 
4D... 784: be ss 
CAN de e 9 eo ide r oF 
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deed, & to tell the jury that the line was to be 
drawn as marked on the map.—LYLB v. RICHARDS 
(1866), L. R. 1H. I. 222; 35 L. J. Q. B. 2143 15 
LT. 1; 303. P. 6593; 12 Jur. N.S, 947, I. L. 

687. Minerals included in demise—Minerals not 
workable by lessees.|—DUGDALE v. ROBERTSON, 
No. 916, post. 

688. Grant of all seams ‘‘ workable as coal 
seams.’’|—CARR v. BENSON, No. 891, post. 

689. Implication as to existence of subject 
matter—Absence of warranty.|—GOWAN v. CHRIS- 
TIE, No. 673, ante. 











SuB-SEcT. 2.—RIGHTS OF WORKING. 
A. Incidental and Necessary Powers. 


690. Whether implied.]— Darcy v. ASKWITIT 
(1618), Hut. 18; Hob. 234; 123 BE. R. 1070. 
Annotations : —Refd. Phillippe ». Smith (1845), 14 M. & W. 

589. Mentd. Manby v. Scot (1661), 1 Keb. 80; Elwes v. 

Maw (1802), 3 Kast, 38; Simmons v. Norton (1831), 

L. J. O. 8S. CO. P. 185; Jones v. Chappell (1875), lL. R. 20 

Kq. 539; West Ham Central Charity Board v. Hast 

London Waterworks Co., {1900} 1 Ch. 624. 

691. Opening of new mines.] — Darcy 1. 
Asxwitu (1618), Hut. 193; Hob. 2345 123 1. Rh. 
1070. 

-Annotations :—Refd. Phillipps rv. Smith (1845), 11 M. & W. 
589. Mentd. Manby v. Scot (1661), 1 Keb. 805) Klwes rv. 
Maw (1802), 3 Kast, 383; Simmons o Norton (1831), 9 
L. J. O. 8S. C. PL. 1853) Jones vo. Chappell (1875), L. 2. 20 
Kq. 539; West) Ham Central Charity Board v. Kast 
London Waterworks Co., [1900] 1 Ch. 624. 

692. Cutting down trees — For use as pit poles.] 
—DAaRcy v. ASKWITH (1618), Llut. 19; Hob. 234 ; 
123 E. BR. 1070. : 

Annotations :—Mentd. Manby v. Scot (1661), 1 Keb. 80; 
Elwes v. Maw (1802), 3 Kast, 38; Simmons r, Norton 
(1831), 9L. J.O.8. C. P. 185; Phillippsv. Smith (1845), 14 
M. & W. 589; Jones v. Chappell (1875), L. It. 20 Eq. 
539; West Ham Central Charity Board v. Hast London 
Watorworks Co., [1900] 1 Ch. 624. 


693. For purpose of working quarry.|— 
A lease was granted of a farm & tenement, & the 
quarries of paving & tile-stone in & upon the 
premises, with liberty & power to open & work the 
quarries, subject to an annual rent for the premises, 
excepting the quarrics, & to the payment of a 
royalty for the stone obtained. Out of this demise 
were reserved & excepted “ all timber-trees, trees 
likely to become timber, saplings, & all other 
wood & underwood, which then were, or which 
should at any time thereafter be, standing, growing, 
& being on the premises, & all mines, minerals, 
etc., which should thereafter be opened & found,”’ 
& the lease contained a covenant ‘‘ not to commit 
any waste, spoil, or destruction, by cutting down, 
lopping, or topping any timber-trees, or trees 
likely to become timber, saplings, or any other 
wood or underwood ’’; & a power of re-entry, for 
non-payment of rent, or if the Icssee, etc., should 
commit any waste, spoil, or destruction by any of 
the means or ways aforesaid, & should not perform 
& keep all & singular the covenants, etc., contained 
in the lease. The assignee of the term having cut 
down & grubbed up certain saplings, wood, & 
underwood, for the necessary purpose of working 
a quarry on the demised premises :—Weld: the 
effect of the covenant was, that the tenant should 
not so cut any of the trees excepted, as that such 
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680i. Whether implied.}—Where a 
lessor in granting a lease of surface 
lands had excepted tho mincrals :— 
Held: in excepting the minerals the 
lessor impliedly reserved to himself as 
a necessary incident the right to dig 
for & win them.—RAMESWAR MALIA tv. 
RaM NATH BHUTTACHARJEE (1905), 
I. L. R. 33 Cale. 462.—-IND. 


O v. HARGRAVE 
100. W. lt. 
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cutting should amount to an excess of the right 
which it was infended that he should exercise ; & 
therefore that cutting trees in a manner necessary 
to a reasonable exercise of the power to get the 
stonc, was no breach of the covenant.—DoE d. 
ROGERS v. Prick (1849), 8 C. B. 894; 19L. J.C. P. 
121; 14L. T. O. S. 329; 137 EB. R. 760. 
A ton Co stu ae dell e, Eienlagham Canal Naviga- 

694, Not limited by grant of express powers. |— 
HopGson v, Fiktp, No, 1003, post. 

695. Must be exercised bona fide — & in usual 
& reasonable course of working.])—HoONKYWELL 
Corron SPINNING Co. v. MARLAND, [1875] W.N. 46. 


B. Sinking of Shafts. 

z erueular covenants by lessee.|—Sce Scct. 4, 
post, 

686. Whether lessee bound to sink shaft—Under 
covenant to sink shaft—Mine unworkable.|—Whcre 
lessees of land, & of coal mines found or to be found 
therein, covenanted forthwith to proceed to sink 
for coal as far as could & ought to be accomplished 
by persons acquainted with the nature of collieries, 
& as in such cases was usual & customary, & to 
ercct fire engines for the purpose, by June 24, 
1806 ; or in default thereof, to pay so much to the 
lessor as arbitrators should award: & after the day 
past, without any new pits sunk, ctc., the parties 
named arbitrators to award concerning the damage, 
loss, & delay to the lessor, if any ; & whether any 
rent or other satisfaction should be made to him 
on that account; & the lessees gave bond to the 
Jessor conditioned to perform the award: & after- 
wards the arbitrators awarded that the lessees had’ 
not performed their covenant by not having pro- 
ceeded to sink for the said coal as far as could & 
ought to be accomplished, etc., in the words of the 
covenant, on or before June 24, 180, for which 
they awarded to the lessor £150 on account of all 
damages & losses then incurred on account of such 
breach: & further, that the Iessees should sink 
coal mincs, & erect fire engines for getting the 
coals demiscd on or before June 24, 1807; & in 
default thereof, & until the same should be done, 
they should pay a yearly rent of £200 to the lessor 
as a compensation for the lord’s share reserved 
under the lease :—Held : to an action on the bond, 
it was a sufticicnt answer by the lessees to save the 
condition, that they had paid the £150 awarded 
for the breach of the covenant up to June 24, 
1806; & as to the subsequent period from thence 
till June 24, 1807; that on divers days bctween, 
etc., they did well & truly sink for coal in the lands 
demised as far as could & ought to be accomplished, 
etc., in the words of the covenant, & were ready & 
willing to have sunk & completed the pits, & to 
have erected the necessarv fire cngines, etc., 
within the time limited by the award ; but that at 
the time of making the lease, & from thcnccforth, 
there were no mines of coal under the lands as 
could or ought to be worked by any person ac- 
quainted with the nature of collieries, or as in such 
cases it was usual or customary to work, or as 
would have defrayed the necessary expenses of 
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working & getting the same: all which premises 
defts. ascertained & proved by due & sufficient 
experiments & trials then & there made.—HANSON 
v. BOOTHMAN (1810), 13 East, 22; 104 EB. R. 274. 

that by deed, pltf. let to defts. a certain mine of 
rock salt for twenty-one ycars from June 25, 
1851: & defts. covenanted with pltf. that they 
would in every year during the term, get & raise 
from the mince 2,000 tons of rock salt, & in case of 
default would, at the expiration of the year, pay 
pltf. 6d. a ton for every tun by which the quantity 
was less than 2,000: & also that they would, with 
all reasonable diligence, sink a shaft to the salt 
rock in order to get at the salt: & would also 
during the continuance of the term, work the mine 
in a proper & workmanlike manner. First breach : 
that although defts. did not raise or get out of the 
mine the annual quantity of 2,000 tons of salt, yet 
they have not paid for the quantity short of 
2,000 tons. Second breach: that defts. did not 
in every year of the term get & raise 2,000 tons, & 
did not pay for the quantity short of 2,000 tons, 
but on the contrary got & raised no salt whatever, 
& refused to pay plitf. any sum whatever. Third 
breach: that they did not use all reasonable 
diligence to sink a shaft to the salt rock in order 
to get at the salt ; but wholly omitted & neglected 
so to do. Fourth breach: that defts. did not 
during the continuance of the term work the mine 
in a proper & workmanlike manner, but permitted 
the same to be unworked. Defts. pleaded, 
secondly : that the deed provided that in case the 
rock salt should, during the continuance of the 
term, fail by any inevitable accident, then, on pay- 
ment of all rent due & performance of all covenants 
on the part of defts. the term should cease & 
determine to all intents & purposes whatsoever ; 
that the salt) during the continuance of the term 
failed by inevitable accident; that all rent due 
was paid & covenants performed; & thereupon 
the term ceased & determined. Thirdly to the 
third breach: that defts. did with all reasonable 
diligence sink a shaft to the salt rock. Fourthly 
to the fourth breach: that defts. did at all times 
during the continuance of the term work the 
mine in a proper & workmanlike manner. Upon 
which pleas issued were joined. At the trial it 
appcared that by an agreement in writing, dated 
Aug. 29, 1851, pltf. agreed, before March 25, then 
next, to demise to defts. the salt mine in question 
for twenty-one years from June 25, 1851. When 
the agreement was exccuted, defts. began to sink 
a shaft for the purpose of getting the salt. This 
sinking was, in Sept. 1851, discontinued in conse- 
quence of an influx of brine. Defts. thereupon 








| began to sink another shaft which was in the same 


(EARL) (1850), 7 Bell, Sc. App. 100; 


month discontinued from the like cause. On 
Nov. 16, 1852, a lease, pursuant to the agreement, 
was executed, being the deed declared on & which 
contained the provis» for cesser stated in the 
second plea. In consequence of the influx of brine 
before mentioned defts. never in any manner 
worked the mine, nor paid any of the rents. The 
jury found that defts. could not have worked the 


q: —— Whether lost by surrender 
of lease.|—Semble: tho right to enter 


powers. }—Where a lease of a particular 
muineral, existing in one & the samo 
mine along with other minerals, gives 
the tenant a right of working it in the 
way & cost profitable & convenient 
for him he will not be restrained from 
wor in the way he thinks most 
benocficial, by the circumstance that 
that way of working will prejudice the 
interests of a tenant of the other 
minerals, by leaso made subsequently 
to his.—HURLET-ALUM Co. v. GLASGOW 


J -—-VOL. xXxiIV. 


22 Se. Jur. 487; affg. 12 Dunl. (Ct. 
of Sess.) 704; 22 Sc. Jur. 324.—SCOT. 


p. Right of entry-—Conditions pre- 
cedent.}—IIcld : where w mining Icase 
is obtained over private lands in 
Nova “Scotia the lessecs must obtain 
from the owners of the land permission 
to enter cither by special agrecment or 
in accordance with the provisions of 
the Mining Act.—FIELDING v. MOTT 
(N. 8.) (1885), 14 8. Cc. R. 254.—CAN. 


& mine obtained under any previous 
award or agreement, depending upon 
the original Icase from the Crown, was 
lost when the lease was surrendered 
& & new lease granted & tho shaft or 
tunnel opened by the holders of tho 
previous lease became vested in the 
owners of the frechold.—PALGRAVE 
MINING Co. v0. MCMILLAN (1892), 25 
N. Ss. R. (13 R. & G.) 56.—OAN. 
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Sect. 3.—Construction of leases: Sub-sect. 2, B. & 

C.; sub-sect. 8, A. (a) & (b) 4.] 
mine by any reasonable application of labour, 
diligence, skill, money or other means, & that they 
were prevented from working it by the influx of 
brine :—Held: (1) as the term commenced in 
point of interest on Nov. 16, 1852, though its 
duration as to computation of time was to be 
reckoned from June 25, 1851, the proviso for cesser, 
which referred to a failure by inevitable accident 
during the continuance of the term, never came 
into operation; & as defts. had entered into an 
absolute unqualified covenant to get 2,000 tons 
of rock salt in each year, or pay for the deficiency, 
they were liable; for whether the salt could be 
got casily or with difficulty, or whether it existed 
at all, was immaterial; (2) pltf. was entitled to 
the verdict on the issue raised by the third plea, 
for defts. having, after their inability to reach the 
salt by reason of the influx of brine, covenanted 
with all reasonable diligence to sink the shafts 
down to the salt, they were bound to do so, 
although it might be an unreasonable application 
of time & labour ; (3) pltf. was also entitled to the 
verdict on the issue raised by the last plea, since 
defts. must be taken to have covenanted to work 
the mine in some way, in as prudent & proper a 
manner as they could under the circumstances, & 
therefore had no right to abandon the works 
altogether. 

Semble:; if the lease had been executed before 
the interruption of the works by the influx of 
brine, that would have bee. ‘‘ a failure by inevit- 
able accident ’’ within the proviso for cesser.— 
JURVIS v. TOMKINSON (1856), 1 H. & N. 195; 26 
L. J. Mx, 41; 271. T. 0.8. 205; 156 1. BR. 1178; 
sub nom. JARVIS v. TOMLINSON, 4 W. KR. 683. 
«Annotations :-—.As to (1) Distd. Simpson v. Ingleby (1872), 26 

L. T. 543. Aa to (3) Folld. Watson v. Charlesworth, [1905] 

1K.B.74. Generally, Mentd. Anglo-Egyptiaun Navigation 

Co. v. Rennie (1875), L. R. 10 C. P. 271. 

698. Covenant to work mine — Mine only 
workable by shaft.|—A lease contained various 
clauses which spoke of pits or shafts to be sunk on 
demised premises, but did not contain any express 
covenant by which the Iessecs were either bound 
to sink a pit, or to work the mines; & it was also 
doubtful whether the lessees were empowered to 
work the demised mines by “ outstroke ”’ :— 
Held: no covenant could be implied from the 
preceding covenant, which imposed upon the 
lessees, upon the mines being worked, & manure 
being made within them, the obligation of sinking 
a pit or shaft upon demised lands, although they 
might be liable for a breach of covenant in working 
the mines by outstroke. 

if there were a positive covenant to work the 
mines, 1 own I feel strongly impressed with the 
opinion that there would be a covenant on, the 
part of the lessees to make a pit for the purpose, 
because the mines can only be worked by means 
of a pit on the demised premises, or by means of 
outstroke pits (PARKE, L.).—JAMES v. COCITRANE 
(1852), 7 Exch. 170; 21 L. J. Ex. 229; 155 E.R. 
903; affd. (1853), 8 Exch. 556, Ex. Ch. 
Annotations :—Refd. Wheatley v. Westminster Brymbo Coal 

Co. (1869), L. KR. 9 Eq. 538. Mentd. Kolantan Govern- 

ment v. Duff Development Co., [1923] A. C. 395. 

699. In best & most approved 
mode.] — WHEATLEY v. WESTMINSTER BRYMBO 
CoAL Co., No. 707, post. 

700. In ‘‘ proper & workmanlike 
manner.’’|—'The owner of a picce of land agreed to 
demise the scams of coal under the land to the 
owners of an adjoining colliery, at a royalty on 
each ton of coal worked, & at a dead rent of £500 
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if the royalties did not amount to so much; _ the 
dead rent not to be charged for the first three 
years if the necessary steps were bond fide taken 
with ordinary despatch to win & work the coal. 
The lease was to contain a covenant by the lessee 
for working the coal in a proper & workmanlike 
manner. The lessees proceeded to work the coal 
by instroke or headings from their adjoining 
colliery, which was situated to the rise of the seams 
agreed to be demised ; the lessor alleged that the 
lessees ought to sink a pit & work the coal from 
the deep & filed a bill to restrain them from work- 
ing from the adjoining colliery, & to compel pay- 
ment of the dead rent, on the ground that they had 
not taken the necessary steps to win & work the 
coal :—Held: (1) under the circumstances, work- 
ing the coal by instroke was working in a proper & 
workmanlike manner, & if the lessor had intended 
to compel the lessees to sink a pit, it should have 
been provided for in the agreement. 

A proper & workmanlike manner may not mean 
the best possible mode of working for the lessor, 
but it means in such a manner as shall not be 
simply an attempt to get out of the earth as much 
mineral as can be got for the particular purpose 
of the lessee, regardless of any ordinary or work- 
manlike proceeding (LOKD HATHERLEY, C.). 

(2) I conceive that the coal is won when it is 
put in a state in which continuous working can gu 
forward in the ordinary way (LORD HATHERLEY, 
C.).—LEWIs v. FOTHERGILL (1869), 5 Ch. App. 
103, L. C. 

Annotations :—.18 to (2) Consd. Rokeby v. Elliot (1879), 13 
Ch. D. 277; Kinsman v. Juckson (1880), 42 L. T. 80. 
701. .|—A tenant for life, with 

certain powers of leasing, demiscd the scams & 

veins of coal under a piece of land for twenty-onc 
years, & for sixty years if the tenant for life had 
power so to do; with liberty for the lessee to 
search for, dig, raise, & sell the coal, & to make 
any pits or works, & to tuke surface land, paying 
for the damage ; & the lessee covenanted to work 
the mines in a proper & workmanlike manner, & 
to deliver up at the end of the term the works, 
scams, & veins of coal in good repair & condition, 
so that the said coal works might be continued. 
The lessees worked the demised coal by instroke 
from an adjoining colliery, situate to the rise of 
the coal in the demised land, & did not sink a pit 
so as to work the demised coal from the deep. They 
kept no barrier between the two collieries, so that 
water & air passed from their other colliery 
through the demised colliery into a lower collicry. 

They also continued to work the demised coal 

after the expiration of the lease for twenty-onc 

years, claiming to be entitled for sixty ycars ; 
which claim was, after much litigation, decided to 

be invalid as against the reversioner :~—Held: (1) 

under the circumstances, working by instroke was 

working in a proper & workmanlike manner, & 
the lessees were not bound to sink a separate pit 
for the demised coal; (2) the value of the coal 
raised by the lessees after the cxpiration of the 
twenty-one years’ leasc was to be paid for by them 
at its fair market value, as if they were purchasers, 
all expenses of hewing & raising being allowed ; 
(3) under the terms of the lease, the lessees were 
not liable to damages for not working the coal 
continuously ; (4) the lessecs were not bound to 
keep up a barrier so as to prevent air & water from 
flowing through the lessor’s mine, & were not 
liable to pay for wayleave or air-leave; (5) the 
lessees were liable for any damage done beyond the 
removal of coal by working the mine since the 
determination of the twenty-one years’ lease, & 
must also pay for wayleave, or for the passage of 
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coal through the lessor’s mine since the determina- 
tion of the lease. 

(6) I think that the milder rule of law is cer- 
tainly that which ought to guide this ct., subject 
to uny case made of a special character which 
would induce the ct. to swerve from it: otherwise, 
on the one hand, a trespass might be committed 
with impunity if the rule in pocnam were not 
insisted upon; so, on the other hand, persons 
might stand by & sce their coal worked, being 
spared the expense of winning & getting it (LorbD 
HATHERLEY, (.). 

(7) It is said, that because the lessee covenants 
that he will do the work in a workmanlike manner, 
he has covenanted to be always working. But. 
there are various approved modes of effecting 
such a purpose. Qne is to take so heavy a dead 
rent as to make the lessee find it to his own benefit 
to work, because the rent must be paid whether 
he works the mine or not. Another mode is to 
have an express covenant that he shall con- 
tinuously work. Another mode is to say that so 
much coal shall be raised per annum; but to say 
that this is to be implied from a covenant, to work 
in a workmanlike manner would be a very great 
stretch of the terms actually employed (Lonp 
HATHERLEY, C.). 

(8) Both sides most: probably thought that pits 
would be sunk, but that docs not amount in my 
mind to a covenant to make them (LorRD HATILER- 
LEY, U.).—JEUON v. VIVIAN (187L), 6 Ch. App. 
7423; 40 L. J. Ch. 8893 19 W. RR. 365. 1. ¢. 
Annotuions :—.A8 tov (2) Apld. Ashton ¢. Stock (1877), 6 

Ch. D. 719; Elias v. Griftith (1878), 8 Ch. D. 215 Trotter 

v. Maclean (L879), 13 Ch. D. 574.) Apprvd. Livingstone r. 

Rawyards Coal Co. (1880), 5 App. Cas. 25. pid. Whit- 

wham v. Westninster Bryinbo Coal & Coke Co., [1896] 2 

th. 538. Refd. Brown vt. Dibbs (1877), 37 Ua. 'T. 1713 

Taylor v. Mostyn (1886), 33 Ch. DD. 226. 

Consd. Trotter rv. Maclean (1879), 13° Ch. D. 574. 

Gencrally, Mentd. Peruvian Guano Co. vy. Dreyfus (1887), 

[1892] A. C. 170, n. 

702. --— In absence of express covenant. |— 
In the absence of express contract, the lessee of a 
mine is entitled to work the minerals by ‘ in- 
stroke." — WHALLEY D RAMAGE (1862), 10 W. RR. 
315. 

703. ——— - Intention of parties apparent 
from lease.|— (1) Semble: suffering a seam of the 
mine, where workings had been formerly carried 
on but were discontinued, to be filled with water, 
whereby the air courses in that seam were inter- 
rupted, was not a breach of the covenant to keep 
the levels, drifts & necessary staples for air in 
good repair, order, & condition. 

(2) We agree in the reasoning to be found in the 
judgments of the members of the ct. below ; 
hardly perhaps, going so far as to say that the 
sinkiny of a pit was anticipated when the Icase was 
framed. We should think it} more correct to say, 
that it was considered a possible, perhaps a not un- 
likely event (COLERIDGE, J.).— JAMES v. COCHRANE 
(1853), 8 Exch. 556; 22 1. J. Mx. 201; 20 7. I’. 
O. 8. 3103; LW. R. 2382; 155 Kb. RR. 1172, Mx. Ch. 
Annotations -~— Refd. Wheatley ». Westminster Brymbo 

Coal Co. (1869), L. R. 9 Eq. 538. Mentd. Kolantan 

Governinent « Dui? Deve'opment Co., [1923] A. C. 305. 

704. - J—JEGON v. VIVIAN, No. 
701, ante. 

705. Breach of covenant to sink shaft—Measure 
of damages.|—Defts. covenanted with pltf. that if 
he would surrender to his lessor a certain lease, 
they would, within two years, or within such 
period as should be agreed in a new lease, which 
the Iessor had agreed to grant to thei, sink upon 
the demised premises a pit to the depth of 130 
yards in search of coal, & in case a marketable 
vein of cval should be reached, pay to pitf. £2,500. 
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Pltf. having sued defts. for a breach of this cove- 
nant, gave evidence to show that if defts. had 
sunk the pit, marketable coal might have been 
found :—Held: pltf. was entitled to more than 
nominal damages, & the true measure of damage 
was the amount which he had lost by being de- 
prived of the opportunity of finding marketable 
coal.— PELL v. SHEARMAN (1855), 10 Exch. 766 ; 
156 E. R. 650. 
Annotations :-—Refd. Wigsell v. School for Indigent Blind 
es § B. D. 357. Mentd. Joyner v. Weeks, [1891] 


706. Duty to fence shaft.|—-WILLIAMS tv. GROU- 
corr, No. 1010, ante. 

Loss of right to sink shaft—-Right to compensa- 
tion.] — See COMPULSORY PURCHASID OF LAND, 
Vol. XI., p. 146, No. S00, 


(. Right lo Let Down Surface. 
NSce Part XIOL, Sect. L, post. 


et es eee ey 


SUB-SECT. 3.—CONSIDERATION, 
A, Dead Rent. 
(a) In General, 


707. Object of dead rent —To insure working.!—- 
JEGON v. VIVIAN, No. 701, ante. 

708, ——~— ——.]-—Jte ALDAM’s SETTLED ESTATE, 
No. 8397, ale. 

709. Unusual mode of calculation — According 
to number of coal getters employed.|—The rent 
was a yearly small surface rent, if & when surface 
was taken, & the mincral rent was calculated in 
what may have been then the usual mode, but 
which, according to my experience, is certainly 
not now the usual mode. It was calculated accord- 
ing to the number of cual gettcrs who were em- 
ployed in the mine Jt was a mining lease for 
200 years, reserving rents (Cozens-LlAhpy, M.R.). 
—MITCHELL v. Mosniy, [1914] L Ch. 4885; 83 
L. J. Ch. 135; 100 1. 'T. 6185 30 I. Le. Re 29; 
58 Sol. Jo. 118, C. A. 


(b) Liability for Dead Rent, 
i. In General. 


710. When liability arlses—Rent to commence 
when certain quantity dug—-Fraudulent delay by 
lessee.|— ent for a collicry commencing the first 
quarter day after a certain quantity of coal had 
been dug, ordered, to be paid from the quarter day 
prior to which that quantity would have been dug, 
but for the fraudulent delay of the lessec.—-Grisen 
v. SPARROW (1725), 3 Swan. 108, nw; 36 BK. RR. 
927, L. C. 


Annotation :-- Consd. Wheatley. 
Coal Co. (185), L. . 9 Eq. 538. 


711. On taking possession.| —1i a down 
be let by an instrument not under seal fur the pur- 
pose of digying copper ore, an action for use & 
occupation may be maintained if deft. has ever 
taken possession ; & if he has once tuken posses- 
sion he is liable to all subsequent rent until the 
determination of the tenancy, whether he has 
continued to work the minerals or not. 

A. agreed with B. to take a lease of B.’s iron ore 
at N. for forty years, at a certain rent, engaging to 
work the several veins of ironstone, ctc., in certain 
stipulated proportions, & 13. agreed to grant such: 
lease :--Held: by this agreement L. took, not. a 
mere licence, but a right constituting an heredita- 
ment in respect of which A. might sue for use «& 
occupation.—-JONES v. REYNOLDS (18386), 4 Ad. & 
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Kl. 805; TG& P. 335 ; G Nev. & M. K. B. 44); 

111 EK. R. O86. 

Annotations :-—Refd. Joncs r. Reynolds (1841), 1 Gal. & Dav. 
62; Holmes v. Powell (1856), 8 De G. M. & G. 572; KR. v. 
Faylo (1856), 20 J. P. 263. 

712. Lessee ceasing to work mine.J]—JONES v. 

Reynornps, No. 711, arte. 

718. Minerals non-existent.) — JerFEnYsS vt. 

Jarrs, No. 666, ante. 


li, Jline Hahausted. 


714. Liability of lessee.] — Where a cual mine 
becoming unproductive ceases to be worked, the 
lessee is no longer liable to be rated for it to the 
relief of the poor, although he be still bound by 
his covenant to pay the rent reserved to his land- 
lord. Aliter, where the mine is itself productive, 
although it be worked to a loss by the lessee, after 
deducting the proportion of the gross value of the 
produce reserved to the owner.—R. v. BEDWORTII 
(INHABITANTS) (1807), 8 East, 387; 103 KE. it. 
Sol. 

«innotations :—Consd. acaba J Flint, Gravel & Sand Co. »v. 

Farnham Union, [1901] 1 B. 272; East Pool & Agar v. 

ltedruth Assmt. Com. diicgan Overseers, [1923] 2 K. B. 


.R. v. Westbrook, R. vo. Everest (1847), 2 New 
Mice. Cas. 131: Staley ov. Castleton Overseers Aes) 10 





Jur. N. 8. rath Mentd. Bristol v. Wait (1835), 56 L. J. 
M.G. 113; R.v. G. W. Ry., Re Tilchurst Poor-rate (1852), 
16 Jur. 217. 

715. ——-.]—A., by deed, demised to B., for 


‘fifty years, all his right & interest in the coals & 
other minerals in a certair estate, in as ample a 
manner as the same were demised to him, A., by 
1).; yielding & paying yearly, for every ton of 
coal that should be worked, raised, or got by B., 
in each year not exceeding 13, 000 tons in any year, 
Sd. per ton, or yielding & paying that amount of 
money, viz., £433 6s. 8d. cach year, as fixed rent, 
whether the coal should be worked or not, & for 
every ton of coals that should be worked, ‘raised, 
or got in cach year, above 13,000 tons, 9d. per fon, 
& B. covenanted that he would raise & work 
13,000 tons of coal in cach year, & pay &d. per ton 
royalty for the same, or would pay that amount of 
money viz. £433 6s, 8d. cach year, as fixed rent, 
whether the coals were worked or not. There 
was a distinct reddendum, & covenant for payment 
of rent, in respect of other minerals. In covenant 
on this indenture, the breach assigned was, that 
Bb. did not raise or work 13,000 tons of coal in 
each year, & pay at the rate of 8d. per ton for the 
same, or pay that amount of moncy viz. £433 6s. 8d. 
each year, as fixed rent, whether the coals were 
worked or eo but on the contrary thereof, to 
wit, on etc., £216 18s. 4d. of the said rent for half 
@® year became due & was unpaid :—Held: the 
whole rent claimed was payable, although the 
mine was so exhausted that the lessee could not 
raise 13,000 tons of coal in a year.— BUTE (MAR- 
QUIS) v. THOMPSON (1844), 13 M. & W. 487; 14 
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L. Ji Ex. 95 3 4 li. di O. S. 174 3 4] Js P. 457 ; 153 
E. R. 202. 
Annotations :—Folld. Milne v. Taylor (1850), 16 L. T. O. S. 
172. Consd. Jervis v. Tomkinson (1856), 1 H. & N..195; 
Garbwri ht v. Forman a (1868), 7B. & S. 243. Expld. & 


Distd. Clifford v. Watts 1870}, L, Reo C0. 817. Refd. 
Hills »v. Sughrue (1846), 1 & W. 253; Herne Ba 
Steamboat Co. v. Hutton 1903) 88 a de (268. Men 
R.v. L. & N. W. Ry. (1874), L. R.9 Q. B 





716. .]—A. granted to B.a Tones. of certain 
coal mines of a minimum rent of £20 per annum. 
The mine after some time became completely 
exhausted :—Held: the rent was still payable & 
the demise was of the land for the purpose of 
digging for coal & not for the ore merely.---MILNE 
v. TAYLOR (1850), 16 L. T. O. S. 172. 

717. Ancient mines.]— RIDGWAY v. 
SNEYD, No. 721, post. 





iii. Profiluble Working Impossible. 

718. Liability of lessee.] — IAywoop v. Core, 
No. 845, post. 

719. ‘* Accidents & defects.’’| — Litf. 
was lessee of a coal mine at the rent of £300 a 
year & subject to a royalty of 10s. for every wey 
of coals raised in cach year, above 600, that being 
the quantity considered to be paid ‘for by the 
£300 a year: & pltf. was authorised to determine 
the lease on the coal being worked out. Pitf. 
worked the mine for several years ; & when it was 
nearly exhausted he was prevented, by accidents 
& defects in it, {rom continuing to work it, except 
at a ruinous expense. The ct. refused to restrain 
deft. from suing for the rent of £300 a year, 
although pltf. offered to pay him 10s. per wey for 
all the remaining coal.—PuTLuirs v. JONES (1839), 
9 Sim. 519; 9 3 Jur. 242 ° 59 Kk. li. 458. 


.{nnotations :—Consd. Ridgway. 0. entre Ciga)> Kay, 627; 
Simpson v. Ingleby (1872), 26 L. T. 


720. ‘* Inevitable causes. | —A. demised 
2 coal mine to B. at. £60 per acre for the coal] gotten, 
& B. covenanted to work not less than two acres 
annually or pay the rent for that quantity, 
‘‘ whether the same should be got or not.” There 
was a proviso for cesser if all the coal was 
exhausted. At the end of the term, the lessee, 
alleging that there was a deficienc y in the coal, & 
that, from ‘‘ inevitable causes,” it was impossible 
to get two acres annually, & that during the term 
he had paid for more than he had got, sought to 
recover back tlic excess. A demurrer was allowed, 
on the ground that the covenant was absolute, & 
the lessee was bound to pay whether he got the 
quantity or not, & that there was no allegation of 
an actual exhaustion of the coal. ——MELLERS v. 
DEVONSHIRE (DUKE) (1852), 16 Beav. 252; 22 
L. J. Ch. 310; 20 L. T. O. S. 268; 1 W. n 44 ; 
51 i. R. 775. 

721. ‘* Faults.’’]—In applying the rule of 
caveat emptor to the case of leases of coal mines it 
must be remembered that everyone acquainted 
with that kind of property is aware that coal mines 
are liable to be interrupted by faults. 
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714i. vievaug of lessee.J— A mineral 
leuso contained a provision that tho 
lease should take end “ when the coals 
are worked out or found unworkable 
to profit on examination by competent 
persons Or an Oversman if they differ 
in opinion ":—leld: it was ome a 
relevant dofence to an ‘action for arrears 
of rent to allego that the coal had been 
worked out or could not have been 
worked to profit, it being the plain 
duty of the tonant, if this state of 
matters arises to take the initiative & 
pave the fact ascertained in the manner 
tipulated.—THOMSON . GORDON 
“igepy 7 Macph. (Ct. of Sess.) 687; 41 


Sc. Jur. 347.—SCOT. 


714 ii. ——.]}—Gow v. CHRISTIN 
(1873), L. R. 2 Se. ql Div. 273.—SCOT. 
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718i. Liability of lIcssce.J—VPALMER 
t. WALLBRIDGE Pee -) (1888), 15 
S.C. R. 650.—CA 

718 ii. -}—Note of suspension of 
a charge for rent of a coal-field on the 
ground that the coal was unworkable 
to a profit refuscd, the tenants having 
continued In possession till the end "ot 
the term for which the rent was pay- 
able, & there being no provision in the 
lease upon the subject.—BAaRGADDIE 





CoaL Co. v. WARK S80. sur te Aa 
ae of Scss.) 44; 3 


ol. ili, .}—FLEEMING v. BAIRD & 
Co. (1871), 9 Macph. As of Sess.) 739 ; 
i3 ‘Se. Jur. 377.—8C 


718 iv. -}—Held : a tenant was 
not entitled to reduce a lease of minerals 
on the eroune that thoy could not be 
pormen te profit, even if no rent were 

be d. —GowANs v. CHRIS 
(iar3), a Macph. (Ct. of Sess.) (H. T) 











718 v. -}—WADDELL’S TRUSTE: 
v. MONKLAND IRON Co. (1885), 13 r. 
Woy Sess.) 237 23 8c. L. R. 158.— 
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If all the coal had been i : 
: gotten by ancient work- 
ngs that might be a case for equitable relief.— 

tIDGWAY v. SNEYn (1854), Kay, 627; 24 L. T. 
0.8.58; 183. P.759; 69 EB. BR. 266. 


Annotation ‘—Consd. Simpson v. Ingleby (1872), 26 L. T. 


722. — Mine 6 fairl wr ” = 
v. Riapy, No. 763, nost. a eal a tec 


B. Royalties. 
(4) Royallics on Demised Minerals. 
i. In General. 


728, Reservation of annual sum.}]—In cove- 
nant on an indenture of demise of a coal mine, 
made on July 8, 1805, reserving a quarter of the 


coal raised or the value in money at: the election ' 


of the lessor; & if the quarter fell short of £400 
per annum, then reserving such additional rent as 
would make up that annual sum, to be rendered 
monthly in equal portions:—Held: the lessor 
having elected to take the whole in money may 
declare for two years & three months’ rent in 
arrear. But even if the money rent were reserved 
annually, pltf. may remit, his claim as to the three 
months’ rent, & enter up judgment for the two 
years’ rent only.— BUCKLEY v. KENYON (1808), 10 
Kast, 139; 103 14. R. 728. 

724, Supply of burning lime—Obligation to burn 
ae a lessee covenanted that he would 
at all times & seasons of burning lime supply the 
lessor & his tenants with lime at a stipulated price 
for the improvement of their lands & repair of 
their houses :—Held: this was an implied cove- 
nant also that he would burn lime at all such 
seasons, & it; was not a good defence to plead that 
there was no lime burned on the premises out of 
which the lessor could be supplied.-—SUREWSBURY 
(EARL) v. Goutn (1819), 2 B. & Ald. 487; 106 
E.R. 444. 

Annan :—Refd. Gwillim v. Danicll (1835), 2 Cr. M. & FR. 


725. Supply of coal as royalty — Mine unwork- 
able at profit.|—Carrwriaur v. Forman, No. 
828, post. 

726. Dressed or undressed ore.]— MoRLEY v1. 
YORKSHIRE LeAD MINES, [1890] W. N. 47. 

727. Whether payable on coal consumed in 
working.]|—Deft., lessce of mine S. took a lease of 
B. an adjoining mine, from pltf., by which he was 
entitled to get the coal from 8. mine at a certain 
rent, & also to be at liberty to bring the coal got 
in the A. mine to the surface by way of “ out- 
stroke’ through the B. mine, on payment of 
14d. per ton for outstrokes, watercourse rent, & 
shaft rent. No rent was to be paid for any coal 
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got from the B. mine which should be used or 
consumed on or for any engine employed in work- 
ing or carrying on the mines demised :—Held: no 
rent was payable for coal used in working the 
engine of B. mine when employed in bringing up 
the coal from the A. mine, such engine being at the 
saine time used for keeping B. mine free from 
water. 

The question has reference to the coal got from 
the Evanrigg mine & raised by outstroke through 
the Klienborough colliery ; it being contended on 
the part of deft. that he is entitled to convey the 
coal so raised, by the tramway in question, without 
payment of the 24d. per ton. . . . Our judgment. 
upon this point is adverse to deft. (COCKBURN, 
C.J.).—SENHOUSE v. HARRIS (1862), 5 L. T. 635. 

728. Rate of royalty in dispute — Payment into 
court of lower rate ordered.|—Pltfs. commenced 
an action against deft. for specific performance of 
an agreement for a lease of a coal mine by pltfs. to 
deft. at. a royalty, as pltfs. alleged, of 10d. per ton. 
Deft. counter claimed to have specific performance 
with a royalty of less amount. Delt. was in pos- 
session & raising & selling large quantities of coal, 
but he alleged that he had expended on the mine 
more than the value of the coal raised. IIe also 
brought an action against pltfs. in the Q. B. Div. to 
obtain damages for misrepresentations alleged to 
have been made to him for the purpose of inducing 
him to enter into the agreement, which action was 
still pending. Pltfs. moved for an interlocutory 
order that deft. might be ordered to pay into ct. 
the amount of royalties at. 10d. per ton on the coal 
he had raised :—Held: although it would not be 


right, while the rate of royalty was in dispute, to 


order deft. to pay into ct. the ainount of royalties 
at the rate claimed by pltfs. he ought to be ordered 
to pay in the amount of royalties at the rate which 
he himsclf alleged to be the one agreed upon, & 
that as his carrying away coal diminished the value 
of the property he would not have the usual option 
of giving up possession instead of paying money 
into ct.—LEWIS v. JAMES (1886), 32 Ch. D. 826; 
56 L. J. Ch. 163; 54 L. 7. 2605 505. P. 4285 34 
W. WR. 619, C. A. 

Annotations :—Mentd. Greenwood », Turner, [1891] 2 Ch. 

144; Cook v. Androws (1896). 66. J. Ch. 137. 

4, 
ii. Share of Procecds of Sale. 

729. Royalties on coal sold at pit’s mouth — 
Whether payable on coal sold elsewhere.|—The 
lessee of a coal mine, who covenants to pay a cer- 
tain share of all such sums of moncy as the coal 
should sell for at the pit’s mouth, is not liable 
under that covenant to pay to the lessor any part, 





PART XI. SECT. 3, SUB-SECT. 3.— 
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Yr. Gold mining lease.]J—An appen. 
for a gold mining lease on private 
land may, under Mines Act, 1897, 
8s. 74, agree with the owner of such 
land for the payment of any sum to 
be ascertained in any way mutually 
agreed upon for purchase money or 
compensation, & such payments may 
be estimated by way of a percentage of 
the value of the gold that may there- 
after be won froin the mine.—- DUKE oF 
WELLINGTON G. M. Co. v. ARMSTRONG 
(1906), 3 C. L. R. 1028.—AUS. 


t. Option of lessor— Fired sum or 
royalty.J—A mining Icaso for ninety- 
nine years contained provisions cnabling 
the lessor to demand, at his option, a 
royalty upon the proceeds of the mines, 
or $4,000 in licu of such royalty; the 
lessor had not exercised such option :— 
Held: the lessee was a purchaser for 
value, & » prior voluntary conveyance 


was void as against him.—ConNndIN r. 
KLMER (1869), 16 Gr. 541.—CAN. 

a. —— Fired rent or royalty.) — 
GUTHRIE v. COCHRANE (1846), 19 Se. 
Jur. 6{.—SCOT. 

b. Recovery of royalty—- Paid wnder 
mistake of law.}---CHAPELLE?. It. (1902), 
% Exch. C. h. 414.—CAN. 

c. Royalty from placer mining.|— 
The Governor in Council has power 
under Dominion Lands Act ‘o mako 
regulations requiring a placer miner 
Lod pd & percentage on the proceeds 

ised from the grant. Such an 
imposition, called a royalty, is not a 
tax, but is a reservation which the 
owner in fce is entitled to inake out 
of his grant.—CHAVPELLE vt. Ilt., 
CARMACK v. It., TWEED tr. fi., [1904] 
A. C. 12,.—CAN. 

d. Royalty on current prices.)— 
Where in a lease of rights to lime 
defts. agreed to pay @ royalty upon 
current prices of lime & the agreement 


defined current prices as the price 

at which defts. sold or disposed of the 
same :—- Held : royalties were properly 
chargeable upon the prices paid by 
buyers, even though such included the 
cost of delivery.— KRUGERSDORP LIME 
Co. v, NOLAN LIME WoRkKS, [1910] T. Ju. 
205.—S. AF. 


e. Deductions from royalty.j--Where 
a lessee of a inining lease, prior to 
the enactment. of Act 6 of 1910, had 
agreed to pay & discharge all taxes, 
royalties & other charges now or 
hereafter levied by the Government :— 
Ileld : the lessee was not entitled to the 
bonefit of sect. 8 of the Act which 
enables a lessce to deduct from the 
royalty payable hy him a part of tho 
tax levied by the Act.—ODENDAAL 
v. ELANDSLAAGTE COLLIERIES, LTD. 
(1914), 35 N. li. R. 424.—S. AF. 


{. Fixed minimum ouput.}—WeEatT- 
ERN JRUST Co. v. CANADIAN COAL Co. 
(Alta.), [1926) 3 Ww. Ww. kt. 330,—CAN. 
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of the money produced by sale of the coals else- 
where than at the pit’s mouth, & evidence of the 
Jessee’s having accounted with the lessor, & paid 
him the share of money produced by the sale of 
coal elsewhere, is not admissible to explain the 
intention of the parties.—CLIFTON v. WALMESLEY 
(1794), 5 Term Rep. 564; 101 E. R. 316. 


Annotations :—Consd. N. E. Ry. v. Hastings, [1900] A. C. 
aot Mentd. Watcham v. East Africa Protectorate, [1919] 
.C. $33. 7 


730. -|— The lessee of a coal mine 
covenanted to pay a moicty of all such sums of 
moncy as the coals there raised should sell for at 
the pit’s mouth :—Held: he was not liable to pay 
any part of the money produced ‘by the sale of the 
coals elsewhere.—GERRARD v. CLIFTON (1798), 7 
Term Rep. 676; 101 E.R. 1194; revag. S.C. sub 
nom. CLIFTON v. GERRARD (1796), 1 Bos. & P. 524. 

731. How calculated—On amount of coal sold— 
Not on amount of money actually received.|— 
A. demised a colliery to B., & B. covenanted to 
pay as rent “one third part of the money that 
should arise, be made, received, or produced from 
the sale of the coals’”’; & covenanted to keep 
‘true accounts of all coal daily raised, & to make 
& deliver true copies thereof to A.’ :—Held: 
taking the two covenants together, the rent was 
to be calculated on the amount of coals sold, & not 
on the amount of money actually reccived.— 
‘ Bpwakps v. REES (1836), 7 C. & P. 340. 

732. Liability unless working prevented by 
‘unavoidable accident ’’—Accident capable of 
being remedied.]—Covenant on a coal lease to pay 
a certain proportion of the value of nine hundred- 
weight of the coals to be raised, unless prevented 
by unavoidable accident from working the pit. 
Plea, that. deft. was prevented by unavoidable 
accident. Jt appeared in evidence that the accident 
might have been remedied at a greater expense 
than the value of the coals to be raised :—Held : 
pitf. was entitled to recover.—MorRis v. Smit 
(1783), 3 Doug. K. B. 279; 99 15, R. 654. 


Annotitions :-~Consd. Simpson . Ingleby (1872), 26 1. TT’. 
543. Mentd. Jackson v. Union Marine Jnsce. (1873), 
IL. R28 CG. PL. 572. 








(b) Hoyalties on Way-Leaves. 

783. Right of royalties -—— Minerals worked by 
outstroke—-Carried through demised mine.]---SEN- 
TOUSE v. HARRIS, No. 727, ante. 

784, ——— Minerals brought “through, over 
or under ’’ demised land—Minerals temporarily 
shunted.|—T.., the owner of land with mines under- 
neath the surface, granted a lease of part of his 
land known as A., & the mines under it, to a co. 
known as P., carrying on the manufacture of iron. 
‘The lease contained this covenant: ‘‘ yielding & 
paying to the lessor, his heirs, etc., for every 
quantity of 2,520 Ibs. of coal, ironstone, etc., the 
produce of any lands or mines not intended to be 
included in the present: demise, but which shall be 
raised within the distance of twenty miles from 
any part of the premises hereinbefore expressed 
to be demised, & shall be brought through, over, 
or under the said lands, etc., the royalty or sum 
of one half-penny.” P. afterwards granted an 
underlease of a part of the surface of the land A. 
to a railway co. which made sidings thereon, for 
the purpose of more conveniently & safely shunting 
trains for a time, before forwarding them to their 
destination. Trains containing minerals raised 
within the twenty miles, often mixed with minerals 
In no way coming within the words of the covenant, 
& sent by other cos. upon the line, were frequently, 
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for safety & convenience, shunted for a time on 
the sidings formed on the land A., & afterwards 
taken out & conveyed to their destination :— 
Held: the minerals raised within the described 
distance did come within the words of the covenant, 
even though brought on the land only for the 
temporary purpose of being shunted there, & were 
therefore liable to the payment of the royalty.— 
GREAT WESTERN Ky. Co. (DIRECTORS) v. Rous 
(1870), L. R. 4 H. Li. 650; 39 1. J. Ch. 558; 23 
L. T. 860; 35 J. P. 516; 19 W. R. 169, H. lL. 


Annotations :—Refd. Wright v. Pitt (1870), L. R. 12 Kq. 408. 
Mentd. St. John’s Corpn. v. Contral Vermont Ry. (1889), 
14 App. Cas. 590. 


735. Unauthorised user of wayleave.|— 
JEGON v. VIVIAN, No. 701, ante. 

736. Wayleave through disused mine.|— 
A.-G. v. TOMLINE, No. 150, ante. 








C. Average Clause. 

787. Royalties payable quarterly — No average 
over other quarters.|—The lessees under a lease of 
coal mines covenanted thereby, that they would 
deliver to the lessor two equal thirteenth parts of 
all coal which should be raised from the mines de- 
mised during the term, or would pay him quartcrly 
the value thereof in money; & that, in case, at 
the end of the first quarter of any year, such 
quarterly deliveries should not have equalled in 
value, or such quarterly payments should not have 
equalled in amount, the sum of £38 10s. the lessces 
should also pay, at the end of every such first. 
quarter, such additional rent or sum as should 
make up the sum of £38 10s.; & in case, at the 
end of the second quarter, such deliveries or pay- 
ments for that & the preceding quarter should not 
have equalled in value or amount the sum of £75 
then the lessees should also pay, at the end of the 
second quarter, such further sum as would make 
up £75; & in case, at the end of the third quarter, 
such deliveries or payments for that & the two 
preceding quarters should not have equalled im 
value or amount the sum of £111 10s. then the 
lessees should pay, at the end of the third quarter, 
such further sum as would make up £111 10s.; «& 
in case, on June 24, in any year, the deliveries or 
payments for that & the three preceding quarters 
should not have equalled in value or amount the 
sum of £150 the lessees should pay, on June 24, 
such an additional sum as would make up £150; 
it being the intent & meaning of the parties, that 
the royalties thereby reserved should always 
amount to £150 per annum at the least :—J/eld : 
in calculating the amount of royalty duc to the 
lessor at the end of each year, the lessees were not. 
entitled to set off the excess of royalty accruing in 
any quartcr against a deficiency in the previous 
quarter ; but the lessees were entitled, at the end 
of each quarter, to the fullsum of £38 10s.—-BisHop 
v. GOOPWIN (1845), 14 M. & W. 260; 141. J. Ex. 
290; 153 E.R. 473. 

738. Deficiencies on dead rent—Recoupment out 
of royalties.|—CLAYTON v. PENSON, [1878] W. N. 


158, m 


Sect. 4.—COVENANTS BY LESSEE. 
SuB-SEcT. ].—PAYMENT OF RENT AND ROYALTIES. 

See, generally, LANDLORD & TENANT, Vol. 
XXXI., pp. 230 et seg. 

789. Against whom action lies—Equitable owner 
in possession.|—-Lease of a coal mine to A., reserv- 
ing a rent; <A. the lessee, declares himself a 
trustee for five persons, to each a fifth; the five 
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partners enter upor, work, & take the profits of 
the mine, which afterwards becomes unprofitable, 
& the lessee Insolvent ; the cestuis que trust not 
liable, but for the time during which they took the 
profits.—CLAVERING v. WESTLEY (1735), 3 P. 
Wms. 402; 2 Eq. Cas. Abr. 224 ; 24 H.R. 1120. 


Annotations :—N.F. Walters ». Northern Coal Mining (Co. 


1855), 5 De UG. M. & G. 629. Befd. Cox v. Bishop (1856 
26 i J. Ch. 389. Mentd. Coope v, Eyre (1788), U ny 


740. -]—In pursuance of an arrange- 
ment made on behalf of a joint stock co. with 
certain persons to purchase the beneficial intcrest 
in & colliery lease agreed to be granted to them for 
a term of forty years, a lease was granted in Mar. 
1842 to three persons, as trustecs for the co., for a 
period of forty years, at a fixed rent, together with 
a royalty. The lease contained a stipulation 
enabling the lessees, at the end of any period of 
three years from ifs commencement, to determine 
the lease by giving twelve months’ notice. The 
co. entered into possession in Dec. 1841, & re- 
mained in such possession till Nov. 1842, when the 
working proving unprofitable was abandoned & 
never afterwards resumed. In Jan. 1850 the co. 
was dissolved, & its affairs ordered to be wound 
up under the provisions of Joint. Stock Co.’s Wind- 
ing-up Acts. The lessor became bkpt. in Aug. 
1853. Some time prior to his bkpcy. his interest 
in the mine became vested in pltf. In May, 1852, 
the official manager of the co., under protest that 
the lease was not binding on the co., gave notice 
to terminate the lease on May 31, following, 
when one of the triennial periods expired. On 
Feb. 23, 1853, pltf. filed his bill against the official 








manager of the co., praving a declaration that the: 


co. had accepted the lease & were bound thereby, 

& that the official manager might be ordered to 

pay the arrears of the stipulated rent since Mar. 

1842, together with compensation for all breaches 

of covenant :—Held: no relief in the nature of 

specific performance, nor any equitable relicf, 
could be granted cither against the persons to 
whom the demise was made or against the co. in 
respect of their occupation, the rights of pltt., 
if any, being legal.—-WALTiEKS v. NORTHERN CoaL 

MINING Co. (1855), 5 De G. M. & G. 629; 25 

lL. J. Ch. 633; 26 L. T. O. 8.1673; 2 Jur. N.S. 1; 

4W. RR. 140; 43 E.R. 1015, I C. 

Annotations :—Folld. Cox v7. Bishop (1857), 8 De G. M. & G. 
815. Consd. Wright ». Pitt (1870), L. R. 12 Kg. 408. 
Apld. Ramage v. Womack, [1900] 1 Q. B. 116. Mentd. 
Re Royal British Bank, bz p. Walton, “x p. Wue (1857), 
26 L. J. Ch. 545; De Brassac v. Martyn (1863), 2 New 
Rep. 512; Gilbert v. Cosaey (1912), 56 Sol. Jo. 363. 

741, -}]—An agreement to take an 
assignment of a lease followed by possession on the 
part of the cquitable assignee is not sufficient. to 
give the lessor any right to sue the equitable 
assignee in equity on the covenants in the lease.— 
Cox v. Bisnop (1857), 8 De G, M. & G. 815; 26 
lL. J. Ch. 389; 29 L. T. OWS. 44; 3 Tur, N.S. 
499; 5 W. BR. 437; 44 BE. XK. 604, L. JJ. 
Annotations :-—Consd. Wright v. Pitt (1870), L. R. 12 Eq. 

408; Bagot Pneumatic Tyre Co... Clipper Pneumatic 

Tyre Co., [1902] 1 Ch. 146. Refd. Friary Holroyd & 

Healey’s Brewcries v. ia er {1899) 1 Ch. 86; Hamage 

». Womack, [1900] 1 Q. B. 116; Hand v. Blow, [1901} 2 

Ch. 721; Re Nisbet & Potts Contract, (1905) 1 Ch. 391. 

Mentd. Torrington v. Lowe (1868), L. RK. 4 C. P. 26; 

Haywood v. Brunswick Bldg. Soc. (1881), 8 Q. B. D. 403. 

742. J—WRIGHT v. Pitt, No. 898, 


poat. 














‘ —— Privity of contract.) — The 
covenants of the trustee or assignor ordinarily 
bind the beneficiary or equitable assignc, 50 as to 
render him liable to an action on the covenants, 
only where there is a privity of contract between 
him & the original lessor (WRIGHT, J.).—RAMAGE 
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v. Womack, [1900] 1 Q. B. 116; 697. J. Q. B. 
40; 81 L. T. 526; 16 T. L. R. 63. 
Annotation :—Refd. Haud v. Blow, [1901) 2 Ch. 721, 

744. —— Personal representatives of joint 
tenant.|—A mineral lease for thirty-one years was 
granted to lL. & M., ‘‘ & the survivor of them, but 
expressly excluding assigns & sub-tenants, whether 
legal or conventional.’”’ By the lease L. & M. 
bound themselves & their respective heirs, exors. 
& successors, all conjointly & severally renouncing 
the benefit of discussion, to pay the rent. The 
lease also provided that if L. or M. became bkpt. 
it should, in the option of the lessor, become void. 
Shortly after the commencement of the lease L. 
became bkpt. & M. died, but the lessor never 
exercised his option to determine the lease :— 
Held: by the terms of the clause of obligation the 
lessees were conjointly & severally liable for rent 
irrespective of their interest, & after M.’s death, 
his representatives, though they had no interest 
as tenants, remained liable for rent during the 
currency of the lease.—BURNS v. BRYAN (OR 
MARTIN) (1887), 12 App. Cas. 184. 

See, generally, LANDLORD & Vol. 
XXXI., p. 420, Nos. 5058 ef seq. 

745, Effect of covenant for indemnity by 
assignee.|—A., the lessee of certain coal mines, for 
a term of years, by indenture assigned the same 
to BK. for the unexpired residue of his term, B. 
vovenanting that he, his exors., etc., would, at all 
times during sv long as he or they should be in 
possession or receipt of the rents, produce, & 
profits of the premises, pay to the lessors the rents, 
galeages, & wayleaves reserved & made payable 
by the original lease, & observe & perform all other 
the covenants therein contained, & would at all 
times thereafter keep harmless & indemnified A., 
his heirs, etc., from & against the rents, covenants, 
ctc., in the said lease, & from & against all actions, 
etc., for & in respect of the same covenants, or 
otherwise in relation thereto. In covenant by A. 
against BK. upon this indenture, the declaration 
assigned two breaches, non-payment of the rents 
& galeages, etc., accruing whilst B. was in pos- 
session or receipt of the rents, produce, & profits 
of the premises, & that LB. had neglected to keep 
A. indemnified. Plea, to the whole declaration, 
that, at: the times when the said rents & galeages 
became due, 3. was not in possession or receipt of 
the rents, produce. or profits by the indenture 
assigned, etc.:—Held: the issue raised by this 
plea was an immaterial issue, inasmuch as the 
restrictive words, ‘‘ so Jong as J3., his exors., etc., 
should be in possession or receipt of the rents, 
produce, & profits of the premises,’’ did not extend 
to the covenant to indemnify; &, consequently, 
the jury having found for deft. on the issue joined 
on that plea, A. was entitled to judgment non 
obstante veredicto.—--CRO8SFIELD v. MORRISON 
(1849), 7 C. B. 286; 6 Dow. & L. 608; 18 1. J. 
C. P. 185; 13%. T. O. S. 1613; 13 Jur. 565; 1287 
E. R. 114. 
sar ian :-—Mentd. Rutland ». Bagshaw (1850), 14 Q. B. 


TENANT, 


Assignor’s right of indemnity against assignee, 
see, generally, LANDLORD & 'l'ENANT, Vol. XXXI., 
p. 412, Nos. 5587 et seq. 

746. Recovery of arrears—By assignee of rent.] 
—J., lessee of certain mines of ironstone, coal & 
other minerals, for a term of thirty years, to be 
computed from Mar. 1839, demised the same, in 
Nov. 1846, to deft. for twenty-three years, reserv- 
ing a royalty upon the ore & coal raised by deft. 
or an annual sum of £100, in lieu thereof, if the 
royalties in any year should not amount to that 
sum; with power to J. to distrain for the said 
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rents, reservations, etc.; & with liberty to deft., 
during the demise to use, jointly with J., a railway 
then on the land demised; deft. covenanting to 
repair the same, or to do so jointly with others who 
ht use it; he having leave to divert it at his 
Own expense if he thought fit. 
J., during the demise, assigned to pltf. ‘‘ the 
said rents, reservations & royalties, & all other the 
estate, right, title,’’ etc., of J., ‘‘ of, in, or in respect 


of the said demised premises; & the benefit of- 


the said covenants in the said lease contained.” 
In an action by pltf. to recover arrears in lieu 
of royalties, accrued since the assignment :— 
Held: by the deed of J. in 1846, a rent was created, 
& not a mere covenant in gross; such rent was 
assignable, & pltf., as assignee of J., could sue deft. 
for such rent.—-WILLIAMS v. HAYWARD (1859), 1 
EK. & E. 1040; 28L. J. Q. B. 3874; 88 1L. T. 0.8. 
aan 5 Jur. N. 8.1417; 7 W. BR. 663; 120 E. R. 
Annotations :—Mentd. Evans v. Robins (1863), 11 lu. T. 211; 
Chappell ». Mason (1894), 10 T. L. R. 404; Wedd v. 
Porter, (1916) 2 K. B. 91. 
~]—See, generally, LANDLORD & 
TENANT, Vol. XXXI., p. 268, Nos. 4116 e¢ seg. 
——.|]-— See LIMitaTION OF ACTION, Vol. 
XXXII., p. 418, Nos. 956, 959. 
Covenant as to wayleaves & royalties.|—Sce 
No. 810, post. 








SUB-SECT. 2.—COVENANTS TO Work. 
A. In General. 


747. Mode of insuring continuous working— 
Express covenant.]|—WHEATLEY v. WESTMINSTER 
BRYMBO COAL Co., No. 767, post. 


teas —— ——.|—JEGON v. VIVIAN, No. 701, 
ante. 
749. Reservation of heavy dead rent.]— 





JEGON v. VIVIAN, No. 701, ante. 

750. Provision for raising fixed quantity 
annually.|—JEGON v. VIVIAN, No. 701, ante. 

751. Covenant for limited working—With third 
party.|—Pursuers were the trustees & proprietors 
of part of the lands of A. Defenders were tenants 
of the coal scams under said lands, but the mincral 
field worked by defenders comprised also coal 
seams under lands belonging to several adjoining 
proprietors which were worked by pursuers on 
the said lands of A. The whole was to be worked 
as one general scheme. Pursuers sought to enforce 
as absolute against defenders the following pro- 
hibition contained in a minute of agreement of the 
same date of the leases: ‘‘ The second parties, 
defenders, hereby undertake & bind themselves & 
their foresaids that from & after... they will 
work the coal in the adjoining properties only to 
such an extent as to enable them to pay the 
several proprietors thereof such sums of lordship 
as will amount to but not exceed the fixed rents 
agreed by their existing leases to be paid to such 
proprietors respectively. Declaring that if in 
any year during the currency of this lease the sums 
payable to such adjoining proprietors shall exceed 
the said fixed rents, which amount in cumulo to 
£550 sterling per annum, then & in that event the 
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second parties shall be bound... to pay to the 
first party, pursuers’ author, the sum of one penny 
per ton on every ton of coal worked from the lands 
of such adjoining proprietors in excess of the 
quantities necessary to make up... the said fixed 
rents. ... In consideration whereof the first party 
... renounces from & after... the right to exact 
the wayleave of one penny per ton presently 
payable to him’’:—Held: the clause was an 
absolute prohibition & not one giving defenders 
a licence to work as much coal as they pleased from 
bencath the adjoining lands so long as they paid 
the stipulated one penny per ton.—FORREST v. 
Merry & CUNINGIIAMRE, Jutp., [1909] A. ©, 417; 
191. J. P.C. 49; 101 L. T. 188, I. 1. 


B. Liability for Non-Working 
(a) In General. 


752. Covenant to work all mines to be dis- 
covered or opened—None actually discovered or 
opened.|—By an indenture of lease, pltf. demised 
to deft. all mines & beds of coal, etc., which then 
had been, or thereafter, during the demise should 
be discovered or opened under the lands belong- 
ing to Dyffryn House, at the yearly rent of £20, 
to be paid whether any coal should be worked or 
not, together with 7d. per ton for every ton of coal, 
etc.. raised. & deft. covenanted that he would 
at all times during the demise work the said mincs 
in a proper & workmanlike manner. Breach, 
that deft. did not work said mines in a proper 
& workmanlike manner, but, on the contrary, 
permitted the mines to lie & the same were wholly 
ungotten. Plea, that the said mines were never 
at any time before the said demise worked or 
gotten, nor did he, deft., at any time since or 
during the demise, work or get the mines :—Held : 
on demurrer, inasmuch as it appeared by the 
pleadings that the mines had not been worked 
at all, deft. was not liable on this covenant for 
not working them in a workmanlike manner, the 
subject matter of demise being, not all the mincs 
under the lands specified, but only such as either 
had been or should be discovered or opencd.— 
QUARRINGTON v. ARTTIUR (1842), 10 M. & W. 
3385; 11 L. J. Ex. 418; 152 BE. R. 4983; saubse- 
quent proccedings (1843), 11 M. & W. 491. 
aan :—Refd. Simpson vr. Ingleby (1872), 26 L. T 


753. Acquiescence by lessor in cessation of work 
—Receipt of dead rent.)—In 1816 B. leased three 
coal mines & an iron mine for 300 years at a 
minimum rent of £50, & also certain specified 
royalties at a particular rate. The lease contained 
special covenants, first, that the working should 
not be delayed beyond six years from the date 
of the lease ; also, that as to three mines the lessces 
should be at liberty cither to work or relinquish 
them, & that they should not assign the Icase 
without the consent in writing of the lessors, 
except to responsible tenants. In 1835 the Icssces 
gave up working the iron mine, as if was not re- 
munerative, & in 1815 the working of the coal 
mincs was also discontinued; but though the 
mines were not worked the rent was still paid & 
received. In the meantime considerable corre- 
spondence took place, but it was not until 1860 
that any decidedly hostile step was taken by the 
Iessors, who, on June 30, in that year, brought an 


LE A a AS 


PART XI. SECT. 4, SUB-SECT. 2.—A. 
T47i. Mode of insuring continuous 
working—Express eovenant, }—QURANEL 
ForKs GOLD MINING Co., LTD. »v. 
WarRD, (1920) A. C. 222, P. C.— CAN, 
g. Strict construction.|}— The labour 


covenants in a gold-mining lease are the 
consideration for the lease, & 
should be strictly construed.—Banr- k 
WICK v. DUCHESS OF EDINBURGH Co. 
(1882), 8 V. L. RR. (1q.) 70.— AUS. 


h. Covenant to commence work within 


specified time.}— FLOWER tv. DUNCAN 
(1867), 13 Gr. 242.—CAN. 


; -}— LANG ¥v. PROVINCIAL 
NATURAL Gas & FUEL Co. OF ONTARIO, 
Utz v. LANG (1908), 12 O. W. R. 671: 
17 oO. L. R. 262.—CAN, 
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action of ejectment against the lessees, but there 
being a recciver it proceeded no further than the 
writ. Upon summons for liberty to prosecute the 
action :—Held: reasonable time must be given 
to the lessees for the restitution of the works, for, 
although the Jessors had a right to insist on their 
mines being kept in full working order, still, by 
their acquiescence in the abandonment & thcir 
receipt of rent, they had lost their right to proceed 
at_ law immediately —WuItTREHEAD v¥. BENNETT 
(1861), 4 L. T. 818; 9 W. BR. 626. 


(6) Where Working Impossible. 


754. ‘‘ Drowning out’? of mine.]—By release 
of Oct. 6, 1791, reciting that B. X. & Y., X. & Y. 
not being parties to the deed, had proposed as co- 
partners to accept a lease of the premises, for the 
purpose of getting the mincrals thereunder, & 
making iron thereon ; A., a mtgee. & B. the owner 
of the equity of redemption, conveyed the pre- 
mises with the mines, etc., to ©. upon trust to 
demise the samc to B. X. & Y. for forty-two years, 
& upon further trust, at the request of the lessees, 
to execute a further lease for twenty-one years, 
& upon the exccution of the lease to reconvey to 
A. & B. By a deed of Oct. 7, C. demised the pre- 
mises to B. X. & Y. for forty-two years, reserving 
as the surface rent, £100 & certain royaltics in 
respect of the mincrals; & ©. covenanted with 
the lessees to execute a further lease for twenty- 
one years; & the lessees covenanted among other 
things, ‘‘ that the mines should be fairly got & 
regularly worked to as little disadvantage as possible 
to C. his exors. etc.”” By a deed of Oct. 8, C. 
conveyed to A. the premises & the accruing rents, 
subject to the lease, & reserving to C. a power to 
grant the further lcase. In 1796, B. conveyed 
his reversion in fee in the mines to M. & 'T. as 
tenants in common. The mines were worked & 
royaltics paid till 1815, at which time it was 
admitted the mines were ‘‘ drowned out.” The 
surface was occupied by pltfs. with iron works, 
& the rent of £100 regularly paid to the parties 
entitled up to the present. time. On June 24, 
1833, the lessees applied to M. & I’. to coneur in 
the grant. of the further lease; & on July 3, M. 
& T. declined to comply, denying the right of the 
lessecs. On June 27, 1836, the assignees of the 
lease filed their bill, stating the trust in C. & the 
covenant to renew, & praying a specific perform- 
ance of the covenant as to the mines:~-Held: 
the laches of pltis. in filing their bill would, if 
the case depended on the covenant alone, have 
been a bar to the relief; the prayer of the bill 
being confined to specific performance of the 
covenant, would not preclude the ct., under the 
general prayer, from entertaining the question 
of the trust, as it was no surprise on defts. ; under 
the covenant, ‘‘ that the mines should be fairly 
got & regularly worked,” etc., the li ssees were 
bound to continue the working, if practicable ; 
& an issue must be directed, as to whether the 
‘‘ drowning out ’’ of the mines, on their continu- 
ance in that state, was by any default of the 
plaintiffs. WALKER v. JEFFREYS (1842), 1 Hare, 
341; 11 L. J. Ch. 209; 6 Jur. 336; 66 E.R. 
1064. 

Annotations :—Apld. Watson v. Charlesworth, [1905] 1 K. B. 
de v. Weekes (1856), 22 Beav. 533. 
Manta’ Kimber. ey Gpz2) 1 Haro, 293; South- 


co . Exoter (Bp.) (1847), 6 Hare, 213; Parkin ». 
Thorold (1852), 16 Beav. 59; Bastin v. Bidwell (1881), 
44 L. T. 742. 


765. 1] — Deft. demised to plifs. a coal 
mine for a term of twenty-one years, subject to 
the payment of a sleeping rent & of certain royal- 
ties according to the amount of coal worked. The 
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lease contained a covenant by the lessees to work 
the mine in ‘tg fair, honest & workmanlike 
manner, delays, or stoppages by accidents, or 
other unavoidable cause, only excepted”’; & 
alsv a proviso for re-entry in case of any ‘‘ material 
breach ”’ of lessees’ covenants. Pltfs. proceeded 
to work the mine under their lease, & continued 
working until stopped by water, which flowed 
into & drowned the mine, &, although they made 
every elfort to pump out the water, they were at 
length foreed to discontinue the workings. Not- 
withstanding the offer of pltfs. to continue paying 
the sleeping rent, deft. refused to accept it, «& 
commenced an action of ejectment against plitfs. 
for an alleged breach of covenant in having ceased 
to work the mine :—Held: there was no obliga- 
tion on pltfs. to work beyond the sleeping rent, 
& they were consequently entitled to suspend their 
works as long as they thought fit, provided they 
paid the rent.—Simpson v. InaLEeby (1872), 26 
L. T. 543; 20 W. R. 587; subsequent proceedings, 
27 1. T. 605, L. JT. 

756. Influx of brine.] — JERVIS », TOMKINSON, 
No. 697, ante. 


(c) Where Working Unprofitable. 

757. Payment by lessee of value of minerals 
unworked.]—Pltf. lessee of a colliery at a rate of 
so much per wey, the colliery becoming not worth 
working, & pltf. offering to pay for all the coal 
that could be got, relieved against the future rent, 
& the covenant in the Icase to work the colliery. 
—SmItH v. Morris (1788), 2 Bro. C. C. 311; 
2 Dick. 697; 29 KE. R. 171. 

Annotations :—Distd. Phillips v. Jones (1839), 9 Sim. 519; 
Mellers v. Devonshire (1852), 16 Boeav. 252; Ridgway v. 
Sneyd (1854), Kay, 627. Consd. Simpson v. Ingleby 
(1872), 26 L. T. 543. 

758. Heavy pecuniary loss— Excuse for non- 
working.|—By a mining lease a seam of coal under 
land of lessors was demised for a term of years 
at an annual rent, & until the working began at 
«a nominal dead rent, & lessees covenanted that 
they would at all times during the term fairly, 
duly & honestly win, work & get the whole of the 
seam in a proper & workmanlike manner. Owing 
to difficulties in working it was found to be impos- 
sible to work the coal without heavy pecuniary 
Joss, & lessees therefore abandoned the under- 
taking :—Held: upon the true construction of 
this particular lease lessees had broken their cove- 
nant, & were liable in damages to lessors.— 
CHARLESWORTH v. WATSON, [1900] A. C. 14; 
7571.5. K. B.1387; 91 1. 7.6, W. L.3 affg. S.C. 
sub nom. WATSON v. CHARLESWORTH, [1905] 1 
K. B. 74, C. A. 

Annolation :—Mentd. lalethorpo vr. Home Brewery Co., 
[1906] 2K. B. 5. 

759. —-—.|—By a mining lease made in 
1889 lessees covenanted with lessor that they 
would ‘ immediately or as soon as may be after 
this demise proceed to open & get the several 
mines thereby demised, & from time to time & 
at all times during the term thereby granted, 
fairly & orderly, & in regular workmanlike manner, 
& according to the custom & usual method of work- 
ing mines of the same description in the neighbour- 
hood wherein the thereby demised mines lay, 
work the same mines respectively with effect, & 
without any voluntary intermission or delay, & 
in accordance with the most approved method 
of working such mines.’’ The mines in question 
werc. surrounded by tines belonging to other 

ersons also leased to the same lessees, & worked 
by them from pits sunk on such adjoining lands, 

& it was the intention of the lessees to work the 

mines in question from such pits after they had 
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worked through the intervening coal, & there was 
evidence that this was the proper & usual way of 
working. It would have been physically possible 
to sink pits on the land of lessor, & to work the 
mines in that way, but the expense of so doing 
would have been out of all proportion to the re- 
sulting profit. In fact the lessees did not work 
through the intervening coal during the term of 
the lease, & the demised mines were not worked 
at all :—/J/eld: 
of the covenant for which they were liable in 
damages to lessor.—WIGAN CoAaL & IRON Co. v. 
ECKERSLEY (1910), 103 LL. T. 468, H. L.3 affy. 
S. C. sub nom. ECKERSLEY v. WIGAN CoAl, & IRON 
Co., Lrp., 102 L. T. 264, C. A. 

760. Effect of qualification of covenant -—— As 
long as mine ‘‘ fairly workable.’’]|—Tenant agreed 
to work a coal mine so long as it: was ‘‘ fairly work- 
able.’ There were coals in the mine, but of such 
« description that it would not pay to work it: 
-—IIeld: in these circumstances the tenant was 
not bound to work the mine & under the words 
‘‘ fairly workable”’ a tenant was not bound to 
work at a dead loss.—JoNnEs v. SHEARS (1836), 7 
C. & P. 346, N. P. 

Anamatcs :—Consd. Simpson ». Ingloby (1872), 26 lL. T. 


761. ** Consistent with means of sale.’’|— 
Where lessee of a brickfield, contrary to the cove- 
nants in his lease, caused the fall of one of the 
fences bounding the field, by excavating the clay 
from under it:—Held: a covenant in the lease 
binding lessec to ‘‘ get the demised clay to the 
fullest practicable extent consistent with the 
means of sale of bricks & tiles to be made there- 
from,’’ did not bind lessee to go on working at a 
loss, even though a means of sale, at an un- 
remunerative rate, might have been found for 
bricks made out of the demised clay.— NEWTON 
v. Nock (1880), 43 L. T. 197. 

762. ——— Minerals insufficient in quantity or 
quality.]—(1) A lessee of furnaces, ironworks & 
ironstone mines covenanted to work the furnaces 
effectually, unless prevented by inevitable acci- 
dent or want of materials, or unless the ironstone 
should be insufficient in quantity or quality, or 
would not, by itself, or with a proper mixture or 
process, make good common pig-iron :—Held: 
the mixture intended was not necessarily of in- 
gredients procurable on the demised premises. 

(2) The lease also contained a covenant to raise 
« certain quantity of ironstone in each quarter 
of a year, & pay certain royalties on it, or else 
to pay a certain fixed quarterly rent tc the land- 
lords :—-Held: the landlords having declared in 
respect of breaches of both the above covenants, 
& money having been paid into ct. & accepted 
in satisfaction of the latter, were entitled to 
nominal damages only in respect of the former. 

(3) The lease contained a covenant to repair 
& yicld up in repair the furnaces, fire engine, 
iron works, dwelling-houses, & all other erections, 
buildings, improvements, & alterations to be 
thereafter crected, built or set up, except the iron- 
work castings, railways, wimseys, gins, machines, 
& the movable implements & materials used in 
or about the said furnaces, fire engine, iron works, 
stone pits, & premises; &-there was a power 
given to lessors to purchase those articles, giving 
a certain notice before the expiration of the 





lessees had committed a breach |: 
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lease :—Held: defts. had a right 10 remove what- 
ever was in the nature of a machine or part of a 
machine, but not what was in the nature of build- 
ing or support of building, although made of iron ; 
& in such removal the defts. might disturb such 
brickwork as was necessary, & were not bound 
to restore it to a perfect state, as if the article 
it was intended to support or cover were still 
there ; but defts. were liable for any unnecessary 
disturbance of brickwork.—FoLEyY v. ADDEN- 
BROOKE (1844), 18 M. & W. 174; 14 L. J. Ex. 
169; 153 EB. R. 72. 

763. ‘* Fairly wrought.’’?] —A demise of 
coal mines for 30 years, yielding £400 for every 
acre of coal, ctc., by annual payments of not. 
less than £200: provided that in case the whole 
of the coals, so far as the same could be fairly 
wrought, should have been worked out & gotten 
at any time prior to the expiration of the term, & 
that the said coal so fairly wrought should have 
been wholly paid for, then that the annual pay- 
ment of £200 should cease & be no longer payable : 
—Held: the question whether the coal could be 
fairly wrought did not depend upon whether it: 
could be worked at a profit or not, or whether 
any such coal as that demised was worth working, 
but assuming that coal of the same description 
as that demised could be properly worked, whether, 
according to the usage of miners, the coal in ques- 
tion could be worked without extraordinary diffi- 
culty or expense.—GRIFFITHs v. RigBy (1856), 1 
H. & N. 237; 25 L. J. Ex. 284; 156 FE. R. 1191. 





(d) Where Minerals Non-Evzistent. 


Impossibility of performance generally.|——See 
CONTRACT, Vol. XII., pp. 368 et seq. 

764. Whether lessee liable.] —Jmrvis 7. Tom- 
KINSON, No. 697, ante. 

765. Covenant applicable only to minerals 
found.|—Pltf. in consideration of the rent, ctc., 
demised by deed to deft. all the veins, pits, etc., 
of clay which were or might be found upon or 
under certain lands described, with liberty to enter 
& search for, dig, & carry away all such clay, 
making satisfaction to tenants for surface damage, 
& a covenant that deft. would dig & remove from 
the land an aggregate amount of not less than 
1,000, nor more than 2,000 tons of pipe or potter's 
clay in each year of the term. There was no 
reservation of a minimum rent to be paid in the 
event of clay not being found or raised. In an 
action upon this deed, one of the breaches assigned 
was that deft. had not dug an aggregate amount 
of not less than 1,000 tons of pipe & potter’s clay 
in each year of the demise that had elapsed. 
Plea, on equitable grounds, that deft. could not, 
at any time during the term, dig an aggregate 
amount of not less than 1,000 tons of pipe & potter’s 
clay in each year, because there was not at the time 
of the demise, nor at any time since, so much clay 
under the land in question, & the performance 
of the covenant was impossible, & such impossi- 
bility was, at the time of making the covenant, 
unknown to deft. & he had no reasonable means 
of ascertaining it :—J/eld : on demurrer, the plea 
was an answer to the breach, as the ct. were of 
opinion, on the construction of the deed, that it 
was the intention of the parties that the covenant 
to dig not less than 1,000 tons of clayin each year 
should not take effect unless there was clay to 
that amount in the lands demised.—CLIFrorn 
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PART Xi. SECT. 4, SUB-SECT. 2.—B. (d). 


7641. Whether lessee liable.}—Tenant of a coal-field, tho 


ground of atorility—Murpock v, FULLERTON (1829), qiBh. (C 


h never previously worked, entitled to be berated, on the 
t. of Sess.) 404.—SCOT. 


Part XJ.—LEAszs. 


(LORD) v. Warrs (1870), L. R. 5 C. P. 577: 40 

L. J.C. P. 36; 22 L. T7173 18 W. RB. 995.” 

Annotations :—Refd. Howell v. ouriend ( 1874), 22 W. R. 
Yh. 3 


691; Newby v. Sharpe (1878), 8 C : en 
Rnigh Hagiace (1901), 70 L. _ 


Nickoll & tv. Ashton, 
B Andorson v. IWarrison’s Arbitra- 


- B. 600: Re Shipton, 
tion, [1915] 3 K. 8. 676 > Leiston Gas Co. v. Leiston-cum- 


Sizewell U. C., [1916] 2 K. 8. 428. 
766. Onus of proof of non-existence. |—- 
WATSON », CHARLESWORTH, No. 773, post, 





C. Remedies for Breach. 

767. Specific performance not decreed. | —--Pitfs. 
granted a lease of a coal mine to defts, reserving 
a“ minimum rent of £720, to be increased to 
£1,000 in case there should be pits sunk upon the 
estate, with a royalty upon all coal gotten beyond 
a certain quantity; & the lessees covenanted to 
work the mine uninterruptedly, efficiently, & 
regularly, according to the usual or most improved 
practice. The lessees paid the minimum rent, 
but only raised a small quantity of coal by work- 
Ing through an adjoining mine without sinking 
pits on pitfs.’ property. Pltfs. being desirous of 
enforcing a larger amount of working, wherehy 
an increased rental would be payable, filed a bill 
for specific performance of the covenant in the 
lease : -Held: there was no obligation upon 
defts. to sink pits, although that might be the 
most efficient mode of working; & so Jong as the 
minimum rent was paid, defts. could not be com- 
pelled to work the mine at all; the lessees had 
committed no breach of contract ; but if they had 
done so, the remedy was at law & not. in equity ; 
& this ct. could not give effect 10 the covenant. 
by directions as to the management of a coal 
mine. 

In all cases of mining leases, if the lessors desire 
to secure the working of their mines beyond the 
amount of the sleeping rent, they must in the lease 
insert. covenants which throw that obligation on 
the lessee (MALINS, V.-C.).—WHEATLEY v, WEST- 
MINSTER BRYMBO CoAL Co. (1860), 1. R. 9 Bq. 
938 5 39 L. J. Ch. 1753 22 70. 73; 18 WLR. 
162. 


Annotations :—Consd. Simpson v. Ingleby (1872), 26 lL. T. 
ae Distd. & Dbtd. Kinsman v. Jackson (1880), 42 L. T. 


768. Forfeiture.] —A lease of china clay granted 
to lessees licence to “ dig, work, & search for 
china clay”... & “to raise & ... wash, 
cleanse, prepare, & make merchantable & fit for 
sale, & to dispose of same, & to exercise the 
powers ”’ granted by the lease, subject to the rent 
& royalties thereby reserved, & lessees covenanted 
10 work for china clay in the most proper & 
effective manner, & with a reasonable number of 
able bodied men, kept employed on the works at 
all reasonable & usual working times, so that the 
china clay might be raised & made merchantable 
as speedily as possible. There was a proviso for 
forfeiture & re-entry on failure in the performance 
of the covenants. 

For some months no fresh clay was got, but 
only the old stock was worked. The ct. refused 
to restrain Jessors irom having possession on the 
ground of forfciture for breach of covenant.—- 
KINSMAN v. JACKSON (1880), 42 L. T. 558; 26 
W. R. 601, C. A. 

769. Damages.] — WiGAN Coat. & Iron Co. v. 
EcCKERSLEY, No. 759, ante. 

770. ——— Measure of damages.|—WATSON 1. 
CHARLESWORTH, No. 773, post. 


PART XI. SECT. 4, SUB-SECT, 3.—A. 


774i. Nature of lessee’s obligation—- 
o work in specified manner—No 


nositive obligation to work.|—JACKSON’ 
USTER v. DIXON, LTD. (1901), 3 
F.(Ct, of Sess.) 782; 38 Sc. J... R. 587 ; 


683 


Sus-skct. 3.—COVENANTS TO WORK IN 
PARTICULAR MANNER. 


A. In General. 


771. Effect of covenant —When added to cove- 
nant to work.]—WALKER »v. JEFFREYS, No. 754, 
ante, 

7172, —— ——.] 
697, ante. 

7 





JERVIS v. 'TOMKINSON, No. 


te 





-.|— By a mining lease, lessors 
demised to Jessecs for a term of twenty-one years 
the whole of a mine of coal, lying under a certain 
arca at w rent, as soon as the lessees should com- 
mence working the coal, of £100 for an acre of 
the coal, & until they should begin to work & get 
coal, the annual rent of £5. By the lease the 
lessees covenanted that they should & would at 
all times during the term thereby appointed 
fairly, duly & honestly win work recover obtain 
& get the whole of the said mine vein or seam of 
coal demised in a proper & workmanlike manner.”’ 
Operations with the object of. proving the coal, 
extending over several years & involving a large 
expenditure, were unsuccessful, & lessees aban- 
doned the working of the mine. The coal within 
the demised arca could in the ordinary course of 
working have becn won & gotten, but the opera- 
tions would have entailed heavy pecuniary loss 
upon lessces, & in a commercial sense they acted 
prudently in abandoning the undertaking. On a 
claim by lessors to recover damages for breach of 
covenant :—Held : upon the true construction of 
the covenant lessees were under an _ absolute 
obligation to win & yet the coal, & the words 
‘fairly, duly & honestly ” in the covenant must 
be construed as adding to & not limiting that. 
obligation, & consequently there had been a breach 
of covenant by lessees, for which lessors were en- 
tilled to recover as damages the amount which 
would have been paid to them under the lease if 
the lessees had won & gotten the coal regardless 
of pecuniary loss Lo themselves. 

It appears to me that primd facie the onus rests 
on the lessees to prove that the coal which they 
have absolutely covenanted to win does not exist, 
in order to justify them in throwing up the lease, 
the covenants of which they have primd facie 
broken (COLLINS, M.1R.).— WATSON ¥v. CITARLES- 
WworTH, [1905] 1 IK. i}. 743; 74 1. J. K. B. 165; 
92 L. T. 46, C. A. 3 affd. sub nom, CHARLESWORTH 
v. WATSON, [1906] A.C. 14, TJ. 

Annotation :-—Mentd. Palethorpe +. Home Brewery Co., 

[1906] 2 K. B. 5. 

774. Nature of lessee’s ohligation—To work in 
specified manner-——No positive obligation to work.] 
- -WUEATLEY v. WESTMINSTER BRYMBO COAL Co., 
No. 767, ante. 

775 


erie 0 eee renee | | Om 
e 


Certain pits or mines 
were, With other higher & intervening mines, de- 
mised to lessees, with power to work & get coal 
from same at a fixed rent, & with a covenant that 
they should work & carry on the mines with their 
utmost skill & ability, in the best & most effectual 
manner, to the best advantage, & according to 
the common mode & usual practice of carrying 
or coal works or collicrics with effect. On a bill, 
by lessor, alleging that defts. after having for 
some time worked said three mines, had ceased 
working the T. mine, & also that they were working 
the ©. mine in advance of the B. mine, & praying 
injunctions accordingly :—Held: under the terms 

' of the covenant, defts. were entitled to work any 


9 S. L. T. 257.—SCOT. 
1. Meaning of terma—"* Best &: most 
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Sect. 4.—Covenanis by lessee : Sub-sect. 3, A. & B.; 
eub-sects. 4,5 & 6.] 


of the mines without working all, or all that they 
had commenced to work; according to the evi- 
dence before the ct. it was the common practice 
in the district to work a lower seam of coal before 
working a higher; there was no ground for saying 
that defts. were committing a breach of the cove- 
nant, & the bill was dismissed with costs. 

The word “ mine ”’ is clearly used in its primary 
sense of ‘‘ vein’ (JESSEI, M.R.). 

The jurisdiction of this ct. does not extend to 
the performance of covenants of repair. It is 
clear I cannot grant an injunction that defts. 
shall not be at liberty to work the other mine 
till they put the Town Lane Mine in repair 
(JESSEL, M.R.).—ARBINGER (LORD) v. ASHTON 
(1873), L. R. 17 Eq. 358 ; 22 W. R. 582. 
Annotations :—Expld. Strelley v. Pearson (1880), 15 Ch. D. 

113. Consd. Charlesworth ». Watson, [1906] A. C. 14. 

Refd. Newton v. Nock (1880), 43 LL. T. 197. 

776. Meaning of terms—‘‘ Proper & workman- 
iF manner.’’|—LEWIs v. FOTHERGILL, No. 700, 
ante. 

7177. -]|—Leases of seven seams of coal 
for mining purposes contained covenants by lessees 
to work the coal “ in a fair, proper, & workmanlike 
manner, & according to the best mode of working 
for the time being adopted in the neighbourhood,”’ 
& to work the seams ‘so as not to injuriousl 
affect or make it more difficult & expensive to wor 
the seam or seams lying next beneath or next 
above,” & not to injure or -ndanger buildings 
by undermining their foundations or by the 
working. In the neighbourhood of the mines the 
system of working usually adopted was the ‘‘ long 
wall” or the ‘ Barry” system, a modification 
of it, under which systems all the coal was worked 
é& no pillars were left. In an area of forty-two 
acres, beneath a village in which there were 
many houses, the lessees worked the lower vein 
of the two into which the seam there lying was 
divided on the “pillar & stall’? system, under 
which many large pillars of coal were left to sup- 
port the surface & houses :—Held: (1) in arriving 
at the meaning of what was “fair, proper, & 
workmanlike’ working, all the circumstances 
must be considered, including lessees’ obligation 
to support the surface; (2) the ‘‘ best mode of 
working” meant the best under all the circum- 
stances, & even the system in general use, if meant, 
was only to be used where applicable; (3) the 
‘‘ pillar & stall’ system was properly used under 
the area of forty-two acres; & (4) the covenant 
as to working seams without injury to others 
applied to the seven seams demised & not to the 
two veins of one seam.—BREWER v. RHYMNEY 
Iron Co., [1910] 1 Ch. 766; 79 L. J. Ch. 334; 102 
I.. T. 392. 

778. ——— ‘Best mode of working.’’] — 
BREWER v1. RHYMNEY TRON (‘o., No. 777, ante. 








B. How Enforced. 
779. Injunction.] — Ct. with reluctance grants 
injunction to stay working a colliery.—ANON. 
(1754), Amb. 209 ; 27 FE. R. 140, L. C. 


Annotations :—Consd. Birmingham Canal Co. v. Lloyd 
(1812), 18 Ves. 515. Apld. Wheatley v. West ee 
Brymbo Coal Cu. (1869), ix R. 9 Eq. 538. eee 


_ 780. -|—A lease of iron ore mine granted 
in 1900 contained covenants by the lessees a work 
the mine properly, not to do any act which might 


2 ee, 











approved method.”"}—MEREWETHER v. 
SCOTTISH AUSTRALIAN MINING Co. | 
LTD. (1907), 4 C. L. R. 953.—AUS. 


m. Deviation from covenant — With 
knowledge of landlord—Whether amount- 
ing to waiver of future breaches.}— 
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occasion loss or damage to the mine, to keep 
correct maps & plans, & to allow inspection by the 
lessor & his agents of such pe he & plans. It 
also contained a covenant by the lessees to permit 
the lessor & his agents at all reasonable times to 
inspect the mine & its workings, & a proviso that 
on default by the lessees in performing or ob- 
serving any of the covenants, the lessor might rc- 
enter, & thereupon the lease should be determined. 
The lessor died in Jan. 1907. On Apr. 26 his 
exors.’ agent was refused inspection of the mine 
by the lessees. On Apr. 29 the exors. gave the 
lessees notice in writing that they had determined 
the lease, & on May 3 they, through their agents, 
demanded possession of the mine. On May 4 
they issued a writ against the lessees, claiming 
(a) recovery of possession of the mine ; (6b) mesne 
profits; (c) an injunction to restrain the lessees 
from working the mine so as to occasion loss or 
damage to it; (d) an order on the lessees to allow 
inspection of the mine & its workings; (e) @ re- 
ceiver; & (f) damages :—Held: (1) having re- 
gard to the form of the proviso for re-entry in 
the lease, actual re-entry or its equivalent, the 
issue of a writ claiming possession simpliciter was 
necessary in order to determine the lease, & the 
notices of Apr. 29 & May 3 were ineffectual for 
that purpose ; (2) the claim in the writ for pos- 
session was inconsistent with the claim for an 
injunction, & the writ was not therefore an un- 
equivocal demand for possession so as to operate as 
a final election by the exors. to determine the leasc. 
(3) The ct. will not interfere by means of an 
injunction 10 enforce the specific performance of 
the working of a mine. But - where there is 
a covenant against any improper working suffi- 
ciently definite to be expressed in an order, an 
injunction may be granted (WARRINGTON, J.).— 
Moore v. ULLCOATS MINING Co., Lrp., [1908] 1 
Ch. 575; 77 1. J. Ch. 282; 97 L. T. 8453; 24 
T. L. R. 54. 
Areas | aeneraey, Mentd. Eliott +. Boynton, [1923] 
781. Specific performance.] — Moore vr. U11.- 
COATS MINING (‘o,, Lrp., No. 7&0, ante. 


SuB-SECT. 4.— COVENANTS TO LEAVE PILLARS 
AND BARRIERS. 

782. Pillars— Want of—Liability for surface 
damage.|—Ly a mining lease, the lessees cove- 
nanted, amongst other things, that they would 
‘* from time to time & at all times during the said 
term work said pits, mines, & shafts in a work- 
manlike manner, & leave pillars of the said stone 
of sufficient strength to support the roofs of the 
said mines, & get & ‘clear the said stone in the 
usual & best way in which the same is done in 
other works of a like character in Clayton.” It 
also contained covenants to pay for surface 
damage, & at the expiration of the term to fill up 
the pits & shafts, & restore the surface to a state 
fit for agricultural purposes :—Held: lessees were 
liable to the reversioner for damage @onc to the 
surface of the land by its cracking & subsiding in 
consequence of the want of sufficient pillars of 
stone being left to support the roofs of the mines, 
notwithstanding they might have worked the 
mines in a usual & a workmanlike manner.— 
TIopGson v. MOULSON (1865), 18 C. B. N.S. 332 ; 
144 K. R. 472. 

—_ —— ——.]—See No. 811, post. 
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| CARRON Co. v. HENDERSON'S TRUSTEES 





1896), 23 R. (Ct. of Sess.) 1042; 33 
Cc, Ta. R. 736 , 4 s. L. T. 91.—SOOT, 


Part X].—LEASEs. 


783. ~—-- Working of—Injunetion to restrain.] 
~-MOstTyN rv, LANCASTER, TAYLOR v. Mostyn, No. 
380, ante. 

784. —— Working & removal of—Liability of 
mortgagees authorising removal.) — TayLor v. 
Mostyn, No. 462, ante. 

785. Barriers—Removal of barriers—Remedies 
for.|—Case in the nature of waste will lie against 
lessee of a mine, for an injury to the reversion, 
by the removal of a barrier or boundary between 
it & an adjoining mine, although the act com- 
plained of might also be the subject of an action 
for a breach of an express covcnant.—MARKER ¥. 
KuNnRICK (1853), 13 C. B. 188; 22 L. J. C. P. 129; 
20 L. T. O. S. 223; 17 Jur. 44; 138 EB. R. 1169. 
Annotation :— Retd. Defries v. Milne, [1913] 1 Ch. 98. 

786. ——— Enforcement of covenant to leave 
barriers—Injunction.|—Tenant of a minc_re- 
strained, on motion, from permitting a communi- 
cation with an adjoining mine to continue open, 
& water to flow through the same, the effect 
intended being to compel defts. to close the com- 
munication.—_MEXBOROUGH (EARL) v. BOWER 
(1843), 7 Beav. 127; 49 EB. R.1011; affd.,2 1. 1. 
Q.S. 205, L. C. 

-Lunotalion :—Refd. Bowser r. Macloan (1860), 2 De G. F. 

& J. 415. 


Rights against persons wrongfully or improperly 
taking minerals.]|—See Part V1., Sect. 2, ante. 


SuB-sEcT. 56.— COVENANTS TO Repair. 

Sce, generally, LANDLORD & TENANT, 
NXXI.. pp. 310 et seq. 

787. Whether enforceable by specific perform- 
ance -- Or injunction.]— ABINGER (LORD) v. ASITTON, 
No. 775, ante. 

788. Covenant to yield up in repair—Disturb- 
ance of brickwork—Extent of lability for restora- 
tion.|—T"oLEyY 7. ADDENBROOKE, Nu. 762, anfe. 

789. -—-- ‘‘ Erections, buildings & improve- 
ments ’’—Removal of furnace.J—The first [ques- 
tion] related to the damage claimed by pltf{s. in 
respect of a furnace erected by defts. on certain 
demised premises, & removed by them. ‘The 
lease contained a covenant to kecp & leave in re- 
pair all & every the furnace, fire engine, dwelling- 
houses, & all other erections & buildings & im- 
provements whatsoever, to be thereafter erected 
or set up & continued, & in two antecedent clauses 
of the lease, power was expressly given to set up, 
& afterwards from time to time remove all fire 
engines, cranks, whins & other machines; & by 
another clause power was given to set up furnaces, 
mills, houses for workshops, stables & other 
erections, but without any express power, in cither 
case, to remove them. . . . The learned judge was 
of opinion that no damage ought to be assessed 
on this head & we think he is right... . There 
is no question here of any colourable removal of 
the furnaces, for the furnaces had been discon- 
tinued, as to the working, fifteen or twenty ycars, 
yet taken down long before, in the year 1839 
(PotLocK, C.B.).—ADDENBROOKE v. BOTFIELD 
(1848), 12 L. T. O. S. 220. 

790. —— ‘‘ Ways & roads ’’-— Removal of 
tram plates fastened to sleepers.) — BEAUFORT 
(DUKE) v. BATES, No. 1021, post. : 

791. -—_—._ ‘*‘Erections, fences & fixed 
machinery ’’—Removal of trade fixtures.] — 1n 
1905 M. granted a mining lease to the predecessors 
in title of the co. whcreby the lessees covenanted, 


Vol 
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Clause 13, that ‘‘ at the end or souner determina- 
tion of the term all erections, fences & fixed 
machincry in the demised seams or on the surface 
of the said premises shall be left in good repair 
& condition by lessees.”” The working of the coal 
proved unremunerative & certain holders of 
debentures issued by the co. brought an action 
to enforce their security, & obtained the appoint- 
ment of a receiver. In pursuance of an order in 
the action, the receiver, during the existence of 
the term, sold the machinery & plant upon the 
premises, & paid the proceeds into ct. pon a 
motion by M. for a declaration that certain articles 
of machinery sold by the receiver were fixed 
machinery or erections within clause 13 :—Held: 
clause 13 operated to deprive the tenants of their 
right to remove trade fixtures, & as the articles in 
question had been severed & sold during the term 
M. was entitled to affirm the sale & to recover the 
proceeds immediately without waiting until the 
end of the term.—fe Britisu Rep AsH COL- 
LIERIES, Trp., [1920] 1 Ch. 326; 88 L. J. Ch. 212 ; 
sub nom. He Buitisn Rep AsH CoLLieRiges, Lrp., 
IGASTERN VALLEYS BLACK VEIN COLLIERIES, LTD. 
® BritTisin RED Asit COLLIERIES, Lrp., 120 I. T. 
551, C. A. ; 

792. Covenant to erect & repair smelting mill— 
Runs with reversion.|—(l) Where a lease of an 
undivided third part of certain mincs contained 
a recital of an agreement made by lessee with 
lessor, & the owners of the other two thirds, for 
pulling down an old smelting mill, & building 
another of larger dimensions, upon a waste near 
the mines, & the Jease contained a covenant to 
keep such new mill in repair, & so leave it at the 
expiration of the term, but did not contain a cove- 
nant to build it :—Held: such a covenant was to 
be implied, & lessor of the one third might sue 
upon it in respect of his interest. (2) The Icase 
contained a demise of all mines & minerals then 
opencd or discovered, er which might during the 
term be opened or discovered, in or under certain 
moors & waste lands; & also all smelting mils 
then standing upon the said lands, with full liberty 
to sink shafts there, & to build thereon any mills 
or other buildings requisite for working the mines, 
hubendum said demised premises, with the appur- 
tenances for twenty-one years. Lessor afterwards 
granted his reversion of & in the said demised 
premises, with the appurtenances, to G. B., who, 
by will demised the same to pltfs.:—Held: the 
covenant to build the new smelting mill tended to 
the support & maintenance of the thing demised, 
& the assignee of the reversion might therefore 
suc upon it.—HASTERBY v. SAMPSON (1830), 6 
Bing. 644; 1 Cr. & J. 105; 4 Moo. & P. 601; 
180 KL. RR. 1420, Ex. Ch.; affy. S. C. sub nom. 
SAMPSON v. EASTERBY (1829), 9 B. & C. 505. 
atnnotations :-—.18 to (1) Consd. Aspdin v. Austin (1844), 5 

Q. B. 671; Stephens v. Junior ae & Navy Stores, 

[1914] 2 Ch. 516. Refd. Dunn v. Suyles (1844), 5 Q. B. 

685. As to (2) Expld. Keppell v. Bailey (1834), 2. My. 

& K. 517; Ricketts v. Enfield, [1909) 1 Ch. 544. Refd. 

Dewar v. Goodman, [1909] A. C. 72. 

793. Covenant to keep ‘‘ levels, drifts, & staples °’ 
in repair—Suffering disused seam to be filled with 
water.]---JAMES v. COCHRANE, No. 703, ante. 
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Sup-skecT. 6.—COVENANTS TO ResTornl’ SURFACE 
AND PAY FOR SURFACE DAMAGE. 

794. Covenant to restore surface—Not enforce- 

able by specific performance.]—Spccific perform- 
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n, Covenant to pay for surface danage—What included in “* surfucc."’]—-OBWALD 0. GORDON (1853), 16 Dunl. (Ct. of Sess.) 
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ance of a covenant to make good a hee pit 
refused.— FLINT v. BRANDON (1803), 8 Ves. 159; 
32 E. R. 3143 subsequent proceedings (1804), 1 
Bos. & P. N. R. 73. 

Annotations :—Refd. Storer v. G. W. Ry. (1842), 2 ¥. & C 


. Cas. 48; South Wales Ry. v. Wythes (1854), 1 K. & 
J. 186; Rogers v. Challis (1859), 27 Beav. 175. 


795. How construed — Restoration for all 
former practical purposes & uses.]—The meaning 





of a covenant on Icssee’s part in a mining lease |. 


to restore the surface to its original condition, 
is, that the ground shall be restored for all the 
practical purposes & uses to which it had becn 
formerly applicable—HarBy v. Hast & WEST 
InpIA Docks & BIRMINGHAM JUNCTION Ry. Co. 
(1852), 1 De G. M. & G. 290; 20 L. T. O. S. 43 
42 EK. R. 664, L. C. 


796. —— For benefit of owner—Not third 
party.|—WILSON v. WADDELL, No. 1071, post. 
797. ——_ Breach— Measure of damages.] 





Lessee of a mining lease covenanted that from 
time to time during the lease, or at the expiration 
thereof, he would put the lands generally into 
such state & condition as they were in before, or 
as near thereto as possible, or if he did not that he 
would pay £100 for every acre not so restored. 
Damage was done to about 30 acres of land, but 
the lessee did not restore the same to its former 
condition :—-Held: the lessor was entitled to the 
sum of £100 for every acre although such sum 
greatly exceeded the amount «f actual damage, as 
it was evident the parties intended that to be paid 
in the event of a breach of covenant, & it was not 
in the nature of a penalty.—He MEXRBOROUGH 
enn) & Woop (1882), 47 L. T. 516; 47 J. P. 
o 


798. Covenant to pay for surface damage— 
Runs with land.I—A covenant to pay compensation 
for damage done to the surface by working the 
ae thercunder is a covenant that runs with the 
and, 

In 1861 S., the owner of an estate in fee, 
yranted a portion of it for the express purpose 
that certain buildings should be erected thereon 
by the grantee, but reserved to himself all 
mines & minerals thereunder, with liberty for 
himself & his lessees to get & work same for his 
or their benefit, ‘‘ but without entcring upon the 
surface of the said premises or any part thercof, 
sv that compensation in money be made by him 
or them for all damages that shall be done to the 
said erections on the said plot by the cxercise of 
any of the said excepted libertics or in consequence 
thereof.”” The buildings were duly erected on 
this land by the grantee, & were afterwards con- 
veyed by him to pltfs. in fee. S. subsequently 
granted to defts. without any reservation, the lands 
adjacent to pltfs.’ buildings & also the right to 
work the mines under pltfs.’ buildings. Defts. 
who had notice of the compensation clause in the 
conveyance to pltfs.’ predecessors in title, there- 
upon proceeded to get the minerals both under 
their own & pltfs.’ land by means of mines that 
had been partially worked prior to 1861, & thereby 
caused the surface of pltfs.’ land to subside, & 
so did considerable injury to the buildings erected 
thereon :—Held: (1) the right of the surface 
owner to compensation was a right of which the 
law takes notice, & it was therefore a burden which 
might be annexed to the mine owner’s right to 
work his mines so as to let down the surface, & 
conscquently pltfs. were cntitled to recover 
damages in respect of the injury done to their 
buildings. 
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(2) I apprehend there may be a well known & 
perfectly legal custom that the lord of the manor 
may get all the mincrals under the copyhold 
lands, paying compensation to a copyhold tenant 
for any damage he may do to the surface in getting 
them. Inclosure Acts constantly give the same 
right (MELLISH, L.J.).—ASPDEN v. SEDDON, 
PRESTON v. SEDDON (1876), 1 Ex. D. 496; 46 
L. J. Q. B. 353; 36 L. T. 45; 41 J. P. 8043 25 
W. H. 277, C. A. 

Annotations :-—.As to (1) Consd. Westhoughton U. D. C. v. 
Wigan Coal] & Iron Co., [1919] 1 Ch. 159. Refd. Hay- 
wood v. Brunswick Permanent Benefit Bldg. Soc. (1881), 
8 Q. B. D. 403; Mundy v. Rutland (1883), 23 Ch. D. 81. 
799. -}—In a mining lease granted 

by the owners of the minerals, who were not owners 

of the surface, lessee, which expression was to 
include his exors., administrators & assigns, un- 
less such construction was excluded by the sense 
or the context, covenanted with lessors & ‘ as 
separate covenants with other the owner or owncrs 
occupier or occupiers for the time being ”’ of sur- 
face lands to pay to lessors & other the cove- 
nantees or covenantce compensation for all damage 
occasioned by the working of the coal demised. 

The lease was assigned to a colliery co. & damage 

was occasioned to the surface by the co.’s work- 

ing :—Held: the covenant was not simply col- 
lateral, but aticcted the nature & value of the land 

& ran with the land, & although the surface 

owners were not parties to the Icasc, yet under 

Real Property Act, 1845 (c. 106), s. 5, & Con- 

veyancing & Law of Property Act, 1881 (c. 41), 

s. 58 (1), the benefit of the covenant might be 

taken by the devisces of one who was a surface 

owner at the date of the lease & by the successors 
in title of others who were surface owners at that 
date, & they could sue the exors. of the lessee & 
the collicry co. for compensation for damage done 
to their surface lands.—Dyson v. Forster, 

Dyson v. SEED, QUINN, MORGAN, ET¢., [1909] 

A. 0.98; 78 L. J. K. B. 246; 99 LL. T. 942; 25 

T. I. R. 1663 sub nom. Forster v. Dyson, For- 

STER v. SEED, FORSTER v. QUINN, FORSTER v. 

Moraan, 53 Sol. Jo. 149, H. lL. 

Annotations :—-Consd. Wosthoughton U._D. CU. 2. Wigan 
Coal & Iron Co., (1919] 1 Ch. 159. Refd. Hubbard »v. 
Weldon (1909), 25 T. L. Rt. 356. 

800. -}—A landowner, whose pre- 
decessors in title had demised the minerals under 
certain lands to defts., subject to a covenant by 
defts. with them & thelr assigns not to let down 
the surface, & a condition for making compensation 
for any damage done, granted a lease of the 
surface of the same lands tu pltf{s., subject to 
defts.’ lease, reserving liberty to mine without 
liability for subsidence caused thereby. Defts. 
having worked the mince so as to let down the 
surface, thereby causing damage to pltfs.’ works, 
pltfs. brought an action in the County Palatine 
Jt. of Lancaster tor damages & an injunction. 
The Vice-Chancellor refused the injunction, but 
granted an inquiry as to damages :- -Held: 
(1) the benefit of defts.’ covenant ran with the 
land & could be enforced by assigns, but pltfs., 
being merely subsequent lessecs without any 
express assignment of the covenant, were not 
assigns for that purpose ; but (2) pltfs. had under 
their lease the right of support to the surface so 
far as it was not taken away by defts.’ lease, & 
defts. were not entitled by their lease to let down 
the surface without making compensation as 
required by their lease, therefore pltfis. were 
entitled to damages for the injury caused by 
defts.’ workings.—WESTHOUGIITON URBAN Coun- 
cIn v. WiGAN CoAL & Iron Co., [1919] 1 Ch. 159; 
88 L. J. Ch. 60; 120 L. T. 242, C. A. 














Part XI.— Leases. 


Covenants running with the land.| — Sce, 


generally, LANDLORD & TENANT, Vo], XXXI., 
pp. 141 et seq. 
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SUB-SECT. 7.--COVENANTS TO DRAIN. 
801. Obligation of lessees to continue pumping 
hether implied in absence of express covenant— 
Lessor with reserved right of passage through de- 
mised mine.|—Payner v. RocuerR ConuteRy Co. 
(1887), 3 T. L. R. 359. 

802. ——- Covenant against drowning out of 
mine—Removal of pumping machinery. |—Lessce 
of a mine covenanted by his lease, at the end of 
the term, if lessor should require it, to leave him 
all the engines. machinery, things & materials 
Which should have been used in & about the work- 
Ing of the mine upon receiving twelve months’ 
notice from lessor, & being paid for the same 
according to a valuation. In a subsequent part 
of the lease it was provided that it should be 
awful for lessee at any time or times during the 
term, or within twelve months after its expira- 
tion, to remove all the machinery, engines, things 
& materials which should be erected or brought 
by him upon the premises, unless lessor should be 
minded to purchase same, which he should have 
liberty to do upon giving the notice thereinbefore 
mentioned & upon paying the price estimated. 
The deed also contained a covenant, by lessee not 
to do any act which might occasion or tend to 
produce the drowning of the mine. 

Fourteen years before the expiration of the 
term lessee became insolvent, & assigned every- 
thing he had brought upon the premises bo trustees, 
who gave notice to lessor of their intention te 
remove same unless he should be minded to pur- 
chase. To a bill by lessor, averring that such 
removal would occasion or tend to produee the 
drowning of the mine, & praying for an injunction 
to restrain same until the end of the term, & until 
pltf. had the opportunity of exercising his option 
to purchase, a demurrer was allowed, the ct. 
being of opinion that, according to the true con- 
struction of the lease, lessee was to be at liberty 
to remove all the property in question, unless 
lessor gave notice of his intention to purchase, 
& paid for the same.—-ROLLESTON v. NEW (1853S), 
4K. & J. 640; 70 i. RR. 266. 

Annotation :—Refd. Strolley v. Pearson (1880), 43 L. T. 155. 

803. —— ——.]—GoopRIcH v. EVERGLYN 
COAL Co., [1889] W. N. 152. 

04. ——— Preservation of property pending 
action.]-—STRELLEY v. PKEARSON, No. 679, ante. 





SUB-SECT, $.- ~-COVENANTS AGAINST ASSIGNMENT. 
See, gencrally, LANDLORD & ‘Tenant, Vol. 
XXAXAI., pp. 370 ef seq. 
805. Liability of equitable assignee in possession 
—Breaches of covenant.|—Oox v. Brsnor, No. 741, 
ante. 





For rent.]—Sre Part XI., Sect. 4, sub- 
sect. 1, ante. 

806. Exception of assignment to responsible 
persons—Right of lessor to withhold consent—- 
Acquiescence.] —WHITEHEAD v. BENNETT, No. 753, 
ante. 

807. Licence to assign—— Form of covenant in 
sub-lease.]/—The lease of certain mines contained 
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o. Covenant not to employ more 
than specified number of men.}— 
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a covenant that the lessec should not, without 
the consent of the lessor, let or assign the mines. 
The lessor granted to the lessee a licence to sub- 
let a part, but the licence provided that this should 
not authorise any further letting or assigning 
of the part of the mines, the subject of the licence, 
without such consent as was required by the 
lease. The lessee then agreed to sub-let to an 
underlessee the part of the mines the subject of 
the licence, the underlease to contain provisions 
in all respects like those in the original lease :— 
Held: according to the agreement the under- 
lease ought to contain a covenant by the under- 
lessee against letting or assigning without the 
consent of the lessee, & not a covenant against 
letting or assigning without the consent of the 
lessor.-—WILLIAMSON 2. WILLIAMSON (1874), 9 
nt ADD. 720; 43 L. J. Ch. 738; 811. IT. 291, 
de J De 
«lnnotations :-——Consd. Haywood v. Silber (1885), 30 Ch. D. 
04; Mackusick v. Carmichael, [1917] 2 K. B. ‘ 
Refd. He Wedgwood Coal & Iron Co. (1882), 47 L. T. 
612; Ze Spark’s Lease, Berger v. Jonkinson, [1905] 1 


Sh. 4563 Slough Picture Hall Co. v. Wade, Wilson v. 
Nevile, Reid (1916), 32 T. L. R. 542. 


808. Remedy for breach — Interim injunction.| 
—Pitf. demised to deft. certain quarries of hard & 
sofL limestone, with full power & authority to 
work the quarries; & deft. covenanted not to 
assign, demise, or part with the said mines, powers, 
authorities, & premises, or any part thereof, for 
the whole or any part of the term. There was a 
right of re-entry for breach of covenant. Deft. 
sold to certain purchasers marl to be gotten by 
them from the lands included in the demise, & 
the purchasers in pursuance thercof worked the 
marl & took it away :---Held : pltf. had made out 
a primd facie case of breach of covenant, & he was 
primd facie entitled to an inferim injunetion until 
the trial of the action to restrain the further 
working of the quarries.--Mosryn (LORD) wv. 
MANGER (1901), 17 TR. 1a. Re. 28h, Co A. 


SUB-ESHECT, O.-- OFHER COVENANTS, 

809. Covenant to deliver up machinery — On 
exercise of lessor’s option to purchase—‘‘ At any 
time.”?]—A Jease of mines contained a covenant 
that, if the lessor should at any time before tho 
expiration or determination of the Tease give 
notice, in writing, to the lessee, of his desire to 
take all or any part of the machinery, stock-in- 
trade, implements, ete., in or about the mines, 
then the lessee would, at the expiration of the lease, 
deliver the articles specified in the notice to the 
lessor on his paying Ghe value of them, such value 
to be ascertained in the manner therein mentioned : 
~Held: the covenant was so injurious & oppres- 
sive to the lessee, that the ct. ought not to enforee 
it, or to grant an injunction to prevent a breach 
of it. “Pannor v. Forp (1842), 13 Sim. 1733; 6 
Jur, 843; 60K. R. 66. 

810. Covenant as to wayleaves & royalties 
thereon—-Runs with land.]—A., an owner of lands 
in the township of S., entered into articles of agree- 
ment with B., the lessee of a neighbouring col- 
liery, by which he agreed to grant to B. a lease of 
part of the land for the purpose of forming a rail- 
way for the conveyance of coal to certain wharfs ; 
& K., for himself, his exors., administrators & 
assigns, agrced with A., his heirs & assigns, to 





ee ee I ben 


NIMMONS v. GLLBERT (N. W. P.) (1907), | of Sess.) 7363; 15 Se. Jur. 333.- - 
6W. L. Kh. 531.—CAN SCOT 

p. Covenant to furnish accounts.]— 
ADAM v. NAPIER (1843), 5 Dunl. (Ct. 


q. Corcnant to cede possession on 
notice.) —HOULDSWORTH Ut. BRAND’ 
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Sect. 4.—Covenanis by lessee: Sub-sect. 9. 
& 6; Sub-sects. 1 & 2.] 


convey, upon the railway, all the coal to be gotten 
from the colliery or from any other lands or grounds 
in the township, & to pay to A., his heirs & assigns, 
2d. for every ton of coal so conveyed. 8B assigned 
his interest in the colliery & in the lands taken, 
under the articles of agreement, for forming the 
railway, together with the use of the railway to 
C. :—Held: the agreement to convey, upon the 
railway, all the coal, ctc., & to pay 2d. per ton in 
respect of it, ran with the land, &, consequently, 
it was binding on C.-—-HEMINGWAY v. FERNANDES 
(1842), 18 Sim. 228; 7 Jur. 888; 60 E. R. 89; 
sub nom. ITEMMINGWAY tv. FERNANDEZ, 12 Ju. J. 
Ch. 130. 

Covenants running with the  land.|—<Sre, 
generally, LANDLORD & TENANT, Vol. XXXL, 
pp. 141 et seq. 


Secls, 5 


Secr. 5.—COVENANT BY LESSOR FOR QUIET 
ENJOYMENT. 
Sce, ycnerally, LANDLORD & TENANT, 


Vol. 
XXXI., pp. 122 ct seq. 

811. When implied—‘* Let.’’|—Deft., who was 
the tenant for life of a mansion house & grounds 
under the will of her husband, & also one of his 
exors. & trustees, agreed to ‘let’ & pltf. agreed 
to take the mansion house & grounds for a year, 
& thereafter from year to year, he agreeing to 
keep the inside of the premises in good & tenant- 
able repair & keep up the vineries & glasshousces. 
Deft. excepted the minerals, with power to work 
them, but without any power to let down the 
surface. Some years previously deft.’s husband 
had entered into an agreement with the adjoining 
landowners with a view of granting to a proposed 
co. a lease of the coal underneath their several 
properties, but the husband died before this 
arrangement was carried out, which was eventually 
carried into effect by his trustees, including deft., 
who, with the adjoining landowners, joined in 
demisiny the coal & the right to work it to trus- 
tees, called the demising trustees, who in turn 
demised the coal & the right to work it to the co. 
The former of these indentures gave liberty ‘‘ so 
far as the owncrs have power to grant such liberty ”’ 
to work the seam without leaving any supports, 
& the second contained a similar clausc, but with- 
out| the qualification. There was no express 
mention of such a clause in the agreement which 
deft.’s husband had entered into. By the second 
indenture the demising trustees reserved so much 
of the coal as should be necessary for the support 
of buildings as they should in writing require to 
be left, & in case serious damage by subsidence 
were reasonably anticipated the co. were to have 
power, after notice in writing to the trustees, to 
leave without paying for it sufficient coal as should 
be agreed upon for the support of buildings. In 
the course of working the co. desired to leave a 
sufficient pillar of coal for the support of the 
mansion house, but at the instance of deft. the 
demising trustees withheld their consent to the 
pillar being left, & as it was worked out, the result 
was that serious subsidences took place, & pltf. 
suffered serious damage in his tenancy :-—Held : 


PART XI. 


TROBTRRS (1877), 4 Tt. (Ct. of Sess.) 
Sc T t. What amounts 


69 , 14 e L. R. 255.—8§CO . 
r. Covenant to leave no water in 


Woop’ ‘havernsn {i0e) SG. 810. 
UBTEFA, - C. 640.— | Crown, after granti 
SCOT. for subaqueous minis 


quent grant to placer miner. }— 
ment of claim which alleges that the 
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pltf. was entitled tu recover, inasmuch as deft. 
had derogated from her grant, & although the 
tenancy agreement only contained the word “ let ”’ 
it nevertheless implied a contract for quiet enjoy- 
ment, of which there had been a breach by deft. 
—-MARKIAM v. PaGET, {1908} 1 Ch. 697; 77 L. J. 
Ch. 451; 98 L. T. 605; 24 T. I. R. 426. 
Annotation :—Retd. Jones v. Consolidated Anthracite Col- 
lieries & Dynevor, {1916) 1 K. B. 123. 
812. ‘‘ To hold demised premises.’’]— 
Pitf. sued for rent: on a lease of mines; defts. 
leaded that pltf. had no title to part, & knew it, 
bit defts. did not, & that the Crown had claimed 
this part against defts. Defts. also, by way of 
counterclaim, asked for damages in respect of 
losses incurred in consequence of pltf.’s want of 
title :—Held: the words ‘ Iet”’ & ‘“‘to hold the 
demised premises ’’ in the lease implied a cove- 
nant for title & quiet enjoyment for breach of 
which defts. were entitled to damages.—MOsTYN 
v. West Mostyn CoAu & IRON Co. (1876), 1 
(LP.D. 145; 451 J. Q. B. 401; 34 L. TI. 325; 
40 J.P. 455; 24 W. RR. 401. 
Annotations -—Consd. Markhain v. Vast, [1908] 1 Ch. 697. 








Refd. Baynes ». Loyd, [1895] 2 B. 610; Budd-Scott 
vw. Daniell, 1902] 2 K. B. 351. Mentd. Breslauer v. 
Barwick (1876), 36 L. T. 52; Wheeler v. Le Marchant 


(1881), 17 Ch. D. 675; Carlish v. Scott, [1906] 1 Ch. 335. 
818. What amounts to breach — Working of 
upper stratum—Causing floods & falls in demised 
mine.]|—LBy indenture, deft. demised to pltfs. a 
coal mine for a term of years, with liberty tu dig 
& sink pits, ctc., for obtaining the coal; & deft. 
covenanted with pltis- that they might peaceably 
& quictly have, hold, occupy, possess & enjoy the 
nine during the term, without any molestation, 
interruption or disturbance whatever of, from, or 
by deft. After the making of the indenture deft. 
excavated a quarry of ironstone, lying under some 
of the closes under which the dentiscd mine was 
situate, but above that minc; & made holes 
from the strata of ironstone into the demised 
mine; & thereby caused quantities of water to 
ercolate into the demised mine; & deft. also 
y excavating the quarry caused parts of the 
roof of the demised mine to fall in, & by reason 
of the premises the demised mine became flooded, 
& the working of the coal was rendered impractic- 
able :---Lleld : though deft. had a right to excavate 
the quarry, yet as the excavation had caused an 
interruption of pltf{s.” occupation of the demised 
mine, deft. was liable for a breach of his covenant 
for quict: enjoyment.—-SHAW v. STENTON (1858), 
2H. & N. 858; 27 L. J. Ex. 253; 30 L. T. O. S. 
352; 6 W. KR. 327; 157 E.R. 3538. 
Annotations :-—Expld, Jenkins v. Jackson (1888), 40 Ch. D. 
71. Consd. Harrison, Ainslic v. Muncaster, (1891! 2 Q. B. 


680. Refd. Anderson v. Oppenheimer (1880), 5 Q. B. D. 
602; Davis »v. Town Properties Investment Corpn., 
wn 

Oe 


2 Ch. 635. Williams v. Gabricl, [1906] 1 K. B. 

814. ——— Working of adjoining mine — Inad- 
vertent flooding of demised mine.|—Pitfs. were the 
lessees of a mine under a lease, granted to them 
by deft., which contained a covenant that they 
should peaceably & quietly hold, & enjoy the 
premises thereby demised, without any interrup- 
tion or eviction by deft. or any person or persons 
claiming under him. Prior to the granting of 
the lease to pltfs. deft. had demised to a co., a 


mine immediately adjacent to pltf.’s mine. The 
co., whilst lawfully & without any negligence 


leaso was in force, in derogation of 
the rights of tho lessce to peaceable 
enjoyment thereof, interfered with the 
rights vested in him by transferring the 
leased areca to placer mincrs who were 
put in possession of them by the 


SECT. 5. 


to breach—Subsc- 
A state- 


@ lease of 


areas 
ng & while that 


Part XJ.—Leasgs. 


working their mine, picked away some of the 
_80 doing accidentally tapped a 
natural reservoir or underground lake, the water 
& flooded pltf.’s 
4: the interruption of pltfs.’ enjoy- 
ment of their mine was not caused by an act of 
t under him, but was 
immediately caused by the overflow of water into 
such overtiow being a consequence of 
an act that could not have been foreseen at the 
time when the lease was granted to pltfs. by 
there had been no breach of 
quiet enjoyment.—HARRIson, 


stratum, & in 


from which overflowed into 
nine :—Held : 


the lessor or those claiming 


their mine, 


deft., &, therefore, 
the covenant for 
AINSLIE & Co. »v. MUNCASTER, [1891] 2 Q. B. 
680; 61 L. J. Q. B. 102 ; OO L. T. 481; 56 J.P. 
ee W. oe 7 7'T. L. lt. 688, C. A, 
n tons :—Expld. Kelly ». k » 11892) 1 Q. B. 910. 
Consd. Williams v. Gabriel, 11906) 1 kK. b. 185. 
Jaeger v. Mansions Consolidated (1902), 87 L. T. 
Davis ». Town Properties Investment Corpn., (1903] 1 
Ch. 797; Jones v. Consolidated Anthracite Collieries & 


Dynevor, [1916] 1 K. . 123; Booth ». » 119% 
ci 3or voth v. Thomas, 11926] 


815. —— Derogation from 
v. PAGET, No. 811, ante. 
816. Restraint of working—Working inconsis- 


grant./—MARKHAM 


tent with prior grant.J—A icase of alum mincs 
gave the lessee the right. to obtain alum from cer- 


tain coal wastes. <A subsequent lease of the coal 
mines provided that nothing thereby granted 
should injure the rights of the parties who held 
the alum mines. The alum existed in the coal 


wastes. The cual lessees could not thoroughly 


work the coal without removing the pillars which 
supported the roof; but by doing this, the alum 
would be rendered impossible to be reached :—- 
Heid: the coal pillars could not’ be removed.— 
GLASGOW (KARL) v. LWuRLET ALUM Co. (1850), 
3.1L. Cas. 25; 10 E.R. 10, UW. 1. 





Sect. 6.— LESSOR’S REMEDIES. 
SUB-SECT. 1.—DIsTREss. 

See, gencrally, Distress, Vol. XVIIL, pp. 260 
et seq. 

817. Royalties.|—The proprictor of a house & 
"of a mar! pit & brick mine demised the house, by 
unwritten agreement, to D. from a day named ; 
& it was at the same time agreed between them, 
without writing, that D. should take the mar! pit 
& the brick mine, & should pay quarterly, at the 
usual quarter days, 8d. per solid yard for all the 
marl that he got, & 1s. Sd. per thousand for all 
the bricks that he made. D. took the marl & 
made bricks accordingly, & paid the stipulated 
sums fur a time; but they afterwards fell into 
arrear :—Held: the agreement for the marl pit 
& brick mine was a demise of the land from year 
to year, at a rent capable of being ascertained 
with certainty, & for which, therefore, the lessor 
might distrain.—-DANIEL v. GRACIE (1844), 6 
Q. B. 145; 13 L. J. Q. B. 3093; 8 Jur. 708; 115 
IK. lt. 56. : 
Annotations :-—Refd. R. v. Westbrook, R. v. Ev orist, ( 84 if ) 


. B. 178; Edmonds v. Eastwood (1858), ‘ 
Bile Turnor v. Cameron (1870), 22 L. T. 525; Me Round- 


wood ollie ed Lee v, Roundwood Colliery Co., rae 


Sh, 373. Pollett v. Forrest (1847), 8 L. T. a ble 
had s Holywell Iron Co. v. Mid. Ry., (1910) 1 K. B. 296. 


818. Express power to distrain-—- Binding on 
ees.|—Upon a demise of mines a power of 
distress for the rent reserved was granted to the 


Crown to his detriment, discloses a 





sufficient cause of action in support : 
f tion of right for the recovery a. Waiver 
of a Pato at in consequence of | amounts 


such subsequent grants.—MOLEAN v. 
R. (1907), 38 8S. C. R. 542.—CAN. 
J.-—VOL. XXXIV. 


Refd. 
690; 
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lessor over ‘‘ any lands in which there shall be, 
for the time being, any pits or openings by or 
through which the coal or culm by the said deed 
demised shall for the time being be in course of 
working by the lessees, their exors., adminis- 
trators, & assigns.’? Pltfs., being assignees of the 
lease with notice, under a trust deed made by the 
lessees for the benefit of creditors, sued defts. for a 
distress made under the above-mentioned power 
after the assignment, at pits not included in the 
demise, but referred to in it, & then worked by the 
lessees :—eld : whether the power was or was not 
a valid power of distress against strangers, pltfs., 
taking as assignees with notice, were bound by 
it,—DANIEL v. STEPNEY (1874), L. R. 9 Exch, 
185; 22 W. R. 662, Ex. Ch. 


<tninotations :—Consd. Re Roundwood Colliery Co., Lee v. 
Roundwood Collicry Co., [189 Ch. 373. Mentd. 
Cooke v. Chilcott (1876), 3 Ch. D. 694: Haywood v. 
Brunswick Bldg. Soc. (1881), 8 Q. B. D. 403. 


819. —— On chattels not on demised premises— 
Does not constitute bill of sale.|—Mininy co., NOW 
in liquidation, were lessees from separate lessors, 
at certain rents & royalties of two adjoining coal 
mines .A. & B. There was no shaft on mine B. 
& the co. worked both mines by means of a shalt 
on mine A. In each of the leases the lessor re- 
serbed to himself express power to distrain for 
rent in arrear, not only upon chattels belonging 
to the lessces on the demised premises, but also 
upon chattels belonging to the lessees in or about 
‘“any adjoining or neighbouring collieries.” In 
Oct. 1896, lessors of mine B. levied a distress 
upon chattels belonging to the lessees on mine 
A.:—Held: having regard to the nature of the 
demise & the manner in which the minerals were 
worked, the power to distrain upon chattels be- 
longing to the lessees upon adjoining & neighbour- 
ing mines did not constitute the mining leaso a 
bill of sale within Isills of Sale Act, 1878 (c. 31), 
so as to require registration under Bills of Sale 
Acts.---fte RouNnDWoov COLLIERY Co., LEE v. 
RounpwooD CoLLieny Co., [1897] 1 Ch. 373; 
66 L. J. Ch. 1863; 75 L. T. 6415; 45 W. R. 324 ; 
13 T. L. BR. 1753 41 Sol. Jo. 240, C. A. 


Annotation :—Montd. Vonuer's Electrical Cooking & Heating 
Appliances v. Thorpo, [1915] 2 Ch. 104. 


See, generally, Bits OF SALE, Vol. VIL, pp. 3 
el seq. 


— ee Cee 


‘FORFEITURE. 
TENANT, 


SUB-SECT, 2. 

Ser, generally, LANDLORD & 
AXXI., pp. 460 ef seq. 

820. Demand for possession —Effect of delay in 
making demand.|--WiutrkukaAp v. BENNETT, No. 
733, ante. 

821. — Must be unequivocal.}]-——- Moore v. 
ULLCOATS MINING Co., Lirp., No. 780, ante. 

Compare Nos. 892, 893, post. 

822. Proviso for forfeiture on cesser of work for 
two years—Lease voidable at option of lessor.|— 
A lease of coal mines reserved a royalty rent for 
every ton of coals raised, & contained a proviso 
that the lease should be void, to all intents & pur- 
poses, it the tenant should cease working at any 
time two years. After the working had ceased 
more than two years, the lessor received rent :— 
Held: a tenancy from year to year was not 
thereby created ; for the lease was not absolutely 


b. Relief against forfeiture.J—Though 
the interest of a free miner ai 
his claim expires, unless rencwed at 
the end of the year, his lessor, the 
Crown, may relicve against the for- 
feiturc in cases where there is no one 


yy , 


Vol. 
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void by the cesser to work, but voidable only at 
the option of the lessor, & he might avoid the Teage 
upon an y cesser to work commencing two years 
before the day of demise in the ejectment.— 
DoE d. Bryan v. Bancxks (1821), 4 B. & Ald. 
401; 106 E. R. 984. 


Annotations :-—Apld. Roberts v. Davey (1888), 4 B. = Ad. 
664. Refd. Malins v. eecenen (1838), 4 Bing. N. C 
Bowser v. Colby (1841), 1 Hare, 109; Jones v.  Oeeae 
eee 15 M. & W. 718; James v. Young (1884), 27 Ch. 
652. Mentd. Arnsby o. Woodward (1827), 6 B. & C. 
bio : Dakin v. Cope (1827), 2 Russ. aha Doe ad. Hem- 
tnings v. Durnford (1893) aot os & J. 667 


Doe d. Nash 
ov. Birch (1838), IM& 2: Sclby v. Browne (1845), 
14L.J3.Q.1 


3. 307; Amott v. Holder Ben's 17 Jur. 318 ; 
Cockorell v. Van Diemen’s 10GB N, 8. 98 R. 312; 


Hughes v. Palmer Nao peed , 
(sit), 8 oO) i 5 2 125; Davenport v. - 
yoo ry * New Yealand tt ng Co. c 


(187 
Soc. des Atel tots et Chantiers de idee {191 


Eltiott v. Boynton, [1924] 1 Ch. 236 

823. Waiver of forfeiture —- Acquiescence — 
Lessor allowing expenditure of money by lessee.|— 
1 take it to be a settled principle, a principle more 
strictly applicable to mining property than any 
other, that a party who witnesses a breach of 
contract by another & lies by & permits the 
alleged wrongdvers to proceed in the acts com- 
plained of, incurring expenses & liabilities, instead 
of applying promptly to this ct. for relief, I say, 
1 consider it a settled principle that a party 50 
acting will be considered in this ct. as ore 
waived its special interposition (WIGRAM, V.-C.). 
—LBOWSER v. COLBY (1841), 1 Hare, 109; 11 
L. J. Ch. 182; 5 Jur.1178: 66 E.R. 969. 


Annotalions :-—Mentd. Howard v. Fanshawe, [1895] 2 Ch. 
581; Dendy v. Evans, [1910] 1 K. B. 263. 


824. -]—Pltfs. being lessees of 
a mine under deft. admitted the forfeiture of the 
lease at law by reason of breaches on their part of 
covenants which it contained; but upon their 
alleging & establishing by evidence that, after the 
breaches, deft.’s agent had encouraged them to 
lay out money upon the premises, & upon their 
also making out that there was in other respects 
a presumption that at the hearing they might be 
entitled to equitable relicf. Their lordships, con- 
sidering that the inconvenience of allowing an 
action of cjectment to procecd would far exceed 
that of stopping the action until the hearing, 
granted an injunction upon interlocutory applica- 
tion.—NorRTH STAFFORD STEEL, IRON & COAT. 
Co. (BURSLEM), LTD. v. CAMOYS (Lor) (1865), 6 
New Rep. 345; 12 L. T. 780; 29 J. P. 628; 11 
Jur. N.S. 555, L. JJ. 

——.|—Sce LANLORD & TENANT, Vol. XXXI., 
pp. 497 et seq. 

825. Effect of winding-up order—On landlord’s 
right of re-entry.|—Mines were demised to aco. by 
a lease which contained a power of re-entry if the 


Toloman t. 














cntitled to take advantage of such 
oxpiry.— WILLIAM CREKK Co. vw. 


CANADIAN 


Co. +. 
FLUME Co., LTD., 1 M. M. 
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rents or royalties, or any part thereof, should be in 
arrear for thirty days, or if the co. “‘ should be 
wound up voluntarily or by compulsion or other- 
wise under the provisions of any Act or Acts of 
Parliament.’”? An action was brought against 
the co. by the debenture-holders, & a receiver was 
appointed. Rent being in arrear, the landlord 
took out a summons for leave to distrain or 
re-enter. After the summons had been returnable, 
but before it was heard, an order was made for 
winding up the co. The summons was then 
amended by intituling it in the winding-up as 
well as in the action :—Held: according to the 
truce construction of the proviso for re-entry, a 
right to re-enter accrued on the making of a 
winding-up order, &, the title of the landlord to 
re-enter being clear, the ct. ought to order 
possession to be given to him, & ought not to 
put him to the useless expense of bringing an 
action to which there was no defence.--GENERAL 
SHARE & Trust Co. v. WETLEY Brick & PoTrEery 
Co. (1882), 20 Ch. D. 260; sub nom. Re WETLEY 
Brick & Porrery Co., 30 W. R. 445, C. A. 

ee Horsey Estate v. Steiger, [1898] 2 


826. Relief against forfelture—Refusal by lessee 
to perform conditions on which relief granted— 
Right of lessor to enforce condition.]|—Pitfs. 
obtained a judgment for possession against defts. 
in respect of a breach of a covenant in a mining 
lease. Defts. appealed, but abandoned the appeal. 
Subsequently defts. applied for relicf, under 
C. L. P. Act, 1860 (c.. 126), against that judgment 
of forfeiture, & obtained the following order: 
‘‘It is ordered that upon defts. (a) paying all 
rent in arrear with interest thereon . . . (6) paying 
costs of action & appeal, including this application 
& the several adjourninents thereof as between 
solr. & clicnt such costs to be taxed by the taxing 
master... & (c) entcring forthwith into a per- 
sonal covenant for payment of the machinery rent 
in terms similar to the lessee’s covenant...” 


defts. ‘Shave relief against forfeiture of ‘the 
lease. .. .”’ 
Defts. remained in possession for some time 


working the mine & paying the rent. They subse- 
quently refused to proceed on the order giving ° 
relicf. On an application by pltf. for an order, 
in effect, to compe! defts. to proceed on the order 
granting relicf :—Held: the ct. had no jurisdiction 
to compel defts. to perform the conditiong of the 
order, but defts. had to pay all the costs of & 
occasioned by & incidental to their application for 
relief.—-TALBOT v. BLINDELL, [1908] 2 K. B. 114 3 
77L. J. K. B. 540; 98 L. T. 859; 24 T. L. BR. 


477. 
|—Sec, generally, LANDLORD & TENANT, 
Vol. XXXI., pp. 487 ef seq. 





the Crown 1o cancel the lease & re- 


GRovU rae ana 
Cas. 3.—-CAN. | enter until the fact of such default bas 


ee 1 M. M. Cus. 1.—CAN. 


PINELLE v. MOORE, [1925] 
1D. h. "569; affg.,24O.W.N. 342.— 


d. -J)— Though the aim of 
law generally is in favour of giving 
relief against forfeiture in the case of 
leases, in the case of mining leases a 
proviso for the entry should be strictly 
construcd & forfeiture cannot ordinarily 
be relicved against.—SYED AHMAD v, 
MAGNESITE ene LTp.: (1915), 
1 L. hl. 39 Mad. 1049.—IND. 

e. Crown See of leaser.] 
—Where min ground is held from 
the Crown under a lease, which is 
subject to forfeiture for non-compliance 
with terms & conditions, the Crown 
alone can docilare a forfeiture & re- 
enter for breach, or waive it.— 





i— -— 1— QuEsxa, FORKS 
GoLD LTD. v Wakbp 
(B. *C.), MILE 3 W. Ww. R. 046. —CAN. 


nes Grounds for forfciture.]— 
SNow, MCDONALD & Howarp 
(+373), O9N.S. R. ree —CAN. 


-J—A.-G. tv. SHERATON 
(1890), 28 N, 8. R. (16 R. & G.) 492.— 


—— Cancellation by Minister of 

the Interior—Right of lessee to judicial 

yi be Aa I ee @® condition for 
@ lease mining 


ef a 
location, Saas by the Crown | in vitae 
of the hydraulic mining regulations of 
Dec. 3, 1898, a provision that the 
Minister of the Interior is to be the 
sole & final j * of the fact of 
default by the lessee docs not entitle 





been determined by the Minister in the 
exercise of the functions vested in him 
after an cuquiry of a judicial nature in 
which an Oh erties y has been 
afforded to al ties interested of 
knowing & being htard in respect to 
the matters alleged against them in 
such investigation.— BONANZA CREEK 
HYDRAULIC CONCESSION v. It. (1908), 
40S. C. ht. 281.— CAN. 

priate let a 
GOVERNMENT CONCESSION v. RK. (Y. T 
(1908), 40 S. C. R. 294.—CAN, 


m. ecessity for notice.) 
——PAULBON v. ht. (Alta.) (1915), 62 
8. C. R. 317.—CAN 


Lees cee 





n. Placer miner—Fatlure to carry 
on mint onerations.}—CLAZY 4. 
Mrvers (Y. T.) (1905), 2 W. L. BR 
289.—CAN. 


Part XI.—Leaszs. 


eee ei 7.—DETERMINATION, 
» By lessee—Right to determine—Condit 
precedent—Performance of all covenants) -Pitt 
demised to deft. a coal mine for forty-two years. 
at a certain ycarly rent. The lease contained 
numerous covenants on the part of the lessee for 
payment of rent, & in respect of the working of the 
mine, ete., with a proviso for re-entry on breach 
of any of them; & also a proviso, that if the 
lessecs should be desirous to quit the premises at 
the end of the first eight ycars of the term, & of 
such their desire should give the lessor notice in 
writing eighteen calendar months before the 
expiration of such cighth year, then, all arrears of 
rent being paid, & all & singular the covenants 
& agreements on the part of the lessee having 
been observed & performed, the lease should, at the 
expiration of the eighth year, be utterly void ; but, 
nevertheless, without prejudice to any claim or 
remedy which any of the parties might then be 
entitled to fur breach of any of the covenants :— 
ficld: the performance of all the covenants by 
the lessee Was a condition precedent to his right 
to determine the lease —Friarn v. GREY (1851), 
5 Exch. 584; 20 L. J. Ex. 865; 171. T. O. S. 
233; 15 Jur. 814; 155 EB. . 256, Ex. Ch. ; affd. 
oo Fi GREY v. PRIA (1854), 4 U. L. Cas. 565, 
Annotations :---Refd. Jervis v. Tomkins 56), 26 Ti. J. 
Ex. 4]. nora. cWwson a cen Ae oy f N. 
840; Minch v. Underwood (1875), 33 L. I. 634; Bastin v. 
Bidwell (1881), 18 Ch. D. 238: Seaward ». Drew (1808), 
67 L. J. Q. B. 322; Stuit v. Fenner, 11912) 2 Ch. 504; 
Burch v. Farrows Bank, [1917] 1 Ch. 606. 
See, gencrally, LANDLOKND & ‘TENANT, Vol. 
XXX1., pp. 548, 539, Nos. 6835-6888. 

28. —— Proviso for determination on 
minerals being ‘‘ fully & fairly gotten ’°—Residue 
of coal not worth working.|—Declaration on a 
covenant in a lease of a collicry, by which the 
owners for the time being were entitled to as many 
coals at the pit’s mouth as should be consumed in 
any one dwelling-house, to be agreed upon by the 
majority of them. Vlea, that the whole of the 
coals comprised in the demise were worked out in 
the fair & proper course of working the mines. 
The Jcase was for the term of twenty-eight years 
from Sept. 30, 1847, at the royalty of one-eighth 
of the mincrals produced, & contained a proviso 
that if the minerals should be fully & fairly gotten 
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before the expiration of the term the lessees might 
determine it on giving twelve months’ notice. 
It appeared that some coal remained in the pit, 
but it could not be practically worked without 
costing more than it was worth :—Held: the 
covenant was absolute, & therefore the plea was 
DO answer. 

The lessee of a coal mine is not excused from 
working out a stratum because by reason of its 
growing thinner it cannot be worked at a profit 
(MELLOR, J.).—CARTWRIUHT v. FoRMAN (1866), 7 
B. & S. 243, 

829. ——— Power to determine “‘ at any time ”’ 
—Notice given during current year.]—By'an agree- 
ment for the lease of certain ironworks & mines 
between pltf. & defts., pltf was to grant a leaso of 
the works & mines for twenty-one years, with the 
usual & customary clauses. The lessees were to 
be at liberty ‘at any time’’ to determine the 
agreement, or the Icase thereby agreed to be 
granted, ‘on giving to lessor six months’ notice 
in writing of their intention so to do.” Defts. 
entered into possession of the mines & works on 
Aug. 19, 1861, under the agreement. No lease 
was ever granted. The rent of £125 for the second 
quarter was paid by the lessces, & subsequently 
a further sum of £250 for the six months ending 
Aug. 19, 1862. On Aug. 10, 1863, defts. gave 
notice of their intention to determine the agree- 
ment & the tenancy on Veb. 10, 1864. On Nov. 2], 
1863, defts. paid to pltf. the sum of £500 in respect 
of rent for the year ending Aug. 19, 1863 :—Held : 
looking to all the provisions of the Icase, defts. 
had a right to give this notice at any time, & were 


| not bound to give such a notice as tenants froin 


year to year are gencrally bound to give, namely, 
a notice expiring at a date corresponding with the 
commencement of the tenancy.—Bnincgs ov. 
Porrs (1864), 17 C. I. N.S. 3143 38 1. J. OP. 
oe ; L114. 17. 873; 10 Jur N.S. 1049; 144 HB, ht. 
127. 

Apiae :-~-Mentd. Soames v. Nicholson, [1002] 1 K. UB. 

57, 


830. Continuance In possession after expiry of 
notices—Whether amounting to waiver—Question 
of fact.J—(1) To a declaration for rent of a coal 
mine, deft. pleaded a deterinination of the tenancy 
by notice, & pltf. replied a waiver of such notice, 
which was denied :— //eld: it was properly left to 





PART XI. SECT. 7. fs a hee ome aban tbe pee ee ij Cc. ar Pag Antenne equine oon 
: + ee © objection tha © lease is ne on that “ono person ¢c 0 
827 i. Ly lessee — light to determine— determined until re-entry by ‘tie upon whom to make service of the 


Condition precedent—Performance of atl 


notice’? of process to forfeit was 


cyvenants.J—SIVA PRASHAD SINGH v. 
TATE IRON S STEEL Co., 23 C. W.N. 
466.—IND. 

o. Forfeiture for breach of bye-luw.) 
-—-At the time of the repeal of a 
mining bye-law, a claim held under it 
was liable to forfeiture for breach of 
that bye-law theretofore committed. 
Tho repealing bye-law only expressly 
saved “the rights of all persons obtained 
previous to, & held at the time of, this 
bye-law coming into furce ” :—Held: 

roceedings for forfoiture for the breach 
fn question would lic, notwithstanding 
the repeal of the bye-law.—UNiTED 
EXTENDED Banp or Hopf Co. v. 
pore (1868), 5 W. W. & A’B. 39.— 


p. Distinction Uelween forfeiture & 
abandonment.}~—Where a claim is 
actually forfeited, it is open to the first 
| claimant; but unless it be 
actually abandoned, tho persons alleged 
to have forfeited should be summoned 
before a warden to dispossess them.— 
Cotuins v. O'’DWykR (1868), 5 
W. W. & A’B. 30.—AUS. 

q@ Who may object to determina- 
tion.}-~Where a gold mining lease is 
declared forfeited, it is not competent 


Crown.—WEDDELL v. HowsE (1882), 
8 V.L. It. (L.) 44.—-AUS. 

r. Statutory  forfeiturc,}] — SILVER 
PEAK MINES, Lirp. 0. WILLIAMS (1916), 
178. R.N.S.W.1; 33N.8S.W. WON, 
31.—AUS. 

t. -—-—.J]—The decision of the 
Governor in Council, under Regulations 
of 1892, cluuses BY, 70, to forfeit. o 
lease granted under Goldfields Act 
of 1886 must be uncquivoucally ex- 

resyod by some overt act :—Held: 
ts transmission the Warden’s 
office wus not such an act & the decision 
did not take cffect till the day on which 
it was notified to the lossce.— MINISTER 
OF MINES v. HARNEY, [1901) A. C, 347, 
P. C.—AUS. 

a. By mining commissioner—Ne- 
cessity for notice.}---Re SwWORD’s LEASE 
(1873), 9 N. 8. ht. 389.— CAN. 

b.——- ~———-.] — Proceedings wore 
taken to forfeit certain gold mining 
areas, & the notice pursuant to Statute 
was addressed to deft., who was 
m . & not the owner of the arcas :— 
Ueld: the Comr. of Mines bad no 
jurisdiction for want of notice to the 
owner.-——-R. v. ELZE (1883), 4 R. & U. 
130.—CAN. 


sufficient. without alleging that no 
person could be found in the gold 
tlistrich within which the areas were 
situated, & that a plew setting vut tho 
procecdings taken in substantially tho 
tormus of the Act was sufficient.— 
WALLACE v. CREELMAN (1884), 6 R. & 
a. 546.—CAN. 


ad. —— Grounds feeble dro a 
—The Comr. of Mines Used an 
application for a right to search on the 
ground that the arvas appHed for wore 
covered by prior leases. Applts. 
auinitted that they were eo covered, 
but claimed that the leases were 
irreguiar & should be cancelled :— 
Held: the refusal was right; the 
Comr, had no power to cuncel the 
leases alleged to be irregular or to 
inguire into their validity.—J’e MOCoLL 
UE SH) 22 N.8. RK. (10 KR. & G.) 17 —~— 


e,.——— —~—— Rent paid by ch — 
Sheque subsequently dishonuured.}—lie 
Hawngiguy & LAKEVIEW MINING Co. 


(1905), 37 N. 8. Rt. 278.—-O0AN, 


.{—_- -—— MN ayment of 
| aces. }—MCLEAN Gow Stings, Lrp, 


yy2 
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Sect. 7.—Determination. 
1,2,38 & 4, A.] 


the jury to say ahetlies a continuance to work the 
mine for a short time after the expiration of the 
notice, was intended by defts. as a waiver of the 
notice.— JONES v. SHEARS (1836), 4 Ad. & KI. 
832; 2 Har. & W. 43; 6 Nev. & M. K. B. 428; 

56 L. J. K. B. 153; 111 E. RR. 997. 


Aan :—Mentd. Finlay v. Bristol & Ixeter Ry. (1852), 
xo 


831. ——— Lessee alleging existence of local 
custom.|—A tenant from year to year of a stone 
quarry in Yorkshire received from his landlord 
81x months’ notice to quit. The tenant claimed the 
pe under an alleged custom of the district, to be 

wed to continue in possession a reasonable 
time after the expiration of the notice, to enable 
him to “ get”’ the stone he had “ bared.” At the 
expiration of the notice, the landlord brought an 
action of ejectment against the tenant, who there- 
upon filed a bill to restrain the action, & setting 
up the custom as against the landlord :—Held: 
the evidence failed to prove the existence of the 
custom as alleged; & even if it had existed, the 
proper remedy of the tenant would have been at 

w.—VINT v. CONSTALLE (1871), 25 L. T. 324. 


Secls. 8 & 9: Sub-sects. 


Sect. 8.—ARBITRATION. 

oe generally, ARBITRATION, Vol. IL., pp. 312 
et seq. 

832. Construction of clause,] — The lease of a 
mine contained an agreement to refcr disputes 
between the lessors & three lessees to arbitrators 
or their umpire, pursuant to the provisions of 
C. L. P. Act, 1854 (c. 125). The lessees sank a 
shaft, & through the shaft drew minerals from an 
adjoining mine. The lessors filed a bill to restrain 
the lessees from so doing. Two of the three 
lessees applied for an order to stay proceedings in 
the suit, & that the matter might be referred to 
arbitration :—Held: on the construction of the 
lease, the ct. would not decide, but would leave it 
to the arbitrators to decide whether the matters 
in dispute between the parties were within the 
agreement to refer.—WILLESFORD v. WATSON 
(1873), 8 Ch. App. 473; 42 L. J. Ch. 447; 28 
im 7. 428; 37 J. P. 548 3 21 W. R. 350, L. C. & 
<innotations :—Reld. Wade-Gory v. Morrison (1877), 37 


Ja. 270: Piercy v. Young (1879), 14 Ch. D. 200 
Minitic v. Railway Passengers Assce. (1881), 44 L. T. 





Mines, MINERALS AND QUARRIES. 


Thornton OSis) B . R. 19 Kq. 599; Law v. Cet 
(is78), § 8 Ch. ussell v. Hussell (1880), 14 14 Oe ee 
; Com agnic du roosting v. qocds (18 ie bP 
Yh. 166; Johnson (1889), 40 Ch Se 
Ricoi v. De ‘col, [1891] P. 378; RBrigh hon ‘Marine Palace 
oe: ©. Woodhouse (1893), 62 L. J. Ch. 697; Hick- 
ent or Romney Marsh Sheep Breeders’ Assocn., 
ores 1 Ch. 881; pec ceper san Tunnel & Public Works 
lec. Ry., 11926) Ch. 371. 


833. Effect of clause.]—A collicry lease, which 
empowered the lessees to carry foreign coal over 
the surface, provided that all disputes relating to 
the lease should be referred to arbn. Shortly 
before the expiration of the term the lessees by 
letters requested the lessors to grant an extension 
of the Icase on the existing terms for six months, 
& the lessors wrote in reply that the lessees might 
consider themselves tenants at will of both mine 
& wayleave pending further arrangements. The 
lessors having brought an action against the lessees 
in respect of their exercise of the wayleave during 
the tenancy at will, the lessees applied for a stay of 
proceedings under Arbitration Act, 1889 (c. 49): 
—Held: upon the construction of the letters, 
the terms of the lease, including the arbn. clause, 
applied to the tenancy at will, so far as applicable 
to such a tenancy, & the proceedings ought to be 
stayed.— MORGAN v. LIARRISON (WILLIAM), LTD., 
[1007 2 Ch. 137; 76 L. J. Ch. 5483; 07 L. T. 445, 

C. A. 


Annotutions :—Refd. A.-G. v. Cory, Kennard v. Cory (1918), 
34 T. L. R. 621; Cole v. wally, (1920]2 K.B.106. Mentd. 
Croft v. Blay, il 919) 2 Ch. 343; Bradbury v. Grimble 
(1920), 124 ik Le Re Leeds & Batley Breweries & 
Bradbury’s Leas adbury v. Grimble, 11920) 2 Ch. 548; 
Lowther v. Ulifford (Tpze) 95 L. J. K. B. 576. 


Sect. 9.—SPECIFIC PERFORMANCE. 
Sus-secr. 1.—IN GENERAL. 

Sce, gencrally, LANDLORD & TENANT, Vol. XXX., 
pp. 398 ef seq. ; SPECIFIC PERFORMANCE. 

834. Agreement for lease of wayleave — Grant 
having become useless.]—Specific performance of 
an agreement [for lease of hides Conley become ee 
to deft., refused.— . WHITE (circa 1709), 3 
Swan. 108, n.; 36 HK. R. 792. 

835. Agreement to let workings of quarries.|— 
Specific performance of an agreement to let the 
workings of quarries, & account of moneys due 
for working the quar ries in a particular manner 
refused, the party’s Srna d yon at law.— 
Booru v. PoLuarp (1840), 4 Y. & C, Ex. 61; 
160 E. R. 920. 

836, Mine worthless.|—Haywoop v. Cops, No. 





552; Rowe v. Crossley (No. 1) Ser § 57 Sol. Jo. 144. 
Mentd. Plows v. Baker (1873), L. R. 16 Eq. 564; Gillett | 815, post. 
p, ‘a BL ded re ae L. It. 10; 54 | become exhausted, or workable only | & to provide for carrying out of the 
QO. i oy 573.— ear to give a tho tenants poate stipulations oe to aaa truc 
. By pa ae id — | entitled to ve up the lease on the | m ngs. — v. SWALD 
otding’ €ICC88 [ ground i Whore saine oie are’ ined by arbiters | (1859), 21 Dunl. ne of Sess.) 419; 31 
holders under nti rights, a mulualiya oxen,” é& that they should c. Jur. 229.—SCO 
warden’s certificate for an prlended onter into a lease con the us ane ii, —— pe v. YOUNG 


claim, hold ground in cxcess of the | Clauses. 


area. authorised by the certificate, a 
warden has jurisdiction under Gold- 
fields Act, 1866, 5. 62, on a complaint 
for that purpose, to decree forfeiture 
of such excess. 7 oe Tona Fong v. 
LEE CHUNG, 1J. R. Le 

h. Nonna yment of rent.) 
—BANK ¢ OF NEW ZEALAND & EWING 
©. SCANDINAVIAN WATER-KAcE Co, 
(No. 2) (1906), 26 N. Z L. R. 1351. 


drawn up :—Held 


oo 


tion to exccute a 





The tenants proposed to 
Tenounce before any forinal lease was 


obligation to refer to two arbiters, 
mutually chosen, the question weer 
the minerals were workable onl 

evident loss, but there was no obli ot 
submission contain- 
ing a devolution on an oy crsitol — 
MERRY & CUNNINGHAME Ut. 
aa Pe 1 ace: (Ct. of Sess.) (H. L.) 


rae 10 Macph. (Ct. of Sess.) 901; 
44 So. Jur. 499.—SCOT. 

k. Necessity for notice.] — Where 
the warden of the municipality bad 
appointed an arbitrator on behalf of 
resp. to estima‘o dumages to be paid 
ne by applts., & it appeared that 

p. had received & neglectod a notice 
oo Y anpaint :—Held: such appoint- 
nent was not a judicial act, & a fresh 
notice to resp. in relation thereto was 
mata condition recedent to its ve 


there was a valid 


BROWN 


838 i. ches of clause.}—A mineral | *~ 
PART XI. SECT. 8. lease of the whole minerals in a certain | yyeuinaan 11802} A ae illo 
833i. Construction of clause.) — | field con a variety of provisions : ey 
CUNNINGHAME v. Brown | {2 Togard to the working of the field, | pPaRT XI. SECT. 9, SUB-SECT. 1. 


MeRRy & 
(1860), 2. Jur. 528.—8COT. 


833 fi. ———.J—In a missive of lease 
of minerals the es bound them- 
selves that, “should the minerals 


to 
& mining e r of all disputes ‘‘ as 
to the mosalng or execution of these 
presente *’ eld: this clause was 


meant to be executorial of the lease, 


1. Covenant to sink oil well tion 
to purchase test —— 
Hunt v. SPENCER (1867), 13 Gr, 225. 
—CAN. 


Part XI.—LEassEs. 


837. Vein non-existent.) — JEFFE 
No. 686, ante ]—J RYS v. FAtrs, 
838. At whose instance decreed — Reversioner 
——Ultra vires agreement by tenant for life.|— 
RICKETTs v. BELL, No. 376, ante. 


SUB-SECT. 2.— AGREEMENTS BY ONE oF Two 
TENANTS IN CoMMON. 

839. Lease of whole property.) — PRIcE »v. 
GRIFFITH, No. 842, post. 

840. ———-.]—One of two tenants in common of 
an estate agreed to grant a lease of the mines under 
it :—Held: the lessee was entitled to a decree for 
specific performance & for a partition of the 
estate.—IIEATON v. DEARDEN (1852), 16 Beav. 
147; 51 BH. R. 733. 

841. Lease of undivided molety.] — Hexrer v. 
PEARCE, No. 846, post. 


SUB-SECT. 3.—WHERE TERMS AMBIGUOUS. 


842. Insufficiency of description of subject- 
matter—‘‘ Coals, etc.”’?]|—One of two tenants in 
common in fee of lands containing mines of coal 
& iron entered into a negotiation tor a lease of 
minerals, & wrote a letter stating his willingness 
to grant a lease on the terms of a paper referred 
to in the letter. There were two papers, each of 
which in some respects answered the description 
in the letter. One of these purported to be terms 
for letting & taking coals, “ etc.,’? under the lands. 
in question, but contained no more definite 
description of the minerals which were the subject 
of it. Ina suit by the proposed lessee for specific 
performance as to the moiety belonging to the 
tenant in common who had written the letter :— 
Held: (1) the paper to which the letter referred 
was not sufficiently identified; (2) even if, as 
pltf. contended, it was shown to be the above 
paper, its terms were too indefinite to be capable 
of being enforced specifically; (3) the contract 
being for a lease of the entirety, & deft. not having 
been shown to have made any misrepresentation 
as to his title or otherwise, it could not be enforced 
against him as to one moicty only.—PRICE 1. 
GnIFFITH (1851), 1 De G. M. & G. 80; 21 1. J. Ch. 
78; 18 L. T. O. S. 190; 15 Jur. 1093; 42 KH. R. 
482, L. JJ. 

Annotations :—As to (2) Refd. Naylor ». Goodall (1877), 47 
J. Ch. 533. Burrow v. Scammell (1881), 19 Ch. D. 175. 
to (3) Expid. & Distd. Hextor v. Pearce, [1900] 1 Ch. 
. Refd. Lumley v. Ravenscroft, [1895}) 1 Q. B. 683. 
Central. Mentd. Dawson v. Newsome (1860), 6 Jur. 


‘As 

341 

843. Insufficiency of description of mineral 
area.]—Where the agreement for a lease of mineral 
property did not clearly define the mineral area 
to be comprised in the lease, the ct. refused, at 
the instance of the proposed lessee, to decree 
specific performance of the agreement.—-LAN- 
CASTER v. DE TRAFFORD (1862), 3L L. J. Ch. 554 ; 
7.7.40; 8 Jur. N.S. 873; 10 W. Kh. 474. 

844, ——-.]—-In construing the words “or 
thereabouts ’’ when used to qualify the statement 
of the estimated quantity of mines agreed to be 
demised, the same principles ought to be acted 
upon as would guide the ct. in construing the same 
words in an agreement for sale or demise of the 
surface. 

In the case of a demise of unworked minerals, 
there can hardly be said to be actual possession of 
any part of them except of what the intended 
lessee is actually working ; but I think that when 
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the lessor allows his intended lessee to take 
possession & the lessee does take possession & 
commences working accordingly, he must be 
considered as constructively in possession of all 
which the lessor has bound himself to demise. 
I cannot however think that the lessee can be 
treated by this ct. as constructively in possession 
of any thing of which the lessor did not intend 
to put him in possession, & of which this ct. shall 
say the lessor is not bound to grant a lease (LORD 
CRANWORT:1, C.). 

I do not go the length of saying that this is a 
case in which this ct. would set the agreement 
aside & order it to be cancelled, as founded in 
mistake ; although I am by no means prepared 
to say that the ct. would not do so, as the agree- 
ment seems to me to have proceeded on both 
sides upon the footing that the fault was supposed 
to run in the direction laid down upon the plan, 
& it has subsequently appeared that it does not 
in fact run in that direction (TURNER, L.J.).— 
DAVIS v. SHEPHERD (1866), 1 Ch. App. 410; 35 
L. J. Ch. 581; 15 L. T. 122,L.C. & L. JJ. 


Annotation :—Apld. Low Moor Co. v. Stanley Coal Co. 
(1875), 33 L. T.. 436. 


845. —-— Lands described by name — Boun- 
daries to be subsequently defihed.]—(1) A., by 
contract in writing, agreed with B. to take a lease 
of ** those two seams of coal known as ‘ the two-feet 
coal’ & the ‘ three-feet coal’ lying under lands 
hereafter to be defined in the Bank End estate,” 
& L. agreed to let to A. 'S the before-mentioned 
seams of coal”: -Held: the contract was 
sufficiently definite to enforce, & the true construc- 
tion of it was, that the boundaries of the estate, 
which consisted of about. twenty-seven acres, were 
to be thereafter detined. 

(2) Pltf. had worked the coal under his estate, 
but abandoned it as unprofitable. ‘Twenty years 
afterwards deft. cleared the pit & examined the 
coal in the shaft with other persons, & subsequently 
contracted for a lease. The colliery turned out to 
be worthless :— Held: deft. could not resist a 
specific performance, on the ground of pltf. not 
having communicated the fact of his having worked 
the mine & found it unprofitable. 

A person contracting for the lease of a mine 
cannot resist its performance, on the ground of 
his ignorance of mining matters, & of the mine 
turning out worthless. , 

(3) In order to have entitled deft. to make time 
an clement in this matter he ought to have given 
pitf. a formal notice that he repudiated the agree- 
ment, that he had abandoned the mine, & would 
have nothing more to do with the transaction 
(RomiLLy, M.R.).--HAYwoop v. Corts (1858), 25 
Beav. 140; 27 L. J. Ch. 468; 31 L. T. O. S, 48; 


SUB-SECT. 4.—Barn TO RELIEF. 
A. In General. 


846. Comparative convenience or inconvenience 
—Apart from misconduct or hardship.|—(1) Where 
a tenant in common of an undivided moiety of 

| freehold lands has agreed to grant a lease to work 
the minerals in or upon such moiety, the ct. will 
in a proper case specifically enforce such contract. 

(2) The comparative convenience or incon- 
venience of the parties concerned, apart from any 
considerations of misconduct or hardship, is not 
by itself a sufficient ground for refusing specific 
performance of such a contract.—HEXTER v. 

PEarcm, [1900] 1 Ch, 341; 69 L. J, Ch. 146; 83 


4 Jur. N.S. 227; 6 W. RB. 304; 53K. R. 589. 
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Sect. 9.—, ific formance: Sub-sect. 4, A. B. 
&C. Part X11. Bec. 1: Sub-sect. 1.) 

L. T. 109 ; 48 W. R. 330 ; 167. L. R. 94; 44 

Sol. Jo. 133. 


Bea :-—As to (1) Consd. Rudd v. Lascolles, [1900] 1 
/ébe 5. 


B. Delay. 


847. Delay in making out title & giving pos- 
session.]—Bill for the specific performance of an 
agreement to take a lease, for forty-two years, of 
iron & coal mines & machinery, for the purpose of 
trade, dismissed on account of delay on the part of 
the lessor to make out his title, & to give possession 
at the time stipulated in the agreement.—PARKER 
v. Fritu (1819), 1 Sim. & St. 199, n.; 57 EB. R. 80. 


tations :-—Expld. & Distd. Macbryde v. Weekes (1856), 
An Boar, §33. entd. Withers v. Parker (1859), 4H. & N. 
624. 


848. Delay in bringing action.) — WALKER v. 
JEFFREYS, No. 754, ante. 

849. ——.]—-Specific performance is_ relief 
which this ct. will not give, unless in cases where 
the parties seeking it came promptly & as soon 
as the nature of the case will permit (LORD 
CRANWORTH, L.C.).—EADS v. WILLIAMS (1854), 4 
De'G. M. & G. 674; 3 Kq. Rep. 244; 241. J. Ch. 
531; 24 L. T. O. S. 162; 1 Jur. N. S. 1983; 3 
W. R. 98; 43 E. R. 671, L. C. 

i — ‘ p : L. J. 
Angottions --Reld. Barclay v- Mowengor (3874), 431. 

Whitmore v. Smith (1860), 5 H. & N. 824; Bottomley v. 

Ambler (1877), 38 L. T. 545. 

850. -]—Deft. agre: 1 to grant pltf. a coal 
lease for twenty-one years, the only rent reserved 
was dependent on the quantity raised, & was made 
payable quarterly. The ct. held, on the construc- 
tion of the contract, that pltf. was bound to 
commence working immediately & to proceed 
continuously. 

In Mar. 1850, deft. agreed to grant pltf. a lease 
of a coal mine. Three months after, deft. gave 
notice to pltf. that, unless he commenced working 
in a month, he should consider the agreement 
abandoned. Two years after, pltf. entered & 
commenced working, but was resisted by deft. ; 
the working however proceeded, but was 
abandoned in Feb. 1853. Five years afterwards 
pltf. attempted to resume the work, & filed a bill 
for specific performance. It was dismissed with 
costs on the ground of delay.—SHARP v. WRIGHT 
(1859), 28 Beav. 150; 54 K. R. 323. 





51. —— Necessity for formal repudiation by 
lessee.|—HAaywoop v. CopE, No. 845, ante. 
852. —— Parties at arm’s length.) — Pltf. 


filed a bill for specific performance of an agree- 
ment to grant a lease of certain coal mines, entered 
into on Feb. 28, 1872. Some dispute arose as to 





PART XI. SECT. 9, 
848 i. Delay in bringing action. |—PECK »v. 


Mines, MINERALS AND QUARRIES. 


the terms of the agreement, & on Sept. 26, 1872, 
deft. gave pltf. notice that, unless he acquiesced 
in his views he should rescind the contract, & 
on Oct. 29 following, deft. stated his intention 
of abiding by that notice. On Nov. 4, 1872, pltf.’s 
solr. wrote to deft.’s solr. that he was instructed 
to file a bill for specific performance of the contract. 
The bill was not filed until Apr. 2, 1873 :—Held: 
the effect of the notice of Sept. 1872, was to put 
the parties at arm’s length, & pltf., if he intended 
to insist on his rights, ought to have proceeded 
at once; the delay in filing the bill was fatal to 
pltf..3 application for specific performance ; 
the demurrer must be allowed.—HvuxHam v, 
LLEWELLYN (1873), 28 L. T. 577; 21 W. R. 570; 
subsequent proceedings, 21 W. R. 766. 

anes :—Refd. Glasbrook v. Richardson (1874), 23 


C. Misrepresentation. 


See, generally, MISREPRESENTATION & FRAUD. 

858. Concealment by lessor—Of knowledge that 
mine worthless.|—Haywoop v. Copr, No. 845, 
ante, 

854. Concealment by lessee—Of facts influencing 
price.|—-W ALTERS v. MORGAN, No. 601, ante. 

855. Misrepresentation by lessor— Notice by 
lessee to complete—After knowledge respecting 
misrepresentation.]|—A purchaser, offering to per- 
form his part of the contract, required, by notice, 
the vendor to complete within a month :—Il/eld: 
the purchaser could not afterwards set up, as a 
defence to a suit for specific performance, mis- 
representation of the vendor, of which he was 
aware at the time of giving the notice. —-MACBRYDE 
v. WEEKES (1856), 22 Beav. 583; 28 L. T. O. S. 
135; 2 Jur. N.8. 918; 52 BK. R. 1214. 

Annotations :—Mentd. Green v. Sevin (1879), 41 L. T. 724; 

Stickney v. Keeble, [1915] A. C. 386. 

856. As to quality of minerals — Cursory 
inspection by lessee.|—In the course of the treaty 
pltf. had represented that the limestone was of a 
certain quality, the fact being that a quarry in the 
immediate neighbourhood had been worked, & the 
stone ascertained not to be of the specified quality. 
The result of this trial was not known to either 
party, but might have been ascertained on inquiry ; 
& it further appeared that pltf. had no knowledge of 
the quality of the limestone. Deft. afterwards, 
& before signing the agreement, made a cursory 
inspection of the old quarry, & satisfied himself 
that the stone was limestone, but ascertained 
nothing as to its quality:—Held: the mis- 
representation was a bar to a decree for specific 
performance.—HIGGINS v. SAMELS (1862), 2 John. 
& H. 460; 71. 7.240; 70 E. R. 11389. 


Annotations :—Consd. Colby v. Gadsden (1867), 17 L. T. 
97. Mentd. Mullens v. Miller (1882), 31 W. R. 559. , 





SUB-SECT. 4.—B. 
R. (1884), 1 B. C. RN. pt. 2, 11.—CAN. 


Part XII.—Licencss. 
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Part Xll——Licences. 


SrcrT. 1.—NATURE OF LICENCEE’S INTEREST. 
Sp Sahat 1.—LICENCE COUPLED WITH GRANT. 
ee, generally, LANDLORD & TENANT, Vol. 
XXX., pp. 514 et seq. i 
857. Confers no estate in land.] — CHETHAM 
v. WILLIAMSON, No. 889, ost. 
858. -|—Norway v. Rowg, No. 226, ante. 
859. ——.]—Ronerts v. DAvEy, No. 876, post. 
860. Right to get minerals only.J—The 
owner of land, granting to a railway co. the right 
to make & maintain a tunnel through his land, is 
in the same position, with respect to his right to 
work mines under Railways Clauses Consolidation 
Act, 1845 (c. 20), ss. 77, 78, as if co. had actually 
purchased the land; & the rule that a grantor 
cannot derogate from his own grant does not apply. 
A licence to work a mine is only a licence to 
get the minerals, & when you have got them, you 
have done all you have a right to do, & you have 
no interest in the land (Woop, V.-C.).—LONDON 
& NorTH WESTERN Ry. Co. v. ACKROYD (1862), 31 
L. J. Ch. 588; 6 L. T. 124; 8 Jur. N.S. 911; 10 
W. R. 367. 


Annotation :—Refd. L. & N. W. Ry. v. Howley Park Coal & 
Cannel Co., [1911] 2 Ch. 97. 


861. ——— Or in minerals ungot.]|—-Dok d. 
ITANLEY v. Woon, No. 448, ale. 

862. Licence irrevocable.|}—Dor d. HANLKY v. 
Woon, No. 448, «ante. ; 

863. ——.] —SUTIIERLAND (DUKE) v. HEATH- 
coTH, No. 871, post. 

864. Assignable.] —(1) A licence to search for 
& raise metals, & also to carry them away & 
convert them to the licencee’s own use, passes an 
interest which is capable of being assigned. 

(2) A licence to mine was granted, with a 
proviso that if the grantee, after notice to work 
according to his covenant, failed to keep six miners 
at work, & the grantor fixed notice on the premises 
that) he intended to avoid the licence, it) should 
be lawful for the grantor to re-enter within a 
month after fixing the notice, & then the licence 
should be void :—-//eld: notice to the grantee 
that unless he kept: six mincrs at. work, the grantor 
would re-enter at the expiration of a month, did 
not avoid the licence or render the grantor’s 
re-entry lawful; for such re-entry & extrusion 
the grantee might sue In case. 

We think... the notice was _ insufficient 
(TINDAL, C.J.).---MUSKETT v. Hinnm (1839), 5 
Bing. N. C. 694; 7 Scott, 855; 9L. J.C. P. 201 ; 
132 HK. R. 1267. 

Annotations :-—<As to (1) Refd. Martyn v. Williams (1857), 1 
H. & N. 817; Nowby v. Harrison (1861), 1 John. & H. 
393; Bailey _v. Stephens (1862), 12 OC. LB. N.S. 91; 
Heap v. Hartley (1889), 42 Ch. D. 461; Smelting Co. of 


Australia v. J]. R. Comrs., [1896] 2 LB. 179; British 


Q. 
Actors Film Co. v. Glover, [1918] 1 K. B. 299. As to (2) 








PART XII. SECT. 1, SUB-SECT. 1. 

m. Confera no estate in land 
Capable of registration.|-—The grant. 
from the Crown of the surface rights of 
@ wincral claim, being given in con- 
junction with the right to win the 
minerals thereunder, does not confer 
an interest which can be scparatecly 
transferred by the grantce so as to 
secure registration under  J.and 
Registry Act.—He RELIANCE GOLD 
MINING & MILLING Co. (1908), 13 
B. C. R. 482.—CAN. 

857 1. ——.}—The holder of a claim 
in an alluvial digging has a right to 
dig for & win diamonds in such claim 





& recover 





purchaser. 


irrevocable b 
licencee has 


but has no jus in re. 
a diamond he becomes the owner 
thereof & as the lawful occupier of the 
land he may prevent. trespasses thereon, 
amages for such trespasses, 
but. if some one else has found a diamond 
in such claim & has sold it to an 
innocent purchaser, he is not entitled 
to follow it into the hands of such 
‘WHITE v. ADAMS (1897), 
148. C. 152; 7C. T. Rh. 161.—S. AF. 


862 i. Licence irrevocable. '(—A licence 
to mine for gold is not rendered 
tho fact that the 
one work or expended 
money in exercise of his rights,— 


Refd. Ahearn ». Bellman, Sedrwick v. Ahearn (1879), 48 

L. J. Q. B. 681. | Generally, Mentd. Weeton v. Woodcock 

(1839), 5 M. & W. 587: Marker v. Kenrick (1853), 13 

C. B. 188; Watson ». Spratley (1854), 10 Exch. 222; 

M‘Mahon v. Lennard (1858), 6 H. L. Cas. 970. 

865. But not divisible.| — MountJoy 
(Lorp) & HUNTINGTON'S (EARL) CASE (1583), as 
reported in Godb. 17; 78 E. R. 113 sub nom. 
HUNTINGTON (EARL) & MouNTJOYES (LORD) 
CASE, 4 Leon. 147. 

Annotations :—Mentd. Harvy v. Thomas (1591), Cro. Eliz. 
216; Townshend v. Windham (1750), 2 Ves. Sen. 1; 
Chetham v. Williamron (1804), 4 Kast, 469; Goodright 
d. Fowler ». Forester (1807), 8 Kast, 552; Due d. Hanley 
v. Wood (1819), 2 B. & Ald. 724; R. v. Trent & Mersey 
Canal Co. (1825), 83 L. J. O. S. K. B. 140: Low Moor Co. 
v. Stanley Coal Co. (1875), 33 L. T. 436; Sutherland v. 
Heathcote, [1892] 1 Ch. 475. 
oe Inheritable.]—ITatau v. JaAaaar, No. 881, 

pos s 
rid ——.] — MARTYN v. Wit.iams, No. 869, 

post, 

_ 868. Incorporeal hereditament.]-— The legal 
right to the minerals, or the right to search for & 
get them within some given limit... [is] an 
incorporeal hereditament, which could only be 
created or transferred by deed (MARTIN, B.).—- 
WATSON ¥. SPRATLEY (1854), 10 Ixch, 222; 2 
©. TW. 1484; 24 1. J. Ex. 63; 24 L. T. O. S. 
79; 2W.R. 627; 156K. RR. 424. 

Annotations :—Folld, Powell v. Jessopp (1856), 18 C. TE. 
336. Apld. Hayter ». Tuckor (1858), 4 K. & J. 243. 
Consd. #e Hollon, Forbes v. Hardcastle (1893), 68 L. T. 
160. Refd. Toppin v. Lomas (1855), 16 C. B. 1453 
Walker v. Bartlett (1856), 18 C. B. $45; Morris v. Glynn 
fone 27 Beav. 218; Bulmer »v. Norris (1860), 9 C. B. 

- 8S. 19; Bennett ». Blain (1865), 15 C. B. N.S. 5183 

Entwistle v. Davis (1867), L. 1. 4 Kq. 272; Webber ov. 

o9 Bee) Q. B.D. $15; Watson v. Black (1885), 16 


869. -] — The declaration alleged that F., 
being seised in fee of an estate by indenture, 
granted to deft. licence to dig, work, & search for 
china clay, & to raise, get, & dispose of same to his 
own use, to hold & exercise the said liberties for 
the term of twenty-one years ; & deft. covenanted 
with I’. & his assigns that he would pay compensa- 
tion to F. & his assigns, & his lessees & tenants, for 
all inclosed lands which he might injure; the 
amount of such compensation to be ascertained, 
in case of difference, by two arbitrators, one to be 
appointed by deft. & the other by I". & his assigns ; 
& also that deft. or his assigns would deliver up 
the works in repair at the expiration of the term ; 
that after the making of the indenture I. conveyed 
all his estate to pltf.; & alleged as breaches : 
(a) That though, after the assignment to pltf., 
deft. injured certain inclosed lands; & that, 
though pltf. appointed an arbitrator, yet deft. 
refused to do so. (b) That deft. at the expiration 
of the time did not deliver up the works in repair. 
At the trial it was proved that the injury to the 








HETHERINGTON v. SAMSON (1878), 4 
N. 4. Jur. N. Ss. 84.—N.Z. 

n. Farol licence-— No estate con- 
ferred.}—A parol Heenee from tho 
owner of the land in which the mines 
are excepted, to tho eeaniee of the 
nines to center & dig them, vestra no 
estate in the Heencee, & is revoked by 
a conveyance of the land to a third 
porson.—GESNER v. CAIRNS (1853), 2 
All. 595.—CAN. 

o. Crown grant of licence with con- 
sent of owner—Effect of revocation of 
consent by owner on title of licencee.}— 
The Crown may grant a valid title to 
mincrals of lands tu a licencee without 


Upon finding 
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Sect. 1.—Nature of licencee’s inierest: Sub-sects. 1 
&2. Sect. 2: Sub-sects.1,2 &3. Sect. 3.] 


inclosed lands was before the assignment to pltf. 

Pitf. then applied for leave to amend the declara- 

tion, by alleging that injury was before the 

assignment to him :—Held: (1) such amendment 
would have made the first breach bad; (2) if 
this were otherwise it could not be allowed, because 
no amendment ought to be allowed which would 
make the pleading so amended open to a demurrer ; 

(3) the covenant to deliver up the works in repair 

ran with the interest of the owner of the fee 

expectant upon the determination of the term in 
the incorporeal right to enter & take the clay, & 
therefore pltf., the alienee of the land, could sue 

upon it.— MARTYN v. WILLIAMS (1857), 1 H. & N. 

817; 26 L. J. Ex. 117; 28 L. T.. O. S. 321; 5 

W. R. 3513; 156 E. R. 1430. 

Annotations :—As to (3) Apld. Norval ». Pascoe (1864), 4 
New Rep. 390; Hooper vw. Clark (1867), L. R. 2 Q. B. 
200; Hastings v. N. K. Ry., [1898] 2 Ch. 674. Generally, 
Mentd. Indermaur v. Dames (1867), 36 L. J. ©. P. 181. 
870. .| — Low Moor Co. v. STANLEY COAL 

Co., Ltp., No. 171, ante. 

871. Profit a prendre.|—(1) G. & T., pltf.’s 
predecessors in title, having a general power of 
revocation & new appointment over lands of which 
they were respectively tenant for life in possession 
& tenant for life in remainder, by a deed of 
exchange in 1783 appointed & granted the lands 
to deft.’s predecessor in title in fee, saving & 
reserving nevertheless to G. & T., their heirs & 
assigns, full & free liberty to get the coal & minerals 
which should be found within the lands. The 
minerals were never worked under this reservation 
by pltf. or his predecessors in title. In 1865 the 
-then owner of the lands demised the coal under part 
of them to persons whose interest became vested 
in defts. B. & B.; & in 1877 deft. H., who had 
succeeded to the ownership of the lands, demised 
the coal under another part to pltf. Some years 
after this pItf. first became aware of the reservation 
in the deed of 1783, & brought his action to 
establish his right to the minerals, to restrain 
defts. from working them, & to have the lease of 
1877 rectified or set aside :—-Held: the reservation 
in the deed of 1783 did not operate as an exception 
of the minerals, but only as a grant by defts.’ 
predecessor in title of a right to work them ; there 
was nothing to show this right was to be exclusive ; 
& therefore it did not prevent the landowner from 
working them, provided he did not disturb the 
grantee in any working which the grantee was 
carrying on; & defts., therefore, had not infringed 
pitf.’s rights ; the provision operated as a regrant 
of a licence. 

(2) An exclusive licence to take the whole of a 
profit a prendre of a particular kind can be granted ; 
but such a grant cannot be inferred from language 
which is not clear & explicit. 

(3) A right to work mines is something more than 
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a mere licence; it is a profit d prendre, an incor- 
poreal hereditament lying in grant (LINDLEY, L.J.). 
(4) What was reserved ... was full & free 
liberty to work the mines under the lands conveyed 
by them. They reserved a profit ad prendre, an 
incorporeal hereditament, not a mere personal 
revocable licence (LINDLEY, L.J.).—SUTHERLAND 
(DUKE) v. HEATHCOTE, [1892] 1 Ch. 475; 61 
L. J. Ch. 248; 66 L. T. 210; 8 T. L. R. 272; 36 
Sol. Jo. 231, C. A. 
Annotation <—As to (3) Refd. Fitehardinge v. Purcell, [1908] 


SUB-SECT. 2.— BARE LICENCE. 

See, generally, LANDLORD & TENANT, Vol. XXX., 
pp. 500 et seq. 

872. Licence to explore merely— Confers no 
property in minerals found.|—It is only what we 
call an exploring licence; it is only a right to 
sink shafts for & tunnel for gold. There is no gift 
of the gold itself (JESSEL, M.R.).—Re HAVEN GOLD 
MINING Co. (1882), 20 Ch. D. 1513; 51 L. J. Ch. 
242; 46L. T. 322; 30 W. R. 389, C. A. 
Annotations :-—Mentd. Re German Date Coffee (1882), 20 

Ch. D. 169; Re Brivtol Joint Stock Bank (1890), 44 Ch. D. 

703; Ze Bidwell, [1893] 1 Ch. 603 ; Re General Phosphate 

Corpn. (1893), 37 Sol. Jo. 683; Re Brinsmend, [1897] 1 

Ch. 406: Re Coolgardie Consolidated Gold Mines (1897), 

76 L. T. 269; Stephens v. Mysore Recfs (Kangundy ) 

Mining Co., [1902] 1 Ch. 745. 

Remedies for interference with possession.]— 
See Nos. 903, 904, post. 


Sect, 2.—FORM OF LICENCE. 
SusB-sEctT, 1.—IN GENERAL. 

See, generally, DEEDS, Vol. X VIT., pp. 192 et seq. ; 
KASEMENTS, Vol. XIX., pp. 199 et seq. 

878. Necessity for deed — Licence coupled with 
grant.]|—Dor d. MORGAN v. POWELL, No. 665, ante. 

874. ———.]— WATSON v. SPRATLEY, No. 
868, ante. 





SuRn-sSkcT, 2.—COVENANTS AND PROVISOS. 

Covenants in mining leases.|—See Part XT., 
Sect. 4, ante. 

875. Proviso for re-entry.] 
Woon, No. 448, ante. 

876. Proviso for avoidance on breach of cove- 
nants.|—A. grants to B. a licence to enter upon 
his lands to search & dig for ores for a term of 21 
years, with a proviso that if B. cease to work the 
mines for six months, or break any other of the 
covenants contained in the licence, then the 
‘‘ supposed indenture, & the liberties, licences, 
powers, & authorities thereby granted shall cease, 
determine, & be utterly void & of no effect :—Held: 


Dor d. ITANLEY r. 








the owncr’s consent. The fact that 
the owner may have consented to the 
grant of licences, & has subsequently 
revoked such consent does not affuct 
the licencces’ title.—NaTalI, CAMBRIAN 
COLIIERIES % DURBAN NAVIGATION 
COLLIERIES, Lrp. & MINISTER OF 
MINES (1925), 46 N. L. R. 27.— 58. AF, 


PART XII. SECT. 1, SUB-SECT. 2. 


p. Prospecting licence -— Application 
for—Neceasity for certainty of descrip- 
tion.|—Re MALEGA BARRENS (1889), CAN. 
21.N. 8. R. (9 R. & G.) 391.—CAN. __». 

OVENR licences _accordi: 


Yr, -—— 
by licence.)—M 














(sop, 23 N.S. ReG1 hes 
(881), 23 N. 8. R. -&G.) 





—— Lands already covered 
cCoLL v. Ross (1895), 
28 N.S. R. (16 R. & G.) 1.—CAN. 


<= Licence subsequent to 
first right—When licence begins to run.) 
—Re CALDWELL’S APPLICATION (1896), 
28 N. Ss. Rn. (16 R. & G.) 240.—CAN. 

After expiry & before 
attempt to renew prior leone i 
party.j\—Re Coat & 

& JOHNSON (1919), 25 B.C. R. 19. 


Restriction of number of 
ng to area.) 
Discovery after expiry of 


licence.J—The holder of a mincr’s 
licence can acquire no rights by a 
discovery & a staking after the expiry 
of the term covered by the licence & 
before its renewal.—RHe SANDERSON v. 
SAVILLE (1912), 22 O. W. R. 6723 
3 0. W.N. 1560; 260. L. R. 616.— 


d. ——— Abanduonment.}—Re BAKER, 
2 M. M. Cas. 530.—CAN. 


PART XII. SECT. 2, SUB-SECT. 1. 


e. Contents—What may be included 
in one licence.}—Inlands & land covered 
by sea may be included in one licence.— 

CNEILY v. BLANDFORD (1911), 9 
Nfid. L. R. 517.—NFLD. 


lacence of other 
LEUM ACT 


nd A.-G. 


Part XII.—Licenozs. 


the word ‘ void” was to be construed to 
ne mean 
brarnaoe ‘ oe act of A. to show his election 
orfeiture 
10 the leona, ure 18 necessary to put an end 
is instrument is a mcre license to dig & did 
not pass the land (LITTLEDALE, J) Rouse v. 
DAVEY (1833), 4 B. & Ad. 664 ; 1 Nev. & M. K. B. 
443 ; 2 L. J. K. B. 14] ; 110 EK. R. 606. .- 
Aations :—Consd. Jamos v. Young 1884), 27 Ch. D. 
i? etd. Loe a Griffith v. Pritchard (1833), 2 Nov. & 
393 ; " Davenport ok Wit itie whiners ae te aaa tt 
v. Boynton, [1924] 1 Ch. 236, | PP Cas: 1155 Elliott 
877. Covenant running with the land — Cove- 


oe to repair.|—-MARTYN », WILLIAMS, No. 869, 
Ue. 





——.|—See LANDLORD & TENANT, Vol. 
rhe. pp. a he rie 4535-4560. 

° Ovenant to pay for surface damage— 
Liability of assignees of licences) 4 licence ic dig 
for & carry away minerals is such an interest in 
land that a covenant to pay compensation for the 
permanent injury done to the surface, will bind 
the assignee of the licencee. 

Three such licencees jointly & severally cove- 
nanted to pay such compensation. ‘lwo of them 
afterwards assigned their rights the third being 
alive :—Held: the assignee was liable under the 
covenant for the whole amount of the compensa- 
tion.— Norval. v. PASCOR (1864), 4 New Rep. 
390; 84 1. J. Ch. 823; 10 L. T. 809: 288 J.P, 
548; 10 Jur. N.S. 792; 12 W.R. 973. 

Annotations :—Apld. United Dairies vr. Public Trustee, 


(1923) 1 K. B. 469. Refd. Hastings +. N. KE. Ry., [1898 
2 Ch. 674; Hubbard rv, Weldon (1909), 25 T. I. 2 Sa 
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SUB-SECT, 3.—PAYMENTS RESERVED, 

879. In nature of rent—& recoverable by mort- 
gagee.|—Payments agreed to be made by an 
occupier of the soil under a parol licence to dig 
earth & make bricks, are in the nature of rent, & 
as such a mtgee. of the premises is entitled, after 
notice in the usual manner, to all sums in arrear 
’ from such occupier at the time of the notice, or 
which may become due afterwards.— He BRINDLEY, 
Ez p. WANKEY (1829), Mont. & M. 247. 

880. But not distrainable.|—Wanp v. Day, 
No. 596, post. 
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Srct. 3.—CONSTRUCTION OF LICENCES. 

Construction of leases.|— See Part XI., Sect. 3, 
ante. 

881. Instrument operaling both as demise & 
licence.|—-(1) Semb/e, under a grant to A., B., & 
C., their exors., etc.. of liberty to get the coal under 
particular closes till all the coal shall be gotten, 
an interest passes to the cxors. of the survivor, 
provided the deed operates under Statute of Uses. 

(2) This deed is most inartificially drawn. It 
appears to us, however, to operate as a lease of 
the mines. ... Whether the deed, as to the 
subsequent right to get coals, is more than a 
covenant to grant for a subsequent term, is a 
question ; but we think it operates as a grant of 
an. easement, after the expiration of that lease, to 
win the remainder of the six acres paid for by the 
sum of £420; & whenever that quantity should be 
got, to win the remainder, paying £70 an acre. 
The lease for 12 years is good at common law; 


PART XII, SECT. 2, SUB-SECT. 3. 
f. In nature of rent—Payable half- 

yearly in advance.|—Curr v. JORDAN 

(1897), 16 N. 4 L, R, 117.—N.Z. 


g. Instrument 





PART XII. SECT. 3. 
operating 

demise & licence—-Demise for term & 
licence for subsequent term.}—STANLEY 
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the limitation for the indefinite term afterwards, of 


the incorporeal hereditament only, which is to 


continue for an uncertain period, viz. till all the 
coals are got, would in a common law conveyance 
be either an estate for life... or an estate for 
years, & if so, it would be void for want of the 


certainty of years (PARKE, B.).—ITA1IGH v. JAGGAR 


(1847), 16 M. & W. 525; 17 L. J. Ex. 110; 153 
K. R. 1298; subsequent proceedings (1848), 8 
Ixch., 54, 

Annotations :-— As to (2) Apld. Low Moor Co. v. Stanley Coal 


Co, (1875), 33 L. T. 436. Generally, Mentd. Doe d. Agar 
ev. Brown (1843),1 C. L. R. 1048. 


882. Agreement to let land for making bricks— 
Payment of royalties.|—A. agreed to let, & B. 
agreed to hire, a piece of land containing about 
15 acres, at an annual surface rent, B. to use the 
land for the purpose of making bricks, & to pay to 
A., his exors., etc., 8s. per 1,000 on the quantity 
made, the quantity made to be not less than 
4,000,000 annually; the ground not to be 
excavated beyond the depth of 8 feet, without the 
special permission of A. in writing. A portion 
of the land being required by a railway co., B.’s 
claim for compensation in respect of his estate 
& interest in the land so required, & for deteriora- 
tion to the residue, was referred to arbn. under the 
provisions of Lands Clauses Consolidation Act, 
1845 (c. 18). The umpire found the interest of 
B. under the above agreement was that of merely a 
tenant: from year to year; & he assessed the 
comipensation upon that. basis:—Held: the 
construction put by the umpire upon the agreement 
Was correct; & evidence tending to show that by 
the custom of the brickmaking trade, brick land 
is never hired from year to year, was properly 
rejected.— Re Stroun (1849), 8 C2 B, 5023 19 
L300. PL 117s 1387 KR. 604 5 sub nom. STROUD 
vy. Wast & West InpiA Dock & BirwINGHAM 
JUNCTION Ry. Co., 14 1. 'T. O. S. 291. 

883. Unenrolled bargain & sale of mines—Fol- 
lowed by possession.|—Low Moor Co. v. STANLEY 
CoaAL Co., Lrp., No. 171, ante. 

884. Licence to work several seams—Deduction 
of expenses of winning.]- -By a deed of grant & 
licence the licencce was empowered to win & 
work all & every or any of the coal] mines, seam 
& seams of coal under certain lands, & to reimburse 
himself all expenses incurred in the winning out of 
the profits from the saie# of the coal; & it was 
provided that after payment to the licencee of all 
expenses in winning the said colliery, coal mines, 
or coal mine seams or seams of coal, he should pay 
the grantor such royalty for the coals yearly 
wrought out of the said coal mines, seam or seams 
as showd from time to time be awarded by two 
arbitrators once in cyery five years whilst the said 
coal mines, seam, or scams of coal should continue 
to be wrought. More than one seam of coal lay 
under the lands. ‘The licencee after winning one 
seam went on to win another :—-Held: the whole 
colliery was not won when the first seam was won, 
but the deed was to be read separatim as to the 
winning of each seam, & the licencee was entitled 
to reimburse himself the expenses of winning the 
second seam before any royalty was payable as to 
that seam.—EL1ioT v. ROKEBY (LORD) (1881), 7 
App. Cas 48; 51 L. J. Ch. 249; 45 L. T. 768; 
30 W. R. 249, H. L.; varying S. C. sub nom. 
RoKEBY (LORD) v. EvrioT (1879), 13 Ch. D. 277, 

a] 


Je 


Annotation :—Retd. Kinsman v. Jackson (1880), 42 L. T. 
55S, 





¢. RIKY (1893), 31 L. R. Ir. 196.—IR. 
h. Lease or licence.}-—Re BENFIELD 


both as 


698 


Sect. 3.—Construction of licences. 
Sub-sects. 1 & 2. Sect. 6.) 


885. Exception of liberty to get minerals — 
Operates as re-grant.J—SUTHERLAND (DUKE) v. 
HEATHCOTR, No. 871, ante. 

886. Concession in form of demise.]—In 1906 
resps. obtained a concession over territory in the 
Gold Coast Colony; this concession was in the 
form of a demise & expressly conferred the right 
(inter alia) to mine & to cut timber for any purposes. 
In 1909 applts. obtained a concession over lands 
which included part of the above-mentioned 
territory ; this concession also was in the form of 
a demise & conferred on applts. ‘‘ exclusive liberty ”’ 
to mine & to cut timber for mining purposes. 
Applts. in 1910 obtained a certificate of validity 
under Gold Coast Concessions Ordinance, 1900, 
No. 14, & subsequently opposed an application 
made by resps. for a certificate in respect of their 
concession :—Held: although applts.’ certificated 
concession was in the form of a demise, & was 
expressed to give them an exclusive right, it did 
not preclude the issue of a certificate of validity to 
resps., but applts. were entitled to remain parties 
to the application until the terms of a certificate 
with such modifications or conditions as would 
preserve their rights had been settled by the ct. 
under the Ordinance, ss. 13, 16.—WASSAW 
EXPLORING SYNDICATE, LTD. v. AFRICAN RUBBER 
Co., Lrp., [1914] A. C. 626; 88 1. J. P. C. 316; 
111 L. T. 54, P. C. 


Secta. 4 & 5: 





Sect. 4.—EXCLUSIVE LICENCES. 

887. Work requiring constant & exclusive 
occupation.|—It was agreed between A. & B. that 
A. should ‘“ forthwith enter upon’’ B.’s land, & 
there dig for coprolites in a specified manner, & 
should effectually fence the excavations & complete 
them by a given time, & should reinstate the land, 
& then ‘' yield & deliver up ’’ the land to B. There 
were no express words giving a right to the 
exclusive occupation of the land ; but the excava- 
tions & works contemplated by the agreement 
required a constant occupation of the land by A. 
until the coprolites were raised, & the land could 
not be used for any other purpose from the com- 
mencement of the excavations until it had been 
reinstated, which could not be done for a year or 
more after the coprolites were raised. B. reserved 
to himself the right of going upon the land where 
the excavations were for the purpose of inspecting 
the works, but he was not required by the agrec- 
ment to do anything upon the lands :—Held: 
upon the construction of the whole agreement, 
A. had the right of exclusive occupation of the 
land.— ROADS v. TRUMPINGTON OVERSEERS (1870), 
I. R.6Q. B. 56; 40L. J.M. 0.35; 23 1. T. 821; 
35 J. P. 72. 

Annotations :—Refd. R. v. St. George’s Union (1871), L. R. 
7 Q. B. 903; Smith », Lambeth Assmt. Com. (1882), 9 
Q. B. D. 585; Back v. Daniels, [1925]1 K. B. 526. Mentd. 
Cory v, Bristow (1875), 1 C. P. D. 54; R. »v. Whaddon 
(1875), L. R. 10 Q. 3. 230. 

888. Necessity for express grant.| — SuTHER- 
LAND (DUKE) v. HHEATHCOTE, No. 871, ante. 


Sect. 56.—RIGHTS AND REMEDIES OF 
LICENCOR. 
SUB-SECT. 1.—RIGATS. 


See, generally, LANDLORD & TENANT, Vol. XXX.., 
pp. 511, 512. 


ere eee come 
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889. Where licence not expressed to be exolu- 
sive—Right to work minerals.]—A. being mtgee. 
in fee of certain lands & B., the mtgor. entitled to 
the equity of redemption, by lease & release A. 
conveys & B. releases the lands to O., in fee who 
by the same instrument covenants with & grants 
to B., that it shall be lawful for B., his heirs & 
assigns at all times to enter upon the lands to 
search & dig for coal & to take & carry away same 
to his & their own use. This is only a licence & 
conveys no interest in the soil so as to exclude CO. 
& those claiming under him from getting coal 
there; nor could it operate as an exception or 
reservation out of the grant in respect to B., who 
had not the legal title in him at the time.— 
CHETHAM v. WILLIAMSON (1804), 4 Hast, 469 ; 
102 EK. R. 910; sub nom. CHEETHAM v. WILLIAM- 
sON, 1 Smith, K. B. 278. 

Annotations :—Apprvd. Suthorland v. Heathcote, [1892] 1 
Ch. 475. Refd. Doe d. Hanley v. Wood (1819), 2 B. & Ald. 
94: R.v. Tront & Merscy Canal (1825), 6 Dow. & Ry. 

K. B. 47: Denison v. Holliday (1857), 1H. & N. 631; 

Lee v. Stevenson (1858), E. B. & K. 512. Mentd. Gilbert- 
sun v, ltichards (1859), 4 H. & N. 277. 


890. Providing working by licencee 
not defeated.|.—-SUTHERLAND (DUKE) v. HEATH- 
COTE, No. 871, anfe. 

891. Right to grant further licences—Pro- 
viding first licencee not adversely affected.|—By a 
deed dated Sept. 29, 1854, R. demised to C. a 
certain firebrick manufactory, & by the same deed 
he granted to C. power to dig fire-clay from under 
certain lands therein described, the terms of the 
demise & licence being twenty-one years from 
Apr. 6, 1854. By a decd dated Aug. 31, 1862, 
R. demised to B. all the coal mines & seams of 
coal, ‘‘ & also all the mines, seams, veins, or beds 
ot ironstone & fire-clay found in connection with 
such coal seams as are workable as coal seams,” 
under the same lands as those to which C.’s licence 
applied, for the term of forty-two years from 
Nov. 22, 1858 :—Held: (1) the words ‘ coal seams 
workable as coal seams,’ must be construed, 
regard being had to all & every the powers con- 
ferred by the lease in which those words were 
found, & looking at those powers & at the evidence 
which, in the opinion of the ct. showed that the 
S. scam was workable at a profit when both the 
coal & the fire-clay were taken into account, 
that seam must be considered to be comprised in 
B.’s lease ; (2) as C.’s licence was not an exclusive 
licence, the licencor had still a right to deal with 
the property comprised in that licence in any 
matter not inconsistent therewith—CaRR v. 
BENSON (1868), 3 Ch. App. 524; 18 I. T. 696; 
16 W. RH. 744, C. A. 


Annotation :—As to (2) Refd. Sutherland v. Heathcote, 
{1892] 1 Ch. 475. 
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SUB-SECT. 2.—REMEDIES. 

892. Notice to determine—Sufficiency of notice.| 
—MUSKETT v. HILL, No. 864, anie. 

s93. ——- ———- Licence granted to another 
party.|—A parol mining licence is not determined 
by a licence given to another party without notice 
to the licencee.—Lioyp v. BELLIS (1856), 27 
L. T. O. 8. 203. 

894. Account.] — Where a party has had per- 
mission to work certain mines not included in the 
lease, granting him certain other mines, it is his 
duty to keep a correct account of the profits made 
by those mines that are not included in the lease. 
Therefore, although in taking an account of the 
value of the coal worked in those mines, the 


PART XII. SECT. 4. 
k, What amounts to.}—CnUN Goon v. REFORM G, M, Co. (1882), 8 V. L. R. 128.—AUS. 


Part XII.—Licences. 


master may not have been clear as to the manner 
in which he arrived at his conclusion, the lessee 
himself having created the obscurity cannot he 
allowed to except in the master’s report.— 
era he (arr) v. Jomnson (1848), 11 7. T. 


895. -]— By a lIcase dated in 1855, pltf. 
demised to two ‘persons the right to drive a sough 
under his lands in Derbyshire, & to work the mines 
thereunder subject to the payment of certain 
royalties. The lessees were trustees for a mining 
co. The work was not begun till 1866 when the co. 
commenced mining under pltf.’s land, not, as they 
alleged, under the powers of the lease, but under 
the pahtbgeeds mining custom, which was that any 
man might search for & dig out lead ore in the land 
of any other man without making him any com- 
pensation. Pltf. demanded an account of the 
royalties due to him under the lease, alleging that 
his lands were exempt from this custom. ‘The co. 
relied on their rights under the custom, & alleged 
that the lease had been executed without any 
authority from the then managing committee, & 
was therefore not binding on them :—Held: (1) 
pltf.’s lands were, according to the evidence, 
exempt from the custom ; (2) the co. were bound 
by the lease; (3) pltf. was entitled to an account. 

(4) Nothing is more clearly settled than that a 
tenant is estopped from denying the title of his 
landlord (MALINS, V.-C.). 

(5) Injunction granted to restrain defts. from 
using any wayleave or passage in or under pltf.’s 
land otherwise than under & by virtue of the lease. 





~—-WrianT v. Pirr (1870), L. R. 12 Eq. 408 ; 40 


LL. J. Ch. 558; 251. 7.13; 20 W. R. 27. 
sear a ae to (3) Refd. Ramage v. Womack, [1900] 1 
896. Distress—Not available.|—By deed made 
Sept. 4, 1843, 1B. granted to A. licence to get all the 
copperas stone which might be found in a certain 
part of the manor of M. for twenty-one years, at 
the yearly rent of £25 payable half yearly on 
June 24 & Dec. 25, with a proviso that if any part: 
of the rent should be in arrear for twenty-one 
days, it should be Jawful for B., his heirs & assigns, 
by notice in writing delivered to A., bis exors., 
administrators or assigns, to determine the grant. 
On Jan. 31, 1856, J.. who had become assignee 
of the licence, assigned the licence to defts. by way 
of mtge., & on Aug. 5, 1857, it was absolutely 
assigned to defts. by arrangement under 12 & 15 
Vict. c. 106, who, by oral agreement granted to J. 
the enjoyment of all the rights under it on his 
paying the rent thereby reserved. On Mar. 2%, 
1858, pltf., who had purchased the manor in Aug. 
1854, distrained goods of J., & H., his son, lying 
on the part of the manor mentioned in the licence, 
for arrears of rent due at Christmas, 1857. J. & 
H. thereupon brought actions against pltf. for the 
illegal distress, in which he suffered judgment by 
default; & in 1858, negotiations for a settlement. 
of the actions & for granting a aew licence to HJ. 
for a further term of twenty-one years, com- 
mencing on June 24, 1864, the day on which the 
grant of Sept. 4, 1843, would expire, were carried 
on between the attorneys of J. & of pitf., & it was 
verbally arranged between pitf.’s attorney & the 
attorney for J. & H. that the actions should be 
settled on certain terms, one of which was, that 
such a licence should be granted to HI. These 
terms pltf. refused to carry out. On July 3, 
1858, pitf. gave a written notice to defts. & J., 
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pursuant to the proviso, to determine the licence. 
On Jan. 11, 1859, defts. tendered to pltf. £50 for 
two years rent due at Christmas, 1858, which 
pltf. refused to accept. In trespass for breaking 
& entering pltf.’s close & taking away copperas 
stone, the ct. having power on a special case to 
draw inferences of fact:—Held: (1) plté., after 
the cause of forfeiture had occurred, sufficiently 
expressed & communicated to defts. his deter- 
mination to treat the licence as existing, & was 
bound by that election, & therefore the subsequent 
notice was inoperative ; (2) the tender of a sum 
which included rent accrued subsequently as well 
as prior to the cause of forfeiture, would not by 
itself amount to a waiver of the forfeiture. Qu. ; 
whether, the distress being within six months after 
the cause of forfeiture, the period within which, 
by 8 Ann. c. 14, as. 6, 7, a lessor may distrain after 
the determination of a lease, would by itself 
amount to an election to treat the licence as 
existing. 

(3) He was wrong in thinking that he could 
distrain, for the deed was not a lease (BLACKBURN, 
J.).— WARD v. Day (1868), 4 B. & S. 337; 2 New 
Rep. 444; 33 L. J. Q. B. 3: 28 J. P. 1973 «11 
W. WR. 948; 122 BE. R. 486; affd. (1804),5 B. & 8. 
359, Iex. Ch. 

Annotation :—Gencrally, Retd. Walrond v. Hawkins (1875), 

44L. J.C. P. 116. 

897. ——- Attempt to levy— Waiver of for- 
feiture.|—Wanrp v. Day, No. 896, ante. 

.+—Sce, generally, DISTRESS, Vol. XVIII, 
pp. 260 et seq. 
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Sect. 6.~ REMEDIES OF LICENCEE. 

898. Injunction.] — A.-Gi. v. DONNITHORNE 
(1762), 3 Man. & Ry. K. 2B. App. I. 409. 

899. Trespass.} —HlAnkER » Binkneck, No. 
494. ante. 

900. Action for recovery of possession.|—Dor 
d. IIANLEY v. Woon, No. 448, ante. 

901. Specific performance.] -— 14 is immaterial 
whether an agreement to dig stone be a licence to 
do so or a lease in its construction in this ct. The 
et. will deerce specific performance of a licence to 
dig stone.—NEILSON v. Bripars (1837), 1 Jur. 
763, 14.3 subsequent proceedings (1839), 2 Beav. 
239. 

902. Action for damages-——For disturbance— 
Founded on possession.] — Declaration in case 
stated, that 'T. was possessed, of one undivided 
moiety of certain waste land, as tenant in common 
with A. & that said T., being so possessed, on, 
etc., by a certain indenture made between him & 
pitf., granted to pit!. liberty, power, & authority, 
to dig, work, & search for clay in all said undivided 
moiety of the grantor in a certain parcel of the 
waste land, & to raise, etc., & make merchantable 
such clay, & to convert sume to plif.’s use, & to 
make pits & leats within said undivided moiety, 
as pltf. should think necessary for the more 
effectual exercise of the liberties, etc., thereby 
granted ; to hold said liberties, etc., for a term of 
twenty-one years from Sept. 1833. The declara- 
tion then contained an averment, that, at the time 
of the grant, & thence continually there were 
within the parcel of waste land so described in the 
grant, divers clay pits, etc., & certain leats neces- 
sary for washing & making merchantable said clay ; 
that whilst suid grant was in full force, & after 
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Sect. 6.—Remedies of licencee. Part XIII. Sect. 1: 
Sub-sects. 1 & 2, A. & B.) 


pltf. had so become entitled to use, exercise & 
enjoy the liberties, in said indenture specified, & 
had in fact begun to use, exercise, & enjoy, & was 
actually using, etc., same, by & under the grant, 
by & with the assent of A., the co-tenant in 
common, deft. wrongfully disturbed pltf. in the 
use, etc., of said liberties, by destroying certain 
dams lawfully & necessarily erected on said parcel 
of waste land, for the enjoyment & working by 
plitf. of said clay pits, & diverted said leats lawfully 
& necessarily made by pltf. in & about his clay 
pits, & in & about the washing & making merchant- 
able said clay :—Held: on special demurrer, that 
the declaration was good; as the action was 
possessory merely, there was no necessity for an 
allegation of scisin in fee; although pltf. had de- 
clared upon a grant by deed, profert was not 
necessary, his title being merely inducement ; the 
breach was sufficient. 

The deed is not the foundation of pltf.’s title to 
maintain the action, but his possession (ROLFE, B.). 
—TSRISCUTT v. MARTIN (1849), 3 Exch. 454; 6 
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Dow. & L. 489; 18L. J. Ex. 291; 12 L. T. O. 8. 
476; 154 BE. R. 923. 

903. For breach of contract.]—In the 
case of a parol lease, he who lets land agrees to 
give possession &, if he fails to do so the lessee may 
recover damages against him & is not driven to 
bring an ejectment (WILLIAMS, J.).—SMART 
(ASSIGNEE OF LEWIS) v. JONES (EXECUTOR OF 
HI.) (1864), 15 C. B. N. S. 717; 3 New Rep. 
648; 33 L. J.C. P. 1543; 10 L. T. 2713; 10 Jur. 
N.S. 678; 12 W. R. 480; 143 KE. R. 966. 

904. Trover—Against third party.]—Pltf. under 
the licence of the owner of the soil to search for tin 
ore, had, in searching for that mineral, made cer- 
tain excavations in the soil. Deft. carted away 
some of the soil which pltf. had so thrown out, pltf. 
not having abandoned his right to search the soil 
thrown out for ore. In an action of trover for the 
removal of the soil :—Held: pltf. had, as against 
deft., a mere wrongdoer, a sufficient possessory 
title to the mass thrown out to enable him to 
maintain the action—NoORTHAM v. BOWDEN 
(1855), 11 Exch. 70; 24 L. J. Ex. 237; 25 L. T. 
O.8S. 100; 156 E. R. 749. 

Annotation :—Mentd. Whaley v. Laing (1857), 2 H. & N. 476. 
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SrcT. 1.—RIGHT OF: SUPPORT. 
SUB-SECT. 1.—:N GENERAL. 

905. Acquisition by payment of compensation— 
Under private Act—Unworked minerals.|—By a 
lo¢al Act a co. were empowered to take lands for 
the purpose of their navigation, with provision 
for a jury to ascertain the sums to be paid as pur- 
chase-money & for damage in carrying the Act 
into effect. By sect. 170, it was provided that no 
mune owner should work any mine in or under 
any lands within 40 yards of certain tunnels, by 
which the canal passed under a hill, without the 
leave of the co.; & by sect. 171, if the co., instead 
of insisting upon having the full 40 yards left 
unworked, should require less than 30 yards to be 
left, then the mine owner might insist on having a 
greater quantity, not exceeding 30 yards, left 
unworked for his security; & the question in 
dispute as to such last mentioned quantity was to 
be tried, settled, & determined by an issue at law. 
Sect. 172 provided, that whenever any mine in due 
course should become workable within 40 yards 
of the tunnels, the mine owner should give notice 
to the co., who thereupon should pey him, as the 
case might be, for so much of the 40 yards as they 
should require to be left unworked for their 
security, or as might be ascertained by the issue 
to be necessary to be left unworked for his. Pro- 
vided that no mines should in any case be worked 
under the tunnels; but whenever such last men- 
tioned mines should become workable, satisfaction 
should be made by the co. for the same, such 
satisfaction to be scttled by an issue at law. 
Sect. 178, gave the mode of trying any feigned 
issue, & enacted that, after trial & verdict, the ct. 
should give judgment for the sum of money 
awarded by the jury :—Held: where a mine had 
become workable within 40 yards of the tunnels, 
& the co. had required the whole 40 yards to be 


ney on he faith of wae licence.— 
v. CRAWFORD ; . Ww. 
& A’B. 199.—AUS, : ee 

m, 





——.J)— A _ licence not 


under seal for mining on private 
property is revocable in law; but in 

quity, where for valuable considera- 
tion & partly executed, the licencee 


left. unworked for their security the owner of the 
mine was entitled, under sect. 172, to compensa- 
tiém for the 40 yards, but the only remedy to en- 
force it was by a feigned issuc, & not by an action 
on the case.--FENTON v. TRENT & MERSEY NAVI- 
GATION Co. (1841), 0 M. & W. 203; 2 Ry. & Can. 
Cas. 837; 152 E. R. 86. 
Annotation :—Mentd. Coe v. Wise (1866), L. R. 1 Q. B. 711. 
Natural right of support.|—See EASEMENTS, Vol. 
XIX., pp. 163-172, Nos. 1139-1198. 


SUB-SECT. 2.—SUPPorRT OF BUILDINGS. 
A. In General. 

See, generally, EASEMENTS, Vol. XIX., pp. 168— 
170, 172, 173. 

906. No natural right.] — In an action on the 
case by pltfs. as reversioners, the declaration 
alleged, amongst other things, that deft. wrong- 
fully, carelessly, negligently, & improperly, & 
without leaving any proper or sufficient support 
in that behalf, worked the mines, & dug & got the 
minerals out of the mines, near to the said mes- 
suage, the reversion of which was pltfs.’ whereby 
the said messuages, etc., were greatly injured, & the 
ground on which the building stood swagged :— 
Held: this part of the declaration was good, 
notwithstanding that there was no allegation that 
pltfs. had any right to have the messuage sup- 
fice by the soil under which deft. got the mines. 

f it had appeared in the declaratjon in this case 
that the soil in which the miner were was deft.’s, 
or that deft. had all the right to get the mines which 
the owners of the adjoining soil had, the objection 
would have been fatal. 

Where it is alleged & proved that deft. so 
negligently, unskilfully, carelessly, & improperly, 
dug his own soil, that pltfs.’ house was thereby 


is entitled to specific performance by 
grant 


& of a license under seal.— 
AH WYE v. LocK (1872), 3 V. R. (Eq.) 
112.—-AU8, 
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injured, an action lies.—JEFFRIES v. WILLIAMS 

(1850), 6 Exch. 792; 20 L. J. Ex. 14; 16 L. T. 

- S. noo a K. R. 847. 
nnot -—Apld. Richards v. Jonki ; 1 
hoya Tet Heh sad 
whe ley (1868), 3H, &N. G75, 18 Menta. Laing e. 

egugent removal—Liability. ]|—Sce No. 906, ante. 
907. Distinguished from right to support of 
land.]—The right to support of land & the right 
to support of buildings stand upon different 
footings as to the mode of acquiring them. . . . the 
latter must be founded upon prescription or 
grant, express or implied 3 but the character of 
the rights, when acquired, is in each case the same 

(WILLES, J.).—BONOMI v. BACKHOUSE (1859), E. B. 

& E. 646; 28 L. J. Q. B. 378; 33 L. T. O. 8. 331 ‘ 

5 Jur. N.S. 1345; 7 W. R. 667; 120 EB. R. 652, 

Ex. Ch.; on appeal, sub nom. BACKHOUSE v. 

Bonomi (1861), 9 H. L. Cas. 503, H. L. 

Annotations :—Consd. Greenwell v. Low Beechburn Coal Co., 
[1897] 2 Q. B. 165. Refd. Hunt v. Peake (1860), John. 
705; Rowbotham v. Wilson (1860), 8 H. L. Cas. 348 ; 
Whitehouse v. Fellowes (1861), 10 C. B. N.S. 765 3 
politan Board of Works v. Met. Ry. (1868), L. R. 3 CG. P. 
612; Eadon v. Jeffcock (1872), L. i 7 Exch. 379 ; Spoor 
v. Green (1874), L. R. 9 Kkxch. 99; Birmingham Corpn. v. 
Allen (1877), 6 Ch. D. 284; Keel. Comrs. for England ». 

N. E. ity. (1877), 4 Ch. D. 845; Lamb v, Walker (1878), 

3 Q. B. D. 389; Dalton v. Angus (1881), 6 App. Cas. 740 : 

Bell v. Love (1883), 10 Q. B. D. 547: arley Main 

Colliery Co, v. Mitchell (1886), 11 App. Cas. 127; A.-G. ¢. 

Conduit Collicry Co., [1895] 1 Q. B. 301; Hall v. Norfolk, 

[1900] 2 Ch. 493; Edinburgh & District: Water Trustees 

t. Clippens Oil Co. (1902), 87 L. T. 275; West Leigh 

Colliery Co. v. Tunnicliffe & Hampson, {1908} A. C. 27; 

Aynsley v. Bedlington Coal Co. (1918), 87 L. J. K. B. 

1031; Davies v. Powell Duffryn Steam Coal Co. (1920), 

36 T. L. Rt. 358. Mentd. Todd v. Flight (1860), 9 C. B. 

N.S. 377; Croft v. L. & N. W. 

Kletcher v. Rylands (1865), 3 H. 743; Smith wo. 

Thackerah (1866), L. R. 1 C. P. 564 ; Mason v. Shrewsbury 

& Hereford Ry. (1871), 25 L. T. 239; Bower v. Peate 

(1876), 1 Q. B. D. 321; Colley v. L. & N. W. Ry. (1880), 

49 L. J. Q. B. 575; Boan v. Wado (1885), Cab. & Kl. 519: 

Crumbie v. Wallsend L. B. (1891), 60 L. J. Q. B. 392; 
Harrington tv. Derby Corpn., [1905] 1 Ch. 205; Hague v. 
Voncaster R. D. C. (1908), 73 J. P. 69; Nash v. Rochford 
RK. C., (1917} 1 K. B. 384. 

908. How acquired— Prescription or grant, express 
or implied.|—BoNnom1 v. BACKHOUSE, No. 007, ante. 
—— Prescription.|—See EAskEMmN'rs, Vol. XIX., 

p- 68, Nos. 393-395. 

——— Express grant.|]—Sce Vol. 

AIX., pp. 23, 25, Nos. 94, 103. 

——— Implication of law.|—Sce EASEMENTS, Vol. 

AIX., pp. 41, 42, 44, 46, 48, 49, Nos. 220, 222-225, 
—— Statute.|—See KaASEMEN'S, Vol. XIX., pp. 

76, 76, Nos. 451-454. . 

Buildings on common land.]-—See 

Commons, Vol. XI., pp. 65, 66, Nos. 908-912. 

Buildings on land purchased com- 

pulsorily.}— Sec COMPULSORY PURCHASE OF LAND, 

Vol. X1., pp. 152-154, Nos. 317-859. 


B. Ealent of Lasement. 
See, generally, EASEMENTS, Vol. X1LX., pp. 172, 
173, Nos. 1205-1229. 
909. Easement implied from grant—Derogation 
from grant.|—LONSDALE’S (KARL) CASE (circa 
1800), cited in 7 East, p. 371; 103 EK. R. 144. 


Annotations :—Distd. Wyrley Canal Co. vr. Bradley (1806), 
7 Kast, 368. Refd. Hilton v. Granville (1844), Dav. & Mer. 
s14 


O14. 
910. ——— Whether extends to buildings erected 
since grant.|—By a deed of 1857, A., who was 
tenant for life under the will of one S., conveyed, 
under a power, land to B. in fee, with a reservation 
out of the grant of “‘ all & every the seam or seams 


}ASEMENTS, 





Es 





ty. (1863), 3 B. & S. 436 ;. 
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of coal & other minerals under the said heredita- 
ments hereby granted, with power to win, work & 
carry away the same under or over any part of 
the said hereditaments & premises, the said A., or 
the person or persons for the time being entitled 
thereto, & his or their assigns, paying to the said 
B., his heirs & assigns, compensation for any 
damage which he or they may sustain thereby,” & 
a covenant by A. that he had not done or per- 
mitted any act or thing whereby the premises or 
title thereto should or might be incumbered or 
prejudicially affected. B. covenanted, for himself, 
his heirs & assigns, ‘‘ that the said hereditaments 
& premises hereby conveyed, or any buildings now 
or hereafter to be crected thereon, shall not at any 
time hereafter be used for the manufacture, sale, 
or storing of any combustible matter, or for the 
purpose of any olfensive trade or business, the side 
walls not to be less than 18 feet high, & to be in 
uniformity with the strect.”” In 1844, S., A.’s 
testator, had demised to C. & D. “ a colliery & coal 
mines & seams of coal, as well opencd as not 
opened, including & comprising all scams of coal 
under the land conveyed by the deed of 1857, 
with full power to the lessees, their exors. & 
administrators & assigns, to win, work & carry 
away the said seams of coal for a term of years not 
yet expired. PItf. became possessed of the land 
comprised in the deed of 1857, & built four houses 
thereon ; &, whilst he was so possessed, the houses 
were injured by the working & carrying away by 
the assignees under the lease of 1814 of the seams 
of coal thereunder. Ile thereupon brought an 
action against A., claiming compensation under 
the reservation contained in the deed of 1857. 
Deft., A., pleaded, seventhly, as to so much of the 
count as related to the damage & injury done to 
the part of the said picce of ground on which the 
said houses were built, & to the said houses, & to 
the compensation claimed by pltf. in respect 
thereof, that such damage & injury were occa- 
sioncd by reason of the said houses having been 
erected thereon :—Held: the compensation clause 
in the deed of 1857 extended to houses thereafter 
built upon the land, & consequently the seventh 
plea was no answer to the declaration. BERKLEY 
v. SHAFTO (1863), 15 C. BL N.S. 79; 143 i. R. 7138. 

911. ——— ---— Intention to build known to 
grantor.|—The general principle that a vendor 
who sells land fur a particular purpose cannot 
derogate from his own grant by doing anything to 
prevent the land sold from being used for that 
purpose, applies to sales to railway cos. under 
compulyory powers. But this principle will not 
unnecessarily extend to compel a vendor, in the 
absence of any stipulation for the purpose, to 


| perpetuate an accidental state of circumstances in 


his own land, though existing & of long standing 
at the date of the sale, & calculated to further the 
purpose for which the purchase was made. 

A railway co. was empowered by its special Act 
to take lands, but. the minerals were to be reserved 
to the vendors, who were to be at libertv to work 
them, causing no damage or obstructions to the 
Railway. By another clause it was provided that, 
on wo-king up to within 20 yards of any masonry 
or building of the co., the owner of the minerals 
might require the co. to purchase the minerals 
within that range, or, on their neglect to do so, 
might work them in the usual & ordinary way, 
doing no avoidable damage. The co. purchased 
land from deft. under their compulsory powers. 
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Sect. 1.—Right of support: Sub-scct. 2, B.; sub- 
sect, 3, A. & B.] 


At the time of the purchase there was, beneath the 
land purchased & a large tract of the adjoining 
land of the vendor, an old mine which had been 
drowned for more than forty ycars. The water 
stood 80 fathoms deep in the shaft, which was at a 
considerable distance from the purchased land, & 
vertical support was given to the surface of the 
purchased land chiefly by pillars left in the mine 
& partly by the hydrostatic pressure of the water 
in the shaft. The removal of the water from the 
levels of the mine was said to be likely to weaken 
the pillars. The co. took the land for the purpose 
of erecting a bridge of great weight, which was 
accordingly built. More than twenty years after 
the completion of the bridge, deft. a subsequent 
lessee of the vendor, threatened to drain the shaft 
& renew the working of the mine :—Held: (1) 
deft. would be liable for damage to the railway, 
although caused by proper & workmanlike opera- 
tions, except as to workings carried on within 20 
yards of buildings, after satisfying the conditions 
of the Act ; (2) deft. was entitled to drain the shaft, 
& was not liable for any damage to the bridge 
which might be caused by the withdrawal of the 
hydrostatic pressure; (3) notwithstanding any 
right of property in the water under the land 
acquired by the co., the right to take the minerals 
carried with it the right to remove the water for 
that purpose ; but deft., except so far as he might 
he saved within the 20 yards aforesaid by the 
provisions of the Act, ‘vas answerable for any 
damage causcd by such withdrawal, or otherwise 
by his workings in any other way than by the 
withdrawal of the hydrostatic pressure of the 
water.—NorTH EASTERN Ry. Co. v. EL.iorr 
(1860), 1 John. & H. 145; 29 I. J. Uh. 808; 3 
L. T. 82; 24 J. P. 804; 6 Jur. N.S. 817; 8 
W. R. 603; 70 i. . 697; affd.,2 De G. F. & J. 
423, L. C.3 sub nom. ELLIOT v. NoRTH EASTERN 
Ry. Co. (1863), 10 H. L. Cas. 333, H. L. 

Annotations :—As to (1) Consd. Stourbridge Navigation Co. 

v. Dudley (1860), 3 E. & HK. 409. Distd. G. W. Ky. «. 

Bennott (1867), L. R. 2 H. L. 27; Mid. Ry. v. Checkley 

1867), L. KR. 4 Eq. 19. Consd. Manchester Corpn. v. New 

oss Collicry, [1906] 1 Ch. 278. Refd. Goold v. Groat 

Western Deep Coal Co., Great Western Deep Coal Co. +. 

Goold (1865), 6 New Rep. 86; Richards v. Jenkins (1868), 

18 L. T. 437; Colebeck v. Girdlers’ Co. (1876), 45 L. J. 

Q. B. 225; Poutneoy v. Clayton (1882), 47 L. T. 731; 

a & N. W. Ry. vo. Evans, [1893] 1 Ch. 16; Aldin v. 

Latimer Clark, Muirhoad & Co., [1894) 2 Ch. 437 ; Glamor- 

arreee: Carfal Navigation v. Nixon's Navigation Co. 

1901), 85 L. T. 53; L.& N. W. Ry. v. Howley Park Coal 

& Cannel Co., [1911] 2 Ch. 97. 48 to (2) Refd. Topplewell 

v. Hodkinson (1869), L. R. 4 Hxch. 248. Generally, Retd. 

N. E. Ry. v. Crosland (1862), 32 L. J. Ch. 353; Mid. Ry. 

v. Haunchwood Brick & Tile Co. (1882), 20 Ch. D. 552; 

R.v. L. & N. W. Ry., (1899) 1 Q. B. 921; L.& N. W. Ry. 

v. Walker, (1903) A. C. 289. Mentd. Bradford Corpn. v. 

Pickles (1894), 64 L. J. Ch. 101; Grosvenor Hotel Co. v. 

Hamilton, [1894] 2 Q. B. 836. 

912. -}— The vendor of land 
adjoining other land of his own under which are 
mines & mincrals, & who knows at the time of the 
sale that the vendee is about to erect upon the 
land so purchased substantial buildings, impliedly 
covenants that he will not use or permit the adjoin- 
ing land to be used in such a manner as to derogate 
from his grant. A. sold land to B. for the purpose 
of an iron foundry. Adjoining the land so sold to 
B., A. had other land under which was coal. A. 
afterwards leased the minerals to C. who com- 
menced working the coal within such a distance 
from the land of B. as to be reasonably calculated 
to endanger its stability :—Held: ground for an 
injunction against A. & C. although no actual 

e had been sustained by B. 
Such an injunction will be granted although the 
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minerals have not actually begun to be worked, if 
an intention has bcen expressed of working them, 
& preparations for so doling commenced. 

lt is said that there is no allegation that the 
damage apprehended is not of such a nature as to 
be capable of being satisfied by damages. I do 
not take that to be any ground for refusing an 
injunction (GROVE, J.).—-SIDDONS v. SHORT (1877), 
20.P.D. 572; 46L. 3.0. P. 705; 37 1. T. 230. 

913. ——.]— The authorities arc 
clear that if land is granted for the express purpose 
of some particular work, that carrics the implied 
right of such support as is necessary for maintain- 
ing the work. . . . lf a grant is given to construct 
on land works which require support, is not the 
right of support given by implication; & where 
an express right is given by statute to construct 
works which require support, is not such a right 
of support given as is necessary for the mainte- 
nance of the works, unless the context shows the 
contrary (BOWEN, L.J.)—LONDON & Norriu 
WESTERN Ry. Co. v. Fivans, [1893] 1 Ch. 163; 62 
L. J. Ch. 1; 67 L. T. 630; 41 W. BR. 149; Y 
T. L. R. 50; 2 R. 120, 0. A. 


Annotations :-—Refd. G. W. Ry. v. Cefu Cribbwr Brick Co., 
[1894] 2 Ch. 157; Glamorganshire Canal Navigation v. 
Nixon’s Navigation Co. (1901), 85 L. T. 53; Bishop 
Auckland Industrial Co-op. Flour & Provision Soc. v. 
Butterknowle Colliery Co. Ede 73 L. J. Ch. 635; Clip- 

ens Oil Co. v. Kdinbu & District Water Trustees, 
fro04] A. CU. 64. Mentd. Bradford Corpn. v. Pickles, 
[1894] 3 Ch. 53: Jordeson v. Sutton, Southcoatos & 
Dryport Gas Co., [1898] 2 Ch. 614; Musselburgh [ical 
Kstato Co. v. Musselburgh, [1905] A. C. 491; Wool- 
combers v. Bradford Corpn. (1906), 70 J. P. 434; Cannon 
Brewery Co. v. Central Coutrol Board (Liquor Traftic), 
[1918] 2 Ch. 101; A.-G. v. De Keyser’s Royal Hotel, 

] A. C. 508; Re Kilis & Ruislip-Northwood U. C., 
Se ea LB. 343; Newcastle Breweries v. R., [1920] 1 

. 854. 


914. -}|— A railway, which was 
subject to the provisions of the Railways Clauses 
Consolidation Act, 1845 (c. 2U), passed over a bed 
of valuable clay, the manner of working which in 
the district was by open quarrying. ‘The owner, 
who had sold the land to the co. reserving mines, 
gave notice to the railway co. of his intention to 
work the clay, & the co. did not purchase it :— 
Held: the owner was entitled to work the clay 
from the surface, & for that purpose to enter upon 
the land conveyed by him to the co., & to remove 
the ballast & surface soil lying above such clay. 

« According to the ordinary theories of law, a 
person who grants to an individual or to a cor 
porate body land for the purpose of making upon 
the land some work like a railway, a canal, or other 
buildings, implicdly is taken, unless there is any 
provision to the contrary contained in the docu- 
ment which describes the rights, to grant also 
that necessary support which both parties must 
be supposed to have known would be required, & 
without which his grant would become ineffectual 
& futile (BOWEN, L.J.).—RUABON Brick & TERRA 
CoTra Co. v. GREAT WESTERN Ry. Co., [1893] 1 
Ch. 427; 62 L. J. Ch. 483; 68 L. T.110; 41 
W. RK. 418; 9T. L. R. 121; 2 BR. 287, C. A. 

Annotations :-—Consd. R. v. G. W. Ry. (1893), 62 L. J. Q. B. 

572. Apld. Re Gerard & L. & N. W. Jiy., (1895) 1 Q. B. 

459. Refd. G. W. Ky. v. Blades, (1901) 2 Ch. 624; He 

Todd, Birleston & N. Le. Ry., (1903) 1 K. B. 603. 

915. After minerals worked out.|/— 
In 1864, comrs. conveyed to the pltf.’s predeces- 
sors in title two farms, in fee simple, subject to the 
reservation of minerals, with the following proviso, 
for compensation: ‘‘ Provided always that the 
said Ecclesiastical Comrs. their successors assigns, 
& lessees ... shall pay to the said William Watson 
his heirs & assigns reasonable compensation for 
the use & occupation of any part of the said land 
or for the severance of same or for the spoil of 
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ground or damage to the buildings on or to the 
surface of the land or ground the reversion of 
which is intended to be hereby conveyed which 
shall be taken done or occasioned by the exercise of 
the powers hereby excepted, & reserved.” In 
1899, the comrs. granted to defts. a lease of the 
mines underneath lands which included the two 
farms the subject of the conveyance of 1864 :— 
Held: on the construction of the proviso for com- 
pensation, the word, “ buildings ’’ was not limited 
to buildings in existence at the date of the con- 
veyance, & pltf. was entitled to recover from defts. 
compensation for injury caused by the subsidence 
of the surface to buildings erected after the under- 
lying coal had been worked out, but in ignorance 
of that fact.—AYNSLEY v. BEDLINGTON COAL Co., 
rae (1918), 87 L. J. K. B. 1031; 119 L. 'T. 557, 


SUB-sECT. 8.—HEXCLUSION oF JRuqcur. 
A. In General. 


916. Express words or necessary implication 
essential.|—-(1) A lessor demised for sixty ycars, 
at certain rents & royaltics, the following parcels, 
viz., firstly & secondly, certain cottages, engine 
house, etc.: thirdly, all the mines, ete., which 
then were or thereafter during the said term might 
be discovered within all the lands, about 514 acres, 
described in the map: & also full liberty, etc. for 
the lessees, etc., to dig, etc., & carry & sell, ete., 
all iron coal, etc., in, from, over, upon, or under 
the said lands, & to open, dig, cte., any pits, levels, 
etc., into, upon, about, or under the said mines & 
lands, except in, or upon the demesne lands 
coloured red in the plan, being a piece of 4 acres 
on which a capital mansion house & buildings were 
erected :—Held: this was a demise of the whole 
mines under the whole 514 acres, but with a 
restricted right of enjoyment in the lessees, so that 
the lessor could not demise the red part to any 
other persons, but the lessees had no right to work 
the mines under the red. 

Upon the terms of the indenture it is clear that 
the mines & minerals under the lands coloured red 
were included in & did pass by the Icase 5 but that 
defts. were not authorised by that indenture to 
work them (PAGE Woop, V.-C.). 

(2) By the common law, where A. has two 
interests in the samme hereditament, as houses or 
minerals, or a water course & also a mill, or two 
stories in a house, & demises one part, e.g. the 
lower portion of a louse, reserving to himself the 
upper part, the grantee either for years or in fec 
will not, except by express stipulation or very 
direct implication, be permitted to usc the portion 
held by him so as to interfere with the enjoyment 
by the grantor of the portion which he has retained 
possession of. —DUUDALE v. ROBERTSON (1857), 3 
K. & J. 695; 30 L. T. 0.8.52; 3 Jur. N.S. 687 ; 
ee ae Expld. & Distd. Shafto v. Johns 

} ——s . . Shafto vw. Johnson 
ARO) 8 B. & S. 25, i Bir to (2) Reta. Kadon v. Joffcock 

(1872), L. R. 7Exch, 379 ; Westmoreland v. New Shariston 

Colliery Co. (L898), 79 L. T. 716. Generally, Mentd, Proud 

v. Bates (1865), 6 New Rep. 92; Wakefield v. Buccleuch 

(1867), L. R. 4 Eq. 613; Aspden v. Seddon (1875), 44 


L. J. Ch. 359°; Love v. Bell (1884), 9 App. Cas. 286 ; 
Union Lightcrage Co. v. London Graving Dock Co., [1902] 


2 Ch. 557. 
017. .|—DIxon v. WHITE, No. 946, post. 
918. ——.] — TWYEROULD v. CHAMBER COI- 
LIERY Co., [1892] W. N. 27, C. A.; on appeal, sub 


nom. CHAMBER COLLIERY Co., Lrp. v. TWYEROULD 





(1893), gael Se Ch. 268, n., H. L. 
Annotations : nsd. Beard v. Moira Colliery Co., [1915] 


1 Ch. 257; Davics v. Powell Duffryn Steam Coal Co., 
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[1917] 1 Ch. 488. Refd. New Shariston Coulliorjos 0. West- 
moreland (1900), 73 L. J. Ch. 338, n. Mentd. N. EK. Ry. v. 
Hastings, (1900 | A. C. 260 ; Consott Industrial & Provident 
Soc. v. Consett Iron Co., [1922] 2 Ch. 135. 

-|—See EASEMENTS, Vol. XIX., p. 166, 167, 
171, 172, Nos. 1155-1157, 1197, 1198 ; LANDLORD 
& Tenant, Vol. XXXI., p. 34, No. 1807; Com- 
MONS, Vol. XI., p. 65, No. 909. 

919. Onus of proof— On party claiming right 
to vi down surface.] — LovE v. BELL, No. 047, 
post. ; 

920. —-— --—.]—Pltfs. were owners of certain 
lands granted in 1840 to their predecessors by the 
Crown upon the terms that all rights to the mines 
& minerals should be reserved. Defts. subse- 
quently became possessed of & worked the mines, 
but it did not appear that after 1840 any grant 
had been made to them by the Crown of the 
minerals. In an action by pltfs. for damages to 
their land & houses from the mining operations :— 
Held: they were entitled to judgment, as defts. 
gave no cvidence of their being entitled to the 
benefit of the reservation by the Crown.—PRIcE 
J fe alas CoLLIERY Co. (1885), 2 'T. L. R. 


«Annotation 
Ch. 257. 





:—Reld. Board v. Moira Collicry Co., [1915] 1 


921. -—-- -—~—.]—It is plain that pltf., can 
claim no greater rights than his Icssors. The 
principle of law applicable to such cases has been 
settled by decisions in the Llouse of Lords. The 
effect of these decisions is that it is not incumbent 
upon the lessee of the surface to make out his 
right to support, but it is incumbent upon the 
colliery lessees tu make out their right to let down 
the surface. 1 think that the Jease does not 
support the contention of defts. (LINDLEY, L.J.).— 
MARQUIS v. PEASE & PARTNERS (1888), 4 'T. L. lt. 
696, C. A. 

Annotation : —Refd. Westmoreland v. New Sharlston Colliery 

Co, (1898), 78 L. PT. 716. 

922. -—— ——-.| -- NEW SHARLSTON CoLMERLES 
Yo., Lrp. ov. WissTMORLAND (ARL), No. 9083, 
post, 


3. By Express Contract, 

923. Validity of express covenant.|—Hven if the 
grant could be produced in specie, reserving a right 
in the land to deprive his grantee of the enjoyment 
of the thing granted, sich a clause must be re- 
jected as repugnant & void (LORD DENMAN, C.J.). 
—-[Jinton v. GRANVILLE (LORD) (1844), 5 Q. B. 
701; 1 Dav. & Mer. 614; 18 1. J. Q. B. 1985 
291, TT. O. S. 4190; & Jur SIL 3 114 BR. 1414; 
subsequent procecdings (18418), 12 Q. B. 737, n. 
Annolalions -—Consd. Carly on vo. Lovering (1857), 1H. & N. 

764; Sowbotham v. Wilson (1857), 8 IH. & 2. 123; 

Blackett v. Bradley (1462), 1 B.&8. 940. Dbtd. Bucclouch 

v. Wakelicld (1870), LR. 4H. 1.377. Consd. Bell v. Lovo 

(1883), 10 Q. B. BD. 547. Refd. Humphrics v. Brogden 

(1850), 12 Q. B. 7393 Smart v. Morton (1855), 5 I. & B. 

30; Salisbury v. Gladstone (1861), 9 H. L. Cas, 692 ; 

Williams vr. Bagnall (1866), 15 W. It. 272; Hall v. Byron 

(1877), 4 Ch. D. 667; Consett Industrial & Provident 

Soc. v. Consett Iron Co., [1922] 2 Ch. 135. Mentd. Hilton 

v. Whitehead (1848), 12 Q. B. 734; Ttogers v. Taylor 

(1858), 6 W. R. 249; Taylor v. Shafto (1867), 8 B. & 8. 

228+ Liddy ». Konnedy (187)), L. T. 5 H. L. 134; Hext 

v. Gill (1 872), 7Ch. App. 699 ; Buchanan ». Andrew (1873), 
J. R. 2 Se. & Div. 286; Gille. Dickinson (1880), 5 Q. B. D. 
159 


924. ——.]—RowsOTHAM v. WILSON, No. 121, 
ante. 
925. ——-.]—The conveyances of an estate in a 


mining district, sold in lots, contained an exception 
of all mines & minerals under the land included in 
the lot conveyed, with full power for the grantor 
to work, get, & dispose of them, without entering 
upon the land sold, & without being answerablo 
for any injury to the land, or any buildings on it, 
by reason of working or getting the excepted 
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Sect. 1.— Right of support: Sub-sect. 3, B. & C. (a).] 


mines or minerals, & without being liable to any 
action or suit for any such injury :—Held: a 
purchaser of two of the lots was not entitled against 
the grantor to either vertical or lateral support for 
the surface of his Jand.—WmLLIAMs v. BAGNALL 


(1866), 12 Jur. N. S. 987; 15 W. R. 272. 


Annotations :—Consd. Wakeficld t. 
L. J. Ch. 763; Buchanan v. Andrew (1873), L. R. 
& Div. 286; butterknowle Collier 
land Industrial Co-op. Co., [1906] 


. C. 305. 





session an interdict prohibiting the mineral work- 
ings complained of ; 
revoked the interdict, holding that the feuar had 


made a contract which bound him to submit to 


its consequences. This interdict imposes on the 


Superior an obligation which it was the express 
objeet of the contract to relieve him from. The 
fact that the contract was improvident cannot 
alter the construction of a special stipulation.— 


BUCHANAN v. ANDREW (1873), L. R. 2 Sc. & Div. 

286; sub nom. HENDERSON v. ANDREW, 37 J. P. 

436, II. L. 

Annotations :-——Consd. Bell v. Love (1883), 10 Q. B. D. 547. 
d. Dixon v. White (1883), 8 App. Cas. 833. 


tone Co., {1910] A. ©. 116; Davies v. Powell 
Duffryn Steam Coal Co. (Nu. 2) (1921), 91 L. J. Ch. 40. 
Refd. Bell v. Dudley, [1895] 1 Ch. 182; Howley Park 
Coal & Cannel Co. v. L. & N. W. Ry., [1913] A. C. 11; 
Welldon v. Butterley Co., {1920} 1 Ch. 130. 


927. 





waste of a manor, which were sold under the pro- 

Visions of a local inclusure Act to defray the ex- 

penses of the Act. The lord of the manor leased 

the mines under the lands so sold to K. who com- 
menced working by sinking shafts, etc. W. filed 

a bill against the lord of the manor & K. to restrain 

the working of the mines, or at least such a working 

as to cause a subsidence of the surface. On a 

construction of 41 Geo. 3, c. 109 & of the local 

inclosure Act. It having been proved that the 
mines could not effectually be worked without 
causing a subsidence of the surface :—Held: the 
lord of the manor, or his tenant had a right to 
work the mines, to an extent which might cause 
the utter destruction of the land above, making 
compensation to the owner of the surface for the 
damage done.— BUCCLEUCH (DUKE) v. WAKEFIELD 

(1870), L. R. 4 H. L. 877; sub nom. WAKEFIELD 

v. Buccteucn (DUKE), BuccLeucH (DUKE) v. 

WAKEFIELD, 39 L. J. Ch. 441; 23 L. T. 102; 34 

J.P. 724, H. L. 

Annotations :—Expld. Hext v. Gill (1872), oh. . ‘ 
Distd. Love v. ei (1884), ) Ap Cus, $805 Const. 
Consett Waterworks v. Ritson ( 1889), 64 L. J. Ch. 293, n. ; 
Butterknowle Colliery Co. v. Bishop Auckland Industrial 
Co-op. Co., [1906] A. ©. 305; Thomson », St. Catharine’s 
College, Cambridge, etc., [1919] A. C. 468. Folld. Welldon 
vt. Butterley Co., {1920] 1 Ch. 130. Refd. Mordue ov. 

Durham (Dean & Chapter) a id L. J.C. P.114; Hall 

t. Byron (1877), 4 Ch. D. 667; Dalton v. Angu 

App. Cas. 740; A.-G. 0. Welsh Granite Co. (1 

W. R, 617; Cetra aoln, [1893] W. N. 202; Bell 







v. Dudley, [1895] ; Westmorel P 
Sharlston Colliery Co. (1898), 79 L. T. 716 ; St Gatharhos 
bridge v. Rossd, (1916] 1 Ch. 73: Consett 


Tad ettint Verba ident : 
ndus vident Soc. v. Consett Iron Co., 
Ch. 135. Mentd. Aspden v. Seddon (1874), 10 Ch. App. 
206, n.; ar rer he B. #: Canmett I A 

. J. Q. B. : a v. Bolckow, Vaughan cel. 
Comrs. (1888), 4 T. L. R. 52373; St. Catharine’s O llege 
Cambridge v. Greensmith, (1912] 2 Ch. 280. ewe 





928. Covenant excepting Liability in respect of 


Buccleuch oS oe 
Uo. v. Bishop Auck- 


-]—A feu of land was granted reserv- 
ing the subjacent minerals, & stipulating that the 
feuar should have no claim against the superior or 
his tenants in respect of any damage that might 
arise from the working of the minerals. Damage 
having arisen, the feuar obtaimed from the ct. of 


but the House of Lords 


Consd. 
Butterknowle Colliery Co. v. Bishop Auckland Industria] 
Co-op: Co., {1806} cen C. 305; N. B. Ry. v. Budhill Coal & 


Terms included in local inclosure 
Act.|—W. purchased lands, formerly Dont of the 





Mines, MINERALS AND QUARRIES. 


newly built houses—Application to mine owners 
holding under antecedent lease.|—In 1840, a bed 
of coal, called the High Hazle Bed, was demised, 
with working powers, to persons from whom defts. 
took by assignment. The lessees were to pay a 
minimum rent of £200 as for 2 acres 1 rood 16 poles, 
& a further yearly rent at the rate of £85 per acre 
for coal] actually got beyond the 2 acres 1 rood 16 
poles, ‘‘ including all ribs & pillars left in working 
the said coal except the pillars for the support of 
the shafts, the pillars between the deep & counter 
level, the pillars all round the estate, & the 
pillars under the homestead & farm buildings.” 
‘hese pillars of specified dimensions, the lessees 
bound themselves to leave ‘‘ during the whole of 
the term,’’ & they also covenanted to work the 
mines ‘‘ according to the best of their judgment, 
skill, & discretion, in a good & workmanlike 
manner.’ In 1857 the assignee of the lessor con- 
veyed part of the land within which the mine lay to 
persons from whom pltfs. took with notice, reserv- 
ing to the grantor the High Hazle Bed, except a 
small portion specified, & ‘‘ the mines, veins, & 
bed of coal, fire-clay, & other clay, stone & other 
minerals lying under the said bed called the High 
Hazle Bed,’ with powers to the grantor, his heirs 
& assigns, & his & their tenants & lessees, to be 
exercised ‘‘from & after the expiration of the 
term ’’ for ‘“‘ carrying on the works of the mine, & 
getting & carrying away the said fire-clay, etc.” 
so reserved; & also reserving to the grantor the 
coal rent under the lease of 1840, with the necessary 
powers. Provision was made for rent for land used 
or occupied by the grantor for the purposes of the 
mine, & for compensation for buildings required or 
removed for that purpose, & for surface damage 
to the land ; but it was specially provided that the 
grantor, his heirs or assigns, tenants, or lessees, 
should not be liable for any damage caused to 
buildings which should thereafter be erected on 
the land conveyed, by the sinking of the land 
through mining operations in getting the “ coal, 
clay, stone, & other minerals hereby excepted & 
removed.” ‘The pillars specified in the lease of 
1840 were left; & defts. worked according to the 
usual course of mining in the district ; but their 
workings caused a subsidence which injured the 
land of pltfs. & buildings erected since 1857. The 
land would have subsided without the buildings :— 
Held: it appearing by the lease of 1840 to be the 
intention of the parties that all the coal should be 
removed, except the specified pillars, & defts. 
having worked the mine in a proper manner, they 
were not liable for the injury.— EADON v. J EFFCOCK 
(1872), L. R. 7 Exch. 379; 42 L. J. Ex. 365; 28 
L. T. 273; 20 W. BR. 103838. 
Annotations :—Consd. Aspden v. Seddon (1874), 10 Ch. Arp. 
396, n.; Davis v. Treharne (1881), 6 ae Cas. 460 ; 
Chapman v. Day (1883), 47 L. T. 703. .» Dalton v. 


re ag (1881), 6 App. Cas. 740; Mundy ». Rutland (1883), 
31 W. R. 510; Westhoughton U. C. v. Wigan Coal & Iron 


Co., [1919] 1 Ch. 159. 

929. Covenant excepting Liability in respect of 
subjacent mines—Application to rights in respect 
of adjacent land.]—. gave a lease of lands to W., 
except the mines, etc., reserving tiberty to B. to 
get, take, & carry away same_ without being 
responsible for damage to any building thereafter 
to be erected on the land, but not to sink any 
shafts on such land. B. had land adjoining to W., 
& began to work his own mines in such a manner 
as he would have done if intending to carry the 
workings below W.’s lands, & by reason of such 
working on B.’s own lands the buildings on W.’s 
land cracked & suffered injury :—Held: the 
reservation did not protect B. from liability, for 
it referred only to damage caused by working mines 


Part XIII.—Easements AND RIGHTS AFFECTING MINES. 


eae oud, & pet Sworn mines under B.’s 
adjacent.—-WHITEHOUSE v. BAYL 
(1875), 34 L. T. 93: 403. P. 405. aehead 


Copyhold lands.|—See (¢ 
ogee NG ane J—See CoPYHotps, Vol. XITI., 


C. By Implication. 
(a) In General. 


930. When right to let down surface implied— 
Not from general power to work mines.|—PrRoup 
v. BaTEs, No. 17, unte. 

931. -] — The owner of land under 
which there were several strata of coal, demised 
one of the upper strata to pitf., reserving to him- 
self & his lessees the right of working any coal not 
included in that demise, & same powers & privi- 
leges with respect to such last-mentioned coal as if 
that demise had not been made: provided always, 
that in exercising such powers & privileges the 
working of the coal then demised should not be 
prevented or unnecessarily interfered with, & that 
compensation should be made to pltf. for any 
necessary interference with the workings. The 
landowner afterwards demised some of the strata 
of coal underlying the coal demised to pltf., to the 
M. co. Pitf. brought an action for an injunction 
against the landowner & the co.:—Held: the 
proviso in the lease was unintelligible & could not 
determine the rights of the parties: if a lessor 
wished to reserve rights in derogation of his 
grant, he must do so in plain terms: & on that 
ground pltf. was entitled to an injunction if he 
could prove that the works threatened by defts. 








would in all probability affect the security of his ‘ 


mine. Further evidence was directed on this 
point & the ct. ultimately granted the injunction. 
—MunpDy ?. RuTLAND (DUKE) (1883), 23 Ch. D. 
S13; 31 W. R. 510, C. A. 

932. -|] —'TWYEROULD vv. CHAMRER 
COLLIERY ('o., [1892] W. N. 27, C. A. on appeal, 
sub nom. CHAMBER COLLIERY Co., Lin. v. TWYE- 
ROULD (1893), [1915] 1 Ch. 268, n., ID. LL. 
Annotations :-—Consd. New Shariston Collicries Co. ». West- 

moreland (1900), [1904] 2 Ch, 443, n.; Beard v. Moira 

Colliery Co., [1915] 1 Ch. 257; Davies v. Powell Duftryn 

Steam Coal Co., [1917] 1 Ch. 488. Refd. Consett In- 

dustrial & Provident. Soc. v. Consett Lron Co., {1922} 2 

Ch. 135. Mentd. N. K. Ry. v. Hastings, [1900] A. GC. 260. 

933. -}—The state of the law is now 
perfectly clear. The mere fact of giving a right 
to sink pits, & to work or get out coal, does not of 
itself establish a right to get rid of that which is a 
common law right of the surface owner, to have his 
surface undisturbed. ... It appears to me that 
the law upon the question must now be regarded 
as settled, &, there being no express permission, 
the onus lies on the person who says he has a right 
to do it to show something in the instrument which 
gives him that right (LORD LALSBURY, C.). 

Speaking for myself, I cannot see why a cove- 
nant providing a particular measure or mode of 
obtaining compensation is in any way inconsistent 
with the existence of an obligation not to Jet down 
the surface, even though that covenant extends 
beyond the surface, & is applicable also, ar even 
exclusively. I should say, to underground opera- 
tions (LORD DAVEY).—NEW SHARLSTON COL- 
LIERIES Co., Lip. v. WESTMORLAND (EARL) (1900), 
{1904] 2 Ch. 443, n.; 73 L. J. Ch. 338, n.3 82 
L. T. 725, H. L.3 affg. 8. C. sub nom. WESTMORE- 
LAND (EARL) v. NEW SHARLSTON COLLIERY Co., 
Lrp. (1899), 80 L. T. 846, C. A. 


— . Butterknowle Colliery Co. ». enor 
Beard v. Moira Colliery Co., [1915] 1 Ch. 257 ; Thomson ». 
St. Catharine’s College, Cambridge, etc. (1918), 118 L. T. 


J.=—VOL. XXXIV. 
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758. Distd. Welldon v. Butterle 
sd. Consett Industrial & Provident Soc. v. Conse 
Iron Co., [1922] 2 Ch. 135. Refd. Davies v. Powell 


Duffryn Steam Coal Co., [1917] 1 Ch. 488. 

934, -——— Though in widest terms.] — 
Before 1757 the lord of a manor had the right to 
work mines & minerals under the waste lands of the 
manor so as to let down the surface, provided 
enough pasturage was left to satisfy the rights of 
the commoners. By an inclosure Act of 1757 the 
waste lands were enclosed & allotted, & the lord 
of the manor was empowered to work the mines 
& mincrals under the allotments as fully & freel 
as he might have done if the Act had not passed, 
& that without making or paying any satisfaction 
for so doing. A compensation clause in the Act 
provided that any damage done to an allottee by 
the exercise of the powers reserved to the lord 
should be paid for by an assessment upon the 
occupiers of the other allotments :—Held: upon 
the true construction of the Act, the common law 
right of the surface owners to the support of the 
surface was not taken away by express words or 
necessary implication. 

The surface owner is entitled of common right 
to support for his property in its natural position 
& in its natural condition without interference or 
disturbance by or in consequence of mining opera- 
tions, unless such interference or disturbance is 
authorised by the instrument of severance either 
in express terms or by necessary implication 
(LORD MACNAGHTEN). 

If the compensation clause is capable of being 
satistied by reference to acts done on the surface, 
then, though it} may be wide enough to cover also 
damage done to the surface by taking away the 
support, still it must be confined to damage done 
on the surface, & the inference that support may 
be taken away on payment. of compensation will 
not be drawn (LOR LOREBURN). 

To exclude the presumption it is not enough 
that mining rights have been reserved or granted 
in the largest terms imaginable, or that powers & 
privileges usually found in mining grants are con- 
ferred without stint, or that compensation is 
provided in measure adequate or more than ade- 
quate to cover any damage likely to be occasioned 
by the exercise of those powers & privileges. Nor 
is it enough, in the case cf a lease, that the lessee 
is bound to work out the minerals or to work the 
minerals in a prescribed manner, or, in the case of 
an inclosure Act or award, that the lord in whose 
favour the mines are reserved or regranted may be 
authorised to work the minerals & enjoy the 
property as fully & freely as if tne inclosure Act 
had not. been passed (LORD MACNAGUTEN). 

The absence of any provision for compensation 
is some indication that the ordinary rights of the 
surface owner were intended to be left untouched. 
On the other hand, the presence of a provision for 
compensation, which is obviously inadequate or 
plainly inappropriate if applied to damage by 
subsidence, is cogent evidence to prove that 
subsidence was not contemplated (Lorp Mac- 
NAGIITEN). _ ; 

If there is no provision for giving compensation 
for the injury done to the surface, it is almost 
conclusive that the common law rule was intended 
to apply. But it is not so clear that if there be a 
provision giving such compensation it is sufficient 
to exclude the common Jaw rule (LORD DAVEY). — 
BuUTTERKNOWLE COLLIERY Co. v. BISHOP AUCK- 
LAND INDUSTRIAL (‘O-OPERATIVE Co., [1906] A. C. 
305; 75 L. J. Ch. 641; 04 L. T. 795; 70 J. P. 
361 3 22 T. I. R. 516, H. I. H affg. S. C. sub nom. 
BisHop AUCKLAND INDUSTRIAL CO-OPERATIVE 

2 Z 


y Co., [1920] 1 Ch. 130. 
id tt 
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& every part thereof, & to sell & dispose of, take, 
& convey away the same, at their free will 
pleasure ; & also to sink shafts, ctc., for the raising 
up works, carrying away & disposing of the same 
or any part thereof, making a fair compensation 
to P. for the damage to be done to the surface of 
the premises, & the pasture & crops growing 
thereon :—-Held: under this reservation, A. was 
not entitled to take all the mines, but only so 
much as he could get leaving a reasonable support 
to the surface. 

(2) It appears that J. was entitled both to the 
mines & the land above, & that he granted away 
the land above, excepting out of the grant the 
mines, which would otherwise have passed under 
the conveyance of the land (ALDERSON, B.). 

(3) If becomes unnecessary to inquire whether 
or not he was bound to Jeave support for an 
additional superincumbent weight upon the sur- 
face ; probably he would not be (LORD ABINGER, 
(.B.). 

(4) As to the compensation clause: it seems to 
me, upon the true construction of the covenant, 
that the provision applies only to the exercise of 
rights upon the surface; but supposing that it 
were otherwise, & it applied to any injury of this 
sort done by getting the mincrals below in an 
improper manner, not authorised by the power, 
all that can be said to it is, that it only gives an 
action of covenant by the covenantee against the 
covenantor, as well as any other remedy he might 
have for the acting in that respe:t without being 
authorised so to do by the power. It is a cumula- 
tive remedy (LORD ABINGER, C.B.). 

(5) The mines being under pltf.’s soil are only 
his property primé facie (PARKK, B.). 

(6) What is then the meaning & intention of the 
parties here ? It is clearly the meaning & inten- 
tion of the grantor, that the surface shall be fully 
& beneficially held & enjoyed ‘by the grantee, he 
reserving to himself all the mines & veins of coal 
«& iron ore below (PARKE, B.).-—ILARRIS v. RypINa 
ee M. & W. 60; 8 L. J. Mx. 181; 151 

1. WR. 27. 
Annotations :—.As to (1) Consd. Humphries ». Brogden (1 £50) 

12. Q. B. 739; ee Morton usee alas B. ne Apl 


Allaway v. Wags 1859), 4 H. . 681. Consd 
Richards v. Jenkins (1868), 18 L. T. 437. Refd. Row- 
bothain ». Wilson (1857), 8 E. & B. 123; Rogers v. 


‘Naylor (1858), 30 L. ‘T. O. 8. 321; Shafto v. Johnson (1863), 
8 B. & S, 252, n.; Williams ov. eee (1866), 12 Jur. N.S. 
987; Taylor v. Shafto (1867), 8 B. & 8. 228; Hext v. Gill 
(1872), 7 Ch. App. 699; Mundy v. Rutland (1883), 23 
Ch. D. 81; Love v. Bell (1884), 9 App. Cas. 286; Welldon 
v. Butterloy Co., [1920] 1 Ch. 130. Asto (4) Reld. Berkloy 
vw. Shafto (1863), 15 C. B. N. 8. 79. As to (5) Refd. Dug- 
dale v. Robertson (1857), 3 K. & J. 695. As to (6) Consd. 
Wakefield v. Buccleuch (1867), L. R.4 Eq. 613. Generally, 
Refd. Caledonian Ry. v. Sprot (1856), 27 L. T. O. S. 264; 
Kadon vr. Jeffcock (1872), L. R. 7 Exch. 379; Smith v. 
Darby (1872), 26 L. T. 762; Aspden v. Seddon Sik 10 
Ch. App. 394; Westmoreland e. New Shariston Colliery 
Co. (1898), 79 L. T. 716. Mentd. Angus v. Dalton (1877), 
3 Q. B. D. 85. 

946. -——.] —If the owner of a piece of 
land sells the surface & reserves the minerals 
below it, with power to get them, he must, if he 
intends to have the power of destroying or letting 
down the surface by subsidence in getting them, 
frame his power by such language that the Court 
may be able to say from the titles that such was 
clearly the intention of the parties. A. was the 
owner of 500 acres of land. He, in 1800, feued the 
whole coal, etc., therein to B. with full power to 
work & win same, & for that purpose to set down 
pits, etc., but expressly providing that B. should 
not be at liberty to sink pits, or break the surface 
of the land lying on the north of a certain line: 
with full power, however, to work the coal there, 
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provided it was done from pits situate on the south 

of the line, without breaking the surface of the land 

on the north; but for the ‘‘ whole damage & 

injury occasioned by the foresaid operations ’’ A. 

& his successors ‘‘shall be completely paid & 

indemnified by’’ B. In 1801 A., by disposition & 

sale, conveyed to C.’s predecessor all his right & 
title in a parcel of land situate on the north of the 
line, reserving to himself & his feuars the liberty 
to take the coal, substantially in the terms given 
above, & providing that the persons carrying on 
these operations were to be liable to C.’s pre- 
decessor ‘‘ for the whole damage thereby occa- 
sioned :’’ declaring that the rules contained in the 
above feu right should be the rule of settlement 
between ©.’s predecessor & B. In 1799 A. had 
feued to another predecessor of C. a parcel of land 
contiguous to the above & also to the north of the 
line, under reservation of the minerals, & with 
liberty to work same ‘‘so as not to break the 
surface of the said lands or injure the springs 
therein upon payment to ’’ C.’s predecessors ‘* any 
damage that may be occasioned to the said lands 
by the working of the minerals.” B. claimed an 
absolute right to work out the whole of the coal, 
under the obligation to pay C. a money compensa- 
tion for any damage done to the surface :—Held : 
(1) there was nothing in the titles of the parties 
which had the effect of taking away or derogating 
from the common law right of the owner of the 
surface to insist that the owner of the minerals 
shall leave sufficient supports to sustain the surface 
uninjured ; & (2) the provision as to payment of 
compensation for damage done by accident or 
negligence.—-DIxoNn v. WHITE (1883), 8 App. Cas. 

833, I. L. 

Annotations :—-As lo (1) Apld. Marquiss v. Pease (1888), 4 
T. L. R. 6963; Twyerould v. Chamber Colliery Co., [1892] 
W. N. 27. Consd. Westmoreland v. New Sharlston 

Colliery Co. (1898), 79 L. T. 716; Butterley Co. ». New 
Hucknall Colliery Co., [1910] A. C. 381; Davies v. Powell 
Duffryn Steam Coal Co., [1917] 1 Ch. 488. Refd. Butter- 
knowle Colliery Co. ¢. Bishop Auckland Industrial Co-op. 
Co., 11906] A. C. 305. 

947. o}:— An inclosure Act enacted 
that allotments should be made to the persons 
having a right of common upon the waste of the 
manor, that is, to the owners of every separate 
ancient dwelling-house within the manor; that 
all right of common should be extinguished ;_ & 
that the allotments should be held & enjoyed by 
the allottees by the same tenure & estates as the 
respective dwelling-houses ; provided that nothing 
should prejudice, lessen, or defeat the title & 
interest of the lords of the manor to & in the 
royalties, but that the lords & their successors as 
owners of the royalties should for ever hold & 
enjoy all ‘‘ rents, courts, perquisites, profits, mines, 
power of using or granting wayleave, waifs, 
estrays, & all other royalties & jurisdictions what- 
soever ”’ to the owners of the manor appertaining 
‘* in as full, ample, & beneficial manner to all intents 
& purposes as they could or might have held & 
enjoyed same in case this Act had not been made.” 
Provided further, that in case the lords or any 
persons claiming under them should wérk any 
mines lying under any allotment, or should lay, 
make, or use any way or ways over any allotment, 
such persons so working the mines, or laying, 
making, or using such way or ways should make 
‘* satisfaction for the damages & spoil of ground 
occasioned thereby to the person or persons who 
shall be in possession of such ground at the time 
or times of such damage or spoil’’; such satis- 
faction to be settled by arbn. & “not to exceed 
the sum of £5 yearly during the time of working 
such mines or continuing or using such way or 
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ways for every acre of ground so damaged or 
spoiled.” 

At the time of passing the Act there were no 
customs which enlarged or cut down the common 
law rights of the lords to work the minerals under 
the wastes of the manor. Under the Act an 
allotment was made in 1772 to a commoner in 
respect of an ancient freehold dwelling-house. At 
that time no house had been built upon the allot- 
ment. More than twenty years after a house had 
been built upon it, the minerals underlying it were 
worked by lessees of the lords of the manor so as 
to cause the surface of the land to subside, whereby 
the house was damaged to an amount exceeding 
the sum recoverable under the proviso. ‘Che land 
would have subsided if there had been no house. 
An action for damages having been brought 
against the Jessees by the allottee’s successor in 
title & by his tenant in possession :—-Held: wpon 
the true construction of the Act, the proviso for 
Satisfaction did not apply to damage from sub- 
sidence ; there was nothing in the Act giving the 
lords the right to let down the surface ; plitfs. were 
entitled to have the house & land supported by 
the minerals, & to recover damages for the sub- 
sidence. 

It appears to me that here the principles already 
mentioned throw, at all events as strongly as 
before, upon applts., the duty of showing that 
there are words which dispense, in their favour, 
with the general rule of law, & give them a right 
to let down the surface & deprive the surface 
owner of his ordinary right of support (LORD 
SELBORNE). 

1 think it must always be presumed that a 
clause providing compensation was intended to 
cover the damage resulting to the landowner from 
the exercise of the powers previously reserved or 
granted to the owner of the mines. It is not the 
proper office, nor is it presumable the intention of 
such a clause, to define or extend the powers given 
to the mine owncr; & it is frequently ob majorem 
cautelam, & in the interest of the landowner, 
expressed in comprchensive terms, so as to include 
every species of dumage which may result: from 
operations which are consistent with giving 
support to the surface. The clause may, never- 
theless, be so expressed as to explain the character 
& extent of these powers, as was the casc in 
Aspden v. Seddon, No. 798, antec, where the power 
reserved to the mine owner was to work the sub- 
jacent minerals without entering upon the surface 
of the lands. hat power would not, of itself, 
have warranted letting down the surface ; but it. 
was made subject to the condition that the person 
working the mines should pay for all damages to 
erections on the surface occasioned by the exercise 
of the reserved power. Entry on the land being 
prohibited, it was a reasonable, if not a necessary, 
inference in that case, that the kind of under- 
ground working, contemplated & sanctioned, was 
such aS would cause subsidence & injure buildings 
erected on the surface. But any such inference 
derived from the terms in which compensation is 
provided, must, in my opinion, be plain & un- 
equivocal: otherwise general words, which were 
only meant to include every possible injury that 
could be caused by working without disturbance 
of the surface, might be construed as & power to 
let it down (LORD WATSON).—LOVEK v. BELL (1884), 
9 App. Cas. 286; 53 L. J. Q. B. 257; 51 L. T.1; 
48 J. P.516; 32 W. RB. 725, H. L.; affy. S. U. sub 
nom. BELL v. LOVE (1883), 10 Q. B. D. 547, C. A. 


Annotations :-—Distd.. Mayhew v. Bromilow, Foster (1886), 2 
"LR. 400. Apld. Marquiss v. Pease & Partners (1888), 
47. L. R. 696; Consett Waterworks Co. v. Ritsou (1889), 


709 


[1922] 2 Ch. 187, n. _Consd. Hayles v. Pease & Partners, 
{1899} 1 Ch. 667. Folld. Butterknowle Colliery Co.- v. 
ishop Auckland Industrial Co-op. Co., eoaiah A. C. 305. 
Consd. Thomson v. St. Catherine’s College, Cambridge, 
etc., [1919] A. C. 468. Distd. Welldon v. Butterley Co. 
(1920) 1 Ch. 130. Apia. Consett Industrial & Provident 
Soc. v. Consett Iron Co., [1922] 2 Ch. 135. Refd. A.-G. v. 
Welsh Granite Co. (1887), 35 W. R. 617; Sha ‘ 
Bolckow, Vaughan & Eccl. Comrs. (1888), 4 T. L. R. 527 ; 
Twyerould v. Chamber mertire Co., [1892] W. . 
1. & N. W. Ry. v. Evans, [1893] 1 Ch. 16; Thompson v. 
Mcin, [1893] W. N. 202: Bell v. Dudloy, (1895) 1 Ch. 182 ; 
New Shariston Collieries Co. v. Westmoreland (1900), 
{1904] 2 Ch. 443, n.: Bishop Auckland Industrial Co-op. 
Soc. v. Butterknowle Collie Co., [1904] 2 Ch. 419; 
Butterley Co. ». New Hucknall Colliery Co., [1910] A. C. 
381; Beard v. Moira Colliery Co., [1915] 1 Ch. 257. 
948. —— .|—GREENWELL v. LOW BEECH 


BURN COAL Co., No. 972, post. 

949. When not inconsistent with 
right.)—SmartT v. Morton, No. 953, post. 

950. - Referable to surface 
injury.|—In a conveyance of the surface of certain 
Jand the minerals underneath were reserved by 
the grantor, the reservation clause giving the 
grantor power tc enter upon the land to search 
& sink for, dig, work, get, & carry away the 
minerals, & to erect machinery and works, & to do 
all necessary acts, the grantor giving the grantee 
of the surface compensation for all trespass or 
damage done to surface, but it was provided that 
no compensation for any injury to any buildings 
erected on the land after the date of the convey- 
ance should exceed £200 :-—Held; in an action 
for damages for letting down the surface by work- 
ing the mines & for an injunction to restrain 
future workings that the clause only applied to 
sultace operations, & did not give defts. the right 
of working the mines so as to Jel down the surface 
of the land, & pltf. was entitled to an injunction. 
--MAYHEW ?. BroMILow, Foster & Co. (1886), 
2’. L. R. 400, C. A. 

951. —-- -——- ——— ——..] —- BUTTERKNOWLE 
COLLIERY Co. v. Bisttoe AUCKLAND INDUSTRIAL 
J0-OPERATIVE Co., No. 934, ante. 

952, -——__ —_— Though applicable solely to 
underground operations.|—Nrw SIIARLSTON COL- 
LIERIES Co., LTD. v. WESTMORLAND (KARL), No. 
933, ante. 

953. ——— Approved practice of mining.|— 
When the surface & the minerals belong to 
separate owners, the owner of the surface is 
prima facie entitled to the support of the subjacent 
strata; & the owner of the minerals is bound so 
to work the mines as to leave sufficient support 
for the surface ; but these rights mey be varied 
by express stipulation. 

Where, however, the deed which granted the 
surface reserving the minerals, contained only 
the provision that the grantor should have the 
collieries & coal mines, veins & seams of coal, 
together with free & full power & liberty at all 
times to work, sink, dig for or win the same, & 
to drive drift or drifts, make watercourses, or do 
any other act necessary, needful or convenient for 
the working, winning, obtaining or getting the 
same, paying to the yrantee treble damages for 
loss or damage sustained by reason of the work- 
ing of the mines :—Held: (1) the terms of this 
reservation did not authorise the grantor to work 
the mines in such manner as to leave the surface 
without support; (2) the entire removal of all 
the coal, so as to deprive the surface of support, 
was not an act necessary for the working & winning 
of the mines; (3) upon the evidence, it was 
contrary to the approved practice of mining in 
the county of Durham at the date of the reserva- 
tion, 1171, to leave the surface without support ; 
& w plea which alleged that defts. had done the 
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Sect. 1.—Right of support: Sub-sect 3, C. (b), D. & 
E.; sub-sect. 4, A. & B. (a).] 

acts complained of in accordance with the ap- 
roved practice of mining, must be taken to refer 

the practice at the date of the reservation. 

It may be contended that the powers here re- 
served of working & winning the coals are not 
confined to such as are to be exercised on the 
surface; but, wherever exercised, they are per- 
fectly consistent with the exercise of them being 
subject to the implicd right of the owner of the 
surface to support from the mincrals. . . . The 
right to compensation may well be contemplated 
as extending only to injuries which may arise 
from mining, the mining being carried on in 
such a manner as that the surface is still left to 
enjoy a sufficient support (LORD CAMPBELL, C.J.). 
—SMART v. MorRTON (1855), 5 BE. & B. 803; 38 
Oo. L. R. 1004; 24 L. J.Q. B. 260; 25 L. T. 0. S. 
97; 1 Jur. N.S. 825; 119 E. R. 393. 

Annotations :—<As to (1) Consd. Aspden v. Seddon (1874), 10 
Ch. App. 396. - Rowbotham v. Wilson (1856), 6 
kK. & B. 593; Rogers v. Taylor (1858), 2 H. & N. 828; 
Shafto ». Johnson (1863), 8 B. & 8. 252, n.; Wakefiold 

v. Buccleuch (1867), L. R. 4 ray 613; Hextv. Gill (1872), 

7 Ch. App. 699 ; Westmoreland v. New Sharlston Colliory 

Co, (1898), 79 L. T. 716. 4s to (3) Consd. D 

Robertson (1857), 3 K. & J. 695; Allaway v. Wagstaff 

(1859), 4 H. & N. 681. Refd. Consett Industrial & Pro- 

vident Suc. ». Consett Iron Co., [1922] 2 Ch. 135. 


alo v. 


Gencrally, Retd. Carlyon v. Lovering (1857), 1 H. & N, 
784: Brown v. Robins (1859), 4 H. & N. 186; Eadon »v. 
Jeffcock (1872), L. R. Smith v. Darby 


Exch. 379; 
(1872), L. R. 7 Q. B. 716. 

954. ——— .|\—A clause in a mining 
Icase that the lessee may work thc mines ‘ in the 
usual & most approved way in which same is 
performed in other works of the like kind in the 
county,’’ refers simply to the mode of carrying on 
the underground works for mining purposes; but 
docs not suppose a custom to work the mines so 
as to injure or interfere with the rights of other 
people. Nor did the words that the mining lessee 
should have liberty to enter upon the land & carry 
away the minerals, & to erect buildings, & ‘ do 
and execute all such other acts, works, & things 
upon, in, or under, or above, the said premises, as 
shall be necessary or convenient for working & 
carrying away same, making compensation,”’ etc., 
enlarge the power so to deal with the mines as to 
Jct down the surface. : 

It is quite true that where parties have agreed 
in this way, you shall make compensation for 
whatever injury you do in respect of these rights, 
®& amongst other things you shall make compensa- 
tion for what you do in letting down the surface, 
the conclusion is very strong from that, that the 
lessor says, You may let down the surface. I do 
not say that it is conclusive, but it is a very strong 
argument, if you find that clause, to say that he 
did mean that the lessee might let down the sur- 
face (LORD BLACKBURN). 

It is impossible that those words ‘‘ the usual & 
most approved way of working in the county of 
Glamorgan “‘ can have been intended to absolve 
the lessee from a legal obligation. . . . They relate 
simply to the manner of working the mine for 
mining purposes; they have no reference to the 
rights of other persons, which there could not 
possibly be any local custom in such a district as 
« county to disregard, & which must be respected 
In carrying on those works (LORD SELBORNE, C.). 
—Davis v. TREHARNE (1881), 6 App. Cas. 460; 
50 L. J. Q. B. 665 ; 29 W. R. 869, H. L. 
ae :—Consd. man v. Day (1883), 47 L. T. 


Cha 
Apld. Love v. Bell (1884), 9 App. Cas. 286; Marquiss 
v. Pease & Partners (1888), 4 T. Ln 69 F s 








* e e Grecn- 
well v. Low Beochburn Coal Co., (1897] 2 Q. B. 165. 
Apld. New Sharlston Collicries Co. v. Wostmoreland 
(1900), [1904] 2 Ch. 443, n. » Mundy v. Rutland 
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(1883), 23 Ch. D. 81; Pountney v. Clayton (1883), 11 

Q. B. D. 820; Consett Waterworks v. Ritson (1889), 

22 a. B. D. 318; Twyerould v. Chamber Colliery Co., 

(1892) W. N. 27; L. & N. W. Ry. v. Evans, (1893) 1 Ch. 

16; Sitwell v. Londesborough, (1905) 1 Ch. 460; Butter- 

knowle Colliery Co. ». Bishop Auckland Industrial Co-op. 

Co., [1906] A. C. 305; Thomson v. St. Catharine’s Col- 

lege, Cainbridge, etc., [1919] A. C. 468; Westhoughton 

U. D.C. v. Wigan Coal & Iron Co., [1919] 1 Ch. 159. 

955. -|— JONES v. CONSOLI- 
DATED ANTIIRACITE COLLIERIES, LTD. & DYNEVOR 
(Lorp), No. 941, anie. 

956. —— Not referable to surface injury— 
Provision against entry on to surface.|—As by the 
express words of the reservation the mine owner 
in working the mines is not to enter upon the 
po of land conveyed by the deed, the damage 

o the buildings for which compensation is to be 
given must be damage to the buildngs caused by 
the removal of the minerals rescrved (MEL- 

LISH, J..J.).—ASPDEN v. SEDDON (1875), 10 Ch. 

App. 304; 44 1. J. Ch. 359; 32 L. T. 415; 30 

J. P. 597; 23 W. R. 580, L. JJ. 3 subsequent pro- 

cecdings, sub nom. ASPDEN v. SEDDON, PRESTON 

v. SEDDON (1876), 1 Ex. D. 496. 

Annotations :-—Refd. Gill v. Dickinson (1880), 5 Q. B. 1). 
159; Dalton v. Angus (1831), 6 App. Cas. 740; Dixon 
v. White (1883), 8 App. Cas. 833; Mundy v. Rutland 
(1883), 23 Ch. D. 81; Love v. Bell (1884), 9 App. Cas. 
286; Hayles v. Poaso, [1899] 1 Ch. 567; Ze 
Ormond v. De Launay (1913), 82 L. J. Ch. 309. 
Haywood v. Brunswick Bldg. Soc. (1881), 8 Q. B. D. 403. 
957. Compensation adequate — Damage to 

building & crops.|—TP tf. declared for injury caused 

to his land by defts. wrongfully & negligently 
excavating & working ccrtaim mines under & ad- 
jacent to the said land, & thereby the land gave 
way & sank, & a certain mill, cottage, & other 
buildings became prostrate & ruinous, & a stream 
of water was diverted from pltf.’s land. The pleas 
demurred to were based upon an indenture of 
lease made before pltf. became possessed of the 
land as alleged, by which the owncrs in fee demised 

& leased unto certain lessees, whose interest after- 

wards vested in defts., for thirty-eight ycars from 

Mar. 25, 1839, & all manner of veins & scams of 

coal, ironstone, & other stone & minerals of any 

manner or sort whatsoever that should or might 
be found or discovered in or under the said land, 
with full power, liberty, & authority to get the 
coal, ironstone, & other stone, & other minerals 
out of all pits already sunk or open, & the like 
liberty & authority to bore, dig, delve, & sink as 
many other pits as the lessees might think neces- 
sary. The lessees were to make reasonable satis- 
faction to the said owners in fee, their heirs & 
assigns, & their tenants, for the damage done to 
them respectively by the surface of their land 
being covered with rubbish or otherwise injured, 
or as they might sustain as well by the injury 
done to the lands of the said owners in fee in 
sinking & getting the said mines & minerals, 

& converting coal into charcoal, as for such ae 

or injury as might be done or caused in the dwell- 

ing-houses or other buildings of the said owners 
by so doing. ‘The lessees covenanted at their 
own costs & charges in case of damage on, injury 
to such buildings to rebuild or repair tame ; 

also over & besides the iminediate damage to 
stock or crops so damaged to pay a satisfaction 
for all damages & trespasses sustained by the 
owners in fee after the rate of 40s. per a2num for 
five years from the commencement of the damage, 

& after that time to pay such a price for the land 

so damaged as should be settled by arbitration. 

Upon the payment by the lessees of the price so 

settled, they were to have the free use & posses- 

sion of the damaged land for the residue of the term 
demised. Defts. averred that the damage alleged 
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in the declaration was done by them in working 
eir mines in pursuance of their lease, & they 

were always willing to settle the compensation in 

accordance with the covenants thereof. Besides 
demurring to these pleas on the ground that the 

said indenture of lease did not expressly or im- 

pliedly deprive pltf. of the right to have his land 

supported, & that the covenants set out merely 
gave a cumulative remedy; pltf. also replied 
that the buildings damaged had been erected 
since the making of the said lease :—Held : (1) by 
this indenture of lease the owners in fee granted 
the absolute right to the minerals; & (2) piltf.’s 
remedy for the loss of the support of his land & 
buildings was restricted to that provided by the 

covenants in the lease.—SMITu v. DARBY (1872), 

L. R. 7Q.B. 716; 42 L. J. Q. B. 140; 26 L. T. 

762; 37J.P.4; 20 W. R. 982. 

Annotations :-—As to (1 . D P , 

Public Buildings Coase - Angus (Jat), 6 ene Oa 

740; Butterley Co. v. New Hucknall! Colliery Co. (1808) 

78 L. J. Ch. 63. As to (2) Refd. Aspden v. Seddon (1875 

10 Ch. App. 394; Boll vo. Love (1883), . B. D. 547 

Mundy ». Rutland (1883), 31 W. R. 510; Pountnoy v. 

Clayton (1883), 11 Q. B. D. 820; Consett Watorworks 

Co. v. Ritson (1889), [1922] 2 Ch. 187, n.; Butterknowle 

Colliery Co, v. Bishop Auckland Industrial Co-op. Co., 

[1906] A. C. 305. 

958. ——— Damage to surface soil & 
herbage.J—CHAMBER CoLLigRy Co., Lrp. »v. 
T'WYEROULD (1893), [1915] 1 Ch. 268, n., H. L.3 
affy. S. C. sub nom. 'TWYEROULD v. CHAMBER COL- 
LIERY Co., [1892] W. N. 27, C. A. 

Annotations :—-Consd. New Sharlston Cullieries Co. v. West- 
morland (1900), |190t] 2 Ch. 443, n. Apld. N. K. Ry. v. 
Hastings, [1900] A. ('. 260. Refd. Beard v. Moira Collicry 
Go., [1915] 1 Ch, 257; Davies v. Powoll Duffryn Steam 
Coal Co., [1917] 1 Ch. 488; Consett Industrial & Provi- 
dent Soc. v. Consett Iron Co., [1922] 2 Ch. 135. 

959. Compensation inadequate.]—BUTTER- 
KNOWLE COLLIERY Co. v. BISHOP AUCKLAND 
INDUSTRIAL CO-OPERATIVE Co., No. 934, anie. 

—— Mines under commons.}/—Sce Commons, 
Vol. XI., pp. 65, 66, Nos. 907-910. 

960. Effect of absence of compensation clause— 
Whether conclusive of right to support.|— 
BUTTERKNOWLE COLLIERY Co. v. BisHoP AUCK- 
LAND INDUSTRIAL CO-OPERATIVE Co., No. 934, 


ante. 








Mines under commons.|—See CoMMONS, 
Vol. XI., p. 66, No. 911. 

Compensation in case of compulsory purchase of 
lands.|— Sce, generally, COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 152-163. 





D. By Custom. 


Sec, generally, Custom & Usaags, Vol. XVII., 
p. 18, Nos. 187, 188. 

961. Where custom applies—-Custom at time of 
reservation.|—SMAR?T v. MorrToN, No. 953, ante. 

62. —— Not custom of county.|—DaAvis v. 
TREMARNE, No. 954, ante. 

963. Waste lands—Custom to let down surface 
without compensation — Bad.|—-A custom of a 
manor for the lord to dig mines under the waste 
lands without leaving any support to the surface, 
or making any satisfaction for the injury caused 
by such surface, is bad.— BLACKETT v. BRADLEY 
(1862),1B. & 8.940; 831 L.J.Q. B. 65; 5L. T. 
832; 26 J. P. 358; 8 Jur. N. S. 588; 121 KE. KR. 
963. 

Annotations :—-N.F, Gill v. Dickiuson (1880), 5 Q. B. D. 

159. Consd. Boll v. Love (1883), 10 Q. B. D. 547. Distd. 

Butterknowle Colliery Co. v. Bishop Auckland Industrial 


Co-op. Co., [1906] A. C. 305. Refd. Wakefield v. Buccleuch 
(1867), L. R. 4 Kq. 613; Consett Industrial & Provident 


3; Co 
Soc. v. Consett Iron Co., [1922] 2 Ch. 135. 
Effect of inclosure Acts.]— Sec 
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964. Copyhold lands—Custom to let down sur- 
face paying compensation—Good.|—ASPDEN v. 
SEDDON, PRESTON v. SAME, No. 708, ante. 

—.]—See CopyHoxnps, Vol. XIII., pp. 80, 
81, Nos. 1020-1027. 


E.. By Statute 

965. Lands compulsorily conveyed—Under local 
Act.]|— MANCHESTER, SHEFFIELD & LINCOLNSHIRE 
Ry. Co. v. JOHNSON (1883), 36 Ch. D. 629, n. ; 
cited in 57 L. J. Ch. p. 156, D. O. 

Annotation :—Consd. Evans v. M. S. & L. Ry. (1887), 36 

Ch. D. 626. 

966. ——_- ——— Effect of subsequent incorpora- 
tion of Railways Clauses Consolidation Act, 1845 
(ce. 20).]}—A local Act in 1829 provided that a 
landowner in conveying his land to the co. might 
reserve the mines, but he should not be able to 
work those under the railway without findng 
security for any damage that might result. B., 
on conveying his lands reserved the mines. After- 
wards the W. ry. co. obtained an Act converting 
their line which was originally intended to be a 
tramroad into a line for locomotives, & it was 
afterwards amalgamated with the C. line the Act 
for which incorporated above Act :—Held: B. 
could not, under above Act, insist on working the 
mines so as to endanger the railway until the co. 
purchased them, for his conveyance impliedly 
covenanted that the surface should have suffi- 
cient subjacent & adjacent support, & the general 
Act did not apply to cases where the land had 
been regulated by a prior contract.—CALEDONIAN 
Ry. Co. v. BELNAVEN (Lorn) (1857), 29 L. T. 
O. S. 286; 3 Jur. N. 8. 573; 3 Macq. 56, FI. L. 

——.]—See, gencrally, COMPULSORY PURCHASH 
OF LAND, Vol. XI., pp. 152-156, 158-161. 

Inclosure Acts.}—Scc Commons, Vol. XI., pp. 
63-68, Nos. 898-919. 

Subsidence caused by brine pumping.|—JSce 
Brine Pumping (Compensation for Subsidence) 
Act, 1891 (c. 40). 


ee Ae ee 


SuB-sEcT. 4.—-DISTURBANCE OF SUPPORT. 
A. What amounts to Disturbance. 


See HASEMENTS, Vol. XILX., pp. 173, 174, Nos. 
1230-1233. 


B. Remedies. 
(a) When Cause of Action Arises. 


967. General rule—Not until damage suffered. 
—The owner of the mincs might have remove 
every atom of the minerals without being liable 
to an action if the soil above had not fallen. So, 
if the superincumbent strata rested on the minerals 
he might have abstracted them, & substituted 
stone, or brick or any other substance, & would 
not have incurred any liability if the surface had 
not sunk (CRESSWELL, J.).—IROWBKOTIIAM  v. 
WILSON (1857), 8 E. & B. 123; 271. J.Q. B. 61; 
29 L. TT’, O. S. 357 4 3 Jur. N. S. 1297 ; 5 W. R. 
820; 120 BE. It. 45, Ex. Ch.; affd. (1860), 8 Lf. L. 
Cas. 348, H. L. 

Annotations :—Consd. Durley Main Collicry Co. v. Mitchell 
(1888), 11 App. Cas. 127. Refd. Dugdale v. Robertson 
ae, 3 K. J. 695; Bonomi v. Backhouse yii880), 

. B. & E. 646; Brown v. Robins (1859), 4 H. & N. 186; 

Scots Mines Co. v. Leadhilla Mines Co. (1859), 34 L. T. O. 8S. 

34; Blackett v. Bradloy peta) 1b. & S. 940; Shafto 

wv. Johnson (1863), 8 B. S. 262, u.; : tes 

1865), 6 New Rep. 92; Richards v. eT (1866), 4 

.& C, 653 Williams v. Bagnall (1868), 1 R. 272 

Woodall v. Hingley (1866), 14 L. T. 167; 

Jenkins (1868), 18 L. T. 437; Buccleuch v. Wakefield 
. R. 7 Exch. 379; Hext v. Gill (1872), 7 Ch. App, 699 ; 

Smith v. Darby (1872), L. R. 7 Q. B. 7163 Aspden v. 
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Secl. Neh i support: Sub-sect. 4, B. (a), (0), . 
i. 


(c) & ( 
Seddon (1875), 10 Ch. App. 394; Ramsay ov. Blair (1876), 
1 App. Cas. 701; Bell v. Love (1883), 10 Q. B. D. 547; 
Dixon v. White (1883), 8 App. Cas. 833; -Pountney v. 
11 Q. B. D. 820 ; Consett Waterworks Co, 
taon (1889), [1922] 2 Ch. 187, n.; G.N. Ry. v. I. R. 
Comrs., [1901) 1 K. B. 416; Sitwell v. Londesborough, 
11006) 1 Ch. 460; Butterknowle Colliery Co. v. Bishop 
Auckland Industrial Co-op. Co., (1906) A. C. 305; 
Butterloy Co. v. Now Hucknall Colliery Co., [1910] A. C. 
381; Davies ». Powell Duffryn Steam Coal Co., [1917] 1 
Ch. 488; Thomson »v. St. Catharine’s tag Cambridge, 
eto. (1918), 118 L. T. 758 ; Westhoughton U. C. v. Wigan 
Coal & Iron Co., [1919]1 Ch. 159 ; Davies v. Powel Duffryn 
Steam Coal Co. (No. 2) (1921), 91 L. J. Ch. 40; Consett 
Industrial & Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. Mentd. Solomon v. Vintners’ Co. (1859), 4 
.& N. 685; Jones v. Tapling (1862), 8 Jur. N. 8. 333; 
Murchie v. Black (1865), 19 C. B. N. 8. 190; Hammer- 
xmith, otc. Ry. v. Brand (1869), L. R. 4 H. L. 171; 
Hall v. Byron (1876), 4 Ch. D. 667; Daiton v. Angus 
(1881), 6 App: Cas. 740; N. B. Ry. v. Park Yard = 
[1898] A. ©. 643. 
See, further, LIMITATION OF ACTIONS, Vol. 
XXXII., Pp 340, 841, Nos. 237-240; Eass- 
DAMAUWEsS, Vol. XVII., pp. 90, 91, Nos. 77-82. 


(6) Who may Sue and be Sued. 


968. Who may sue—Local authority.] —A 
local authority may act as relators in an action 
brought by the A.-G. for the purpose of abating 
w public nuisance, & may themselves maintain 
an action for damages for a nuisance affecting 
property of which they are the actual owners. 

The proposition contended for is that because 
a local board is a corpn. existing fo: statutory pur- 
poses it has not the ordinary proprietary rights 
in respect of property which belongs to it. That 
is &@ very novel proposition & it has been candidly 
admitted that, if it is well founded, to put an 
extreme case, the corpn. of Liverpool, who are 
the owners of St. George’s Hall, would have no 
right of action against a private person who, in 
working his coal mine, undermined the hall & lect 
it down & destroyed it. But in such a case the 
corpn. have, as it seems to me, the ordinary 
common law rights attached to the possession of 
real property (WILLS, J.).—A.-G. v. LOGAN, [1891] 
2Q.B.100; 65 L. T. 162; 55 J.P.615; 7T.L. R. 


279, D. C. 
Annotations :—Consd. Wednesbury Corpn. v. Lo Holes 
Colliery Co., [1907] 1 K. B. 78. Refd. A.-G. ee 


R. C. v. Garner, [1907] 2 K. B. 480. 
.|—See Highways, Vol. XXVI., pp. 
331, 455, 456, Nos. 628-631, 1715, 1716. 

——.]—See, generally, KASEMENTS, Vol. XIX., 
pp. 184-186, Nos. 1340-1371. 

969. Who may be sued — Personal representa- 
tives..—Hte DONEGAL (MARQUIS), DIMOND ». 
PENNINGTON, [1888] W. N. 112. 

-|—See ExeEcutors, Vol. XXIV., p. 
648, Nos. 6741, 6742. 

Trustee.|——Sece ExEcutors, Vol. XXIV., 
p. 658, No. 6850. 

——.]—See, generally, EASEMENTS, Vol. XIX., 
pp. 186, 187, Nos. 1372-1378. 








ow. Ee 








(c) Damages. 
See, generally, EASEMENTS, Vol. 


XIX., pp. 192- 
195, Nos. 1443-1472; DAMAGES, Vole XVII, 
p. 78 et seq. 


970. Right to damages.]——JerrrRigs v. WIL- 
LIAMS, No. 906, anie. 


PART XIII. SECT. 1, SUB-SECT. 4.— 
B. (b). 


PART XIII. SECT. 1, SUB-SECT. 4.— 
B. (6c). 


Mines, MINERALS AND QUARRIES. 





971. a. — PRICE v. PLASKYNASTON COL- 
LIERY Cu., No. 920, ante. 
972. -]—(1) Mines were granted by deed, 


with power to the grantee & his assigns to work, 
making reasonable compensation for all damage 
occasioned to the surface of the lands, or to build- 
ings thereon, by the exercise of the powers by the 
indenture granted :—Held: damage by subsi- 
dence was not covered by the compensation clause, 
& therefore the assigns of the grantee were liable 
to an action to recover damages for injury done 
to the surface of the land by subsidence caused 
by working the mines. 

(2) A lessee of underground strata is not liable 
in damages to the owner of buildings on the 
surface, who has acquired a right to have the 
buildings uninjured by underground workings, 
for injury occasioned to the buildings by reason 
of subsidence happening during the currency of 
the lease, caused, not by any act of commission 
on the part of the lessee, but resulting from an 
excavation made in the underground strata by 
the lessee’s predecessor in title prior to the date 
of the lease. Therefore, where pltfs.’ buildings, 
erected more than twenty years before action, on 
land, the mines under which were worked by 
defts. under a lIcase, were injured, during the 
currency of the lease, & within six years before 
action, by subsidence caused, not by the acts of 
defts., but by the acts of their predecessor in title, 
done prior to the date of the lease :—Held: defts. 
were not liable-—GREENWELL v. LOW BEECH- 
BURN Coat Co., [1897] 2 Q: B. 165; 66 L. J. 
Q. B. 643; 76 L. T. 759; 13 T. L. R. 471. 
Annotations :—As to (2) Consd. Hall v. Norfolk, [1900] 2 
Ch. 493. Generally, . Westinoreland v. New Sharlston 
esr A aia (1898), 79 L. T. 716; A.-G. v. Roe, [1915] 

9738. ——.]—WESTHOUGHTON URBAN COUNCIL 
v. WIGAN CoaL & IRON Co., No. 800, ante. 

974. Action on covenant for compensation — 
Cumulative remedy.]—HarRis v. RYpING, No. 945, 
anie. 

975. What damages recoverable—Ordinary use 
of land to be considered.|—A conveyance of land 
in fee was made subject to a reservation to the 
grantors of mines & minerals, & extensive powers 
of occupying & using the surface for the purpose 
of working same. It was provided thereby that 
it should not be lawful for the grantee to do or 
suffer anything to be done whereby the grantors 
should be prevented, hindered, or obstructed in 
the exercise of the powers reserved, & also that 
the grantors should make to the grantee annually 
reasonable compensation for e or spoil of 
ground to be occasioned by the exercise of the 
reserved powers. Previously to the date of the 
deed of conveyance the premises were leased to 
the grantee, subject to similar reservations to 
those in the conveyance, & workings already 
existed which had taken place under such reserva- 
tions :—Held: (1) no restriction was placed by 
the words of the conveyance on the use by the 
grantee of the land for any purpose to which it 
was applicable so long as he did not touch or 
interfere with the minerals, & the compensation: 
for damage or spoil of ground occasioned by the 
exercise of the powers reserved must be estimated 
with reference to the value of the land for any 
purpose to which an ordinary owner might put 
it; & (2) compensation was due in respect of 


necessary for the foundations of new 
buildings the pate Co 


reon. ® 
n. Grantor of irrevocable licence— 975 1. 4 le— | Lip. v. BaRR (1904), 6 F. (Ct. of Seas.) 
no liable for subsidence caused by | Ordina wee of land te be ovactiionet te 524; 41 Sc. L. KR. 385; 11 8. L. T. 
Licence. |-—-ATRINBON v, KING (1878), | The obligation to pay for damages to | 710.—SCOT. 
- R. ir. 320.— IR. vacant ground includes the extra cost 
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damage — from the use subsequently to the. 
conveyance of land included therein that had 
been previously occupied & used for mining 
purposes, but not in respect of the mere existence 
of workings in being at the time of the deed, or 
their subsequent user without any fresh damage. 
—MORDUE v. DURHAM (DEAN & CHAPTER) (1873), 
veer 8 C. P. 336; 42 L. J.C. P2114; 28 L. T. 

976. ——— Not in respect of old workings.] — 
ee v. DuRIAM (DEAN & CHAPTER), No. 975, 
ante. 





——.]—Scc EASEMENTS, Vol. XIX, p. 187, 
ip are 1378. 
ee, further, DAMAGEs, Vol. XVII. . 90, 91, 

Nos. 77-85. Pee 

977. Costs of inquiry as to damages—Whether 
included in costs of action—Compromise.]—PIitis. 
brought two actions against defts. to recover 
damages caused by the subsidence of land of 
which they were owners in fee by reason of the 
working by defts. of their mines lateral & vertical 
to pltfs.’ lands. By consent, an order was made 
in both actions directing an inquiry before an 
official referee as to damages in each action, the 
costs of such inquiries to be in the discretion of 
the official referee, A large sum in costs was 
incurred by pltfs. in respect to the inquirics 
under two orders by the official referee, but sub- 
sequently a compromise was arranged, & an agree- 
ment was executed by the parties in 1914 under 
which all proceedings in the two actions were 
stayed & defts. agreed to pay pltfs.’ costs of the 
actions :—Held: under the circumstances pltfs.’ 
costs of the actions included their costs of the 
inquiries so far as they had proceeded.—STOKE- 
UPON-TRENT CORPN. v. STAFFORDSHIRE COAL & 
Iron Co. (1916), 85 L. J. Ch. $12; 115 L. I. 621; 
80 J. P. 273. 

Damage to highways.|—See Wiauways, Vol. 
XXVI., pp. 331, 439, 455, 456, Nos. 6209-631, 
1564, 1565, 1715, 1716. 


(ad) Injunction. 
1. In General. 


See, generally, INJUNCTION, Vol. XXVIII., pp. 
361 et seq. 


978. When granted— Whether granted quia 
rr aaa v. RUTLAND (DUKE), No. 931, 
ante. 

979. When damage irreparable.|— 
I have no doubt this ct. would interfere by in- 
junction on the ground it always interferes upon— 
namely, to prevent irreparable damage when the 
damage is only threatened (JESSEL, M.R.).— 
BIRMINGHAM CORPN. v. ALLEN (1877), 6 Ch. D. 
284; 46 lL. J. Ch. 673; 37 L. T. 207; 42 J. P. 
184; 25 W. ht. 810, C. A. 

Annotations :—Refd. Darley Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas. 127; Manchester Corpn. v. New 
Moss Colliery, [1906] 1 Ch. 278; Salt Union v. Brunner, 
Mond, {1906] 2 K. B. 822; L. & N. W. Ry. v. Howley 

Park Coal & Cannel Co. (1910), 103 L. T. 26; Manley v. 

Burn, (1916) 2 K. B. 121. Mentd. Dalton v. Angus 
(1881), 6 App. Cas. 740. 

980. —— ——— When intention of working 
expressed.|—Sippons v. Suort, No. 912, ante. 

981. When damage imminent & 
certain.|—No injunction [against excavation, 
whereby an adjoining owner’s soil is let down] 
could be obtained unless injury was imminent & 
certain (LORD BRAMWELL).—DARLEY MAIN COL- 
LIERY Co. v. MITCHELL (1886), 11 App. Cas. 127 ; 
55 L. J. Q. B. 529; 54 L. T. 882; 51 J. P. 148; 
21T. L. BR. 301, H. L.; affg. 8S. C. sub nom. Mit- 
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CHELL v. DARLEY MAIN COLLIERY Co. (1884), 14 
Q. B. D. 125, C. A. 


Annotations :—Refd. Hall v. Norfolk, {4900 2 Ch. 493; 
Kennard v. Cory, [1922] 1 Ch. 265. entd. Brunsden v. 
Humphrey (1884), 14 Q. B. D. 141; Serrao v. Noel (1885) 
15 Q. B. D. 549; bie v. Wallsend L. B., (1891) 1 
Q. B. 603; A.-G. v. Conduit Colliery Co., [1895] 1 Q. B. 

301: Greenwell v. Low Beechburn Coal Co., [1897] 2 

a: B. 165; Jordeson v. Sutton, Southcoates & Drypool 
as Co. (1898), 67 L. J. Ch. 666; Markey v. Tolworth 

Joint Hospital District Board (1900), 69 L. J. Q. B. 738 ; 

Carey v. Bermondsey B. C. ty 2L. G. R. 219; Har- 

ik bee v. Derby Corpn., [1905}] 1 Ch. 205; West aE 

Colliery Co. v. Tunnicliffe & Hampson, [1908] A. C. 27; 

Manley v. Burn, [1916] 2 K. B. 121; Nash v. Rochford 

R. D. C., (1917] 1 K. B. 884; Boynton v. Ancholine 

Drainage & Navigation Comrs., (1921) 2 K. B. 213 ; 

Corpn., [1926] 1 


he fat & Roby Gas Co. v. Liverpool 
kK. B. 146. 
~J—See, generally, INJUNCTION, Vol. 
XXVITI., pp. 404-411, Nos. 311-365; EKASE- 
MENTS, Vol. XIX., pp. 188, 189, Nos. 1391-1400. 
982. When subsidence caused—Though no 
substantial damage proved.|—In the year 1865 
Lady W., pltf.’s predecessor in title, sold & con- 
veyed to J. C. & Sons, Ltd., at the price of £26,500, 
all the mines, veins, & seams of coal, iron, & other 
ores under certain hereditaments known as the 
S. estate, containing 1,178 acres or thereabouts, 
together with full power to make, sink, & work 
all such pits, shafts, drifts, levels, & do all such 
other acts as might be deemed necessary or con- 
venient for working, searching for, getting & raising 
the same & to do all other works & things which 
might be necessary or convenient for the purposes 
aforesaid, or any of them, doing as little damage 
as might be consistent with the due & proper 
carrying out of the said works. The deed con- 
tained a covenant by the co. not to sink any shaft 
or drive any level which should or might weaken 
or damage any building on the vendor's lands, 
& to make satisfaction to be assessed as therein 
mentioned for the spuil, or damage, or injury done 
to, in, & upon the said lands by the machinery 
for getting & raising the said coal, or by the sink- 
ing or working of any pit or shaft, or otherwise 
by virtue of or under the powers aforesaid. Defts. 
in this action were lessees of J. C. & Sons, Ltd. 
They were working on the long-wall system some 
of the deeper seams of coal under the S. estate, 
& had caused some subsidence of the surface in 
places, but no substantial damage was proved. 
Pitf. brought this action for an injunction to re- 
strain defts. from working the coal so as to cause 
subsidence of the surface. Defts. claimed a right 
to cause subsidence as long as they worked in a 
proper method. There was a conflict of evidence 
whether it was possible tou work the coal at all 
without causing subsidence, but it was in effect 
admitted that it was not possible to do so at a 
profit :—Held: the grant of the minerals did not 
expressly or by necessary implication give power 
to let down the surface, & pltf. was entitled to the 
injunction.—-NEW SHARLSTON COLLIERIES Co., 
LID. v. WESTMORLAND (EARL) (1900), [1904] 2 
Ch. 448, n.; 73 L. J. Ch. 338, n.; 82 L. T. 725, 
Hi. L.; affg. S. C. sub nom. WESTMORELAND 
(EARL) v. NEW SHARLSTON COLLIERY Co., LTD. 
(1899), 80 L. T. 846,C. A. 


Annotations :—Retd. Butterknowle Colliery Co. v. Bishop 
wv. Moira Colliery Co., [19 9] 1 Ch. 257; Davies v. Powell 
Duffryn Steam Coal Co., [1917] 1 Ch. 488; Thomson v. 
St. Catharine’s College, Cambridge, é 8 
758; Welldon v. Butterley Co., [1920] 1 Ch. 130; Consett 
ee & Provident . v Consett Iron Co., [1922] 

e ue 


983. -]}—A local authority were the 
owners of the surface of land & of the schools 
erected thereon. The minerals underlying their 
land & the adjoining lands had been for many 
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Sect. 1.—Right of su 
ai., &@ (e). Sect. 
years worked by defts. The surface of pltf.’s 
land subsided with consequent injury to the schools 
& pltfs. sued defts. claiming an injunction & 
damages for the injury caused by their workings. 
Defts. alleged that the subsidence & injury had 
been occasioned by old workings, &, alternatively, 
that pltfs. were only entitled to relief in respect 
of damage, if any, caused since 1909, 7.e. within 
six years before the issue of the writ :—Held: 
on the evidence, subsidence & damage had been 
occasioned by defts. workings since 1909, & pitts. 
were entitled to an injunction & an inquiry as 
to damage on that footing —DuRuAM COUNTY 
COUNCIL v. SouTIE MEDOMSLEY COLLIERY, LTD. 
(OWNERS) (1916), 80 J. P. 343. 

984. ——— Not where provision for indemnity. }— 
BUTTERLEY Co., Iirp. v. NEW HuCKNALL Col- 
LiuRY Co., Lrn., No. 940, ante. 

——— When damages not adequate remedy.|— 
See INJUNCTION, Vol. XXVIII., p. 405, Nos. 320, 
321; IASEMENTS, Vol. XIX., p. 187, No. 1379. 

985. Ground for refusal — Not failure to allege 
damages not adequate remedy.] —SIDDONS v. 
SHORT, No. 912, ante. 

986. Form of injunction.) —Proup v. Bates, 
No. 17, ante. 


is Sub-sect. 4, B. (d) i. & 


ii. Interim Injunction. 

Sce, gencrally, INJUNCTION, Vol. XXVIII., pp. 
371 et seq. 

987. When interim injunction wil be granted— 
Not when merely risk of irreparable damage.|— 
An injunction to restrain the working of valuable 
mines refused, under the circumstances, on con- 
dition of deft.’s making certain admissions for the 
purpose of enabling pltf. to bring an action, 
although there was reason to apprehend that: if 
the working was continued, pltf.’s houses upon the 
surface would be totally destroyed or irreparably 
_ damaged before the legal right could be decided. 

By granting the injunction I shall be stopping 
the working of the mine, a thing which, of all 
others, this ct. is most averse to do, though it may 
under certain circumstances be compelled to do 
it (LORD COTTENHAM, C.).—HILTON ». GRANVILLE 
(LORD) (1841), 4 Beav. 130; Cr. & Ph. 283; 10 
L. J. Ch. 398; 49 H.R. 288. 


Annotations :-—Mentd. Ridgway v. Roberts (1844), 4 Hare, 
106; Albert (Prince) v. Strange (1849), 1 it & thw 1. 


988. By consent./|—LAYNTON v. LEONARD 
(1853), Seton’s Judgments & Orders, 6th ed. 576. 

989. -) — WALL v. Dunn (1876), 
Seton's Judgments & Orders, 6th ed. 574. 











(e) Inspection. 

890. Power of court to order — Inspection of 
workings.]—'Che ct. will order the lessces of a 
colliery, who have worked the coal pits demised 
to them by means of a shaft made on their own 
adjoining land, to permit inspection & access to 
the colliery demised by having access to it through 
& over the lessees’ own land, to ascertain the 
extent, condition, & state of such colliery. 

In cases where orders of this kind have been 
made, they have been made on the ground of 
‘ necessity ”? ; that, without some such inspection 
pitf. was wholly unable to prove his case. There 
was an allegation in the present case also as to 


Cn oe = 
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0921. Extent of copies fp ect cts 
necessary for convenient wor : 
CoNIAGAS {irae ©. COBALT & Te: 


v, JACOBSON & 


O. W. R. 761; 20 0. 
992 li. ——- ——.]|—_ 13. 
LAND tv. STEWART (1891), 
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the working for coal under the buil » which 
had caused them to crack & sink, & that, therefore, 
there was now no adequate support; now the 
moment inadequate support commenced, irre- 
parable damage forthwith followed, which rendered 
this also a case of irreparable damage; this was 
to some extent admitted by the answer, & against 
which damage pitf. had a right to be protected by 
an injunction, when such irreparable damage was 
made to appear. In similar cases the ct. had 
allowed inspection to be made before the hearing 
of the cause (W1GRAM, V.-C.).—LEWIS v. MARSH 
aeeli 8 Hare, 97; 13 L. T. O. S. 80; 68 KE. Rh. 


991. —— -}] — BAYNTON v. LEONARD 
(1853), Seton’s Judgments & Orders, 6th ed. 576. 
-} — See, generally, INJUNCTION, Vol. 
XXVIII., pp. 509, 510, Nos. 1141-1148; R. 8. C., 
Ord. 50, r. 3. 








Siecr. 2.—RIGHTS AFFECTING ENJOYMENT OF 
SURFACE. 


Implied rights of working—On severance of 
minerals.|—See Part IV., Sect. 1, ante. 

992. Extent of implied rights— Acts necessary 
for convenient working.|—A. being scised in fee 
of the manor of I. & the demesne lands thereof, 
& of all the coal mines lying under the manor, 
enfeoffed C. of & in certain closes, except & always 
reserved to the feoffor, his heirs, & assigns, 
tithes of corn & grain, & also except & always 
reserved out of the said feoffment unto the feoffor 
& his heirs, all the coals in all or any of the said 
lands & premises, together with free liberty for 
them, the feoffor & his heirs, & his & their assigns 
& servants, at all times thereafter, during the time 
that he, the feoffur, & his heirs should continue 
owners & proprietors of the demesne lands of F., 
tu sink & dig pits, or otherwise to sough & get 
coals in all & every the lands & premises, & to sell 
& carry away the same with carts & carriages, or 
otherwise to dispose of the same coals at his & 
their free will & pleasure ; he, the feoffor, & his 
heirs, paying to the feoffee, his heirs, & assigns, 
such satisfaction for the damages as two neigh- 
bours, indifferently chosen by the feotfee & feoffor, 
their heirs, & assigns, should from time to time 
award. The heirs of the feoffor having for a 
valuable consideration conveyed to a purchaser 
in fee the manor of F. & its demesne lands, with 
its appurtenances, & all the coal mines under, 
amongst others, the lands in question, etc. :— 
Held: the coals were, by the exception, reserved 
to the feoffor in fee, & therefore they passed to the 
purchaser; &, also, the latter was entitled, under 
the express liberty reserved, to enter upon the 
land, to dig pits, & get the coals, so long as he 
remained owner of the demesne lands :—Semble : 
the express liberty is not restrictive of that which 
would be implicd by law to get the coals, & the 
purchaser would be entitled to an incidental right 
to get them co-extensive with his estate. 

The incidental power would warrant nothing 
beyond what was strictly necessary for 
convenient working of the coals; it would allow 
no use of the surface, no deposit upon it to a greater 
extent or for a longer duration than should be 





SON Mrat Co., CONIAGAS MINES, Lrp. | Sess.) 957; 28 Sc. L. R. 735.—SCOT. 


Bias (1910), 15 992 iii, ——— ———.]—- ANDERSON ?. 
L. ht. (a2.—-CAN. M‘CRACKEN BROTHERS (1900), 9 F. 
ANK oF Scot- | (Ct. of Sess.) 780; 37 Se. L. R. 587; 

18 R. (Ct. of 7 8. L. T. 427.—6COT. 
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necessary, no attendance upon the land of un- 
necessary persons. It would be questionable at 
least, whether it would authorise a deposit upon 
the land for the purposes of sale, & whether it 
would justify the introduction of purchasers to 
view the coals. The express power gives great 
latitude in these respects. ... It has therefore 
its neces use... though it work nothing 
in restraint of the incidental right which A. & his 
heirs would otherwise have had (BAYLEY, J.).— 
CARDIGAN (EARL) v. ARMITAGE (1823), 2 B. & C. 
197; 3 Dow. & Ry. K. B. 414; 107 E. R. 356. 
Annotations :—Apld. Rogers v. Taylor (1857), 1 H. & N. 
706. Distd. Clegg v. Clegg (1861), 3 Giff. 322; Goold v. 
(ireat Westorn peep coat Co. (1865), 2 De G. J. & Sm. 
G00. Consd. Humilton v. Graham (1871), L. R. 2 Se. & 
Diy. 166. Refd. Bullen v. Donning (1826), 5 B. & C. 
842; Doe d. Douglas v. Lock (1835), 2 Ad. & El. 705; 
Kastorn Archipelago Co. v. R. (1853), 2 E. & B. 856; Proud 
v. Bates (1865), 6 New Rep. 92; Savill v. Betholl, [1902] 
2 Ch. 523; Thomson v. St. Catharine’s College, Cambridge 
& Mappin’s Masbro’ Old Browory, ote. (1918), 118 L. T. 
758. Mentd. Scratton v. Brown (1825), 4 B. & C. 485; 
Blackett o. Royal Kxchange Assce. (1832), 1 L. J. Ex. 
101; Wickham v. Hawker (1840), 7M. & W. 63; Morris 
®. Rhydydefed Colliery Co. Clamnorganshire (1858), 5 
Jur. N.S. 339. 
993. ——,|}— DurHAM & SUNDERLAND 
Ry. Co. ve WALKER, No. 1027, post. 


994. —— Boring through upper stratum.| 
—(1) The upper veins or seams of coal of a tract 
in the forest of Dean were awarded or “ galed ”’ 
by the Crown, under 1 & 2 Vict. c. 43, to A., 
with the reservation that the underlying veins 
might be awarded or “‘ galed ’’ to the other parties, 
but to be so worked as not to impcde or injure 
the working of tracts already allotted ; & the veins 
underlying A.’s allotment were afterwards awarded 
or “‘ galed ”? to B. :—Held: the restriction in the 
reservation only applied to the mode of working the 
lower seams when they were reached by the galce 
thereof, & did not limit the right of granting 
liberty to sink shafts through the upper seams ; 
also B. could not be restrained by injunction from 
sinking such a shaft. 

_ (2) The galee, who is the grantor in the reserva- 
tion, has no other estate or interest under his gale 
than the right of getting the seams of coal which 
are granted to him; & after he has gotten the 
coal has interest ceases, & the space occupied by 
the coal that has been won is vested in the Crown 
who remains owner of all that is not granted 
(LonD WESTBURY, C.). 

(3) Where there is a yeneral reservation or 
exception the right or powers complied in such 
reservation or exception shall not be restrained or 
abridged by affirmative words expressive of part of 
that which is implied, because a general power 
which is incident or implied shall not be restrained 
by a particular power given by the grantor in the 
affirmative, which the grantee had before. In 
such a case the maxim “ exrpressum facit cessure 
tacitum ’’ does not apply, & the words giving the 
special power shall not restrain the general power, 
because they are in the affirmative only (Lorp 
WESTBURY, C.).—GOOLD v. GREAT WESTERN 
DEEP COAL Co., GREAT WESTERN DEEP Coat, Co. 
v. GoouD (1865), 2 De G. J. & Sm. 600; 6 New 
Rep. 357; 13 L. T. 109; 29 J. P. 820; 11 Jur. 
N.S. 865; 13 W. BR. 1111; 46 E. R. 508, L. C. 


Annotations :-— Generally, Mentd. Proud ». Bates (1865), 13 
L. T. 61; Hayles v. Pease & Partners, [1899] 1 Ch. 567. 
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995. —— ——.] — Where a railway co. 
purchase under their statutory powers some of the 
underlying minerals as well as the surface of land, 
the rights & obligations which arise from the 
purchase as between the co. & the owner of the 
remaining minerals, are determined by Railwa 
Clauses Consolidation Act, 1845 (c. 33), ss. 77-85, 
not by the common law. 

At common law, where, by agreement, the upper 
portion of land is sold, the mines being reserved, 
without any express stipulation, I think a necessary 
implication arises in favour of the mine owner, that, 
if he cannot get the coal otherwise, he may, working 
in a reasonable way, bore through the upper 
land which is sold to get at the mine. Under the 
statute, where the upper portion of the land is taken 
compulsorily, leaving the mine, I think the 
implication must be the same (LORD ESHER, 
M.R.).—Re GERARD (LORD) & LONDON & NORTIL 
WESTERN Ry. Co.’s ARBITRATION, [1895] 1 Q. B. 
459; 64L. J. Q. B. 260; 72 L. T. 142; 43 W. RR. 
3743; 11 T. L. R. 1703; sub nom. Re Lonpon & 
ae WESTERN Iiy. Co. & GERARD (Lonp), 14 

. 201, C. A. 


Annotations :-—Refd. Glaumorganshire Canal Navigation Co. 
v. Nixon’s Navigation Co. (1901), 85 LL. T. 53; Manchester 
Corpn. ». New Moss Colliery, [1906] 1 Ch. 278. Mentd. 
Re Carlisle & Northumberland County Council (1911), 10 





L. G. Rh. 50; L. & N. W. Ry. v. Howloy Park Coal & 
Cannel Co., [1911] 2 Ch. 97. 
996. -——-- ---— Permanent destruction of sur- 


face.]|—39 Geo. 3, c. 21, which cnabled ecclesiastical 
corpns. to scll lands for the redemption of the land 
tax, provided in sect. 12 that no mincrals belonging 
to any lands sold by such corpn. should pass in 
‘any conveyance of such lands either by express or 
general words, but should be always absolutely 
excepted & reserved as fully as if expressly 
excepted in the conveyance. Land Tax Redemp- 
tion Act, 1817 (c. 100), contained enactments 
confirming invalid sales under the first Act. In 
the interval betwcen the two Acts a prebendary 
sold lands, reserving in the conveyance the pipe 
& potter’s clay thereunder to the prebendary for 
the time being, except within 20 perches from the 
houses & inclosures forming part of the lands sold : 
—Held: the subsequent confirming enactments of 
Land Tax Iedemption Act, 1817 (c. 100), s. 25, 
did not so ratify the conveyance as to give validity 
to the exception from the reservations, but all the 
clay under the Jands conveyed was reserved to the 
prebendary & his successors in title, & they had 
the powers of working the same incident to the 
reservation thereof under the first-mentioned Act. 

There will be a declaration that defts. are not 
entitled to work or get the clay so as to destroy, 
injure or let down the surface of the lands com- 
prised in the indenture (HALL, V.-C.).—WuHID- 
BORNE v0. ECCLESIASTICAL COMRS. FOR ENGLAND 
Meo 7 Ch. D. 375; 47 L. J. Ch. 129; 37 LT. 
346. 

997. ——— ———- ——-.]—_-MARSHALL v. BoRnow- 
DALE PLUMBAGO MINES & MANUFACTURING Uo., 
Lip. (1892), 8 T. L. R. 275. 

9 —— Quarrying.|— BELL v. 
WILSON, No. 2, ante. 

999. -——- -—-- -——-_ Necessity for express 
reservation.|—HExT v. GILL, No. 4], anie. 

1000. ——— Compensation.|—Case in 
which compensation for damage done to an 














—— FPermanent destruc- 
for cxpress 


, 9991. 
tion of surface—Necessity 





by the Icasc.—BLACKBALL ; 
LTD. Vv. SHRIVES (1904), 23 N. Z. L. KR. 


o. Ancillary rights—Depostt of soil 


CoaL Cou., 
from qua on surface.}—The lesseu 
in working 


reservation.}—When the owner of land | 872.—N.Z. the quarry, cast the soil 
grants a lease of tho erals he 999 ii, —— —_-— -—_- ——_. | Dixon | & refuse upon 6 portion of the land in 
retains a right to support of the | », Wurre (1883), 8 App. Cas. 833; | the possession of the lessor & immedi- 
surface, unless an intention that he is | 19 R. (Ct. of Sess.) (H. L.) 45; 20 | ately adjoining the quarry :—Held: 
not to have that right is mado plain | g&¢, LZ, AN ot Roe the lessee had a right to do so as 
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Sect. 2.—Righis affecting enjoyment of surface. Sect. 
3: Sub-sects. 1 & 2, A. & B.] 
estate was awarded once for all, so as to take away 
any right of action for subsequent damage against 
defts., who were held to be not wrongdoers, but 
persons exercising their rights of mining operations 
over the land of pltf., subject to paying compensa- 
tion for the permanent injury thereby occasioned 
to the said estate —Great LAXxEY MINING Co. v. 
oo (1878), 4 App. Cas. 115; 27 W. R. 417, 


1001. —-— -—--~- Temporary disturbance of 
surface.|—WHIDBORNE v. ECCLESIASTICAL COMRS. 
FOR ENGLAND, No. 996, anie. 

1002. ——_- ——- ———.]—-M ARSHALL v. BORROW- 
DALE PLUMBAGO MINES & MANUFACTURING Co., 
Lrp. (1892), 8 T. L. R. 276. 

1003. Ancillary rights—Provision of repair pits 
for sough.j—A. & B. being severally seised of 
parcels of woody ground, & B. having other lands 
adjoining to his woody ground, & intending to make 
a colliery under his ground, A. grants to B. his 
heirs & assigns, liberty for him, his heirs & assigns, 
to carry up a sough or drain through A.’s woody 
ground into B.’s woody ground, & also liberty for 
B. his heirs & assigns, to make two little sough 
pits in A.’s woody ground, for the more easy & 
safe carrying up the tail of the sough, one of which 
was to be covered in as soon as conveniently 
might be after making the sough, & the other to 
be kept open for examining the sough so long as was 
necessary for that purpose, & no longer: & B. 
covenanted that he, his heirs & assigns, would not 
damage the trees growing on A.’s woody ground, 
nor get any of the coals under it, except what 
should arise in the drift of the intended sough, 
& that A., his heirs & assigns, from time to time 
& at all times after might go down into any pit 
or pits of H., his heirs or assigns, to discover 
whether any coals of A., his heirs or assigns, 
should be gotten; & that B., his heirs & assigns, 
should repair any injury to A.’s fence, ete. :— 
Held: by the grant to B., his heirs, etc., of the 
liberty of making the sough in A.’s land the 
liberty of making sought pits at any time after- 
wards, while the object of the grant remained, being 
necessary for the purpose of repairing the sough, 
passed as incident thereto: & the use of such sough, 
for the carrying up of which into B.’s woody ground 
liberty was granted, was not confined to the getting 
of coals under B.’s woody ground, but extended 
also to the adjoining lands of B.: & the liberty of 
making new sough pits for necessary repairs of the 
sough, after the two original sough pits had been 
covered in by mutual consent, was not controlled 
by the special liberty given for maki such 
original sough pits, the uses of which were limited 
by the grant ; it appearing upon the face of it that 
the grant of the sough was intended to have 
continuing operation while any coals in B.’s 
woody ground & adjoining lands remained to be 
gotten. 

It would be very illogical to deduce a conclusion 
from the terms of a deed comprehending covenants, 
without which one of the parties could not have 
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certain rights, & from their not expressly shyt 
matters which would pass as incidents withou 
being mentioned at all, that such matters in the 
nature of incidents were intended not to be 
granted (LORD ELLENBOROUGH, C.J.).—HODGSON 
v. FIELD (1806), 7 East, 613; 3 Smith, K. B. 538 ; 
103 E. R. 238. 


Arn :—Refd. Cardigan v. Armitage (1823), 2 B. & C. 


1004. ——— Deposit of mineral on surface.}— 
CARDIGAN (EARL) v. ARMITAGE, No. 992, ante. 

100: -|—MARSHALL v. BORROWDALE 
PLUMBAGO MINES & MANUFACTURING Co., LTD. 
(1892), 8 ‘T'. L. 1. 275. 

1006. ———- Introduction of strangers on to sur- 
{ace—Prospective purchasers of minerals.|—CaRD1- 
GAN (EARL) v. ARMITAGE, No. 992, ante. 

1007. ——— Erection of machinery—Engine house 
& pond for supply of engine.|—By a deed dated 
in 1630, the grantor conveyed in fee, farm land in 
the manor of A., in the county of Northumberland, 
‘“‘ excepting & reserved out of the grant all mincs 
of coal within the fields & territories of A. afore- 
said, together with sufficient wayleave & stayleave 
to & from the said mines, with liberty of sinking & 
digging pit & pits,’ with a covenant by the 
grantees that they, their heirs & assigns, ‘‘ should 
give such accustomed recompense for digging & 
breaking the ground within A. aforesaid, in which 
any pits should thereafter happen to be sunk 
& wrought, as formerly had been usually given & 
allowed there in like cases.’’ By another deed 
of the same date, same parties conveyed in fee 
farm, to other persons, lands in the manor of H., 
adjoining A., with a like exception, reservation, 
& covenant. Qu.: whether under this reservation 
of a “ sufficient wayleave’”’ the coal owner had 
now a right to make a railway, for the purpose of 
carrying the coals from the mines for shipment 
with cuttings & embankments, & fenced in sv as 
to exclude the owner of the soil :—-Held: (1) the 
right was not confined to such ways as were used 
at the time of the grant ; (2) under the reservation 
of liberty of sinking pits, the right of erecting a 
steam engine, & other machinery necessary for 
draining them, with all proper accessories passed 
as incident thereto ; (3) under the reservation in 
the former deed, the coal owner could not carry 
over A. coals got in H., although forming part of 
the same mineral field. 

(4) To an action of trespass for breaking pltf.’s 
close, & laying a railroad thereon, deft. justified 
under the reservation in the above deeds. PIltf. 
new assigned to the plea, that the trespasses wero 
committed on other & different occasions, & to a 
greater extent than was necessary, & for other & 
different purposes, & on other parts of the close ; 
to which there was judgment by default :—Held : 
on these pleadings, pltf. could not dispute that 
some species of railroad was within the reservation, 
but the question was whether the railroad was 
constructed in a direction or in a manner un- 
authorised by the reservation. 

As the coals in all the seams are excepted,»& a 
right to dig pits for getting those coals reserved, 








MIDDLETON v, CLARENCE 


incidental to his liberty of qua g.— 
(18773, I. R. 
1] C. L. 499.— IR. road 


AnTRin nant 3 or N asi, 
v. DOBBS oO. ’ 


_—— —-.}-—-Mineral tenants ac- 
Guited right from a proprictor to use 
&® road which was the only access 
to his mansion house :—Held: the 
mineral tenants were not entitled to 
use the road in a manner inconsistent 


with ita use as the accoss to the man- 


Previous occu 


sion house, & were not entitled to lay 
down iron plates or rails 
-—GALBRAITH’S TRUSTEE v. EG 
LINTON IRON Co. 
(Ct. of Soss.) 167; 41 Se. Jur. 93.— 
SCOT. 


r. Subsidence through excavation by 
pier—Liability of present 

coop. s coal mining co. is not 

liable for dameges caused by a sub- 

sidence of the surface ooc 

its occupation, but resulting 

excavation madc by a provious occupier. 


—STELLARTON TOWN v. ACADIA COAL 
along the | Co. (1898), 31 N. 8. R. (19 R. & G.) 
- | 261.—CAN. 

(1868), 7 Macph. ; .--WHITE’s TRUSTEES 
v. HAMILTON (DUKE) (1887), 14 HR. 
(Ct. of Sess.) 697; 24 Sc. L. HR. 395. 
—SCOT. 


oa So 


a. Whether mine proprietor has _con- 
trol over surface ,pro -J—— Where 
the property of the soi) has been 
separated from that of coal below it, 
the proprietor of the coal cannot 
control the proprietor of tho soil in 


during 
m an 
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all things that are ‘ depending on that right & 
necessary for the obtaining it,’’ are reserved 
also. . . . Consequently, the coal owner had, as 
incident to the liberty to dig pits, the right to 
fix such machinery as would be necessary to drain 
the mines, & draw the coals from the pits. The 
case finds that the steam engine which was erected, 
was necessary for the winning & working the lower 
seams, which are the principal seams in that 
coalfield ; & therefore deft. had a right to erect 
it. The pond for the supply of the engine, & the 
engine house, seem to have been necessary 
accessories to such an engine, & were therefore 

lawfully made (PARKE, B.). 

_ Deft. has by his conduct shown that a railway 

In that direction was unnecessary & pltf. is entitled 

to recover for the damage occasioned by it 

(PARKK, B.).—-Danp v. Kinascorr (1840), 6 

M. & W. 174; 2 Ry. & Can. Cas. 27; 91. J. Ex. 

279; 151 K. RR. 370. 

Annotations :-—As to (1) Apld. Rogers vr. Taylor (1857), 1 
H. & N. 706; Newcomen v. Coulson (1877), 5 Ch. D. 133. 
Consd. Finch ». G. W. Ry. (1879), 5 Ex. D. 254. Refd. 
Bishop v. North (1843), 11 M. & W. 4183; Bostock . 
Sidebottom, Sidebottom ». Bostock (1852), 16 Jur. 1013; 
A.-(. ». Cambridge Consumers Gus Co. (1868), L. R. 6 Eq. 
282; Welldon v. Butterley Co., {1920)1 Ch. 130. Arto (4) 


Distd. Kidder v. North Staffordshire Ky. (1878), 4 Q. 3. D. 
412. Refd. Hamilton v. Graham (1871), L. R. 2 Se. & Div. 


166. Generally, Mentd. Pheysey v. Vicary (1847), 16 
M. & W. 484. 
1008. —- - Appropriation of minerals in over- 


lying strata.|—GooLp v. GREAT WESTERN DEEP 
Coan, Co., GREAT WESTERN DEEP CoAaAL Co. v. 
GooLp, No. 994, ante. 

1009. --—- Removal of overlying strata.|— 
ROBINSON v. MILNE, No. 63, ante. 

1010. Liability to fence shafts & workings.]— 
A person entitled to the minerals under the land 
of another, with licence to make a mine shaft. 
opening into it, is, in the absence of any stipulation 
to the contrary, under a legal obligation to the 
owner of the surface soil to fence the shaft so as 
to prevent its being a source of danger to his cattle 
which may be upon it}; & is liable to an action for 
injury accruing to those cattle for want of such 
fencing.—-WILLIAMS v. Groucortr (1863), 4B. & S. 
1149; 2 New Rep. 419; 8 L. T. 458; 27 J. P. 
693; 9 Jur. N.S. 1237; JL W. RR. 8865 122 E.R. 
ALG; sub nom. GRoucorr v. WILLTAMS, 32. TL. J. 
Q. B. 237. 

Annotations :-—Distd. Great Laxey Mining Co. r. Claque 


(1878), 4 App. Cas. 115. Apld. Hawken v. Shearer (1887), 
561. J. Q. B. 284. 


1011. Remedy for wrongful deposit of spoil— 
Measure of damage.|— lefts. having trespassed on 
pitfs.’ land by tipping spoil thereon from their 
colliery :—Held: the amount of damages was not 
to be assessed by ascertaining merely the diminu- 
tion in value of pltfs.’ land, but the principle of 
the wayleave cases, Martin v. Porter, No. 567, 
ante; Jegon v. Vivian, No. 701, ante; & Phillips 
v. Homfray, Fothergill v. Phillipa, No. 548, ante, 
applied ; namely, that if one person without leave 
of another uses the other’s land for his own purposes 
he ought to pay for such user; therefore, as to so 
much of the land as was covered with spoil, the 
value of the Jand for the purpose for which it was 
used by the wrongdoers ought to be taken into 
account; as to the rest of the land the measure 
of damages was the diminution of the value thereof 
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CoKE Co., [1896] 2 Ch. 638; 65 L. J. Ch. 741; 74 
L. T. 804; 44 W. R. 698; 12 T. L. R. 496; 40 
Sol. Jo. 620, C. A. . 

Annotation :—Distd. Walker v. Murphy, [1915] 1 Ch. 71. 


——— 


Sect. 3.—RIGHTS OF WAY. 
Susp-sect. 1.—-IN GENERAL. 


pe, generally, EASEMENTS, Vol. XIX., pp. 93 
et seq. 





SUB-SECT. 2.—-MINING WAYS AND WAYLEAVES. 
A. In General. 

1012. Whether dominant owner entitled to ex- 
clusive user.|—cft. has only the liberty of passing 
over this land for the purpose of carrying his coals, 
& cannot prevent any other person from using it 
(BULLER, J.).-- R. v. JOLLIFFE (1787), 2 Term Rep. 
90; 1 Bott. Uth ed. 162; 100 EK. R. 50. 

Annotations -—Refd. lt. ». Bell (1798), 7 Term Rep. 598. 
entd. K. ©. London Corpn. (1790), 4 Term Rep. 21; 
R. ov. Ellis (1813), 1 M. & S. 652; Roberts v. avlesbury 


(1853), 1 KE. & B. 423; Pimlico Tram. Co. v. Greenwich 
(1873), lL. R. 9 Q. BY. 


1013. Nature of interest—Incorporeal heredita- 
ment-—-Grant of wayleave reserving royalty.|— 
The owner in fee of land demised to a railway co. 
for a term of years a wayleave over his hand, with 
the right to make & use a railway thereover, 
reserving to himself, his heirs & assigns, a periodical 
payment on coals, etc., carried over any part of 
the railways comprehended in the co.’s special Act 
to Port B. These railways included the one in 
respect. of which the wayleave was granted ; but 
subsequently coal was carried to Port B. over a 
part: of one of the railways comprehended in the 
Act) which was not on the land of the lessor :— 
Held: the amount was payable in respect of the 
hereditaments demised, & on the lessor’s death was 
payable to the reversioner. 

The interest. conferred upon the railway co., 
namely, a wayleave over land of the grantor, with 
the right to make a railway thereover, & with the 
other powers given to thein, is, in my judgment, an 
‘‘inecorporeal hereditament, a property, & an 
estate capable of being inherited by the heir,” 
if granted to an individual, “ & of being assigned 
to a purchaser.”’ If is a ‘‘ tenement ’’ within the 
definition of Lorp Cokt (1 Inst. 20a), being an 
inheritance concerning or annexed to or exercisable 
within a corporate inheritance (BYRNE, J.).— 
NostH KASTERN Ry. Co. v. Hastinas (LORD), 
[1900] A. C. 2603; 69 L. J. Ch. 516; 82 LL. T. 429 3 
16 T. L. R. 325, H. I; affg. S. C. sub nom. 
Hasrinas (LORD) v. NoRTH EASTERN Ry. Co., 
jis9O! 1 Ch. 656, C. A, 
Annotations :—Mentd. Brown v. Peto 

A.-G. «. Tamworth R. D. CG. (1901), 85 L. T. 190; Van 

Diemen’s Land Co. v. Table Cape Murine Board, [1906] 

A. 2; Eckersley v. Wigan Coal & Lron Co. (1910), 102 

4; Hong-Kong & China Gas Co. v. Glen (1914), 


110 L. T.’ 859: Watcham v. East Africa Protectora 
[1919] A. C. 533. 


[1900] 2 Q. B. O68 


B. General Wayleave. 
See, generally, EASEMENTS, Vol. XIX., pp. 7 
et seq. 
1014. Whether waggon way included.|—Prr 


to pltfs. by reason of the wrongful acts of defts.— |v. CLAVERINTH (LADY) (1729), 1 Barn. K. B. 
WHITWHAM v. WESTMINSTER BRyMBO CoAL & j] 318; 094 E.R. 215, 1. C. 


i of it.—-DUNLOP’s TRUSTEES ¥. 
CoRumr & M‘NAIR (1809), 15 Fac. Coll. 
333.—S8COT. 
pd Sic, omer at ieee 

é EILL’S : : 
fo 11880), 7 Be (Ct. of Sees.) 741; 


17 So. L. R. 496.—SOOT. 


a0e 
arising from subsidence of the ground 





caused by underground mineral work- 

ings, or is limited to damages arising 
rom operations on the surface.— 

HALLPENNY v. DEWAR (1898), 25 R. 

Mae of Sess.) 889; 35 Sc. L. R. 696; 6 
e L. T. 30.—8COT. 
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Sect. 3.—Righis of way: Sub-sect. 2, B., C. & D.} 


1015. ——.]—Under the grant of a free & 
convenient way for the purpose of carrying coals, 
among other articles, the grantee has a right to 
lay a framed waggon way. Under a grant of a 
way from A. to B. in, through, & along a particular 
way, the grantee is not justified in making a 
transverse road across the same.—SENHOUSE v. 
4HRISTIAN (1787), 1 Term Rep. 560; 99 E. R. 

1. 


125 
Annotations :—Distd. Re Lidder & North Staffordshire Ry. 
1878), 4 Q. B. D. 412. Consd. Pwilbach Colliery Co. v. 
oodman, [1915] A. C. 634. Refd. Blakesley v. Whieldon 
(1841), 1 Hare, 176. Mentd. Taff Vale Ry. v. Cardiif Ry., 
{1917} 1 Ch. 299. 


1016. Whether construction of railway autho- 
rised—Reservation of ‘‘ sufficient wayleave.’’|— 
DAND v. KINGSCOTE, No. 1007, ante. 

1017. Nature of user authorised—User for pur- 
ose apart from working of mine.]—PrRovup v. 
ATES, No. 17, ante. 

1018. User for carriage of foreign minerals. ] 

——HARDLEY v. GRANVILLE, No. 497, ante. 

1019. ——.]—(1) The predecessors in title 
of defts. were owners in fee simple of land, including 
both the surface & the strata below the surface. 
They conveyed the land to pltfs.’ predecessors by 
a deed which contained an exception & reservation 
of ‘all mines & veins of coal in or under’”’ the 
land. Defts. & their predecessors worked the 
coal mines under the land & made an underground 
road which was not confined to the seams of coal, 
but was cut also through the adjacent strata. 
Along this road they carried coal »btained from 
mines beyond the limits of the land conveyed to 
pltfs.’ predecessors :—Held: by virtue of the 
exception, the property in the strata below the 
surface remained in defts. sufficiently to entitle 
them. to construct roads therein & use them in any 
way they pleased. 

(2) Coals & coal mines mean, I apprehend, when 
unopened mines are spoken of, nothing more nor 
less than the veins or seams of coal underlying the 
surface (WARRINGTON, J.). 

(3) ‘* Mines ’’ unquestionably include not merely 
the bed of coal, but the workings of the coal, & 
the cavity after the coal has been removed 
(WARRINGTON, J.).— BATTEN POOLL v. KENNEDY, 
[1907] 1 Ch. 256; 76 L. J. Ch. 162. 

-]|—See, also, EASEMENTS, Vol. XIX., p. 111, 
Nos. 710-713. 

Ways & wayleaves reserved under inclosure Acts.] 

— See Commons, Vol. XI., pp. 66, 67, Nos. 913-916. 











C. Wayleave of Definite Kind. 


1020. Reservation of waggon ways—Construc- 
tion of railway.|—Pltf. was a lessec for a term of 
twenty-one years of prebendal lands, there being 
reserved to the Iessors the woods, underwoods, 
mines, quarries, seams of clay, with full & free 
authority & power to enter & cut down, & to dig, 
win, work, get, & carry away same, with free 
Ingress, egress, waylcave, & passage to & from the 
same, or to or from any other mines, quarries, & 
scams of clay, on foot & on horseback, & with carts 
& all manner of carriages; & also all necessary 
& convenient ways, passages, conveniences, 
privileges, & powers whatsoever, for the purposes 
aforesaid, & particularly of laying, making, & 
granting waggon ways in & over the demised 
premises, paying reasonable damages. The Vice- 
Chancellor, inclining to the opinion that the 
reservation did not enable the lessors to grant to a 
public co. a licence to make a railway for the 
purpose of conveying passengers & general 
merchandise, but was only intended to enable the 
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lessors or their grantees to convey mineral produce 
& wood from the demised lands to or from adjacent 
lands, granted an injunction, restraining the lessors 
& their licencees from proceeding to make a railway 
for the former purpose, previous to the precise 
extent of the reservation being ascertained by the 
decision of a ct. of law. Upon affidavits filed by 
the licencees, stating, that the proposed railway 
was intended to be used for purposes & objects 
which should be held to be within the terms of 
the reservation ; that the primary purpose of the 
railway was to convey mincral produce, & the 
acheme of general traffic a secondary object; & 
showing, that there was a considerable quantity 
of coal in the neighbourhood of the demised land, 
the injunction was dissolved :—Held: this being 
a question for a ct. of law, upon the construction 
of the reservation, the property ought to be 
protected, pending the necessary trial at law; 
& it was made a condition of granting the in- 
junction, pltf. should proceed to a trial of the 
uestion at the earliest possible opportunity.— 
oe v. VANSITTART (1839), 1 Ry. & Can. Cas. 
602 lL. Je 
Annotation :—Refd. Bowser v. Maclean (1860), 2 De G. F. 

1021. Grant of right to make roads & ways— 
Construction of railways & tramways.|—Coals & 
iron-works were demised, together with lands, & 
mines under other lands not included in the demise, 
with liberty to the lessees to make & use ‘‘ roads 
and ways ’”’ over any of the lands, & to do all such 
other acts upon the lands as should be necessary 
for the purposes of the works, & the lessees cove- 
nanted to uphold & keep in good repair the fur- 
naces & other works, houses & other buildings 
then standing & which during the term should be 
erected & built on the demised land & all other 
the demised premises, & at the expiration of the 
term to deliver up the property & ‘all ways & 
roads in, upon or under same lands’’ in such good 
order that the works might be continued by the 
lessor :—Held: (1) this covenant did not extend 
to trams fastened to sleepers not affixed to the 
freehold, which the tenant had placed upon roads 
for the purpose of using them as tramways, & 
the landlord therefore was not entitled to an 
injunction to restrain the tenant from disposing 
of them during the term. 

(2) It is quite clear, as it seems to me, that 
‘roads & ways’’ would not in all cases extend, to 
railroads or tramways, & 1 apprehend, therefore, 
it must depend upon the nature & purposes of the 
instrument, taken in connection with such evidence 
as may be receivable upon the subject, whether, 
upon its true construction, the words ‘‘ roads & 
ways’ as there used were or were not intended 
to include & extend to railroads or tramways 
(TuRNER, L.J.).—-BEAUFORT (DUKE) v. BATES 
(1862), 3 De G. F. & J. 381; 31 L. J. Ch. 481; 6 
L. T. 82; 10 W. R. 200; 45 EK. R. 926; sub nom. 
BATES v. BEAUFORT (DUKE), 8 Jur. N. S. 270, 


lL. 
Annotations :—Aa to (1) Refd. Turner v. Camoron (1870), 


L. R. 5 Q. B. 306. Generally, Mentd. Re Richards Ez p. 
Astbury, kz p. Lioyds Banking Co. (1869), 4 Ch. App. 
630; He ek et Kr p. Moore & Robinson’s Banking 
Co. (1880), 28 W. R. 924. 

1022. Right of passage over accommodation 
bridge-——Laying tramway on bridge.|—An estate 
was intersected by a canal under the powers of its 
Act, & an accommodation bridge was built by the 
co., over which a private road, leading across the 
property to a high road, was carried. Coal pits 
were opened upon the estate, which, when the 
canal was made, had been used as a farm. For 
some time the coals were carried down to the canal 
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by a tramway which did not cross the bridge. The 
coal owners ‘Subsequently carried the tramway 
across the brid e, excavating the soil of the road- 
way on the bridge & approaches, in order to carry 
their coals to a line of railway on the other side of 
the property. An action for trespass having been 
commenced, & a writ of injunction applied for by 
the canal co., the coal owners submitted to 
judgment in the action for £1 damages & costs, & 
gave an undertaking not to repeat the trespass 
complained of. The coal owners having a few 
months afterwards again laid down the tramway, 
but without breaking the soil on the bridge :— 
Held: the undertaking given by defts. formed a 
good. ground for the interference of the ct., without 
going into the question of the right of defts. to 
make the tramway.—NEATH CANAL Co. v. 
YNISARWED NESOLVEN COLLIERY Co. (1875), 10 
Ch. App. 450, L. JJ. 

1023. Grant of ‘‘ waggon or cart road ’’—Laying 
railroad or tramway.|—II., being the owner of 
certain land & the mines thereunder, by indenture 
conveyed the surface to C. but he excepted & 
reserved a ‘‘ waggon or cart road” of the width of 
18 feet, to be at all times thereafter kept in repair 
at his own costs & charges :—Held: these words 
would not enable H. to lay down a railroad or 
tramway for the carriage of coals raised from 
neighbouring collieries belonging to him.—Re 
BIDDER & NORTH STAFFORDSHIRE Ry. Co. (1878), 
4Q. B. D. 412; 48 I. J. Q. B. 248; 27 W. It. 
5403 sub nom. BIDDER v. NORTH STAFFORDSHIRE 
Ry. Co., 40 L. T. 801, C. A. 
Annotations :—Consd. Rugby Portland 

L. & N. W. Ry., [1908] 1 K. B. 925. 

N. kK. Ry., (1907] 1 K. B. 402. 


Coment Co, ». 
Refd. Joicey v. 


D. Wayleave for Defined Purpose. 


1024. User for other purposes not permitted— 
Grant for all purposes except carriage of coals— 
Carriage of coals not authorised.|— Where a land- 
owner suffered the public to use, for several years, 
a road through his estate for all purposes, except 
that of carrying coals :---Held: this was either a 
limited dedication of the road to the public or no 
dedication at all, but only a licence revocable; & 
& person carrying coals along the road after notice 
not to do so, was a trespasser. Semble: there may 
be a limited dedication of a highway to the public. 
—STAFFORD (MARQUIS) v. CoyNniyY (1827), 7 
B. & C. 257; 51. J. 0. S. K. B. 285; 108 E.R. 
719. 

Annotations :—Mentd. Le Neve ». Mile-End Old Town, 

Vestry (1858), 4 Jur. N. 8. 660; Dawes v. Hawkins 


(1860), 7 Jur. N. 8S. 262; Hildreth v. Adamson (1860), 8 
CB. 'N. S. 587; A.-G. v. Horner (No. 2), [1913] 2 Ch. 
140. 


1025. --— Grant for agricultural purposes — 
Carriage of minerals not authorised.|—User for 
twenty years of a way to a field used only for 
ngricultural purposes does not give a right ot way 
for mineral purposes. The owner of a tield, with 
a right of way to it through an occupation road, 
agreed to sell the surface of the ficld reserving the 
minerals. The field had never been used for 
mining, & the vendor did not appear to have any 
present intention of working the mincrals :—Held : 
(1) the vendor, having had a right to use the road 
for agricultural purposes only, could not prevent 
the purchaser from so altering the road as to make 
it unfit for the use of the vendor in working the 
minerals under the land agreed to be sold ; (2) even 
if the vendor had a right to use the road for 
minerals, inasmuch as he had no present intention 
of working the minerals, the ct. would not 
interfere. ; 

We cannot grant a mandatory injunction unless 


719 


he has clearly made out his right & I think also 
unless he made out that he had a present want of 
using the road (MEILIsH, I..J.).—BRADBURN v. 
Morris, Morris v. BRADBURN (1876), 3 Ch. D. 
812, O. A. 

1026. ——— Wayleave for mineral railway—User 
of railway for general traffic not authorised.|— 
FARROW v. VANSITTART, No. 1020, ante. 

1027. —_—_ ——- ———.|—-Case by a reversioner 
against a railway co. for entering & making a 
railway on his land. Plea, that, before the 
reversion of pltf., the Dean & Chapter of Durham 
were seised in fee, & by indenture between them 
& pltf. demised to pltf. the lands in question for a 
term ‘‘ excepting & reserving the mines under the 
same, with power to dig, win & carry away the 
mines, with free ingress, egress & regress, way- 
leave & passage to & from the same, or to or from 
any other mines, lands & grounds, on foot & on 
horseback, & with carts & all manner of carriages, 
& also all necessary & convenient passages, 
conveniences, privileges & powers whatsoever, for 
the purposes aforesaid, & particularly of laying & 
making & granting waggon ways in & over the 
last-mentioned premises or any part thereof.’’ 
Defts. then justified the making the railway as 
the servants of the Dean & Chapter, & by their 
authority. Keplication, admitting the seisin in 
fee of the Dean & Chapter, & the demise to pltf., 
& that he had no other title except under such 
demise, de injuria, etc. On the trial it prpeare 
that the railway co. had made a double line of 
railway on pltf.’s land, under a deed executed by 
the Dean & Chapter, & authorising the co. to make 
such a railway for the conveyance of passengers, 
goods, coals, wares & merchandise. The railway 
was constructed for the purpose of conveying 
general goods & passengers as well as coals, but 
had not been actually so used, & the railway was 
not more than was necessary for the carriage of 
the coals likely to be sent along it from the county 
with which it communicated. The judge directed 
the jury that, if they thought the railway was made 
for other purposes as well as for the carriage of 
coals, plitf. was entitled to their verdict :—Held : 
(1) if the railway was such a railway as the co., 
at the time when it was made, might lawfully 
make for the purposes of which, when made, they 
might lawfully use it, pltf., as reversioner, had no 
ground of complaint by reason of the intention of 
the co. also to use the railway for other purposes 
for which they had no right to usc it & the direction 
of the judge was wrong; (2) the proper 
construction of the exception clause in the in- 
denture of demise by the Dean & Chapter to pltf. 
was, that the clause gave the Dean & Chapter, 
not a gencral power of making ways & granting 
wayleaves for all purposes, but for the limited 
purpose only of getting the excepted minerals ; 
(3) the proper question for the jury was, not 
whether the railway was made for other purposes 
as well as for the carriage of coals & minerals, 
but whether at the time when the road was made 
it had become necessary or expedient for the co. 
to make a road for the purpose of getting the 
excepted minerals, & if so, whether the road 
actually made was a proper road for that pur- 
pose, assuming it would be used for no other 
purpose. 

oe are clearly of opinion that the ways referred 
to in the exception in this case are confined to 
ways necessary or proper for enabling the lessors 
to get the matter excepted (TINDAL, O.J.).— 
DuRHAM & SUNDERLAND Ry. Co. v. WALKER 
(1842), 2 Q. B. 940; 2 Gal. & Dav. 326; 3 Ry. & 
Can. Cas. 36; 114 B. R. 864; sub nom. WALLIS v. 
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Sect. 3.—Righis of way: Sub-sect. 2, D. & E.; sub- 
3,A.,B.&C. Sect. 4: Sub-sect. 1.] 


HARRISON, DURHAM & SUNDERLAND Ry. Co. v. 

hrmrsre 11 L. J. Ex. a0; Ba ie aeaeis 
n tons :—As to (1) Refd. Hamilton v. Graham i 
L. R. 2 8a & Die ies, As to (2) Distd. Midgley v. 
Richardson (1845), 14 M. & W. 595. Refd. B 
Ravensworth (1855), 15 C. B. 512. 


1028. 
wayleave for a railway over his land to an Iron 
Mining co. for sixty years, upon the payment of 
triple damages only. The co., pending a suit by 
them for specific performance, sold its line to a 
railway co. for public traffic, who procured an 
Act authorising them compulsorily to purchase 
the land in fee over which the wayleave had been 
granted :—Held: there had been a variation as to 
the parties & the subject-matter of the contract, 
& there was no right to specific performance.— 
MEYNELL v. SURTEES (1855), 8 Sm. & G. 101; 25 
J. J. Ch. 257; 25 L. T. O. S. 227; 1 Jur. N.S. 
7137; 3 W. R. 535; 65 EK. R. 58), L. C. 
ante :—Consd. Benecke v. Chadwicke (1856), 4 W. R. 


1029. ——— Grant for carriage of minerals from 
particular mines—Carriage of foreign minerals not 
authorised.]|—DAND v. KINGSCOTE, No. 1007, ante. 

1030. -]—An Act of Parliament 
for inclosing the moors & commons within the 
manor of Lanchester, in the county of Durham, 
contained a saving of all the seignoral rights of 
the Bishop of Durham as lord of the manor, & 
also provided, that the bishop & his successors, 
& their lessees & assigns, should at all times there- 
after work & enjoy all mines & quai ries lying under 
the said moors, & commons, together with all 
convenient & necessary ways & wayleaves over 
same, & full & free liberty of making & using any 
new roads or wagon ways over same, & for that 
purpose to remove obstructions, etc., & of winning 
& working the said mines & quarries belonging to 
the see & bishopric of Durham, wheresoever same 
should be, & of leading & carrying away all the 
coals, minerals, etc., to be gotten thereout, or out 
of any other lands & grounds whatsoever, etc. :— 
Held: this clause entitled the bishop to carry 
over the lands inclosed under the Act, not only 
coals & minerals got within or under those lands, 
but also those got out of any other mines belonging 
to the see of Durham; but not to carry coals, 
etc., got out of other mines worked by the bishop 
but not belonging to the see. 

It is unreasonable to suppose that the legislature 
meant to give powers whereby damage might 
accrue to the occupier, for which he was not to 
receive any compensation, cither from the bishop 
or from the fund provided by the Act (ROLFE, B.). 
—-MIDGLEY v. RICHARDSON (1845), 14 M. & W. 
595; 15 L. J. Ex. 257; 153 E. BR. 613. 

Am :—Apprvd. Hedley v. Fenwick (1864), 3 H. & C. 


See, further, EASEMENTS, Vol. XIX., p. 112, 
Nos. 715-718. 


Ei. Direction of Way. 

See, generally, KASEMENTS, Vol. XIX., p. 117. 

1031. Effect of absence of defined route— 
Whether shortest practicable route must be fol- 
lowed.|—The power given by a local Act, enabling 
the proprietor of a mineral district to make roads 
& railways over lands of other persons from his 
mines to the canal, does not restrict him to the 
shortest practicable route, but enables him to 
oe any more circuitous route which, in the 
bond fide exercise of his judgment, he may find 


Owes %. 

















——.]—A landowner offered a 
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expedient, provided the point at which he joins 
the canal is within four miles of the boundary of 
his estate. 

eae time by avoiding a lock:—AHeld: a 
sufficient reason for preferring a more circuitous 
route for this purpose.—RICHARDS », RICHARDS 
(1859), John. 255; 23 J. P. 726; 70 E.R. 419. 

10382. Deviation from defined route—Effect of 
aa v. WHEATCROFT, No. 1033, 
post. 





SuB-SECT. 3.— REMEDIES. 
A. For Obstruction. 
Aes generally, EASEMENTS, Vol. XTX., pp. 120 
et scq. 

10383. Damages.|—Where an Act of Parliament 
authorises the construction of a railway over the 
land of another, upon making compensation, & the 
railway is made without authority from the owner 
of the land, but is afterwards used for fifteen 
years with his knowledge, he will not be permitted 
to interfere with the possession. All he is entitled 
to is to have the compensation assessed & paid. 

If the tramroad had been originally made with- 
out the authority of the owner of the land, & the 
owner having full notice of its existence had allowed 
pltf. to remain in possession of it without inter- 
ference for 15 years, all that he could now do would 
be to require compensation for the damage 
occasioned to the land (ROMILLY, M.R.). 

It makes no difference, in this view of the case, 
that the railroad was substituted for the tramroad, 
& that the railroad takes a different direction 
over these lands from that which the tramroad 
took (ROMILLY, M.R.).—MOoLpD v. WITEATCROFT 
(1859), 27 Beav. 510; 20 L. J. Ch. 11; 11. T. 
226; 6 Jur. N.S. 2; 54 HE. WR. 2023; subsequent 
proceedings (1860), 30 L. J. Ch. 598. 

1034. Injunction.]— The lessecs of a colliery 
having agreed to grant to the lessees of a neigh- 
bouring colliery licence to use a right of way 
enjoyed by the former, & the owncr of the first 
colliery, having granted to the second lessees the 
same right of way during a term of years, & after- 
wards by assignment from the first lessees become 
possessed of the first collicry, & the right of way, 
an injunction was granted to restrain him from 
removing the materials, & destroying the way. 
NEWMARCH v. BRANDLING (1818), 3 Swan. 99; 
36 E. R. 789, L. C. 

1035. ———.]—-MoLp v. WHEATCROFT, No. 1033, 


ante. 
B. In Case of Wrongful User. 


See EASEMENTS, Vol. XIX., pp. 120 ef seq. 

1036. Injunction—Right of way wrongly 
claimed.]|—POWELL v. AIKEN, No. 461, ante. 

1037. —— ——.]—WRiGur v. PrTT, No. 895, ante. 

1038. ——.]— PHILLIPS v. HOMFRAY, 
FOrTHERGILL v. PHILLIPS, No. 548, ante. 




















1039. .|—EARDLEY v. GRANVILLE, No. 
497, ante. 

1040 Mandatory injunction—Aperture 
made in adjoining land.]—POWELL v. AIKEN, No. 
461, ante. 

1041. —— Rails wrongfully laid.]}—Nratn 


CANAL Co. v. YNISARWED RESOLVEN COLLIERY 
Co., No. 1022, ante. 


C. For Trespass. 
See, generally, EASEMENTS, Vol. XIX., pp. 122 
et seq. ; TRESPASS. 


1042. Damages.|— MONMOUTH CANAL 


Co. v. 


PART XIII. SECT. 3, SUB-SECT. 3.—C. 
d. Damages—Manner of assessment— Appointment of arbttrator.}—Ezx p. ALBERT MINING.Co. (1854), 3 All, 39.—CAN, 
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HWarrorp (1834), 1 Cr. M. & R. 6145 5 Tyr. 68 ; 
yhoo ates a, 149 BK. RR. 1226. 

nnotations :—. : y ow. Clark } 

N. GC. 705; Tous 6 Brown (1838) 4 Ad ke El. 308% 

Onley v. Gardiner (1838), 4 M. & W. 496; Hollins vv. 
yyrney (1884), 13 Q. B. D. 304; Gardner v. Hodgson’s 
Kingston Brewories Co., [1900] 1 Ch. 592. 
1043. User of way in unauthorised direc- 
tion.|—SENUOUSE v. CIIRISTIAN, No. 1015, ante. 

1044. — .|—A private Act of Parliament 
for inclosing the waste land of a manor reserved 
to the lord & his assigns all mines, ete., together 
with all convenient & necessary ways, ete., then 
ilready made, or thereafter to be made, & liberty 
of laying waggon-ways, etc., at his & their free 
will & pleasure, & to do all such other works, acts, 
& things as might be necessary or convenient for 
the full & complete enjoyment thereof, in as full, 











amiple, & beneficial a manner as if that Act had not: 


been made. An action of trespass having been 
brought against the lord’s assignee for laying a 
waggon-way over one of the allotments in an 
Improper direction & manner: -—/Held: the real 
question to be decided by the jury was, whether 
Lhe waggon-way had been laid in such a direction 
asa person of reasonable skill would have selected 3 
& whether the mode adopted was such as a prudent 
person would have adopted if he had been making 
the road over his own land, & not over the land 
of another.—ABSON v. FENTON (1823), 1 Bo & C. 
W953; LI. J.O.S. K.B.94: L07 WR. 8. 


Annotation :-—Mentd. Taylor ». British Logal Life Assee. 
(1925), 94 L. J. Ch. 284. 





1045. -—— ——.]—Danp vr. KInascorn, No. 
1007, ante. 

1046. -—— User for improper purposes—Carriage 
of ‘‘ foreign ’’ minerals.|—awp vv. KINGscoTR, 
No. 1007, ante. 

1047. —-— —— — -.|—MIpairey v. RICHARD- 
SON, No. 10380, ante. 

1048. —-— —-— --- -.] —Pltf. & deft. were 


tenants in common of a seam of coal & culm, 
about 18 inches in width under lands at. B. belong: 
ing to pltf., & deft. held an express grant of the 
right. to get his share of those minerals. Deft. 
also owned the mincrals under adjacent lands, & 
in getting those minerals he had worked out the 
seam which was held under the tenancy in conimon, 
thereby forming galleries of some feet in height. 
by which he earricd his ‘ foreign’? minerals & 
obtained ventilation to his own mines :—Jleld : 
deft. had no right to wayleave through the 
galleries formed along the line of the seam of 
coal & culm, & must account. & pay compensation 
to pltf. as for a trespass, but pltf. could make no 
claim against deft. ino respect of air leave,—- 
POWELL tv. VICKERMAN (1887), 3 T. 71. 1. 858. 

Measure of damages.|—See Part V., Sect. 2, 
sub-sect. 5, A., ante, 


ro — 


Sect. 4.—RIGHTS AS TO WATER. 
SuB-SECT. 1.—-USE OF WATER. 
As to natural rights of riparian proprietor.|-— 
See EaseEMENTS, Vol. XIX., pp. 145 et sey. ; 
Waters & WATERCOURSES. 


PART XIII. SECT. 4, SUB-SECT. 1. 


Commissioner — To 
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1049. Who Is a riparian owner—Lessee of mines 
under land adjoining a stream—Not in possession 
of surface adjoining stream.|—An allegation that 
pltf. was possessed of mines, lands & premises, 
& of right ought to have had & enjoy, & still of 
right ought to have & enjoy the water of a stream 
which had been used to flow alongside the said 
lands & premises, is not supported by proof that 
plitf. was a lessee of mines under land adjoining 
the stream, with a grant from the surface owner of 
the use of the water for colliery purposes.— 
INSOLE v. JAMES (1856), 1 1. & N. 2485 271. T. 
O.S. 223; 4 W. It. 680. 

1050. -——— Lessee of colliery distant from river-— 
Being also lessee of intervening surface land.|— 
The site of colliery works a mile from a river but 
connected with it by a strip of land about a chain 
in width, is not a riparian tenement, which 
expression connotes a reasonable proximity to the 
river, 

In 1024 pltf. demised to defts. for ninety-nine 
years the minerals under land coloured = red, 
containing 357 acres more or less, & also the surface 
of the land coloured blue containing 5 acres 2 roods 
12 poles up to the middle of the river Alyn. 

By clause 8 defts. were given the right to 
construct & use a mineral railway upon the surface 
of the blue land to be used solely for the purpose 
of the colliery working the demised minerals, & 
clause 9 provided that defts. could take & use 
water from any stream or watercourse flowing 
through or alongside the land coloured red, & 
pump & store the same for the purposes of their 
colliery. Defts. used the iineral railway to 
carry building & other material necessary for the 
building of a miners’ village near the colliery, 

The blue land was a chain in width for the 
half a mile of its extent: from the riverside, & the 
remainder of the site of the railway to the colliery 
was acquired by defts. partly from pltf. & partly 
from others. 

Defts. carried water from the river to their 
colliery by watermain laid about. 18 inches below 
the surface of the blue land & took 600,000 gallons 
of water each week from the river, while the plant 
permitted of the taking more than three times 
that amount. On the evidence it was decided 
that the river Alyn did not. flow through or along- 
side the land coloured red. PItf. was a lower 
riparian owner, & claimed that defts.’ colliery was 
not. a riparian element, & that they were not 
entitled, as owners of the surface of the blue land, 
to the rights of riparian owners, & if they were, 
their user of the water was not) an authorised 
user. The water taken by deft. from the river 
was not restored but was converted into steam :-— 
Held: (1) the demise of the blue land constituted 
the defts. riparian proprietors, but were not 
entitled to take & use the water cxcept on or in 
connection with the riparian tenement, & the 
colliery works were not a riparian tenement, which 
expression connoted a reasonable proximity to the 
river ; (2) the taking of the water for extraordinary 
purposes without returning it to the river, was an 
unauthorised user, & as it amounted to a complete 
diversion of part of the river, & a confiscation of 


era 





refuse water right | MENT Co., LTD. v. BRITISH COLUMBIA 


e. Liability of owner or lessee of 
mine.}—It is incumbent on persons 
mining on Crown lands under miner’s 
rights, to use a stream, flowing past 
the ground on which they are mining, 
in such a way as not to injure the 
land or the water of those below them. 
——CAMPBELL v. AH CHONU (1870), 1 
Vv. R. (Law) 25.—AUS. 

{. Water righta—-Jurisdiction of Gold 


J.--VOL. XXXIV. 


not required for mining purposes.)-— 
CENTRE STAR MINING Co. 8. BRITIBH 
COLUMBIA SOUTHERN Ry. Co. (1901), 
ak L. T. 491; 8 B. C, It. 2Z14.-- 


g: To refuse application 
for domestie purposes pending appliu- 
tion for record.}-—-Re WATER CLAUBES 
CONSOLIDATION ACT, 1897, WAR HAGLE 
CONSOLIDATED MINING & DEVELOP- 





SOUTHERN Ky. Co. (1901), 8 B.C. H. 
3743 1M. M. Cas. 422.—CAN. 


_—— —-—.]—GRAVES ¥v. Meu- 
DONNELL (Y. T.) (1905), 3 W. L. R. 
329.—CAN. 

Whether judicial or 


administrative.|—CARPENTER v. CAL- 
Bean (Y. T.) (1905), 2 W. L. Tt. 488,— 


SS termes 





Hydraulic lease—--Confers no 
AAA 
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Sect. 4.—Righis as to water: Sub-sect. 1.) 


the rights of pltf. as Jower riparian owner, it was 
not necessary for pltf., in order to secure relief, to 
prove damage or the future possible acquisition 
of prescriptive rights by defts.—AtTTwoon v. LLAY 
Main CoLLienies, [1926] Ch. 444; 95 L. J. Ch. 
221; 134 L. I’. 268; 70 Sol. Jo. 265. 

1051. Acquisition of right to conduct water over 
land—By artificial stream—Prescription.|—(1) A 
right to the flow of water along an artificial cut 
over the soil of another cannot be acquired under 
the Prescription Act, 1831 (c. 71), unless the 
circumstances under which the cut: was made show 
that it was intended to be of a permanent character. 
Jf. occupied clay works &, for the more convenient 
use of them, in 1830, under an agreement with G., 
with the consent of G.’s landlord, made a leat 
or artificial cut for the purpose of conducting water 
from a brook flowing over the land in G.’s occupa- 
tion, to his works. Pltf. in 1835 succeeded Li. 
in the occupation of the clay works, & continued 
for upwards of twenty years, without interruption, 
the enjoyment of the leat:-—Held: notwith- 
standing pltf. had no notice of the agreement 
between H. & G., there was evidence from which 
the jury might find that pltf. had not enjoyed the 
stream for twenty years as of right. 

(2) One who by lease or by licence from the 
owner of the soil has the right of digging & worki 
clay, or minerals, thereunder, has such an interes 
in the soil as will entitle him to claim under the 
Prescription Act, 1831 (c. 71), « right to the flow 
of water over the surface, by a twenty years’ 
user, The rights of tin-bounders according to the 
customary law of Cornwall to the use of water 
within their tin-bounds, for the purpose of stream- 
ing their tin, will not prevent the acquisition by 
another of a prescriptive right under the Prescrip- 
tion Act, 1831 (c. 71), to the enjoyment of the 
water by a twenty years’ user; nor will this right 
be affected by an agreement with the tin-bounders 
for a money payment to abstain from fouling the 
water by streaming their tin therein.—GaveED v, 
MARTYN (1865), 19 C. B. N.S. 732; 340.06. P. 
30335 13 L. T. 74; 11 Jur. N.S. 1017; 14 W. R. 
G2; 144 KH. R. 974. 

Annotations :-——As to (1 . ‘ 

Ber StL gs iby Stee Dea 

Mentd. Lyell rv. Hothiold, [1014] 3 ae 

1052. -|---(1) A mine had from 
before the time of living memory been worked by 
tinbounders, according to the custom of Cornwall, 
which enables any person to mark out a piece of 
waste ground, the owner of which does not choose 
to work the mines under it, & work them -without 
the consent of the owner, yielding to the owner 
a share of the proceeds. The bounders had from 
before the time of living memory used for the 
purpose of their works the water of an artificial 
watercourse arising in the land of another person. 
I'he bounders abandoned the mine in 1856, since 
which the owners had been in possession. A bill 
by the owners to restrain the diversion of the 
watercourse by the owner of the land in which it 
rose was dismissed by the judge, on the ground that 
there was no privity of estate between the owner 
& the bounders, & that the owner, therefore, 


rights paramount to riparian rights.) 
muons, He Down S08) TT Cok 

° qs ALD . Je e e 
157 ® 38 S. C. R. 79.—CAN. ' ys - 


m. Consolidation of water records. 
—Where a mining co. holds distinc 
water records acquired from different 
owners, they cannot be consolidated.- — 
Re WatkR CLAUSES CONSOLIDATION 








ae 





Act & RossLAND Power Co., LTD. 
1904), 2 M. M. Cas. 185; 10 B.C. R. 
56.—CAN. 


-——-No one has a status to com lain 
about the diversion or misuse of Water 
by the holder of a water record unl 
he himself holds such a record under 


Mines, MINERALS AND QUARRIES. 


could not claim an casement by prescription on 
the ground of their enjoyment of it :—Held: an 
injunction ought to be granted, for that it ought 
to be presumed that a right to use the waters had 
been acquired by arrangement with the owner of 
the mine as well as with the bounders. 

(2) The estate or interest of tin bounders is of 
an anomalous character. They have a mere 
chattel, passing to exors., not to heirs, & they lose 
all their interest if they cease to work the mine. 
Their title is not derived from the owner of the 
land, though they are bound to make him a render 
dependent on the quantity of ore raised (LORD 
CRANWORTH, C.). 

(3) The owners of the minerals in St. Austell 
have no common interest with the owner of the 
minerals in Roche though from their contiguity 
the mines may pass under one common name 
(LonpD CRANWORTH, (.).—IVIMEY 7. STOCKER 
(1866), 1 Ch. App. 3963; 35 L. J. Ch. 467; 14 





L. T. 427; 12 Jur. N. S. 419; 14 W. R. 748, 
lL. OC. & I. JJ. 
1058. -—--~ ——— .|-— Defts. in 1834 demised 


to plitfs. the coal under the O. estate for fifty years, 
with powers to sink pits, make soughs, etc., erect 
engines, & make drains, etc., for supplying such 
engines with water, & also to do certain other 
acts on the surface for the better draining & 
working the demised mines & any other mines of 
which pltfs. might become lessees under the lands 
of any other persons. In 1836 pltfs. took a lease for 
thirty-five years of the C. colliery from a neighbour- 
ing landowner. In 1846 pltfs. made a drain about 
a mile long, chiefly on the C. estate, by which they 
diverted a small natural stream on the C. estate 
& brought it down to the O. Colliery, where they 
made reservoirs for the water at considerable 
expense. They did not ask Jeave to make the 
drain, but defts.’ agent saw the work going on & 
encouraged it. Tn 1872 pltfs. became owners in 
fee of the O. Colliery. In 1884, when the Icase 
from defts. expired, defts. stopped the drain & 
diverted the water. Pltfs., claiming a right by 
prescription to the water, commenced this action 
to restrain them from doing so. The Vice- 
Chancellor of the County Palatine held that the 
watercourse was made under the powers of the 
lease & that the right to the water expired at the 
end of the lease, & he dismissed the action :— 
Held: this dismissal was right, for that if the 
making the drain was not authorised by the lease, 
as to which the ct. gave no opinion, it was made & 
enjoyed, either under the belief of both parties 
that it was authorised by the lease, or under a 
comity between landlord & tenant, & that there 
was no enjoyment as of right so as to give the 
tenant a right to the water after the lease had 
expired. 

What is the right claimed ? 11 is a right of a 
peculiar kind, to enjoy an artificial watercourse. 
... There may be two kinds of rights claimed ; 
first of all a man may claim a right to continue 
the enjoyment upon his land of the discharge on 
to his land of an artificial flow of water from a 
watercourse made by somebody else above. That 
is a very difficult kind of right to establish. The 
mere discharge of water by an upper proprietor 
upon the land of a lower, may easily establish a 





Water Clauses Consolidation Act.— 
SPRUCE CREEK POWER Co. v. MUIR- 
HEAD (1904), 25 C, L. T. 23; 11 
B. C. R. 68.—CAN. 

0. oo ——,] — BROWN v. 
SprRucK CREEK POWER Uo. (1905), 
11 B.C. R. 2435 1 WW. 1 R. 143.— 
esas CAN. 

p. Water grant—Renewal—Right of 
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right on the part of the upper proprietor to go on 
disch » because so long as the discharge 
continues there is submission on the part of the 
lower proprietor to proceedings which indicate a 
claim of right on the part of the proprietor above, 
but it is difficult for the lower proprietor to 
establish a right to have the flow continued 
(Bowen, L.J.).—CHAMBER COLLIERY Co. v. Hop- 
woop (1886), 32 Ch. D. 549; 55 L. J. Ch. 859; 
55 L. T. 449; 513. P.164; 2 T. L. BR. 507, C. A. 


Annotations :—Mentd. Brinckman v. Matley (1904), 73 
L. J. Ch. 160; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. 


1054. Liability of owner or lessee of mines— 
Artificial watercourse produced by draining of mine 
——Whether prescriptive right to continued flow of 
watercourse may be acquired—By lower proprietors. | 
—User of a stream of watcr produced by the 
artificial draining of a mine, for twenty yeara or 
upwards gives no right to the party who has so 
used it, against the owners of the mine, or the 
persons who have constructed the watercourse, 
either at common law or under the Prescription 
Act, 1831 (c. 71), to have the stream continued in 
the same channel. 

Accordingly, about the year 1700, certain 
persons had in part constructed a sough, or under- 
ground watercourse, called the Cromford Sough, 
for the purpose of draining an extensive mineral 
field, in the district of the wapentake of 
Wirksworth, in the county of Derby. By agree- 
ments with the owners of the mines, the sough 
was carried on & completed; & in 1738, the 
proprictors leased the sough for 099 years, for a 
pecuniary consideration. When completed, the 
mouth of the Cromford Sough was in the village 
of Cromford ; & near to the mouth was a stream 
of water, called the Bonsall Brook, into which the 
water of the sough discharged itself, forming a 
junction with the brook. After the sough had 
been constructed, & a constant tlow of water 
conducted from the mines by means of it, R. Ark- 
wright, as lessee, through whom pltfs. claimed, 
in 1772 constructed extensive cotton mills below 
the junction of the sough water with the Bonsull 
Brook, which mills have existed ever since & been 
turned by the united waters of the Cromford 
Sough & the Bonsall Brook. In 1789, R. pur- 
chased the land on which the cotton mills stood, 
& the fee simple in the mills & the manor of 
Cromford, including the lands through which the 
Cromford Sough was made; & in 18386, A., 
the lessor of pltfs., became the purchaser of the 
reversion expectant on the determination of the 
lease for 999 years, & acquired a purtion of the 
interest of those lessees by a conveyance from some 
of them. About the year 177), another sough, 
called the Meer Brook Sough was commenced by 
a co. of proprictors, not connected with the 
Cromford Sough at a considerably lower level 
than the Cromford Sough, for the purpose of 
unwatering a further portion of same mineral 
field, which, from its lower position, was not 
relieved of water by the latter sough. Defts. 
represented those proprietors. In 1813 by agrcc- 
ment with the proprictors of the Cromford Sough, 
the Meer Brook Sough was extended; & the 
water being found to flow into it, floodgates were 
constructed at its end, by which means when 
closed the water was still thrown back upon, & 
discharged by, the Cromford Sough; but when 
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opened, the water escaped through them; & was 

thereby prevented from flowing to pee mills, 

In 1836, the floodgates were entirely removed, 

in order still further to extend the Meer Brook 

Sough, by which means the water was prevented 

from flowing down the Cromford Sough, to pitfs.’ 

mills. In an action by the owners of the mills 
to recover damages for this diversion of the water 
by defts.:—Held: pltfs. were not entitled to 
recover, because the Cromford Sough, being an 
artificial watercourse, made with the sole object 
of unwatering the mines, & sien their owners 
to get at the ores in the mineral field, pltf. had 
acquired no right to the use of the water of it at 
common law for any longer period than the mine- 
owncrs chose to continue it in that courge for their 
own purposes; & pltfs. had acquired no right to 

the water by virtue of the Prescription Act, 1831 

(c. 71), as their enjoyment of it was not ‘‘ without 

interruption’ or ‘.of right’’ as against defts., 

the owners of the lower level of the mineral field, 
within the meaning of that statute.—ARKWRIGHT 

v. GELL (1839), 5 M. & W. 203; 2 Horn & H. 

17; 8L. J. Ex. 201; 151 E.R. 87. 

Annotations :—Consd. Magor v. Chadwick (1840), 11 Ad. & 
Kl. 571; Wood » Waud (1849), 3 Exoh. 748. Apld. 
N. KH. Ry. v. Eliot (1860), 1 John. & H. 145. ° 
Gaved v. Martyn (1865), 19 C. BR. N. 8S. 732. Apld. 
Burrows v. Lang, [1901] 2 Ch. 502. Refd. Greatrex v. 
rend (1853), 8 Exch. 2913; Beeston ». Weate (1858), 
5 E. & B. 986; Broadbent . Ramsbotham (1856), 11 
Exch. 602; Scots Minos Co. v. Loadhills Mines (1859), 34 
L. T. O. S. 34; Mason v. Shrewsbury & Hereford Ry. 
(1871), L. RK. 6 Q. B. 578; Angus #. Dalton (1877), 3 
Q. B.D. 85; Whitmores (Kdenbridge) vo, Stanford, (1909) 
1 Ch. 427; Schwann », Cotton, [1916] 2 Ch. 459. entd. 
Sampson v. Hoddinott (1857), 1 C. B. N. 8. 590; Solomon 
> Vintners’ Co. (1859), 4 H. & N. 685. 

1055. .|—CHAMBER OOL- 
LIERY Co. ». H[lopwoon, No. 1053, ante. 

1056. —-—- Draining of wells on contiguous land.) 
—The owner of land through which water flows 
in a subterraneous course, has no right or interest 
in it which will enable him to maintain an action 
against a landowncr, who, in carrying on mining 
operations in his own land in the usual manner, 
drains away the water from the land of the first- 
mentioned owner, & lays his well . Qu: if 
the well had been ancient, whether there would 
have been any difference.—ACTON v. BLUNDELL 
(1843), 12 M. & W. 324; 13 0. J. Nx. 289; 1 
lL. TT. O. S. 207 : 152 yh. R. 1223, Ix. Ch. 
Annotations :—-Consd. Dickinson v. Grand Junction Canal 

Co. (1852), 7 Exch. 282. Distd. Ballacorkish Silver, Lead 

& Copper Mining Co. v. Harrison (1873), L. Rb P.O. 

49, sd. Jordesun v. Sutton, Southcoates & Drypool 
(ax Co., (1899) 2 Ch. 217. Refd. South Shields Water- 
works Co. ». Cookson (1845), 15 L. J. Ky. 815; 8S 4 
Konrick (1849), 7 C. B. 515; Wood v. Waud (1849), 3 
iKxch, 748; Humphries ve. Brogden (1850), 12 Q. B. 739 s 
Chasomore v. Richards (1859), 7 H. L. Cas. 349; New 
River Co. »v. Johnson (1860), 2 BE. & KEK. 435; Baird v. 
Williamson (1863), 15 C. 13. N. 8. 376; HR. v. Metropolitan 
Board of Works ay 3B. & 8S. 7103; Grand Junction 
Canal Co. v. Shugar (1871), 6 Ch. App. 483 ; West Cumber- 
land Iron & Steel Co. v. Kenyon (1879), 40 L. T. 703; 
Ballard v. Tomlinson (1885), 29 Ch. D. 115; Bower e., 
Sandford (1889), 5 T. L. R. 570; Bradford Corpn. nr. 
Pickles, [1895] 1 Ch. 145; Salt Union v. Brunner, Mond 
[1906] 2K. B. 822. Mentd v. Prontice (1845), 

x. 
D 





ee eee ee 





. Ka 
C. B. 828; Broadbent. v. Ramabothar (1856), 25 L. J. 
115; Re Trufort, Trafford v. Blanc. (1887), 36 Ch. 
600 ; Bradford Corpn. v. Ferrand, [1902] 2 Ch. 655. 


1057. - — «| — BALLACORKISIL SILVER, 
Leap & COPPER MINING Co. v. Harrison, No. 
18, ante. 

1058. ——— ——— Prior grant by mine owner of 
land containing wells.|—-By lease, dated 1827, 1D). 








co-grantee to compensation for D. L. R. 641; 19 B.C. It. 586.—-CAN. | stutute in interest of miners,)—The 
in excess of shure.|—GRAVES v. Mo- r. Right of lessees or locators to | common law ighie of riparian pro- 
DONALD (Y. T.) (1905), 1 W. L. R. | continuous flow of wauter.}—GINACA & rietors are 80 far abridged by Gold- 
325.—CAN. mone v. McKre CONSOLIDATED toe ety Bev if pee — 

q. —— Application for renewal.) 81 CAN.’ sro. (1905), 11 B.C. RR. tek divert tee this wae of 


—LIGHTNING CREEK MINING Co. %. 
Hopp (1914), 28 W. L. R. 110; 17 


t. Riparian rights—Curtailment by 


but t 
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streanis on private lands; 
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Sect, 4.—Righis as to water: Sub-sects. 1 & 2, A.(a).] 


demised to W. a dwelling-house & fifteen closes 
of land, & granted all streams of water that might 
be found in four of those closes called the Clough, 
the Moorin Clough, the Brow, & the Marleds, 
excepting out of the demise all timber & other 
trees, etc., mines & mincrals, etc., stone, gravel, 
sand & clay, etc., & all streams of water, except 
those above granted, then being or thereafter to 
be found in or upon the premises demised, with 
power for D. his heirs & assigns, & his & their 
servants & workmen, from time to time, to enter 
upon the premises, & to crop, fall, search for & 
make marketable‘all or any of the before-mentioned 
articles; to make any clay into bricks or tile on 
the premises, etc. ; & to divert or alter the course 
of any river, brook, spring, or water.’’ There was 
a plan annexed to the lease showing a stream of 
water on the north side of the demised premises 
& flowing through their whole extent from west 
to east. The Clough, the Moorin Clough, the 
Brow, & the Marleds, were situate on the banks of 
this stream. There was no other stream on the 
surface. but certain wells were in existence in those 
closes, & others were subsequently found :—Jleld : 
the wells.& all water in the Clough, the Moorin 
Clough, the Brow, & the Marleds passed by the 
grant in question to W., & that neither D. nor his 
lessees could work the mines so as to cut off the 
springs in the closes in question.---WHITEHEAD v. 
PARKS (1858), 2 TI. & N. 870; 27 L. J. Ex. 169; 
157 E. R. 858. 
Annotations :—Consd. Ballacorkish Sil er, Lead, & Copper 


Mining Co. v. Harrison (1873), L. R.5 P. CGC. 493 Goodhart 
v. Hyett (1883), 25 Ch. D. 182. 


1059. Obstruction of watercourse—Sub- 
sidence.|—PItf. was entitled, for the purposes of 
his mill, to a supply of water, by means of a stream 
running through & over the lands of the deft. 
Deft. in working the minerals lying under the bed 
of the stream, had caused a subsidence of the bed 
to the extent of four fect for some distance. In 
order to maintain the original level of the stream, 
deft. had constructed embankments on either side, 
& there was no actual diminution in the supply 
of water to pltf.’s mill. Upon bill for injunetion, 
the ct. refused to make a hostile decree against 
deit., but by reason of the subsidence which had 
taken place in the bed of the stream, deft. was 
required to give an undertaking not to work the 
minerals in such a way as to obstruct or interfere 
with the flow & passage of the water to pltf.’s 
mill, staying further proceedings, giving no costs, 
but reserving liberty to pltf. to apply if occasion 
should require.—IELWELL v. CROWTHER (1862), 31 
Beav. 163; 31 I. J. Ch. 763; 6 lL. T. £96; 8 
Jur. N.S. 1004; 10 W. R. 615; 54 E. R. 1100. 

1060. Using water for purposes of steam.| 
ere v. LLAY MAIN COLLIERIES, No. 1050, 
ante, 

1061. Remedy for infringement of rights — 
Obstruction of flow of water into mine—Order 
for inspection.|—ENNOR 7. BARWELL (1860), 1 
ee KF. & J.529; 8 W. HR. 300; 45 KK. 1. 466, 
Annotations :—Refd. Bennett v. Griffiths (1861), 3 E. & E. 

467 ; Lumb v. Beaumont (1884), 27 Ch. D. 356. 

1062. Injunction — Effect of ‘‘ standing 
by.’*]—Injunction against draining, preparatory 
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(1886),5 N. Z L. R. 184 (S. C.).—N.Z. 
PART XIII. SECT. 4, SUB-SECT. 2.— 
A. (a). 


miners are not entitled to return tho 
water into the stream in a polluted 
state.—BoRTON v. HOWR (1875), 3 
CO. A. 5 ’ 2 J. Rh. 97.—N.Z. 

a. Water licence— Priority of right 
—By priority of occupation.}-—ST. 
BATHAN’S CHANNEL Co. °. 


—Ceneral ru 
WATSON | adjacent ficlds 


1063 i. In guar course of working 
“ot coal is not entitled 


Mines, MINERALS AND QUARRIES. 


to opening a coal mine, with prejudice to a canal, 

before establishing the right at law, refused upon 

laches for two years, permitting expenditure.— 

BIRMINGHAM CANAL Co. v. LLOYD (1812), 18 Ves. 

515 : 34. E. R. 413, IL. C. 

Annotations :—Consd. Ripon v. Hobart (1834), 8 My. & K. 
169; G. W. Ry. v. Oxford Worcester & Wolverhampton 
+ (1853), 3 De G. M. & G. 341. Refd. Wheatley v. 

tminster Brymbo Coal & Coke Co. (1869), 22 L. T. 7. 


SUB-SECT, 2.-- DISCHARGE OF WATER. 
A. Liability as between Adjoining Mine Owners. 
(a) Discharge Due to Natural Agency. 


1068. In ordinary course of working—General 
rule.|—The owner of a mine at a higher level than 
an adjoining mine has a right to work the whole 
of his mine in the usual & proper manner for the 
purpose of getting out the minerals in any part 
of his mine; & he is not. liable for any water which 
flows by gravitation into such adjoining mine 
from works so conducted. Wut he has no right 
by pumping or otherwise to be an active agent in 
sending water from his mine into the adjoinjng 
mine. 

If this crut had been made for the purpose of 
turning water into plt{s.’ mine which would not 
otherwise have arrived there... we consider 
that the action would lie (ERLE, C.J.).—BAIRD v. 
WILLIAMSON (1863), 15 C. B. N. S. 376; 3 New 
Rep. 86; 33L. J.C. P. 1p1; 9 1. T. 4123; 12 
W.. 150; 143 7. BR. 831; sub nom. WILLIAMSON 


v. BatrD, 10 Jur. N.S. 152. 


Annotations :—Apld, Rylands v. Fletcher (1868), L. R. 3 


Consd. Crompton v. Lea (1874), I. R. 19 Eq. 


Ts Roti. Smith ». Fletcher (1874), L. R. 9 Uxch. 64 ; 
Humphries ». Cousins (1877), 2. C. P. 1D. 239; A.-G. v. 
Tombine (1879), 12 Ch. D. 214; Young . Bankier 
Distillery Co., [1893] A. C. 691. 

1064, —— --—.]—The rule that a mine owner 
must protect himself against water flowing from 
a neighbouring mine in the ordinary course of 
mining operations has no application to a case 
where the consequence of a man’s mining opcrations 
is the tapping of a river bed. & the precipitating of 
the water of the river into his own mine & thence 
into that of his neighbour. The bill alleged that 
the result. of certain mining operations of defts. 
must inevitably be the tapping of a river bed, & 
the consequent flooding of the mines of dcfts. 
& pltf.; & it further alleged, in substance, that. 
the operations in question were not legitimate 
mining operations, & could not result in any good 
to defts.; & it prayed for an injunction against 
defts. :—Held: the bill was sustainable.—Cromp- 
TON v. LEA (1874), L. R. 19 Eq. 115; 44 L. J. Ch. 
69; 31L. T. 469: 23 W. R. 53. 

Annotation :—Refd. Wilson vr. Waddell (1876), 2 App. Cas. 
Vv. 


1065. .]—-If, in consequence of a mine 
owner on the rise working out his minerals, water 
comes by natural gravitation into the mines of the 
owner on the decp, the latter mine owner cannot 
maintain any action for the loss which he thereby 
sustained. ... A mine owner is exempt from 
liability, for water which in consequence of his 
works flows by gravitation into an adjoining mine, 
only if his works are carried on with skill & in the 
usual manncr (CoTToN, L.J.).—HURDMAN v. NORTH 











to communicate the drain or level of 
the one to the other, but is bound to 
leave a barrier on march, to prevent 
the water of the superior field from 
flowing down on_ the _ inferior.— 
WEMYsS (KARL) v. Horr’s TRUSTEES 


of ities | (1809), 15 Fao, Coll. 161.—SCOT. 


tenant 
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IGASTERN Ly. Co, (1878), 3 C. P. D. 1683 471. J. | Kenrick (1849), 7C. B. 515; 18 L. J. C. P. 172; 


Q. B. 368; 38 L. T. 339; 26 W. R. 489, O. A. 
Annotations :—Mentd. Kirth v. Bowling Iron ae rae 

Cc. P. D. 254 herd v. Lancashire & 

(1884), 13.Q. B.D. 1313 Gill», Edouin B94), 1 LT. 

62; Jordeson v, Tati Southcoates & Drypool Gas Co., 

[1899] 2 Ch. 217; Maxey Drainage Board v. G. N. Ry. 

Sie thee L. T. "429 ; Gerrard v. Crowe, [1921] 1A. é 

ford U. D. C. v. Beal & Judd, [1925] 1 K. B. 671. 

1066. -|—Applts. would, no doubt, be en- 
titled in mining to excavate & remove the strata 
of minerals in the lands leased to them to any 
depth practicable to which they might choosc to 
go. If in doing so in the ordinary course of work- 
ing they should happen to tap springs or a water 
waste from which the water by gravitation rose 
to the surface & flowed down to a lower proprictor’s 
land, this must be submitted to; but the mine 
owner is not entitled by pumping to increase this 
servitude or burden on one unwilling to submit to 
it by pumping up water which might never rise 
to the surface, or which might only do so more 
gradually & slowly & in much smaller volume 
(LORD SUAND).---YOUNG (JOHN) & Co. v. BANKIER 
DISTILLERY Co., [1803] A. C. 691; 69 L. T. 838 ; 

58 J. P. 100, H. L. 
innotation :—Refd. joe uniey er v. Trinidad Lake Petroleum 

0., [1918] A. C 

1067. —— Hemoval of supporting stratum of 
coal—Knowledge that removal would result in 
inundation of adjoining mine.]—Semble, it is the 
right of cach of the owners of adjoining mines, 
where neither mine is subject to any servitude 
to the other, to work his own mine in the manner 
Which he deems inost convenient & beneficial to 
himself, although the natural consequence may 
he that some prejudice will accrue to the owner of 
the adjoining mine; so Jong as such prejudice 
does not arise from the negligent or malicious 
conduct of his neighbour. 

Pitt. was possessed of a colliery, called A., & 
deft. of a colliery adjoining, called B., which was 
upon a higher level than A. Before deft. became 
possessed of colliery B., one Jones, who then held 
it, but) between whom & deft. il was found, as a 
fact, that there was not any privity, either of 
contract or of estate, made three large holes, 
called thyrlings, in & through a vertical seam of 
coal, part of colliery A., & forming a barricr 
between the chainbers in collicry A. & those in 
colliery B. At the time deft. first became the 
occupier of B. there was a large subterranean 
body of water therein, which communicated with, 
& was fed by, springs in the neighbourhood. This 
water was on a higher level than the chambers of 
B., & separated from them by a thick horizontal 
bar of coal which was part of colliery B. The 
chambers of B. were on a higher level than the 
thyrlings above mentioned, & the thyrlings were 
on a higher Icvel than the chambers of A.; «&, 
consequently, the effect of removing the horizontal 
bar of coal in B. necessarily was, that the water 
above mentioned would, of itself, flow into the 
chambers of B., & that a large portion thereof 
would also flow on of itself from the chambers of 
B., through the thyrlings, into the chambers of A. 
Deft., knowing that the thyrlings were then open, 
& that the effect of removing the horizontal bar 
of coal in B. would be as above stated, nevertheless 
did remove same, for the purpose of obtaining the 
coal, & so working his mine in the manner most 
advantageous to himself. In consequence of the 
removal of this horizontal bar of coal in B., the 
water flowed into the chambers of B., & thence, 
through the thyrlings, into the chambers of A., 
& inundated same :—Illeld: deft. was not re- 
sponsible for the injury so occasioned.—-SMITII v. 








3 par acre tris aoe! 


12]... 7.0.8. 556; 13 Jur. 362 ; 137 E. R. ae 
Distd. ” Humphries V. ” Brogden (1850), 
Consd. Scots Mines Co. v. Leadhills Mines 
Apld. "Baird v. Williamson 
Distd. Rylands v. Fletcher 


B. 739. 
(1859), 34 L. T. O. Ss. 34. 
(1863), 15 C. B. N. S. 376. 


1868), L. R. 3 H. L. 330. Consd, Crompton v. Lea rane 
. . 19 Eq. 115. Refd. Smith v. Pletcher (1874 ), LI 
9 Exch. 64; West Cumberland Iron & Steel Co v. Kenyon 


tata oe ach D. 782; A.-G. v. Tomline (1880), “4 Ch. D. 
583 n v. Sutton Southcoates & Drypool Gas Co., 
itebs) ri Ch. 217; Salt Union v. Brunner, Mond, 11906] 
822; Greyvensteyn v. Hattingh, [1911] A. CG 
a6e° Mer ta Chasemore v. Richards (1859), 7 H. ae 
349; Hodgkinson v. Ennor (1863), 4pn. & ss 
Humphries Vv. oo (1877), 2 C. P. D. a agus °. 
penn (1878), 4 eer . D. 1623 Whalley »v. Ry. 
(1884), 13 Q. B. 31: Batcholler v. ronbtlage We 8 
Gas Co. deg a J.P. 680; Hoare v. McAlpine (1922), 


92L. J.C 

1068. “Alteration in working resulting in 
increasing flow.|—1II. demised adjoining lead mines 
to the S. co. & to the L. co. the latter being in a 
higher level. The leases were substantially the 
same, & the lease to the S. co. contained a clause 
* reserving always to IL. & his tenants the L. co., 
or other tenants of their lands, the use of all levels 
in the S. grounds, with power of sinking & driving 
within the whole grounds in so far as same can be 
done without incommoding or interrupting the 
S. co.’s own proper works.’ The I 





u. co. having 
altered their mode of working within their own 
limits, whereby they caused an increased flow of 
water into the Icevels of the S. co. & other damage : 
—ITeld: the S. co. were not entitled to an injunc- 
tion to restrain the L. co. from so altering their 
works within their own limits, for the latter co. 
were entitled to work in their own way, & any 
damage caused by the L. co. was damnum absque 
injuria; but if the alteration had been made by 
sinking & boring in the S. grounds it would have 
been otherwise.—Scotrs Mines Co. v. LEADHILLS 
Mines Co, (1859), 34 1... OS. 31, A I. 

1069. ——— Damming up water. |— Defts. working 
mines in two places, A. & B., B. being to the deep 
of A., towards which the water from A. would 
naturally flow in a proper course of working, & to 
save pumping, stopped up the only opening 
between A. & B., so as to dam up the water in A., 
which they abandoned. The water thus dammed 
up rose sO high as to overflow by natural gravita- 
tion into pltf.’s mines, through openings made by 
predecessors of pltf.’s trespassing in deft.’s mines : 
-—Held: pltfs. were not entitled to any relief, but 
inasmuch as defts. had in the first instance, & 
until restrained by injunction, used artificial 
means, pipes, to send the water to pltfs.’ mines, 
the bill was dismissed without cosis._ LOMAX v. 
Stor (1870), 59 L. J. Ch. 834. 


1070. ----— Working resulting in tapping of river 
bed.] —Crompron v. LEA, No. 1064, ante. 
71. ——— Working resulting in cracking & 


subsidence of surface.J—(1) The right to work 
nines is a right of property, which, when duly 
exercised, begets no responsibility. 

(2) The owner of minerals has a right to take 
away the whole of the minerals in his land, for such 
is the natural course of user (LORD BLACKBURN). 

(3) Where mincral workings have caused a sub- 
sidence of the surface, & a conseyuent flow of rain- 
fall into an adjacent lower coal-field, the injuries, 
being entirely from gravitation & percolation, are 
not a valid ground for any claim of damages. 

(4) ... Generally the owner of the surface made 
it matter of bargain for the benefit of the surface 
that when mines are worked out the surface should 
be restored. Where such a stipulation exists the 
owner or occupier of the surface has a right to 
complain if it be not restored, but that gives no 
claim to any one clse (LORD BLACKBURN ).— 
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Sect. 4.—Righis as to water: Sub-sect. 2, A. (a) & 
(b), & B. 


WILSON v. WADDELL (1876), 2 App. Cas. 953; 35 
Ll T; 689 > 42 Js Pp. 136, Hii. L. 


Annotations :—As to (1) Refd. Salt Union v. Brunner, Mond, 
(1906) 2 K. B. sah As to (3) Distd. Fletcher v. Smith 


(1877), 2 App. Cas. 781. Generally, » Hurdman v. 
N. KE. Ry. PPS78) 3 C6. P. D. 168. Mentd. Prinsep v. 
Belgravia Estate (1895), 39 Sol. Jo. 381, 








1072. .J—A mine owner will not be 
liable to the owner of an adjacent mine for injury 
occasioned to such adjacent mine, where such 
injury fade from natural causes, in themselves 
beyon 


of his own mince, without default or negligence. 
But where for his own convenience he does some- 


thing, ¢.g., divert the course of a stream, he must 


take care that the new course provided for it shal] 
he sufficient to prevent mischief from an overflow, 
so that, even if that overflow should be directly & 
mainly occasioned by an act of nature, his own 
conduct in not so forming the new & diverted 
course for the stream of form & of sufficient 
capacity to carry off an accidental overflow of 
water, even of an cxceptional kind, will be matter 
for consideration in determining the question of 
his liability.—-FLETCHER v. SmitH (1877), 2 App. 

Cas. 781; sub nom. SMITH v. MUSGRAVE, ty 

lL. J. Q. Bi. 43 sub nom. MUSGRAVE v. SmitTi, 37 

L. T. 367; 42 J. P. 260; 26 W.R. 83, U. L.; affg. 

S.C. sub nom. SMITH v. FLETCHER (1874), L. It. 9 

Exch. 64, Kx. Ch. 

Annotations :—Apld. Crompton v. Lea (1874), L. R. 19 Eq. 
15. Refd. Wilson v. Waddell (1876), 2 App. Cas. 95. 
entd. West_v. White (1877), 4 Ch. D. 631; A.-G. v. 

Tomline ( i Baas Ch. D. 214; Sharp v. Wilson, Rotheray 


5), 155; Greenock Corpn. v. Cale. Ry., 
Greenock Corpn. v. G. & 8. W. Ry., (1917) A. C. 556. 


1073. Working negligent or malicious.|—SMITHu 
v. KENRICK, No. 1067, ante. 
74, ——.|—IFLErCHER v. SmitrH, No. 1072, 
ante. 


(6) Discharge due to Agency of Owner. 


1075. Piercing barriers—Trespass.|—A declara- 
tion stated pitis. & defts. were owners of adjacent 
mines; defts. had trespassed on pltfs.’ mine, & 
had carried away a quantity of coal; that water 
had arisen in defts.’ mine, against which, but for 
the trespass of defts., the coal would have been a 
sufficient barricr ; that thereupon it became & was 
the duty of defis. to prevent the water in their 
mine from flowing into pltfs.’ mine; yet defts. 
neglected their said duty, whereby the water 
flowed into pltfs.? mine & prevented them from 
working the same :—Held: a good count ia case. 

There may, perhaps be a difference as regards 
the law between the barricr of a mine, & a fence 
above ground. If a wall is knocked down, the 
owncr Inay maintain an action for the trespass ; 
but he cannot by omitting to rebuild it, hold deft. 
always responsible for any conuscquential damage. 
But here, pltfs. say that the removal of the 
barricr is lrreparable, &, therefore, the duty 
alleged in this declaration may well arise (PoL- 


Annotations :— 


his control, though his own acts may have 
conduced to produce the injury, if his acts have 
only been those of the proper & ordinary working 
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LOCK, C.B.).—FIRMSTONE v. WHEELEY (1844), 2 
Dow. & L. 203; 13 L. J. Ex. 361. 
Consd 





» Cl . Deard ; . B. 

576. istd. Smith v. Kenrick (1849), % 7 aT 2a 

1076. ——— .}—PuLant v. Stort, No. 479, 
ante. 

1077. ——- ——— Consequential damage from in- 


flow of water.|—-The owner of a coal mine ex- 
cavated as far as the boundary, which he was by 
custom entitled to do, & continued the excavation 
wrongfully into the neighbouring mine, leaving on 


aporture in the coal of that mine, through which 
water passed into it & did damage :—Held: the 
party excavating was liable in trespass for breaking 
into the neighbouring mine, but not in an action 
on the case for omitting to close up the aperture 
on his neighbour’s soil; though a continuing 
damage resulted from its being unclosed, & there- 
fore, the facts being proved as above stated, dett. 
was entitled to the verdict. Qu.: whether, under 
such circumstances, a legal obligation attaches on 
the trespasser to use means on his own land for 
preventing the flow of water. But, if it does, & 
an action is brought for not using such means, the 
declaration must allege the duty specifically ; & 
pitf. cannot recover on a count stating merely that 
deft. wrongfully made the aperture & omitted for 
an unreasonable time to close it, whereby, etc. 
Nor can he recover at all for damage occasioned 
by the flow of water in consequence of the aperture 
remaining unclosed, if an action on the case has 
already been brought for making the aperture & 
letting in the water, which action was referred to 
arbn., & pltf. being made party to the reference in 
respect of any injury to him by any of the matters 
alleged in the declaration in such action, has had 
damages awarded & paid to him for such injury : 
although the damage last complained of is subse- 
quent to the award & payment.— CLEGG v. 
DEARDEN (1848), 12 Q. B. 576; 177. J. Q. B. 
233; 11 L.T. 0.8. 309; 12 Jur. 848; 116K. R. 986. 
Annotations :-—Refd. Smith v. Kenrick (1849), 7 C. B. 515; 

Nicklin v, Williams (1854), 10 Exch. 259. 
As to continuing damage generally, sec DAMAGES, 
Vol. XVII., pp. 87-91. 
1078. Sinking & boring.|—Scots Mines Co. v. 
LEADHILLS MINES Co., No. 1068, ante. 

1079. Pumping.|—-BaAIrD v. WILLIAMSON, No. 
1063, ante. 

1080. ——.|—_Youne (JoHN) & Co. v. BANKIER 
DISTILLERY Co., No. 1066, ante. 
1081. ———.|—-LOMAX v. STOTT, No. 1069, ante. 
1082. Construction of artificial channels or pipes.| 
—BAairp v. WILLIAMSON, No. 1063, ante. 
1083. .|—PHILLIPs v. HOMFRAY, FOTIER- 
GILL v. Puuips (1871), 6 Ch. App. 770, L. C. 
Annotations :-—Apld. Whitham v. Westminster Brymbo Coal 


& Coke Co., [1896] 2 Ch. 538. Refd. Williams v. Raggett 
(1877), 46 L. J. Ch. 849. 


1084. Conducting water through weak point in 
boundary.;—The barricr between two mines having 
been perforated, the owner of one of them arti- 





ficially conducted his water so as to pass by the 


1forations into the other, that mode of removing 
it from his mine being most beneficial to*himscelf, 


thereby causing irreparable damage vo pltf. :— 





PART XIII. a nS SUB-SECT. 2.— 
b. Piercing barriers.) — BARNES ¢. 


YuKON GoD Co. (Y. TT.) (1911), 18° 


WwW. L. R 542.—-CAN. 


© ———-.}— Defte. who, in the 
absence of any custom of the mines 
justifying such working, by piercing 
& barrier left in a tunnel connecting a 
shaft outaide a diamond mine with 
their claimns within the mine, thoreby 


threw in a concentrated flow a body of 
water on pltf.’s claims in the mince, 
which water would not have come on 
to such clalinsa in ordinary course :— 
Held: guilty of negligence, & liable in 
damages for injury caused by such 
flow of water in stopping the working 
of plitf.’s claims.— VicTORIA DIAMOND 
MINING Co. v. DE BEER’S MINING Co. 
(1883), 1 Buch. A. 'e 300.—S. AF. 

ad. Diversion.)—IRvINa v. LxKaD- 
HILLS MINING Co. (1856), 18 Dunl. 


ie of Sess.) 8338; 28 Sc. Jur. 382.— 
COT. 


e. -}—Zleld : water which ac- 
cumulates in a mine as the result of 
inining operations is the property of 
the mincral tenant, & he may convey 
it where he pleases, so that neigh- 

oe tenants -have no right to 
insist that the water when pumpod 
to the surface shall be sent in ita natural 

tion towards a river.—BLAIR v. 
HUNTER, FINLAY & Co. (1870), 9 
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Held: the ct. would, on an interlocutory applica- 
tion, grant a mandatory injunction, so as to keep 
things in the state in which they were ante litem 
molam until the hearing. Semble, also, it would 
be immaterial whether the perforation were the 
wrongful act of the injured owner or not. 

It cannot be that you are entitled to hunt along 
your neighbour's boundary in order to find out a 
weak point in it, & to conduct all your water to 
that weak point, & then say, ‘‘1f you had your 
boundary properly left here, there would have 
been no injury done to you’? (Woop, V.-C.).— 
WESTMINSTER Brympo Coa & COKE Co. v. 
CLAYTON (1867), 36 L. J. Ch. 476. 


Annotation :—Refd. West Cumberland Iron & Stvel Co. v. 
Konyon (1879), 11 Ch. D. 782. ron & Steel Co. v 


Damming up water.]—See No. L069, ante. 

1085. Diversion of water.|—FLETCuER v. SMITH, 
No. 1072, ante. 

1086. —-— Diversion not amounting to appro- 
priation—Increase of burden on lower owner’s 
mine.|—-Defts., the owncrs of a mining property, 
sunk a shaft by which they tapped the water which 
had formerly found its way into certain old work- 
ings on their own ground, & had thence percolated 
into the pitis.’ mines. Defts. then made a borchole 
at the bottom of the shaft. It was admitted that 
the making it was not in duc course of mining, but 
only for the purpose of getting rid of the water. 
The effect of the borehole was to let off the water 
into the above-mentioned old workings on defts.’ 
ground, whence it percolated into pltfs.’ works in 
same way in which it would have done if neither 
shaft nor borchole had ever been made :—Held: 
defts. had not by making the shaft so appropriated 
the water as to lay themselves under an obligation 
to keep it from coming upon pltfs.’ land, & as the 
elfect of defts.’ operations was not to throw upon 
pltfs.’ land any burden which it} had not borne 
before, pltfs.’ case failed.— West CUMBERLAND 
IRoN & STEEL Co. v. KENYON (1879), 11 Ch. D. 
7823; 48 L. J. Ch. 798; 40 1. T. 70383 43 J. P. 
7313; 28 W. KR. 23, CU. A. 


Annotation :-—Refd. Prinsep rv. Belgravia Kstate (1895), 39 
Sol. Jo. 381. 


B. Liability of Surface Owners. 

1087. Escape of water collected & retained on 
land—Negligent execution of drainage works.| 
Defts., who were trustees of a turnpike road, con- 
verted an open ditch, which used effectually to 
carry off the rain water from the road, into a 
covered drain, placing therein catchpits & gratings 
to admit the water to such drain. The catchpits 
& gratings being insufficient in storms & heavy 
showers to admit the whole of the water, the over- 
plus overflowed the road, & eventually infiltrated 
to pltf.’s collicry, causing considerable damage. 
He first complained to defts. in July, 1859, when 
they made some alterations ; being again damaged, 
he complained a second time in December follow- 
ing, & then brought his action. It was objected 
that the action was not brought in time, inasmuch 
as more than three months had elapsed since the 
act first complained of was committed, the General 
Turnpike Act, 1822 (c. 126), s. 147, requiring the 
action to be brought within three months after 
‘‘the fact committed ” :—Held: the action was 
maintainable, & was brought in time; for, al- 
though a party cannot be allowed to bring a fresh 








aD com nee: 


Macph. (Ct. of Sess.) 204; 43 Se. Jur. 
169.—SCOT. 

f. No right to trespass.}—Where a 
person cannot exercise a right to 
discharge water & débris from a gold- 
1 claim without trespassing on 


ING 
his noighbour’s land he is bound to ! L. R. 37 
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refrain from exercising that right, & 

he may be held liable although he is 

only one of a number of persons whose 

united acts are doing the injury.— 

MCMILLAN ¥. GREAT EXTENDED SLUIC- | of 
Co. arch tae (1886), 4 N. Z. 

(S. C.).—-N. ® 
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action because there has been a fresh damage, 
yet when there has been, as in the present case, 
not only a fresh damage, but a continuance of the 
wrongful act which caused it, that is a new cause 
of action, in respect of which the party injured 
may sue.—WHITEHOUSE v. FELLOWES (1861), 10 
C. B. N.S. 765; 30 L. J. C. P. 305; 4 L. T.177; 
26 /J.P.40; 9 W. KR. 557; 142 i. R. 654. 
Annotations :-—Consd. Greenwell v. Low Beechburn Coal Co., 

(1897) 2 Q. B. 165. Refd. Darley Main Colliery Co. v. 

Mitchell (1888), 11 App. Cas. 127; Hall v. Norfolk, (1900) 

2 Ch. 493. Mentd. Holliday v. St. Leonard’s, Shoreditch, 

Vestry (1861), 11 C. B. N. S. 1923; Clothier vo. Webster 

1863}, 12 Cc. B. N. S. 790; Brownlow v. Metropolitan 

oard of Works & Aird (1864), 16 C. B. N.S. 546; Coe v. 

Wise (1864), 5 B. & 8. 440; Ohrby v. Ryde Comrs, (1864), 

33 L. J. Q. B. 2963; Morsey Dock Trustees v. Gibbs, 

Morsey Dock Trustces v, Penhallow (1866), L. R. 1 H. L. 

93; Parsons r. St. Mathew, Bothnal Green (1867), L. Rh. 

3G. P. 66; Bathurst Borough v. Macpherson (1879), 4 

App. Cas. 256; Colley v. L. & N. W. Ry. (1880), 5 Ex. D. 

277; Taff Vale Ky. »v. Amalgamated Soo. of Railway 

Servants, [1901] A. C. 426; ‘Curner v. Mid. Ry. (1911), 

104 L. IT’. 347; KR. v. Marshland, Smeeth & Fen District 

Comrs., [1920] 1 K. B. 155. 

1088. ——. Offensive water from manufactory— 
Percolating into adjacent mine.|— Deft. allowed a 
noxious & offensive refuse water to flow from his 
manufactory into an old pit on his own land, but 
which percolated under ground into pltf.’s colliery. 
Deft. was restrained by perpetual injunction. On 
a bill to restrain a nuisance, a delay of six months 
in filing the bill, though important on an inter- 
locutory application, held no bar to relief by 
injunction at the hearing of the cause.—TURNER 
v. MIRFIELD (1865), 34 Beav. 390; 55 E. lt. 685. 

1089. —--— Without negligence or wilfulness.| 
A. was the Jessee of mines. 3B. was the owner of a 
mill standing on land adjoining that under which 
the mines were worked. KH. desired to construct 
a reservoir, & employed competent persons, an 
engineer & a contractor, to construct it. A. had 
worked his mines up to a spot where there were 
certain old passages of disused mines; these 
passages were connected with vertical shafts which 
communicated with the land above, & which had 
also been out of use for years, & were apparently 
filled with marl & the carth of the surrounding 
land. No care was taken to block up these shafts, 
& shortly after water had been introduced into the 
reservoir it broke through some of ‘the shafts, 
flowed through the old passages, & flooded A.’s 
mine :—Held: A. was entilicd to recover damages 
from B. in respect of this injury.—RYLANDS v. 
FLETCHER (1868), L. R. 3 Lf. L. 3303; 37 L. J. Ex. 
161; 19 L. T. 220; 33 J.P. 70,11 L.; affy. S. C. 
sub nom. FLETCHER v. KYLANDS (1866), L. R. 1 
Exch. 265, Ex. Ch. 3 revag. (1865), 3 H. & ©. T74. 
Annotations : --Apld. Crompton v. Lea (1874), L. RK. 19 Eq. 

115. Consd. Cattle v. Stockton Waterworks (1875), L. lt. 

10 Q. B. 4533; Wilson v. Waddell (1876), 2 App. Cas. 95. 

Apld. Powell v. Fall (1880), 5 Q. U. D. 597; Snow v. 

Whitehcad (1884), 27 Ch. D. 588; Filburn v. People’s 

Palace & Aquariuin Cv. (1890), 25 Q. B. D. 258. _ Distd. 


Greenwell v. Low Beechburn Coal Co., [1897] 2 Q. B. 165. 
Apld. Blake v. Woolf, [1898] 2 Q. B. 426; Batcholler v. 
Tunbridge Wells Gas Cu. (1901), 84 L. T. 765; Charing 
Cross Electricity Supply, Co. v. Hydraulic Power Co.., 
[1914] 3 K. B. 772. d. kh. v. Stophens (1866), L. KR. L 
Q. B. 702; Woodall v. Tee A (1866), 14 L. T. 167; 
Richards v. Jenkins (1868), 18 L. 'T. 437 rate . a 


ham Ca 
Darley Main 


ming canal Navigation (1872), L. R. 8 

Smith v. Fletcher (1874), L. KR. 9 Exch. 64 ; 

Colliery Co. v. Mitchell (1886), 11 App. Cas. 127; Kvans 

v . 626; Holliday v. 
Cc. 81 ; Manchester Corpn. v. 


M. 8. & L. Ry. (1887), 36 Ch. 
liery, (1906] 1 Ch.’ 278; Miles v. Forest 


Wakeficld Corpn., [1891] A 
New Moss Co ; 
Rock Granite Co. (Leicestershire) (1918), 34 T. L. R. 500; 








EE A ATO ee ee oe 


PART XIII. SECT. 4, SUB-SECT. 2,—B. 


1087 i. Kecape of water collected & 
retained on land—Negligent execution 
ate works.J-—NEW HERIOT 
G. M. Co., LTv. v. UNION GOVERNMENT, 
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Scct. 4.—Righis as to water: Sub-secl. 2, B.; sub- 
sect. 3. Seclsan. 5 & 6. Parl XIV. Seet. 1: 
Sub-sect. 1, A. & B.] 


A.-G.v. Cory, Kennard v. Cory, (1921]1A.C.521.  Mentd. 
Gordon v. St. James’s, Westminster, Vestry (1865), 13 
L. T. 5113 Jones v. Festiniog Ry. (1868), L. R. 3 Q. B. 
733; Saxby v. M.S. & L. Ry. (1869), 38 L. J. C. P. 153 | 
The Thetis (1869), L. R. 2 A. & K. 365; Smith v. L. & 
S. W. Ry. (1870), L. R. G CP. 14; Carstaira v. Taylor 
(1871), L. R. G6 ixch. 217; Wilson r. Newberry (1871), 
L. R. 7 Q. B. 313 Ross vt. Fedden (1872), L. R. 7 Q. B. 
661; Child v. Hearn (1874), L. R. 9 Exch. 176; Madras 
GE v. Zowindar of Carvetinagarum (1874), 30 L. T. 770; 
Nichols v. Marsland (1876), 2 Ex. D. 1; Humphries v. 
Cousins (1877), 2c. P. D. 239; Crowhurst v. Amorsham 
Burial Board (1878), 4 kx. D.5; Hurdman v. N. EK. ly. 
(1878), 3 CG. 1. DD. 168; Nitro Vhosphato & QOdaim’s 
Chemical Manure Co. 7. London & St. Katherine Docks 
Co. (1878), 27 W. R. 267; AG. wv. Tomline (1879), 12 
Ch. D. 214: Box v. Jubb (1879), 4 bx. D. 76; Anderson 
«. Oppenheimer (1880), 5 Q. B. D. 602; Dixon v. Metro- 
politan Board of Works (1881), 7 5 B. D.-418; Fleming 
? Manchester Corpn. (1881), 44 L. TT. 5173; Tillett v. 
Ward (1882), 10 Q. B. D. 17: Gas Light & Coke Co. v. St. 
Mary Abbots, Kensington, Vestry (1884), Cab. & KH]. 368 ; 
Whalley v. L. & Y¥. Ry. (1884), 13 Q. B.D. 1333 Snook v. 
Grand Junction Waterworks Co. (1886), 2 'T. L. lt. 308; 
Blako v. Land & House Property Corpn. (1887), 3 TI. L. It. 
667; Abelson v. Brockman (1889), 64 J. P.119; Ruddi- 
man v. Smith (1889), 60 L. T. 708; National Telephone 
Co. v. Baker, [1893] 2 Ch. 186; Bradford Corpn. v. Pickles 
(1894), 71. L. I. 7933 Gill». Edouin (1894), 71 L. 'T. 762; 
Groen v, Chelsea Waterworks Co. (1894), 70 L. T. 547; 
Grosvenor & West Ind Railway & Terminus Hotel Co. v. 
Hanilton (1894), 71 L. T. 362; Ponting v. Noakes, [1894] 
2Q. 3B. 281; Price v. South Metropolitan Gus Co. (1895), 
65 L. J. Q. B. 126; Prinsep v. Belgravia Estate (1895), 39 
Sol. Jo. 381; Dixon v. G..W. Ky. (1896), 75 L. TI. 245; 
St. Helens Corpn. v. United Alkali Co. (1901), ‘Times, 
June 19; Canadian Pacific Ry. v. Roy, [1902] A. C. 220; 
Kastern & South African Telegraph Co. v. Cape Town 
Tram. Cos., [1902] A. C. 381; Kly Brewery Co. r. Ponty- 
pridd U. D.C. (1903), 68 J.P. 33 Ilferd Gas Co. v. Tford 
U, D. C., Jackson Third Party (19.3), 67 J. P. 365; 
Smith v. Giddy, [1904] 2 K. B. 448; Chichester Corpn. t. 
Foster, [1906] 1 K. B. 167; Evans v. Liverpool Corpn., 
11906] 1 K. B. 160; Foster v. Warblington U. C., [1906] 
1K. B. 648; Hobart v. Southend-on-Sea Corpn. (1906), 
75 L. JWK, B. 305; Baker v. Snell, [1908] 2 K. B. 825; 
West v. Bristol Tram. Co., [1908] 2K. Bb. 14; Whitmores 
(Mdenhridge) v, Stanford, (1909] 1 Ch. 427; Wing r. 
London General Omnibus Co., [1909] 2 K. B. 652; 
Lowery v. Walker, (1910) 1 K. B.173; Barker v. Herbert, 
(1911) 2 K. B. 633; Jones v. Lee (1911), 106 L. T. 123; 
Jones v. Llanrwst U. C., [1911] 1 Ch. 393; Remoryguage 
a Hélice (Suc. Anon. de) v. Bennetts, [1911] 1 K. B. 243; 
‘Titterton v. Kingsbury Collieries (1911), 104 L. T. 569; 
Maxcy Drainage Board v. G. N. Ry. (1912), 106 L. ‘I. 
429; Hanley v. Edinburgh Corpn. (1913), 77 J. P. 233; 
Rickards ». Lothian, [1913] A. C. 263; Goodbody rv. 
Poplar B. C. (1914), 84 L. J. K. B. 1230; Heath’s Garage 
v. Hodges, [1916] 2 K. B. 370; Greenock Corpn. v. Cale. 
Ky., Greenock Corpn. v. G. & S. W. hy., [1917] A. CU. 
566; Holgate v. Bleazard, [1917] 1 kK. B. 443; Cheater 
v. Cater, [1918}) 1 K. B. 247; Mansel v. Webb (1918), &8 
I. J. K, B. 323; De Silva v. Korossa (Ceylon) Rubber Co. 
(1919), 88 L. J.P. C. 54; Musgrove v. Pandelis, [1919) 2 
K. B. 43; Quebee Railway Light, Heat & Power Co. v. 
Vandry, 11920) A. C. 662; Boynton v. Ancholme Drainage 
& Navigation Comrs., {1921} 2 K. 3. 213; Jefferson tv. 
Derbyshire Farmers, [1921] 2 K. B. 281; Rainham 
*hemical Works v. Belvedere Fish Guano Co., [1921] 2 
A. C. 465 5 Postmaster Gencral v. Liverpool Corpn. (1922), 
02 L. J. K. B. 382; Houre vr. McAlpine, [1923] 1 Ch. 167 
Manton v. Brocklebank, (1923] 2 K. B. 212; Phillips v. 
Britannia Hygienic Lauudry Co., (1923] 1 K. B. 539; 
Cockburn v. Smith, [1924] 2 K. B. 119; Mdwards v. Bir- 
uungham Navigations, [1924] 1 K. B. 341; Gayler & 
Pope v. Davies, [1924] 2 K. B. 75; Performing Right Soc. 
v, Ciryl ‘Theatrical Syndicate, [1924] 1 K. B. 1; Lford 
U. C. v. Beal, [1925] 1 K. B. 671; Booth v. Thomas, 
11926] Ch. 109; Hines v. Toudey, Newell Third Party 
(1926), 95 L. J. K. B. 773; Noble v, Harrison, (1926) 2 
K. B. 332 8 Smith v. G, Ww. Ity. (1926), 135 L. d 112. 


1090. Flooding of mine due to opening of canal 
sluice—‘‘ Act of God.’’]—Pltfs., owners of collierics, 
sued defts., proprictors of a canal constructed undcr 
an Act of Parliament, for damages caused to their 
mines by water which overflowed from the canal 
into a brook, & thence into the mines. ‘They also 
in the alternative claimed to be entitled to a 
mandamus for the summoning of a jury to assess 
compensation for same injury, as being one caused 
by the works which the canal co. were authorised 
to construct & maintain. It was found in the 
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special case stated by an official referee that on 
the occasion of an extraordinary rainfall defts. 
opened a sluice, & discharged from the canal into 
a brook more water than the latter was able to 
carry olf, the consequence being that the brook 
overflowed into pltfs.’ mines. It was found 
further that if the sluice had not been so opened the 
canal bank would shortly have burst; that the 
udjacent country & pltfs.’ mines would have been 
inundated ; that the course which defts. adopted 
to avert such a catastrophe was a prudent one, & 
the only effectual one which could have been 
adopted in the emergency; that sv far as pltfs.’ 
mines were concerned, the opening of the sluice 
caused them to be flooded some hours sooncr 
than they would otherwise have been, but that no 
additional damage was causcd thereby to pltfs., 
the inundation being inevitable by reason of the 
excessive rainfall & consequent accumulation of 
water :— Held: (1) upon these findings, that even 
assuming defts.’ act to have been a wrongful one, 
it was injuria absque damno, & therefore not a 
ground of action; (2) the compensation clauses 
of the Acts of Parliament did not apply to such a 
casc.—THOMAS v. BIRMINGHAM CANAT, Co. (1879), 
49 1.J3.Q. B. 851; 438 L. T. 4353; 455.72. 21. 


eed 


SUB-SECT. 3.— POLLUTION OF WATER. 
Sce Rivers Pollution Prevention Act, 1876 
(c. 75), & generally, WATERS & WATERCOURSES. 


~~ 
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Sect. 5.—VENTILATION. 


1091. Right to user of air course—Constructed 
through adjoining land.|-—VoWk%LL v. AIKEN, No. 
461, ante. 

1092. ——— ---—.]—A bill alleged that pltf. was 
scised in equity of copyhold hereditaments known 
as the (. estate, forming part of the manor of 
B., & that he had let same upon a yearly tenancy ; 
that deft. was the owner of a colliery called W., & 
also lessee of & worked the coal mines under the 
copyhold lands of the manor; that deft. had been 
working coal under an estate called H., which was 
not within the manor, & had brought the coals 
from that estate to the surface at W. by conveying 
same by an underground railway through the C. 
estate of pltfi.’8; that he had also drained & 
ventilated the workings of the H. estate by roads 
or ways through the C. estate. The bill prayed 
for an injunction to restrain deft. from conveying 
the coal from the H. estate, & from making or 
allowing the road or way to remain through the 
C. estate, & for an account. <A demurrer was 
allowed on the ground that pltf. showed no title 
tu the place in which the wrong complaincd of 
was committed, & no possession of the subsoil of 
the CU. estate. On appeal the demurrer was 
overruled. ‘ 

‘he possession still remains in the copyholder 
subject to the property of the minerals being in the 
lord, & the easement of the lord in working the 
minerals (LORD CAMPBELL, C.).—BOWSER  ». 
MACLEAN (1860), 2 De G. F. & J. 415 ; 30 L. J. Ch. 
273; 3 L. T. 456; 6 Jur. N. S. 1220; 9 W. R. 


112; 45 EB. ei ee ee ee 
A tations :—. . Proud v. Batcs 2), ow Rep. ; 
“Rardley °. Granville (1876), 3 Ch. D. 826; Batten Pooll 
Ehame ee GPU 2 ig amten Soa ge 
0. ’ » OlC., . ° ° A 
Cochrane v. Willis (1864), 9 L. T. 792; Cooper v. Crabtree 
(1882), 20 Ch. D. 589. 


Parr XIV.--Sratutory RequLation or Mines. 


1093. Remedies for wrongful construction of 
air course—-Injunction—Mandatory injunction.|— 
Fora v. AIKEN, No. 461, anie. 

.——— ——.|— Bowser v. 
1002, ante. i 

1095. Liability for passage of air into adjoining 
mine—Non-construction of barriers.|—JEGON 1. 
VIVIAN, No. 701, ante. 

1096. Liability in respect of air leave—For venti- 


MACLEAN, No. 
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lation obtained by natural means.|—JEGON v. 
VIVIAN, No. 701, anic. 

noe »}—POWELL v. VICKERMAN, No. 1048, 
GANIC. 





SECT. §.—-NUISANCE. 
See, gencrally, NUISANCE. 


Part XIV.—Statutory Regulation of Mines. 


SEcr. 1.--COAL MINES. 
SUB-sECT. 1.—ILouns AND CONDITIONS OF LABOUR. 
A. Hours of Labour. 

See Coal Mines Regulation Act. 1908 (ce. o7), BS. 
1-7; Cval Mines Act, 1919 (c. 48), s. 1 (a) 3 Coal 
Mines Act, 1926 (¢. 17). 

1098. Hours below ground—Contravention of 
statutory provisions.-—‘* Connivance ’??—Bona fide 
omission of entries in register.J—Applt. was man- 
ager of a coal mine in which several onsetters were 
below ground for periods longer than that. pro- 
vided by Coal Mines Regulation Act, 1908 (c. 57). 
on numerous dates extending over several months. 
No entry as to the cause was made in the register 
kept by applt. under Coal Mines Regulation Act, 
1908 (c. 57), as applt. was unable to ascertain a 
definite reason for the men failing to reach the 
surface in proper time, but on some occasions he 
cautioned the men. Applt. had acted in good 
faith & he had not aided the men in avading the 
Coal Mines Regulation Act, 1908 (e. 57), or en- 
couraged them to disobey it. A ct. of summary 
Jurisdiction convicted applt. of connivance at the 
contravention of Coal Mines Regulation Act, 
1908 (c. 57), but quarter sessions quashed the con- 
viction :—J/eld : the order of quarter sessions must 
be alfirmed.—-Grecory v. WALKER (J912), 77 
J.1P.65;, 207.9. 2.51, DC, 

1099. -—— Workmen working in shifts.|—- 
Resp. co. were the owners of a colliery, in which 
two workmen, working in shifts, were on certain 
dates below ground for twelve & a half hours, but. 
some of the workmen in each of the shifts returned 
to the surface within a period of seven hours from 
the time when the last worknan in cach of such 
shifts left the surface. Resp. co. were summoned 
for conniving at a contravention of Coal Mines 
Regulation Act, 1908 (c. 57), s. 1, as amended by 
Coal Mines Act, 1919 (c. 28), 5s. 1, in that the two 
workmen were below ground, for the purpose of 
their work, & of going to & from their work, more 
than seven hours :—//eld: as the excess of time 
over seven hours could not be attributed to the 
time permitted for lowering & raising the shifts, 
the mere fact that some of the workmen in the 
shifts returned to the surface within seven hours 
from the time when the last workman in the shift 
left the surface did not constitute a compliance 
with Coal Mines Act, 1919 (c. 28), & the 
justices ought to have convicted.—-WING 1. 
SKINNER & L[OLFORD, LTD. (1922), 128 L. TV. 3865 ; 
87 J. P. 333; 27 Cox, C. C. 360, D.C. 

1100. Extension of hours—Liability of workman 
for non-compliance.|—Workmen ina coal mine were 











8. C. (J.) 30.—SCOT. 


working under an agreement of service which pro- 
Vided that the hours of labour of workmen employed 
below ground shall be such as are authorised by 
Coal Mines Regulation Act of 1908 (c. 57). The 
manager duly gave notice that. on two specified 
days the hours of working in the mine—nainely, 
eight. hours, would be extended by one hour on 
each day. The workmen on ench day refused to 
work the extra hour, on the ground that such 
extra hour was not ‘ authorised ’? by Coal Mines 
Regulation Act, 1908 (¢. 57). Upon a summons 
by the employers against. one of the workmen for 
breach of his contract’ in refusing to work the 
extra hours:—/Held: the time having been 
properly extended in pursuance of Coal Mines 
Regulation Act. 1908 (c. 57), the extended time 
was to be substituted for the time as fixed by Coal 
Mines Regulation Act, 1908 (c. 57), & therefore 
the extra hours were authorised by Coal Mines 
Jegulation Act. 1908 (¢. 57), within the terms of 
the agreement, & the workman in refusing to work 
the extra hours had committed a breach of the 
agreement.- -ROBINSON v, INSOLES, Lp, (1909), 
M20. 453 T15. 2.47, 2 C. 


B. Terms and Conditions of Service, 

See Coal Mines Act, 1911 (c. 50), ss. 76, 77. 

1101. Liability of miner—Leaving employment 
without notice—Justification by Illegal stipulation 
as to fines.|—KEARNKY v. WINTHHAVEN COLLIERY 
('o., No 1109, post. 

1102. Right of owner---Dismissal of miner— 
Improper filling of tubs.;---C'oul Mines Regulation 
Act, 1887 (c. 58), 5. 12, does not preclude an owner 
lrom dismissing a collier who, contrary to express 
instructions, continucs to send up an undue 
proportion of dust.—-Cur i», TALL & BOARDMAN 
(ioe), $2 PT... 408, nC, 

1103. Refusal to work.|-—DItl. was 
employed as a putter by a colliery co., & his work 
consisted in drawing coal in tubs underground. 
The amount carned by hiin depended upon the 
number of tubs drawn by him, & his wages were 
paid fortnightly upon the Friday following the 
end of the fortnight, the total amount of work 
done each day by him being ascertained daily. 
On the day preceding pay day a pay note was 
handed te cach worknan. On a certain occasion 
upon receipt of the pay notes a dispute arose 
between one of the putters & the co., & as a conse- 
quence upon the tollowing day the putters, in- 
cluding plitf., declined to work, & laid the pit idle. 
‘They were then informed by the masters that they 
had broken their contract, & that all wages earned 


Act, 1908, is limited to danger arising 
out of some abnormal occurrence.— 
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Sect. en mines: Sub-sect. 1, B.; sub-sect. 2, 


since the conclusion of the previous fortnight 
would be forfeited. On the Monday following the 
pee presented themselves prepared to work, 

ut were told they would not be allowed to resume 
unless they signed on afresh. Subsequently, by 
arrangement they resumed work without prejudice 
on the following day. Pitf. sued defts. to recover 
the amount of the wages forfeited by defts. for the 
four days’ work dune by him after the conclusion 
of the fortnight in respect of which the disputed 
pay note was given, & also claimed damages for 
breach of contract on the ground that the refusal 
to allow him to work on the Monday was a breach 
by defts. of their contract with him, it being com- 
mon knowledge that laying the pit idlé for a day 
or two was &@ common practice, & did not amount 
to a repudiation of their contract by the putters :— 
Held: pitf. was not entitled to recover damages for 
breach of contract, as the masters were justified 
in dismissing him in consequence of his refusal to 
work ; but as cach day’s wages became due daily, 
although they were not paid over to him until the 
expiration of a fortnight, he was entitled to recover 
the wages for the four days upon which he had 
worked before his dismissal.—PanrkKIN v. Sou'ru 
Hrtrron CoAu Co. (1907), 97 L. 1.98; 23'T. L. BR. 
408, ). C.; affd., 98 L. T. 162, C. A. 

Conditions of service—Royalties welfare levy.]— 
See Mining Industry Act, 1926 (c. 28), Part III. 


SUB-SECT. 2.—PAYMENYT OF WAGES. 
A. In General. 

See, gencrally, MASTER & SERVANT, pp. 82 ef 8ey., 
ante; WorK & LABOUR. 

Place of payment.]—Sec Coal Mines Act, 1011 
(c. 50), 8. 96. 

1104. Right to weekly statement of wages—Coal 
Mines Act, 1911 (c. 50), s. 96 (2)—Collier’s boy 
employed under butty system.|—(1) Above sub- 
sect. imposes upon the mine owners a duty to 
deliver a statement with the detailed particulars 
therein prescribed to a boy employed in the mine 
who works under, & whose wages are handed to 
him by, a collier known as a butty who has re- 
ceived the amount from the mine owners. 

(2) This duty can be enforced not only by pro- 
ceedings before justices under above sect., sub- 
sect. 3, but by an action for a declaration at the 
instance of a boy so employed to whom such a 
statement. as aforesaid has been refused by the 
wine OWners.—SIMMONDS v. NEWPORT ABERCARN 
BLACK VEIN Steam Coat Co., [1921] 1K. B. 616; 
90 L. J. K. B. 609; 124 L. T. 557: 85 J. P. 109 ; 
| ser R. 165, C. A, 

TO . goo —Cy : 

errr pa Ha Mentd. ht. v. Poplar B. C. (No. 1), 

1105. ——- --— Remedies of miners. |—-Sim- 
MONDS v. Newrort ABERCARN BLACK VEIN 
STEAM (Coan Co., No. 1104, ante. 

1106. Right to wages during stoppage— Required 


PART XIV. SECT. 1, SUB-SECT, 2.—A. 


k. Payment weight—Method of 
determining eH A }—All the mineral 
must be weighed; It is an offence to 











m. Miner's lien—Work in respect 
oleh een ae 
2 ¢ ER 7 a ‘ 4 
W. L. R. 93.—CAN. ay Reet 


Mines, MINERALS AND QUARRIES. 


to render workings safe.}|—-PItis., miner's employed 
by defts. at their colliery, refused to work in the 
mine on the ground that it was unsafe owing to the 
condition of the shafts. By reason of the fall of 
part of the lining of one of the shafts it had become 
unsafe, & the other shaft being also unsafe, pltfs. 
refused to go down into the mine until sufficient 
work had been done to render the shafts safe. 
The dangerous condition of the shafts was not duc 
to any negligence or breach of duty on the part 
of defts. ‘Tho mine was closed by defts. in order 
to enable them to cxecute the necessary repairs, 
& pltis. in consequence sustained a loss of wages. 
They claimed declarations that defts. were liable 
to pay them wages, or alternatively damages, in 
respect of their loss of wages while they were 
absent froin work by reason of the mine being 
closed :—Held: (1) in order to give effect to the 
presumed intention of both parties to the contract 
of employment, it was necessary to imply a term 
that, in the events which happened, the mince 
owners should not be liable to pay wages or 
damages to their workmen during the time which 
was reasonably required to put the mine into a 
safe condition ; (2) defts. were not liable to pay 
pltfs. damages for the breach of any duty imposed 
on them by Coal Mines Act, 1911 (c. 50), inasmuch 
as it was not reasonably practicable for defts. to 
prevent the shafts from getting into an unsafe 
condition, & they were therefore protected by 
Coal Mines Act, 1911 (c. 50), s. 102 (8).-—Brown- 
ING v. CRUMIIN VALLEY COLLIERIES, [1926] 1 
K. B. 522; 951. J. K. B. W115 134 L. T. 608 5 
90 J.P. 2013; 42 7. L. R. 328; 24 L. G. R. 302. 


B. Deductions. 

Sce Coal Mines Regulation Act, 1887 (c. 58), 8. 12. 

1107. What deductions may be made—lIn respect 
of ‘‘ mineral contracted to be gotten ’’—-Slack.]---- 
Persons were employed in a mine under a contract 
that coals should be paid for at 1s. 6d. per ton, & 
heading slack at 7d. per ton, no other slack to be 
paid for; all other slack to be deducted from the 
different places in proportion to their loading, & 
a& premium of 2d. per ton on the coal to be paid to 
all those placcs whose boxes of coal did not con- 
tain an average of more than 112 Ibs. of dust 
each per week. 

The coal, including the slack gotten, was weighed 
close to the pit’s mouth & was then sorted & 
carried 40 yards & shot on to a screcn, more slack 
being caused by the operations: a note of the 
slack which passed through the screen was taken 
by a person employed only by the mine owners, & 
the weight of the slack was deducted from the 
weight at the pit’s mouth. The wages of the 
miners were paid according to the weight of the 
coal after thus deducting the slack. 

In an action by the miners to recover from their 
employers the difference between the wages so 
ascertained & the full wages if no such deduction 
had been made :—Held: the miners were entitled 
to recover; (1) (Lokp Hatrssury, C., & LORDS 
HERSCHELL & MACNAGHTEN) Because “by the 


liens were ineffectivo.— EDGAR v. 
MATAKITAK! GOLD-DREDGING Co., LYD. 
(1901), 21 N. LZ. L. R. 126.—N.Z. 
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be taken.}—Lu 
v. CALLAGHAN (Y. T.) (1907), 6 W. L. kt. 
830.—CAN. 


Con- 


]-- DUGUAN  ¥. 
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qt. 
BET? (1908), 7 W. L. 2. 69: 
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contract the amount of wages paid depended ‘‘ on 
the amount of mineral gotten” within Mines 
Regulation Act, 1872 (c. 76), 8. 17, but the miners 
were not paid ‘ according to the weight of the 
mineral gotten,” nor was “such mineral truly 
weighed accordingly,”’ within that sect. ; for ‘“ the 
mincral contracted to be gotten ’’ was coal in- 
cluding slack, & slack was not “ material other 
than mineral contracted to be gotten,” & was 
therefore not one of the deductions allowed by that 
sect.; (2) (Lorps BramMweu & FrrzGERaLp) 
Because though the deductions were not in con- 
travention of sect. 17, the weights were not 
ascertained in the manner required by sect. 18.— 
NETHERSEAL COLMIERY Co. v. BOURNE (1889), 14 
App. Cas. 228; 59 L. J. Q. B. 66; 61 1. T. 125; 
54 J. VP. 84, WU. Le 3 affy. S.C. sub nom. BouRNE v. 
NETHUERSEAL COLLIERY Co. (1888), 20 Q. B. D. 
606, C. A. 


Annotations :—As to (1) Cohsd. Brace r. Abercarn Colliery 
Co., Huggins v. London & South Wales Colliery Co., (1891) 
2 Q. 1. 699; Kearney v. Whitehaven Colliery Co., 11893] 
1 . B. 700. Distd. Hinuble v. Humphreys (1901), 84 
L. T. 563; Cultness Iron Co. v. Dobbie, [1920] A. C. 916. 
ato i 2) Retd. Kearney v. Whitehaven Colliery Co., [1893] 


1108. - --- Small coal— Obtained by 
** screening ’’ at pit’s mouth.|—TPltis. were em- 
ployed in defts.’ collicries to cut large coal at 
wages which depended on the weight gotten. The 
coal was cut as large coal, but a considerable 
amount of small coal was produced in the convey- 
ance of the coal to the pit’s mouth & ‘ screening ” 
it. The coal raised was screened at the pit’s 
mouth, & defts. made deductions from pltfs.’ 
wages in respect of the small coal found in it. 
Pitis. sued defts. for the amounts so deducted :— 
Held: (1) the small coal was part of ‘‘ the mineral 
contracted to be gotten ’’ within Coal Mines Regu- 
lation Act, 1887 (c. 58), s. 12 (1), & the deductions 
were illegal, & pltfs. were therefore entitled to 
recover; (2) the sums allowed for the small coal 
were to be at the same rate as that paid for the 
large coal.— Brack v. ABERCARN COLLIERY Co., 
Hucecins v. LONDON & SouTH WALES COLLIERY 
Co., [1891] 2 Q. B. 690; 60 L. J. Q. B. 7065 65 
lL. T. 604; 56J. P. 20; 40W.R.3; 77. Lh. 
G34, C. A. 

Annotations :—As to (1) Distd. Kearney v. Whitehaven 
Colliery Co. (1892), 8 'T. L. KH. 645 (See [1893] 1 Q. B. 700); 
Tumblo v. Llumphreys (1901), 85 L. T. 563. Consd. 
Coltness Iron Cu. tv. Dobbic, [1920] A. C. 916. 

1109. -—— Agreement for average deduction— 
Validity.]-- Applt. was employed by resps. at their 
colliery upon the terms that he should be paid 
wages according to the weight of coal gotten by 
him; that he should not leave his employment 
without giving fourteen days’ notice, & that de- 
ductions should be made in respect of dirt sent up 
to the surface with the coal; & the following 
special mode of determining those deductions was 
agreed upon between resps. & the persons emp.oyed 
by them: About onc tub in twenty sent up to the 
surface was selected at random for testing. The 
dirt in that tub was separated from the coal & 
weighed, & if the tub contained more than a cer- 
tain weight of dirt, the man who sent it up was 
not paid anything in respect of the coal therein. 
‘he men sending up the other nineteen tubs were 
paid on the total weight of the contents of each 
tub as though it contained coal only :—Held: the 
proviso in Coal Mines Act, 1887 (c. 58), s. 12, 
was controlled by the first part of that sect., & 
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did not authorise any agreement by which a 
person employed was not to be paid on the weight 
of the coal in a particular tub ; the agreement with 
respect to the special rnode of making deductions 
for dirt was therefore illegal, but the illegality in 
that respect did not vitiate the whole contract of 
employment so as to justify applt. in leaving 
without giving fourtcen days’ notice. 

The proviso ... says that deduction shall be 
made in respect of stones or substances other than 
the mincral contracted to be gotten. Now, what 
are you to deduct from ? From what is in the 
tub—not from the actual mineral in the tub, but 
from all that is in the tub... & the deduction 
must be from the weight in the tub, not from the 
men’s wages. It is true that the amount of the 
wages depends upon the weight of the mineral 
contracted to be gotten; but I think that the 
wording of the first part of the sect. & of the proviso 
bring one to the conclusion that the deduction 
must be from weight, & must be a deduction in 
respect. of things other than the actual minerals 
(LoRD Esurrn, M.R.).—KEARNEY v. WOITEHAVEN 
Corlmmieny Co., [1893] 1 Q. B. 700; 62 L. J. M. C. 
129; 68 L. T. 690; 57 J. P. 645; 41 W. BR. 504; 
YT. L. RR. 402; 4 7. 388, C. A. 

Annotations :-—Distd. Chell v. Hall & Boardman (1896), 12 
T. L. RR. 408; Humble v. Humpbreys (1901), 85 L. T. 
563. Consd. Coltness Iron Co. v. Dobbie, [1920] A. C. 
916. ** Some of the dicta as to the meantug of particular 
words in the 1887 Act may be open to question ” (Vis- 
COUNT FINLAY). 

1110. —- - .|-- A miner who was paid 
by weight, & who worked in a seam in which coal 
was mixed with stones & dirt, sued the mineowners 
for a sum for unpaid wages representing the 
aggregate amount of deductions made for stones 
& dirt from the hutches sent up by him during a 
specified period, upon the ground that such de- 
ductions were illegal. 1t was a term of pursuct’s 
employment that he should be paid for clean coal 
only. The weigher appointed by the mincowner 
made a deduction for stones & dirt of a fixed 
amount per hutch based upon an average arrived 
at. by crow-picking sample hutches & deducting 
from the gross weight the weight of the stones & 
dirt therein contained, & this amount was well 
within the average weight of stoncs & dirt found 
in the hutches. The miners czreed with the mine- 
owners that deductions should be made inp accord- 
ance with Goal Mines Regulation Act, 1887 (c. 58), 
s. 12, but no special mode of determining the 
deductions was agreed upon, A checkweigher 
appointed by the miners objected to the system 
of averaces adopted by the weigher & claimed that 
the amount of the deductions should be ascer- 
tained by crow-picking cach hutch separately, 
which was admittedly impracticable, but the 
weigher continued his former practice :—Held: 
the deductions had not been determined in the 
manner prescribed by the sect., but that by the 
terms of the sect. pursucr was entitled to payment 
in respect only of ‘‘ the mineral contracted to be 
gotten ’’—~namely, coal—& that he had failed to 
establish his claim.—CoLrness Inon Co. v. 
DoBBIE, [1920| A. OC. 916; 89 L. J. P.O. 143; 123 
L. T. 504; 8435. P. 241; 36 T. L. R. 622; 64 
Sol. Jo. 517, H. L. 

4111. —— Agreement for non-payment where 
tubs contain more than agreed proportion of dirt— 
Validity.) -KEARNEY v. WHITEHAVEN COLLIERY 
Co., No. 1109, ane. 
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Sect. 1.—Coal mines: Sub-sect. 2, B. & C. (a), (b), 
(c) & (d), & D. (a).] 


1112. Improper deductions-—Right to recovery.] 
—NETHERSEAL COLLIERY (‘o. v. BOURNE, No. 
1107, ante. 

—— Right of miner to leave employment without 
notice.|—See No. 1109, ante. 

1113. Mode of deduction From weight— Not 
from wages.|--KEARNEY v. WHITEHAVEN COL- 
LIERY Co., No. 1109, avife. 

1114. ———-- ——- Of whole contents of tub—Not 
from weight of mineral contents.|—KEARNEY v. 
WHITEHAVEN COLLIERY Co., No. 1109, ante. 

1115. Agreement for weighing of coal without 
slack—Validity.]-—- Jones v. LLUYNvI COLLIERY Co. 
(1886), cited in 19 Q. B. D., p. 360, D. C. 

Annotation :— Refd. Netherscal Colliery Co. v. Bourne (1889), 

14 App. Cas. 228. 

1116. Payment other than by weight of minerals 
gotten.j—Orders cxcmpting mines from 35 & 36 
Vict. c. 78, 5s. 17, made by a Secretary of State 
before the passing of the Coal Mines Regulation 
Act, 1887 (c. 58), are specially preserved & kept 
in force by Coal Mines Regulation Act, 1887 (c. 58), 
ss. 79, 84, unless revoked or altered by a Secretary 
of State under Coal Mines Regulation Act, 1887 
(c. 58), s. 72, & exempt the mines to which they 
were granted from Coal Mines Regulation Act, 
1887 (c. 58), s. 12 (1).---Dickinson v. HANDSLEY 
(1889), 60 L. T. 5673; 53 J. P. 676; 5 T. 1. Rh. 
339, D.C. 

Application of Truck Acts.| 
Vol. XX1V., pp. 934-941. 

Inspection of weights & measures—Application 
of provisions of Weights & Measures Act, 1878 
(c. 49).|—Sce Coal Mines Regulation Act, 1887 
(c. 58), 5. 15. 


Sce FACTORLES, 


C. Checkweighers. 
(a) Appointment and Tenure of Office. 

1117. Appointment—Two seams in one mine.| - 
In a mine not divided into parts under Coal Mines 
Regulation Act, 1887 (c. 58), s. 19, there were two 
seams of coal worked as one mine by scparate 
xungs of miners paid according to the weight of 
mineral gotten by them :—Held: the two seams 
together constituted a‘ mine ’’ within Coal Mines 
Regulation Act, 1887 (c. 58), s. 18, & consc- 
quently the miners working in one of the scams 
could not under Coal Mines Regulation Act, 1887 
(c. 58), 8. 13) appoint a checkweigher in respect of 
the mineral gotten from that seam.— THORPE v. 
Davies, [1908] 2 K. B. 750; 77 1. J. K. B. 939; 
09 L. T. 362 5 72 J. P. 418. 

1118. Tenure of office—Effect of dismissal of 
miners by whom checkweigher appointed.|— Applt., 
who was a miner in resp.’s coal mine, was appointed 
checkweigher by the other miners under 35 & 36 
Vict. c. 76, s. 18, & acted in that capacity, & was 
paid by the miners. Subsequently resps. dismissed 
all the miners & closed the mine. No notice was 
given to applt. by resps., or by or on behalf of the 
miners. On the mine being re-opened a short 
time afterwards, applt. claimed to be still check- 
weigher & to be entitled to perform the duties of 
that office, & brought an action against resps. for 
preventing his doing so:—Held: applt. had, on 

11161. Payment other than by weight | 


of minerals gotten.|—HUMBLE v. Hum- 
PHREYS, [1902] A. C. 207, P. C._-AUS. 
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L. Rk. 109; 5 N.S. W. W. N. 128. 
—AUS. 


a. ——.] 2 McBAIN (1906), 2 
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LIERIES, LTD. v. SULLIVAN, [1916] S. C. 
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the dismissal of the miners, ceased to be check: 
weigher, & the action could not be maintained.— 
WHITEHEAD v. HOLDSWORTH (1878), 4 Ex. D.13; 
48 L. J. Q. B. 254; 39 L. T. 638; 43 J. P. 400; 
27 W. Rt. 94, D. C. 


Annotation :-—Folld. Richards v. Duffryn Aberdare Colliery 
Co., [1923] 2 Ch. 520. 


1119. .|—(1) A person duly appointed 
to be a checkweigher by the other miners under 
the Coal Mines ltegulation Acts, 1887 to 1905, 
ceases to be a checkweigher-on the expiry of 
notices determining the contracts of all tho 
individual miners. 

(2) ‘‘hreats made during a bond fide stoppage of 
a mine, after all the contracts with the workmen 
had been determined & before the mine reopened, 
not to reopen the mine if the old checkweigher 
was continued in that position is not an offence 
under Coal Mines (Check Weigher) Act, 1894 
(c. 52), 8. 1, which applies only to acts done while 
the mine is a going concern.—RICHARDS v. DUF- 
FRYN ABERDARE COLLIERY Co., [1923] 2 Ch. 520; 
041. 35. Ch. 58; 180 1. T. 181; 39 'T. L. R. 634 5 
6S Sol. Jo. 1s. 








(b) Remuneration. 

Sec Coal Mines (Weighing of Minerals) Act, 
1905 (c. 9), 8. 2. 

1120. Who may be Hable to contribute—Miner 
temporarily paid by the day.|—Vltf., a check- 
weigher at a mine, duly appointed under Coal 
Mines Regulation Act, 1887 (c. 58), 5. 13, by a 
majority of the persons employed in the mince 
who were paid according to the weight of mincral 
gotten by them, sued deft., a miner who was being 
temporarily paid by the day, to recover the pro- 
portion of his wages as a checkweigher alleged to 
be due from deft. In addition to weighing the 
coal sent up by the miners, who were paid accord- 
ing to the amount of coal gotten, pItf. also weighed 
the coal sent up by deft., & these services were of 
benefit to deft. inasmuch as, when the coal sent 
up by him reached such a quantity that if paid by 
the amount gotten he would receive more than he 
was being paid by the day, he might enter into a 
new arrangement with the proprietors of the mine. 
Pitt. declined to pay deft., on the ground that, 
being paid by the day, he was not liable to con- 
tribute to the checkweigher’s wages. Coal Mines 
Regulation Act, 1887 (c. 38), s. 14, provides that 
a checkweigher appointed by a majority of the 
persons employed at a mine who are paid accord- 
ing to the amount of mineral gotten by them may 
recover from any person for the time being em- 
ployed at such mine & so paid, his proportion of 
the checkweigher’s wages :—leld: deft., being 
paid by the day & not by the weight of coal gotten 
by him, was not liable, under the statute, to con- 
tribute to pltf.’s wages, nor, in the above circum- 
stances, was he liable under any contract to do so. 
—Oxtron v. WitttaMs (1910), 101 L. T. 957; 26 
TL. R. 242, D.C. 


(c) Limits on Powers. ® 


1121. Interference with checkweilgher—Liability 
of mine owner for threat made during stoppage— 
Application of Coal Mines (Check Weigher) Act, 


ficial heat.}—Held: the fact that the 
owners of a colliery provided no means 
for the artificial heating of the check- 
weighor’s weigh-house did not consti- 
tute a failure to provide him with a 
shelter from the weather.—DALMEL- 
LINGTON IRON Co., LTD. v. MACKENNA, 
Hat? ea a) ek, 88 ia 

; ~L. T. 39; am, 
woe hoor: 
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1884 (c. 52), s. 1.J—Riciakps ». DUFFRYN ABER- 
DARE COLLIERY Co., No. 1119, anile. 

1122. Interference by checkweigher with work- 
men—Whether action lies by workmen—Construc- 
tion of Coal Mines Regulation Act, 1887 (c. 58), 
s. 18 (3).|—(1) Where there is an existing arrange- 
ment between the recognised trade unions & the 
employers’ association that non-unionists shall not 
be employed in the mines of a district, & at one 
of these mines officials of a recognised trade union, 
In pursuance of the settled policy of their union, 
advise or instruct a workman charged with giving 
out safety lamps not to Jet miners who are members 
of an unregistered union have their lamps, or when 
they obtain from some of these miners the lamps 
issued to them without employing violence or 
threats of violence, their action, if taken for the 
purpose of preserving peace in the mine by pre- 
venting non-unionists from working there, is done 
in contemplation of a trade dispute within Trade 
Disputes Act, 1906 (ce. 47), 8. 3, & does not con- 
stitute a breach of Conspiracy & Protection of 
Property Act, 1875 (c. 86), 8. 7. 

(2) The provision in above sub-sect.. that ‘a 
checkweigher shall not be authorised in any way 

to interfere ... with any of the workmen 
or with the management of the mine; . . .’’ is 
intended solely for the protection of the manage- 
ment; & workmen with whom there has been such 
interference cannot ground a civil action upon this 
breach of above sub-sect.—FOWLER ® KIBRLE. 
{1922] 1 Ch. 487; 91 L. J. Ch. 853; 126 b. T. 
. 566; 388 T. 1. R. 271; 66 Sol. Jo. 267, CL A. 


(ad) Remoral, 

See Coal Mines Regulation Act. ISS7 (e. 58). 
s. 13 (4), (5). 

1123. Grounds for—-Intimidation of workmen. ]—- 
Applt., a checkweigher, stationed by the persons 
employed in resp.’s inine to take an account of 
the weighing of the mineral gotten by them, under 
35 & 36 Vict. c, 76, s. 18, had been convicted & 
imprisoned for intimidating one of the workmen 
with a view to compel him to abstain from working 
as a waggon rider in resp.’s employment. Resp. 
applied to justices for a summary order for applt.’s 
removal, under 35 & 46 Vict. ¢. 76, s. IS. & the 
justices, although it did not so appear on the face 
of the conviction, admitted evidence to show, & 
found as a fact, that the said intimidation took 
place on resp.’s premises, where applt. had no 
right to be, except in his capacity of checkweigher. 
It did not appear that this intimidation caused 
any impediment or interruption of the working 
of the mine, but. the justices nade the order of 
removal :--Held: applt. had misconducted him- 
self within 35 & 36 Vict. c. 76. s. 18, & the justices 
were justified in making the order. --PRENTICE 1. 
Hay (1877). 87 L. T. 6053 26 W. RR. 2375 42 
J.P. Jo. 4, D.C. 


Annotation :—Consd. Sykes v. Barraclough, (1904) 2 K. B. 
675. 


4124. ——— Interference with workmen— Whether 
limited to acts done in virtue of office—Or to acts 
done in mine.]-—Interference with the workmen 
within Coal Mines Regulation Act, 1887 (c. 58), 
s. 13, is not limited to acts done by a checkweigher 
by virtue of or in connection with his office, or to 
acts done at the mine.--SYKiES v. BARRACLOUGH, 
11904] 2 K. B. 675; 731. J. K. B. 920; 91 lL. T. 
560; 68 J. P. 561; 53 W. R. 205: 20 7. IT. RR. 
680; 48 Sol. Jo. 642, D.C. 


Annotation :-—Refd. Date ». Gas Coal Collieries, [1915] 2 
K. B. 454. 


1125. ——- .|—Justices having made an 
order under Coal Mines Regulation Act, 1887 
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(c. 58), s. 13, for the removal of a checkweigher 
added the words: ‘* And from henceforth he shall 
cease to perform the duties of checkweigher on 
behalf of the persons employed in the said mine 
as aforesaid ’’ :—-ZTeld: the order was good. 

Semble: a checkweigher removed under Coal 
Mines Regulation Act, 1887 (c. 70), 5s. 13, cannot 
immediately be reappointed. 

The word henceforth means from the date of 
the order, & does not mean henceforth & for ever. 
1 do not think that we are called upon to decide 
whether removal means permanent removal, but, 
if we had to decide that point, there are good 
grounds for thinking that. if does mean some sort. 
of permanent) removal, because of the words 
‘ stationing of another checkweigher in his 
place? (DARTING, J.).— RR. o. LLEWELLYN, Lr 2. 
SQuIRE (1906), 96 L. 1.325; 71S. P.51, DC. 

1126. --— Interference with management of 
mine—-Communicating terms of union resolution 
as to hours of work.]—/x p. Wirt (1897), 13 
T. 1. BR. a80, OA. 

1127. Effect of - Whether eligible for immediate 
re-appointment.]— hi}. «%. LLEWELLYN, frp. 
SQuirnk. No. 1125, ante. 


D. Mintmum Wages. 
(a) Jn General. 

See Coal Mines (Minimum Wage) Aet, 1912 (ce. 2). 

1128. Validity of prior agreement for higher rate 
of wage ---During temporary cessation of work due 
to emergency.|—By an agreement made prior to 
1912 between defts. & their workmen it was agreed 
that if a fatal accident, oceurred in defts.’ mine 
hefore 12 o'clock, the day wagemen in the district 
in which the accident happened, if they came out, 
should be paid a full day's wage: Held: in the 
case of a workinan who was getting a higher wage 
than the minimum rate, this ayreement was not 
superseded by a rule made under Coal Mines 
(Minimum Wage) Act, 1912 (¢. 2), which provided 
that, in the event of any interruption of work 
during a shift due to an emergency over which the 
management had no control, the workman should 
only be paid such a proportion of the minimum 
rate as the time he worked bore to the total number 
of hours of the shift. --MacnInnon v. Norri’s 
NAVIGATION COLETERIES (1889), Lrp. (1913), 29 
Ter. RR. 615. 

1129. Jurisdiction of domestic tribunal— Dispute 
as to deductions -- Miner in receipt of wages exceed- 
ing minimum rate.| - (1) A county ct. judge whose 
decision was affirmed by the Div. Ct. held that the 
provisions of Coal Mines (Minimum Wage) Act, 
1912 (c. 2), are applicable, notwithstanding that a 
workman may be receiving an amount for wages 
in excess of the minimum rate settled under Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), & that 
the powers of the domestic tribunal to decide a 
dispute as to the regularity & cfficiency of a 
miner’s work are not thereby ousted : —l/eld: the 
county ct. judge had in fact found, & there was 
evidence on which he could find, that the work- 
man’s wages were based on the statutory minimum 
rate, & were not the subject of a common law 
contract. 

(2) Where a miner is suing for his minimum 
wage, & a dispute under Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), is before the domestic 
tribunal, the proper course is for the ct. to adjourn 
the triul in order that the dispute may be decided. 
—PFAIrRBANKS vt. FLORENCE Coan & IRON Co., 
Lrp., [1915] 2 K. B. 714; 841. J. K. B. 1115; 
112 L. T. 1013, C. A. 

1130. Employer not paymaster of miner --Mine 
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worked on ‘‘sett’’ system.)—Pitf. was a filler em- 
ployed at defts.’ colliery. In that colliery the coal 
was worked by collicrs in ‘ setts.”” Hach ‘‘ sett ’’ 
consisted of two or more colliers, & to each ‘ sett ”’ 
one or more fillers were attached. The fillers’ duty 
was to load the tubs with the coal when gotten by 
the colliers, & the tubs were then sent to the sur- 
face, where the weight of the coal sent up was 
credited to the ‘ sett.’’ The colliers were paid by 
defts. at the end of cach week according to the 
weight of the coal credited to the ‘ sctt,” one of 
the colliers, called the contractor, receiving pay- 
ment of the amount due to the “ sett.”’ A filler 
was paid a daily wage, which had been for some 
years before the passing of Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), 5s. 11d. less 2d. for sub- 
scriptions, & he was paid his remuncration each 
week by the contractor of the “ sett ’’ out of the 
money received by him from defts. The filler was 
engayed by the colliery manager; he as well as 
the collicrs signed a document headed ‘‘ Terms of 
Employment,’’ under which he agreed to be bound 
by the regulations of the colliery ; he was sent by 
an official of the colliery to work with a ‘‘ sett,’’ & 
if the ‘‘ sett’? were dissatisfied with him it asked 
the management to remove him; & his dismissal 
rested with the management. There was evidence 
that, apart from an arrangement made in 1908 
between colliery owncrs & colliers as to ‘‘ hard or 
difficult. places,’’ no allowance was made by defts. 
when paying the contractor of the ‘‘ sett’’ in 
respect of the fillers’ wages, tha: tbe fillers looked 
to the contractor for payment, & that if the amount 
paid by defts. to the contractor was not sufficient 
to pay all, the contractor was still bound to pay 
the filler his full wages. After the passing of Coal 
Mincs (Minimum Wage) Act, 1912 (c. 2), the 
minimum rate of wages for a filler was fixcd at 
4s. 10d. a day. For the week ending June 19, 
1912, the contractor ieee pltf. at the rate of 4s. 10d. 
a day, & pltf. brought an action in the county ct. 
against, defts. to recover the balance of the: wages, 
namcly, the difference between 4s. 10d. & 5s. 1]d. 
aday. The county ct. judge found that there was 
a custom to pay a filler 6s. 9d. per day clear, that 
the collier had always paid it out of his tonnage 
wages, except in case of payment under the hard & 
diflicult place agreement, but that there was no 
privity of contract between the defts. & the filler. 
He accordingly gave judgment for defts. The Div. 
Ct. held that the evidence was conclusive that 
defts. were the employers of pltf. & bound to pay 
him his wages, & they gave judgment for pltf. :— 
Held: (1) there was evidence upon which the 
county ct. judge was entitled to find that apart 
from Coa] Mines (Minimum Wage) Act, 1912 (c. 2), 
there was no privity of contract under which pltf. 
could claim wages from defts. 

With regard to Cual Mines (Minimum Wage) 
Act, 1912 (c.2) :—Held: (2) (VAUGHAN WILLIAMS, 
lJ.) the effect of the Act was to render defts. as 
colliery owners liable to pay pltf. his wages; (3) 
(BUCKLEY & KENNEDY, L.JJ.) the Act did not 
make any alteration in the person liable to pay 
the wages, & did not create a contract to pay 
wages where none existed independently of the 
Act, & defts. were not liable to pltf.—RicuARDs 
1. WREXHAM & ACTON COLLIERIES, Lrp., Davies 
v. SAME, [1914] 2 K. B. 497; 83 L. J. K. B. 687; 
110 L. T. 402; 30 T. L. R. 228, C. A. 


{ nnotations :-—.13 to (1) Apld. Higginson v. Blackwell Col- 
my Co., Pitchford ». Same (1914), 84 L. J. K. B. 1189. 
Distd. Churm v. Dalton Main Collicries, [1916] 1 A. C. 612. 
Consad. Sirmmonds v. Newport Abercarn Black Vein Steam 
Coal Co., [1921] 1 K. B. 616. 4s w& (2)Refd. Higginson v. 

Blackwell Colliery Co., Pitehford ». Same (1914), 84 
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L. J. K. B. 1189. Ae to (3) Folld. Higginson v. Blackwell 
Collicry Co., Pitchford v. Same (1914), 84 L. J. K. B. 1189. 
Overd. Hooley v. Butterley Co., [1916] 2 A. C. 63. 

enerally, Mentd. Hill v. Beckett (1914), 84 L. J. K. B. 


1131. Mine worked on “‘ stall ’’ system. |— 
Defts. were the owners of a colliery in which the 
colliers worked in gangs, each gang working in a 
separate ‘‘stall’’ & consisting of one or more 
‘‘ stallmen ”’ or ‘‘ contractors’ to whom the stall 
was assigned by defts., & usually also of several 
‘* daymen ’’ who assisted the stallmen. Pltf. was 
employed at the mine as a dayman, &, like the 
other employees, he had entered upon his employ- 
ment by signing a form of contract which provided 
that he would serve defts. (inter alia) on the terms 
of the contract rules in force at the colliery. Pltf. 
worked in a stall for several days, & the amount of 
his wages & of other wages earned in the stall was 
paid by defts. to one of the stallmen, who 
absconded without paying pltf. Pltf. brought an 
action against defts. in the county ct. claiming his 
wages for these days at the minimum rate fixed 
for the district. The evidence went to show that 
the practice at the colliery was that defts. paid to 
a stallman on the fortnightly pay day the net 
aggregate amount due for the work done in the 
stall, & that out of that amount the stallman paid 
to each dayman whatever wage, not less than the 
minimum wage, the latter, in the opinion of the 
stallman, was worth. The county ct. judge, 
having regard to the terms of contract, & of the 
contract rules, & to the evidence, held, that the 
contract between pltis. & defts. did not impose 
any obligation on defts., to pay pltf. his wages; &, 
further, that if it did impose any such obligation 
on defts., they were to be discharged therefrom on 
paying the stallman; & he gave judgment for 
defts. The Div. Ct. affirmed the judgment of the 
county ct. judge. Pltf. appealed :—Held: (1) 
there was evidence to support the conclusions of 
the county ct. judge as to the nature of the con- 
tract between pltf. & defts. ; &, (2) as there was no 
already existing contract between pltf. & defts. as 
to the payment of wages, Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), s. 1 (1), did not create 
such a contract.—HIGGINSON v. BLACKWELL 
YOLLIERY Co., PITCHFORD v. Sami (1914), 84 
L. J. K. B. 1189; 112 1. T. 442; 31 T. L. RR. 
95, C. A. 

Annotations :—As to (1) Consd. Huoley v. Butterley Colliery 
Co. (1915), 84 L. J. K. B. 1969; Churm v, Dalton Main 
Collieries, [1916] 1 A. C. 612. As to (2) Consd. Hooley v. 
Butterley Colliery Co. (1915), 84 L. J. K. B. 1969; Churm 
v. Dalton Main Collicrics, [1916] 1 A. C. 612. Generally, 
Mentd. Hill v. Boeckctt (1914), 84 L. J. K. B. 458, 

1132. —— -| —- A colliery co. usually 
assigned two workmen, a collier & a filler, 
to each underground working place or stall, 
but occasionally a double or treble set of men, 
composed. of an equal number of colliers & fillers, 
worked together in one “ stall.’’ The men were 
paid upon a tonnage rate in accordance with the 
coal gotten. A weekly pay-note was made out to 
the number of the “ stall ’’ & the money was paid 
to the collier, or, in case of double or treble sets, 
to one of the colliers. The division of the pay 
between the collicr & the filler was a matter of 
private bargain between them. On entering the 
service of the colliery co. all the workmen, whether 
colliers or fillers, were bound to sign three docu- 
ments, one of which contained the bye-laws of the 
co. By byc-law 2, ‘‘ All persons employed ... 
shall receive wages & payment according to the 
current rate of wages for the time being at the 
colliery.’ By bye-law 13, ‘‘ All persons working 
under or for or paid by contractors or other 
persons shall be deemed to be the servants of the 
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owners of the colliery to the extent only that the 
shall be bound to obey these byslaws & the 
other rules of the colliery, but the owners of the 
colliery shall not be bound to see to the payment 
of or be liable for the wages due to such persons 
after they have paid the contractor or other persons 
for whom such persons work.’ A filler worked 
with a collier in a stall under an arrangement 
whereby the collier first took for himself for each 
shift 1s. & the balance was equally divided in 
accordance with the number of shifts worked by 
each of the two men. In a certain week the 
balance coming to the filler under this arrangement 
was less than the minimum wages to which he was 
entitled under Coal Mines (Minimum Wage) Act, 
1912 (c. 2). The filler claimed a minimum wage 
from the colliery co. The co., who for all purposes 
other than the payment of wages were the em- 
ployers of the filler, pleaded that they were not 
his employers for the purposes of Coal Mines 
(Minimum Wage) Act, 1912 (c. 2) :—Held : assum- 
ing without deciding that the ‘‘ contract of employ- 
ment, ’’? mentioned in Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), s. 1 (1), meant a contract of em- 
ployment at wages, an obligation was imposed on 
the colliery co. to pay wages to the filler by bye- 
law 2, & was not taken away by bye-law 13, & 
the co. were the employers of the filler within Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), & were 
liable to pay him a minimum wage. 

For the purposes of Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), s. 1 (1), it is not necessary that the 
employer should be also the paymaster of the 
workman.—CHURM 7. DALTON MAIN COLLIERTES, 
Irp., [1916] 1 A. C. 6125 85 1. J. K. 3B. 578; 114 
L. T. 528; 32 T. I. R. 275, HW. 1.3 revsq. (1915), 
cited 85 I. J. K. B. at p. 579, C. A. 
<tnnotations : —Consd. Hooley rv. Butterley Colliery Co. 

(1915), 84 L. J. K. B. 1969. Apld. Simmonds ». Newport 

Abercarn Black Vein Steam Cual Co., [1921] 1 K. LB. 616. 

11383. —-.|—Pltf., who was employed 
underground as a holer by a colliery co., on enter- 
ing the service of the co. signed an agreement 
whereby he agreed to serve the co. on the terms 
of certain contract rules & empowered the co. to 
make certain specified deductions from wages. 
By rule 2 of the contract rules coal was to be paid 
for by weight, & by rule 3, ‘‘ all persons working 
under or for stallmen or contractors shall be 
deemed to be servants of the co. to the extent 
only that they shall be bound to obey these con- 
tract rules & the other rules & regulations of the 
colliery.”’ The colliery was worked on the butty 
system. Weekly pay checks were made out to 
the number of the stall showing the net total 
amount earned in the stall calculated upon a 
tonnage rate in accordance with the coal gotten, 
& the money was received by the stallmen or 
buttyman, who handed to the holders & fillers 
employed in the stall wages regulated by the work 
done by cach in accordance with the recognised 
rates of wages for the colliery & kept the balance 
for himself. Owing to hard holing the wages 
received from the stallman by pltf., who was 
usually paid by piece work, were during a period 
of four months less than the minimum wage to 
which he was entitled under Coal Mines (Minimum 
Wage) Act, 1912 (c. 2). In answer to an action 
in the county ct. by pltf. against the co. for pay- 
ment of the balance required make up the 
minimum wage the co. maintained that they were 
not the employers of pltf. within Coal Mines 
(Minimum Wage) Act, 1912 (c. 2), & that their 
liability was absolved by payment to the stall of 
un aggregate amount sufficient to provide a 
minimum wage all round. The county ct. judge 
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gave judgment for pltf.:—Held: (1) there was 
an employment of pitf. by the co. at wages, & 
rule 3 did not apply to a person who was under an 
independent contract of service already the servant 
of the co. ; (2) overruling Richards v. Wrerzhkam & 
Acton Collieries, [td., Davies v. Same, No. 1130, 
ante, for the purposes of Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), s. 1 (1), it was not necessary 
that the employer should be also the paymaster of 
the employee ; (3) payment by the co. to the stall 
of a sum sufficient to provide a minimum wage to 
cach of the workmen under a different method of 
distribution was not a discharge of their obligation 
under Coal Mines (Minimum Wage) Act, 1902 
(ce. 2).—LIOOLEY v. BUTTERLEY Co., Lin., [1916] 
2A.C. 63; 85 L. J. K. B. 1050; 114 L. T. 858 ; 
32 T. L. R.375, H. lL. 3 revag. (1915), 84 Tl. J. K. B. 
1969, C. A. 


Annotations :—As to (1) Consd. Churm v. Dalton Main 
Collicrics, [1916] 1 A.C. 612. Apld. Simmonds ». Newport 
Abercarn Black Vein Steam Coal Co., [1921] 1 K. 3. 616. 


(6) Payment. 

See Coal Mines (Minimum Wage) Act, 1912 
(c. 2), 8. 2. 

1134. Obligation of employer—Mine worked on 
** stall’? system.] — LIIGGINSON v. BLACKWELL 
CoLLIERY Co., PrrcifoRp v, SAME, No. 1131, 
ante. 

1135. -—— -J—Hootky ». Burrerrnry Co., 
Lirp., No. 1183, ante. 





(ce) Recovery. 

See Coal Mines (Minimum Waee) Act, 1912 
(c. 2), 8. 1. 

1136. Action by miner - Condition precedent to 
action-—-Production of certificate of right to 
minimum wage.]— By rule 4 of the rules for the 
distvict: of Derbyshire. exclusive of South Derby- 
shire, made under Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), for the purpose of ascertaining 
what sum is due to a workman for any pay-week 
in respect: of his right to wages at the minimum 
rate regard shall be had to the amount of his 
actual earnings during the period consisting of the 
pay-week in question & as few preceding pay-weeks 
as shall be necessary to make up a period during 
which the colliery has worked not less than ten 
full days, provided that the period shall in no case 
be Jonger than four pay-weeks in all. By rule 7, 
if any question shall arise whether any workman in 
the district is a workman to whom the minimum 
rate of wayes is applicable, the question shall be 
decided, in the last resort. by the district. board, &, 
failing a settlement by them, by the independent, 
chairman. & a certificate of the decision shall be 
signed by the chairman & vice-chairman of the 
board or by the independent chairman, as the case 
may be, & such decision shall in every case he 
final & binding. By reason of a strike of miners 
work at deft.’s colliery in the early part of 1912 
ceased for about six weeks. On Apr. 10, work 
was resumed, but for the pay-week ending on 
Apr. 16, the colliery worked only one day, & for the 
pay-week ending on Apr. 23, the colliery worked 
only five & a half days. Tltf., who was a miner 
employed at the colliery, claimed to be entitled 
to wages at the minimum rate settled under Coal 
Mines (Minimum Wage) Act, 1912 (c. 2). for thé 
pay-week ending on Apr. 23. Defts. disputed 
his claim. & the question came before the district 
board & finally before the independent chairman, 
who gave a certificate that by reason of rule 4, 
pltf, was excluded from the operation of Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), 8. 1, & 
was not a workman to whom the minimum rate 
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of wages was applicable in respect of the pay- 
week in question. Plt{. thereupon brought an 
action in the county ct. to recover the diflerence 
between the minimum rate of wages & the amount 
actually earned by him for that weck :—Held: 
if was a condition precedent to plitf.’s right to sue 
that he should have obtained a certificate that he 
was a workman to whom the minimum rate of 
wages was applicable ; rule 4 was not ultra vires ; 
& therefore the action was not maintainable.— 
RANDLE »v. CLAY Cross Co., Lrn., [1913] 3 K. B. 
795; 88 L. J. K. B. 173 109 LL. PR. 5223 29 
T. L. R. 621, 1. ¢. 

Annotations :—Overd. Barwell v. Abercarn Black Vein 


Steam Coal Co., [1915] 2 K. B. 256. Befd. Fairbanks v. 
Florence Coal & lron Co., [1914] 2 K. B. 461. 


1137. -]—(1) Plitt., who was a 
miner employed at defts.’ colliery, brought an 
action in the county ct. under Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), 3. 1, to recover the dif- 
ference between the minimum rate of wages settled 
under Coal Mines (Minimum Wage) Act, 1912 (ec. 2), 
«& the amount actually earned by him during acertain 
period. Defts. delivered a special defence that the 
dispute between the partics, not stating what. it 
was, had been referred to an umpire in pursuance 
of the district rules, & the umpire had certified in 
writing that pltf. was not entitled to the sum 
claimed. At the trial pltf. gave evidence that he 
was a miner employed at the colliery during the 
period in question, & upon his counsel admitting 
that the dispute, not. stating whan. it was, had been 
properly submitted to the umpire under the 
district rules & that he could not put in the 
certificate of the umpire, the county ct. judge, 
upon the authority of Randle v. Clay Cross Co., Lid., 
No. 1136, ante, gave judgment for defts. :—-Held : 
the production of the certificate by pltf. was not a 
condition precedent to his right to sue, & the 
action must be remitted to the county ct. for 
further hearing. 

Randle v. Clay Cross Co., Ltd., No. 1136, ante, 
overd. upon this point. 

(2) If a dispute, referred to the domestic tri- 
bunal under Coal Mines (Minimum Wage) Act, 
1012 (¢. 2), is still sub judice, the county ct. judge 
should adjourn the action until the dispute is 
determined.—BARWELIL v. ABERCARN BLACK VEIN 
STEAM CoaL Co., Lrp., [1915] 2 K. B. 256: sub 
nom, BARWELL v. NEWPORT ABERCARN BLACK 
VEIN STEAM Coal Co., Lrp., $4 L. J. K. B. 1105; 
fe T. 806: 31 T. L. R. 1863 59 Sol. Jo. 233, 
Annotation :—.4 ‘. : . F , 4 

leone agi Re (2) Boe mans v. Florence Coal & 

1138. ——- Jurisdiction of county court—Arbi- 
tration proceedings not concluded.|—BARWELL 7. 
ABERCARN Buack VEIN Stream Coan Co., Lrn., 
No. 1137, ante. 

_ 1139. ——- —~-.| — FAIRBANKS rt, 
FLORENCE Coat & IRON Co., Lrp., No. 1129, ante. 


(dq) Variation. 
; a Coal Mines (Minimum Wave) Act, 1912 
ec. 2), 8. 2. 

1140. Colliers working in ‘‘hard or difficult 
places.’’]— By the rules regulating the manage- 
ment of a colliery the minimum standard of wages 
for colliers working in hard or difficult places was 
fixed at 6s. a day. Pitfs., who were colliers 
engaged at the particular colliery, had worked at a 
place in the mine which was a hard or difficult 
one within the meaning of the rules. In an action 
by pltfs. to recover their wages, the county ct. 
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judge awarded them the difference between what 
they actually earned & what they would have 
earned if the place had been a normal one, & he 
fixed the latter sum at 5s. per day: --Held: the 
County Ct. judge was wrong, & pltis. were entitled 
to be paid at the rate of 6s. per day.— JONES v. 
PnHanix COLLIERY Co. (1912), 28 T. L. R. 374, 


D.C. 

1141. Award of joint district board—Right of 
appeal.|—Where a joint district board under Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), s. 2, 
make an award settling the minimum rates of 
wages in their district, & the award is expressed 
in ambiguous terms, although there is no right of 
appeal from the award, the High Ct. has 
jurisdiction under Ord. 35, r. 5, to determine what 
it means, & declare the rights of the partics under 
it accordingly. --LOFTHOUSKH COLLIERY, LTD. 1, 
OGDEN, {1913] 3 K. B. 120; 82 L. J. K. B. 910; 
107 L. T. 827; 297. L. R. 179; 57 Sol. Jo. 186. 
Annotation :—N.F. Guaranty Trust. Co. of New York +. 

Hannay, [1915] 2 K. B. 536. 

1142. ——— Jurisdiction of High Court—Where 
award ambiguously worded.|]—-LOMrTnoUsE COl1.- 
LIERY, LTD. v. OGDEN, No. 1141, ante. 

1148. Powers of joint district board—General 
district rules—Inclusion of method for ascertaining 
rate of actual daily earnings — Validity.]— The 
purposes for which a joint district board are 
empowered under Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), to make general district rules do 
not. include the provision of a method for ascer- 
taining the rate of the actual daily earnings of the 
workmen. ‘I‘herefore, a rule which provided that 
‘in ascertaining whether the minimum wage has 
been earned by any workman on piece work the 
total carnings during two consecutive weeks 
shall be divided by the number of shifts & parts 
of shifts he has worked during such tio weeks ”’ 
was held to be wltra vires & void. 

A joint district board made a rule that if a work- 
man from circumstances over which he alleged he 
had no control was wnable to perform such an 
amount of work as would entitle him to a sum 
equal to the daily minimum rate he must forthwith 
give notice thereof to the official in charge of the 
district, & in default of such notice should forfeit. 
his right to wages at the minimum rate for that 
pay :--Held: the rule was authorised by Coal 
Mines (Minimum Wave) Act, 1912 (¢. 12), 8. 1 (2).---- 
DAVIES v. GLAMORGAN COAl1 Co., LYp., {1914] 1 
K. B. 674; 88. J. K. B. 8313 110 1. T. 224; 
30 T. Ta. R. 1613 58 Sol. Jo. 184, C. A. 3 varying, 
[1913] 3 K. B. 222. 

Annotations :—Consd. Randle 1. Clay Cross Co., [1913] 3 
K. B. 795. Refd. Barwell 7. Abercarn Black Vein Steam 
Coal Co., [1915] 2 K. B. 256. 

1144, —— Provision for notice by workman 
-~—-Where circumstances prevent his earning mini- 
mum daily rate.|—JAVIES v. GLAMORGAN COAL 
Co., Lrp., No. 1148, anle. 

1145. Rights of applicants before joint district 
board—Presentment of case in person.|-—(1) Where 
an application is made by any workmen or 
employers under Coal Mines (Minimunt Wage) 
Act, 1912 (c. 2), s. 3 (2), that the existing mini- 
mum rate of wages may be varied, the appcts. 
have a right to present their case, in support of 
the variation to the joint district board inde- 
pendently, & not merely through the medium of 
their representatives upon the board. 

2) Whether they are entitled for that purpose 
to appear before the board & be heard orally, or 
whether they can only submit their case & argu- 
ments in writing, is a question of procedure which 
it is for the board itself to determine.---R. v. 
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AMPHLETT (JUDGE), [1915] 2 K. B. 223 ; 84 
L. J. K. B. 884; 112 L. T. 1077; 31 'T. L. R. 229, 


1146. —— Oral or written presentment of case— 
Discretion of joint district board.|—R. v. AMPH- 
LETT (JUDGE), No. 1145, ante. 


SUB-sECT. 3.—DIVISION OF MINES INTO PARTS. 
Sce Coal Mines Act, 1911 (c. 50), 8. 25. 


SuUB-gsECT. 4.-—PLANS. 
Scc Coal Mines Act, 1911 (c. 50), s. 20. 


SUB-SECT. 5.—ABANDONED MINES. 
A. Fencing. 
See Coal Mines Act, 1911 (c. 50), s. 26. 
Liability of owner. ]—See No. 1153, post. 
Fencing of metalliferous mines.]—WSee Nos. 1215- 
1220, post. 


B. Plans of Abandoned Mines. 

See, now, Coal Mines Act, 1911 (c. 50), ss. 21-23. 

1147. Non-compliance with regulation-—Notice 
to comply—Sufficiency.|—lLtesp. was charyed, as 
owner of a mine, for failing to comply with Coal 
Mines Regulation Act, 1887 (c. 58), s. 38, as 
amended by the Coal Mines Regulation Act, 1896 
(c. 43), s. 4, in not sending to a Secretary of State, 
within three months after abandonment of a seam. 
in the mine, a plan as prescribed by the Acts. 

By Coal Mines Regulation Act, 1887 (c. 58), 
s. J8 (5), the information may be laid at any time 
within six months after abandonment, or after 
service on the owner of a notice to comply with the 
requirements of the sect. whichever last happens. 
On Jan. 25, 1900, alter the abandonment, the 
appellant wrote to resp.: ‘‘ ] beg to point out to 
you that no plan of the abandoned workings in 
the seven feet coal seam has yet been forwarded, 
as required by Coal Mines Kegulation Act, 1887 
(c. 58), s. 38. Will you please give the matter 
your early attention.”” On May 25 applt. again 
wrote, requiring resp. to comply with Coal Mines 
Regulation Act, 1887 (c. 58). The information 
was laid on July 27, 1900. ‘he justices dismissed 
the information :--Held > Coal Mines Kegulation 
Act, 1887 (c. 58), 8. 38 (5), was a clause of 
limitation, the letter of Jan. 25 was a cood notice, 
& six months after service of the notice having 
expired before proceedings were taken, the informa- 
tion was out of time, & the decision of the justices 
was right. 

As to sect. 59 [of Coal Mines Regulation Act, 
1887 (c. 58)] the whole sect., or the second part 
of it, at any rate, applies only to a case where a 
person is guilty of an offence against the Act, 
for which a penalty is not provided. In this 
case a penalty is expressly prescribed, & I think 
we cannot regard this section as applying here 


PART XIV. SECT. 1, SUB-SECT. 5. —-A. 


d. Liability to pubic pa ae A 
The duty of fencing disused mining 
shafts imposed by Mining Act, 1905, 
r. 8, Sched. I., is absolute & a right of 
action for its breach enures even to a 
trespasser.——CORNISH v. NikE MINING 
Co. (1915), 11 Tas. L. R. 143.— AUS. 
e. .}~-A mining co. left un- 
fenced a disused shaft, 60 feet deep 





likol 





ful man would have foreseen that wider 
the circumstances an accident 
to have happened, & the co. 
was liable for the damages sustain 
FLEMING v. RIETFONTEIN DEKP GOLD 
eye Co., Lirp., [1905) T. S. 111.— 


PART XIV. SECT. 1, SUB-SECT. 6, 
f. Liability of manager—For breach 
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(BRUCE, J ).—STOKEs v. HIny, [1904] 1 K. B. 493 ; 
70 L. J. K. B. 3313; 841. T. 122; U5 J. P. 280; 
49 W. R. 375; 17'T. L. R. 2213; 45 Sol. Jo. 240; 
19 Cox, C. C. 629, D. C. 

As to legal proceedings.|—Sce Sub-sect. 10, post. 


SUB-SECT. 6.—MANAGEMENT. 

See, generally, Coal Mines Act, 1911 (c. 50), 
ss. 2-13, 28, 101; Police, Factories (Miscellaneous 
Provisions) Act, 1916 (c. 31), s. 10; Statutory 
Rules & Orders, 1917, No. 120. 

1148. Liability of mine owner — Failure of 
manager to exercise daily supervision of mine.|— 
A colliery owner was summoned for having worked 
a mine without its being under the control of a duly 
certified manager. Proof was offered that the 
manager had lived at a distance from the mine 
& had only visited it at intervals. The justices 
dismissed the information on the ground that 
the owner was only bound under Coal Mines 
Regulation Act, 1872 (c. 76), s. 26, to appoint a 
duly certified manager & give notice thereof to 
the inspector of mines :—Held: the justices had 
been bound to hear the evidence, as, if the owner 
had acquiesced in the failure of the manager to 
exercise daily supervision in the mine, he would 
be liable to a penalty under the Act.—EVANS v. 
SMALL (1885), 2 T. L. RK. 180, D.C. 

Annotation :—Refd. David v. Britannic Merthyr Coal Co. 

(1909), 78 L. J. K. B. 659. 
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SUB-SECT. 7.—RETURNS. 
See Coal Mines Act, 1911 (c. 50), ss. 17-24; 
ae Compensation Act, 1923 (c. 42); 
s. 28 (3). 


—- = ee. —- —= 


SUB-sECT, §. - INSPECTORS AND CUURTS OF 
INQUIRY. 

See Coal Mines Act, 1911 (c. 
101, 116, 117. 

1149. Notice by inspector of causes of danger— 
Must be danger capable of remedy by occupier of 
mine.]—Applts. were owners of a collicry in which 
was a perpendicular pit shaft at the same level 
as, & communicating with, a similar shaft in an 
adjoining colliery, which did not belong to them. 
Notice was given applts. by the district inspector 
of mines that an accumulation cf water existed 
near to & in conncction with their mining works, 
which was dangerous & tended to the bodily 
injury of the workmen employed therein, & 
requiring them ‘‘ forthwith to remedy the matter.”’ 
This accumulation of water was in the pit shaft 
of the adjoining colliery, & applts. had no power 
to interfere with the water in it, but, it was shown 
that after the receipt of the notice they did not 
remove the men at work in their own pit shaft 


50), ss. 82, 83, 97— 
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sepurate mines—Necessilty for separate 
wus | wider-managers.}—Mookk & Co. 


v. 
MACMILLAN, [1921] 8. C. (J.) 9.—-SCOT. 


PART XIV. SECT. 1, SUB-SECT. 8. 


h. Report of committee appointed by 
miners’ union.}—A. report of a com- 
mittee appointed by a meeting of a 
miuiners’ union to inspect a mine is not 
equivalent to the report of a com- 


ed.— 


& 5 feet in diameter, situated 82 fect | Of mine regulations.}—CURTHOYS ». ttee appointed by the persons 
from & ublic veldt road. A person | KILBRIDE (1876), 2 V. L. R. (L.) | employed fn @ mine to make suc 
strayed from the road in the dark &, | 265.—AUS. inspection.—-LEADBEATER v. CROW’'S 
falling into the shaft, received scvero g. Kmployment of under-managers | Nust Pass CoaL Co., 2 M. M. Cas, 
injuries :—Hcld: a reasonably cure- | —Adjacent workings amounting to | 1415.—CAN. 

J.—VOL. XXXIV. BBB 
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& colliery. Applts. having been convicted under 
30 & 36 Vict. c. 76, for failing to comply with the 
above notice :—Held: (1) the conviction was 
wrong, for 35 & 36 Vict. c. 76, s. 46 only enabled 
the inspector to give noticc in cases where the 
danger specified in the notice was one which could 
actually be remedied by the occupicr of the mine, 
& not in cases where the source of danger was 
beyond their control; & the only remedy under 
such circumstances was that given by 35 & 36 
Vict. c. 76, 8. 513; (2) the authority to an inspector 
under 35 & JU Vict. c. 76, 8. 46, to require a remedy 
for a danger, did not extend to a withdrawal of 
workmen, which is expressly provided for under 
3o & 36 Vict. c. 76, 5s. 51 (6).—It. v. SPON LANE 
COLLIERY Co. (1878), 3 Q. B. D. 673; 39 L. T. 
13; 27 W. R. 463; sub nom. Spon LANE COLLIERY 
Co., Lrp. v. BAkER, 48 L. J. M. C. 25; 42 J. Pz 
693, D. C. 

1150. ——— Objection by owner— Determination 
by arbitration— Powers of arbitrator.) — The 
arbitrators or umpire appointed to determine a 
matter in dispute between the Secretary of State 
& a mine-owner, under 35 & 36 Vict. c. 76, 5. 46, 
in regard to any matter, thing, or practice in the 
mine tound by the inspector to be dangerous, 
& required by him to be remedied, have or has no 
Jurisdiction to prescribe the remedy by his award, 
but only to award that the matter or practice 
specified by the inspector is dangerous & ought 
to be remedied.—He SECRETA:"Y OF STATE FOR 
Home DEPARTMENT & FLEICHER (1887), 18 
Q. B. D. 339; 56 L. J. Q. B. 177; 5135. P. 707; 
35 W. Wt. 282; 3 'T. L. R. 287, 293, C. A. 

1151. Inquiry by Board of Trade—Explosion of 
steam pipe within mine—Effect of Boiler Explosions 
Acts.|—-A. boiler for generating steam was situate 
above-ground at a colliery, & a pipe conducted 
the steam down the shaft & along the working to 
w pumping engine in the mine. A valve in this 
pipe, in the mine & near the pumping engine, 
blew off. The Board of Trade ordered that an 
Inquiry should be held by two comrs. under Boiler 
Kxplosions Act, 1882 (c. 22), into the causes & 
circumstances attending the explosion. On an 
application for a prohibition to the comrs. so 
appointed to prohibit them from proceeding with 
the inquiry :—fHeld: (1) the repeal by oiler 
Explosions Act, 1890 (c. 35), s. 2, of part of Boiler 
Explosions Act, 1882 (c. 22), s. 4, gave the Board 
of ‘Trade jurisdiction to order such an inquiry ; 
(2) the pipe in which the explosion occurred was 
w “boiler” within the interpretation cluuse of 
Boiler ix plosions Act, 1882 (c. 22).—R. v. BoLLER 
EXPLOSIONS Act, 1882, Comrs., [1891] 1 Q. B. 
103; 60 L. J. Q. B. 544; 64 L. T. 6743 5575.2. 
616; 30 W. R. 440; 7. L. R. 371, C. A. 

1152. Authority of inspector—Whether extends 
to withdrawal of workmen.]—R. v. Spon LANE 
COLLIERY Co., No. 1149, ante. 


SuB-sEcT. 9.—PROVISIONS AS TO SAFETY. 
A. Inability for Non-Compliance, 


See, now, Coal Mines Act, 1911 (c. 50 » 8 102 
&, generally, Master & Beavan. pp. 01-302" 

1153. Owner or agent—Meaning of ‘‘ owner °° — 
Lessee of abandoned mine.]|—In 1860 applt. pro- 
posed in writing to take from the landlord certain 
coal mines for fourteen years, from Michaelmas 
of that year, at a certain rent, a lease to be granted 
«& accepted with provisions contained in a then 
existing lease of other mines. The landlord 
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accepted this proposal in writing, but no lease 
was executed. One of the provisions mentioned 
was, that when & so soon as the pits, shafts, 
roads, etc., should be discontinued or become 
useless, the lessee would fill up or remove the same, 
unless the lessor should signify his wish that same 
should be kept open or continued. In 1871 applt. 

discontinued working these mines. In Dec. 1875, 

he was convicted by justices under the Coal Mines 

Regulation Act, 1872 (c. 70), s. 41, upon a charge 

of not causing the tops of the shafts of those 

mines to be kept securely fenced for the prevention 
of accidents on Nov. 29 previously :—//eld : upon 

a case stated applt. was not at the date charged 

an owner of the shafts within the interpretation of 

that term in sect. 72.—StTott v. DICKINSON (1876), 

34L. T. 391; 40 J. P. 613. 

1154. —— Separate liability—One of several co- 
owners. |—On the hearing of an information against 
one of several owners of a minc, under 18 & 19 
Vict. c 108, 5s. 4, charging deft. with not having 
provided the boiler with a proper steam gauge, 
after evidence had been taken in support of the 
complaint, it was objected that the information 
ought to have been laid against all the owners of 
the mine. The justices held the objection good, 
& dismissed the complaint :—Held: the objection 
being untenable, & being a preliminary one in 
the nature of a plea in abatement, the justices 
had declined jurisdiction, & therefore this ct. 
made a rule absolute, calling on them to hear & 
adjudicate upon the case,.under Justices Protec- 
tion Act, 1847 (c. 44), s. 5.—R. v. BROWN (1857), 
7E.& B. 757; 26 L. J. M.C. 183; 29 L. T. 0.8. 
160; 22 J. P.54; 3 Jur. N.S. 745; 5 W. R. 625 ; 
119 E. BR. 1427. 

Annotations :—Mentd. Buccleuch v. Metropolitan Hoard of 
Works (1870), L. k. 5 Exch. 221; LR. v. Hasex JJ. (1883), 
49 L. T. 177. 

1155. —— Colliery company & manager.|— 
Two informations were laid against a colliery co. 
under the Coal Mines Act, 1911 (c. 50), one of which 
charged that they had fuiled to see that a certain 
mine belonging to them was provided with sulti- 
cient refuge holes contrary to s. 44 (1) of the Act ; 
& the other of which charged that they had failed 
to see that sufficient bore holes were kept in the 
mine contrary to s. 68 of the Act. ‘Two separate 
informations were also laid aguinst the co.’s 
Manager, who was onc of their directors, charging 
him with the same offences. The four informations 
were heard together by the justices, & at the 
hearing the manager admitted full responsibility, 
but the co. did not prove the facts necessary to 
exempt them from liability under either the latter 
part of s. 75 or s. 102, of the Act. The justices 
found that the alleged contraventions of the Act 
had taken place, & therefore that under s. 75 & 
s. 101 (2) offences had been committed against the 
Act, & they did not find that the offences were 
trivial or committed in extenuating circumstances. 
The justices convicted the manager on the separate 
informations against him & imposed upon him a 
penalty & costs; but, considering that penalty 
adequate, & having regard to the fact that the 
manager took all responsibility, they dismissed the 
informations against the co. On a case stated by 
the justices:—Held: the justices should have 
convicted the co. as well as the manager, & that 
the case must go back to them with a direction 
to do so.—WING v. DENT MAIN COLLIERY Co., 
Lrp., [1924] 2 K. B. 389; 93 L. J. K. B. 1085; 
181 L. T. 148; 88 J. P. 109; 40 T. L. BR. 618; 
68 Sol. Jo. 798 ; 27 Cox, C. O. 642, D.C. 


aan :—Refd. Charlton v. Jacob (1925), 04 L. J. K. B. 
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1156. —— Certificated manager in charge.]— 
The Coal Mines Regulation Act, 1872 fee 6), 
s. 51, after providing general rules to be observed 
in every mine to which the Act applies, enacts 
that in the event of any contravention of, or non- 
compliance with, any of the general rules by any 
person whomsoever being proved, the owner, 
agent, & manager shall each be guilty of an 
offence against the Act, unless he proves that he 
had taken all reasonable means by publishing, & 
to the best of his power enforcing, the said rules 
as regulations for the working of tho mine to 
prevent such contravention or non-compliance. 
An information was preferred under this sect. 
against the part owncr of a coal mine, in which one 
of the general rules regulating the employment of 
machines had not been complied with. ‘The evi- 
dence was that the general rules were put up in 
various parts of the mine, & that deft. occasionally 
visited the mine, but resided at a distance, & took 
no part in the management, which was under the 
exclusive control of the certified manager, who was 
also part owner. Deft. was not cxamined as a 
witness, as he might have been under s. 63 (4), but 
it was admitted that he had not personally taken 
any means to enforce the rules. The justices 
found as a fact that deft. had taken all reasonable 
means by publishing, & to the best of his power 
enforcing, the rules as regulations for the working 
of the mine to prevent such non-compliance, & 
dismissed the information :—I/eld: there was 
evidence from which the justices might properly 
come to that conclusion.—BAKER v. CARTER 
ral 3 Ex. D. 132; 47L. J. M.C. 87; 26 W. Rt. 


Annotations :—Folld. Bell v. Bruce (1891), 55 J. PL 535. 

nsd. Stokes vr. Checkland (1893), 68 L. 'T. 457; Stokes 

v. Mitcheson, (1902] 1 K. 13. 857. 

1157. —— —--—.]—The agent of a mine subject 
to the Coal Mines Regulation Act, 1872 (c. 76), 
may be convicted for breach of the regulations 
prescribed by ss. 51, 52 of the Act, although the 
mine is under the control of a duly certified 
manager.— WYNNE v. FORRESTER (1880), 5 C. P. D. 
361; 48 L. J. M.C. 140; 40 L. T. 524; 48 J.P. 
686; 27 W. R. 820. 

Annotations : -- Distd, Stokes v. Checkland (1893), 68 L. 'T. 
457. Refd. Stokes v. Mitcheson, [1902] 1K. B. 857. 
1158. & rules posted.|] — L. was 

owner of a coal mine & took no active part, while 

a certificated manager, who had full charge, was 

convicted of permitting dangerous working near 

accumulated water. ‘I'he rules had been duly 
posted up :—Jl/eld: the justices were not wrong in 
dismissing summons against B. for the same 
offence, on the ground that B. had taken all 
reasonable means to prevent non-compliance.— 

BELL v. BRUCE (1891), 55 J. P. 535, D. C. 

1 Mine under control of certifi- 
cated manager & under-manager.|—Coal Mines 
Regulation Act, 1887 (c. 58), after providing by 
s. 49 general rules to be observed in mines, enacts 
by s. 50, that, in the event of any contravention 
or of non-compliance with the rules in the case of 
any mine to which the Act applies by any person 
whomsoever, the owner, agent, & manager shall 
each be guilty of an offence against the Act, 
unless he proves that he had taken all reasonable 
means, by publishing, & to the best of his power 
enforcing, the rules as regulations for the working 
of the mine, to prevent such contravention or non- 
compliance. An information was preferred under 
s. 49, against the agents of a coal mine, in which 
one of the general rules relating to the ventilation 
of the mine had not been complied with. Deft. 
had appointed a duly qualified manager & under 
manager, & the non-compliance with the rules, 
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which affected only one heading of the mine & was 
of a temporary character was due to their negli- 
gence. ‘There was no evidence of personal negli- 
gence by deft., & deft. was not called as a witness. 
The justices found that deft. had taken the 
proper steps to enforce the rules by appointing a 
duly qualified manager & under manager, whose 
duty it was to carry out the rules, & that the 
violation of the rules was in no way caused by 
deft. omitting to enforce the rules, & they dis- 
missed the information :—Held: there was evi- 
dence from which the justices might properly 
come to that conclusion.—SToKES v. MITCHESON, 
[1902] 1 K. B. 857; 71. J. K. B. 677; 86 LT. 
767; 667. P. 615; 50 W. R. 553; 18 T. L. RK. 
543; 20 Cox, C. C. 254, D.C. 


See, now, Coal Mines Act, 1911 (c. 50), 
s. 102 (1) (a). 
1160. -—-—- Meaning of ‘‘ agent ’’— Includes 


managing director of colliery company.|—-STOKES 
v. MELLO (1875), 39 J. P. Jo. 788. 

1161. ——_- —-— —-—.]—A limited co. were the 
owners of a coal mine of which resp. was the 
managing director; but resp. did not interfere 
with the actual management of the mine under- 
ground, which was left in the hands of a duly 
certificated manager, under the Coal Mines 
Regulation Act, 1887 (c. 58), who was the manager 
of the colliery, & was in charge thereof. Tesp., 
as managing director, occasionally visited the 
mine, but he had in no way interfered with the 
manager in his duties, though he had authorised 
all necessary expenditure for the safety & conduct 
of the mine, & had duly published at the mine the 
rules under the Coal Mines Regulation Act, 1887 
(c. 58), & the abstract of the Act itself. An offence 
having been committed by the use of naked lights 
in the mine on a day when resp. was not at the 
mine :—Held: (1) resp. as managing director, 
was “ agent,” of the mince within the meaning of 
the Act, & was legally responsible as such; but 
(2) he had, by publishing & to the best of his 
power enforcing the rules as regulations for the 
working of the mine, taken all reasonable means 
within s. 50 of the Act to prevent such contra- 
vention of the rules, & was therefore not liable 
to be convicted for the offence.---STOKES vu. 
CHECKLAND (1808), 68 J. T4573; 57 J. P. 282 ; 
9 T. L. R. 235; 87 Sol. Jo. 251; 17 Cox, GC. 
G3L3 5 It. 240, D. C. 
wtnnotation :-— .18 lo (2) Consd. Stokes v. Mitchcson, [1902] 

1K. B. 857. 


1162. —-_— What amounts to taxing part in 
management of mine-—Question of fact.]—Coal 
Mines Act, 1911 (c. 50), 5s. 102 (1), is intended to 
wiord an additional protection to that given by 
s. 75 to the owner or agent of a mine. If they 
have not been ‘in the habit of taking” part 
in the management of the mine, & have not taken 
part in its management in regard to the particular 
matter in question, protection is not limited to 
the case under s. 75 which makes exemption 
depend on having taken mcans to prevent contra- 
vention of, or non-compliance with, the provisions 
of Part TI. of the Act. The question of the 
habit of management in the particular instance 
is one of fact for the justices. Informations were 
preferred respectively against the fireman of a 
mine for having failed to inspect the mine immedi- 
ately before the commencement of work con- 
formably with s. 64 of the Coal Mines Act, 1911 
(c. 50), & against the agent & owners for failing to 
enforce the regulations providing for such inspec- 
tion in accordance with ss. 64 & 75 of the Act. 
The justices convicted the fireman of an offence 
under s. 64, but dismissed the informations against 
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the agents & owners :—Held: the decision of the 
justices was right.—ATKINSON v. JEFFREYS & 
LANcastTin & Co., Lrp. (1915), 84 L. J. K. B. 
1739; 113 L. T. 492; 79 J. P. 373, D.C. 

1163. ——— ——— Owners consulted by manager 
as to best means of satisfying statutory require- 
ments.|—The owncrs of a mine to which Coal 
Mines Regulation Act, 1911 (c. 50), s. 31 (3), 
applied instructed their manager to apply to the 
inspector of the division for an extension of time 
in which to comply with the requirements of that 
sect., & the inspector allowed the extension. 
The manager consulled the owners as to the 
scheme to be adopted for the purpose of satisfying 
those requirements. Save as aforesaid the owners 
took no part in the management of the mine. 
On the cxpiry of the time as so extended the 
scheme which had been adopted was uncompleted. 
& the mine was still without adequate means for 
reversing the air current. The owners having 
been summoned under s. 101 (2):—Held: they 
had taken part in the management of the mine 
in respect of the matters in question & could not 
claim the protection of s. 102 (1), & were conse- 
quently guilty of the offence charged.—ATKINSON 
v LEWIS MERTHYR CONSOLIDATED COLLIERIES, 
Lyrp., [1916] 1 K. B. 363; 85 L. J. K. B. 684; 
114 1. T. 657; 80 J. P. 184; 25 Cox, CU. C. 346, 
D. Q, 

1164. -—_— Whether lIlability absolute—Negli- 
gence of competent employee., -By the Mines 
Regulation Act, 1860 (c. 151), s. 10, it was provided 
that certain general rules should be observed in 
every coal mine by the owner & agent thereof ; 
& among those rules was one providing that, 
whenever safety lamps were required to be used, 
they should be first examined & safely locked by a 
person or persons duly authorised for that purpose. 
Sect. 22 of the Act imposed a penalty on the 
owner or agent if, through the default of such 
owner or agent, any of the general rules, the 
provisions of which ought to be observed by them, 
were neglected or wilfully violated. The owner 
of a mine appointed a competent person to examine 
& lock the safety lamps required for use in the 
mine, but such person delivered out certain safety 
lamps to ininers for use in the mine unlocked :— 
Held: in the absence of any personal default on 
the part of the owner, he was not liable to a 
penalty in respect of the act of the person so 
employed by him.—DICKENSON v. FLETCHER 
(1873), LL. KR. 9 OC. PL 1; 43 L. J. M. C. 253 29 
L. T. 540; 38 J. P. 88. 

1165. ——- ——_ -- —.|— WATKINS v. NAVAL 
COLLIERY Co. (1897), Lirp., No. 1173, post. 

1166, —-— ---— Failure to appoint competent 
Officials.]--he husband of pursuer was killed 
by an outbreak of poisonous gas while working 
in the employment of defenders, a limited co., 
in a coal mine of which they were owners. In 
un action for damages at common law & alter- 
natively under the Employers’ Liability Act, 
1880 (c. 42), the sheriff-substitute found that 
defenders were liable inasmuch as they had failed 
to appoint officials competent for the working of 
the mine, & he assessed the es at £400. 
On appeal the ct. of sessions held that defenders 
were not liable at common law, having used 
reasonable care in appointing managers of the 
necessary qualifications & experience; that 
although there had been a breach of the special 
rules applicable to the mine under Coal Mines 
Regulation Act, 1887 (c. 58), s. 49, these rules 
prescribed the duties of the managers & firemen 
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& imposed no duties directly on the owners 
of the mine; but that defenders were liable 
under the Employers’ Liability Act, 1880 (c. 42), 
in respect of the negligence of their servants 
& their failure to comply with the rules in 
question, & the ct. awarded as damages £282 :— 
Held: there was a duty on defenders as owners of 
the mine to appoint & kcep in charge persons com- 
petent to deal with the dangers arising in the 
mine; they had not discharged this duty, & were 
therefore liable at common law for the sum 
awarded by the sheriff-substitute.—BUTLER (OR 
BLACK) v. Fire Coan Co., Lia'p., [1912] A. CO. 149 ; 
81L. J.P. 0.97; 106 L. T. 161; 28 T. L. R. 150; 
5 B. W. C. C. 217, H. L. 
Annotations :—Refd. Harrison v. Wythemoor Colliery Co., 
1922] 2 K. B. 674; Nimmo v. Connell, (1924) A. C. 595. 
entd. Jones v. Canadian Pacific Ry. (1913), 83 L. J 
Pp. C. 13; Lennard’s Carrying Co. v. Asiatic Petroleuin Co 
(1915), 84 L. J. K. B. 1281; Abbott v. Isham (1920), 
37 T. L. RR. 7; Hemmings v. Stoke Poges Golf Club, [1920] 
1K. B. 720; Phillips v. Britannia Hygienic Laundry Co., 
11923) 1 K. B. 539; Anglo-Newfoundland Development 
Co. v. Pacific Stcam Navigation Co., {1924] A. C. 406. 


1167. --— Burden of proof of non-liabllity.|— 
The agent of a coal mine was summoned under 
Coal Mines liegulation Act, 1887 (c. 58), ss. 49 
(r. 1), 50, for not causing an adequate amount of 
ventilation to be constantly produced in the 
mine. ‘The mine was a“ fiery ’’ onc, & exceptional 
care as to ventilation was required. 

A manager & an undermanager had been duly 
appointed, & the general rulcs contained in Coal 
Mines Regulation Act, 1887. (c. 58), 5. 49, had been 
duly published. It was proved that on Sept. 19, 
1907, in consequence of the want of ventilation, 
the stythe & fire damp had not been diluted & 
rendcred harmless so as to cause the parts where 
men were working & passing to be in a fit state for 
such purposes. There was no direct evidence of 
what the cause of the want of adequate ventilation 
was, except at one place where a brattice was 
defective, which brattice had been badly put 
up, & in consequence it did not cause the air to 
go to the workiny face of the coal there. Vor 
some seven or eight months prior to Sept. 19, 1907, 
the manager had from il health been unable to 
discharge his duties as manager & to go down the 
mine. In consequence of the manager's illness, 
the agent had been conferring up to the previous 
July two or three times a week with the under- 
manager, & from that July, twice a week with a 
man engaged as assistant tu the manager, but he 
did not peruse the overmen’s daily reports, & he 
had not been down the mine between the previous 
July 3 & Sept. 19. It was admitted that the 
deputy overmen’s reports to the undermanager 
for Sept. 19 stated that the ventilation was good, 
& that it was the duty of the overmen to see to the 
putting up of brattices. The justices found as a 
fact that in view of all the circumstances, & in 
particular having regard to the fact of the abnormal 
dangers attending the working of this mine & 
of the inability of the manayer to go down the mine 
to overlook, the agent had not taken all reasonable 
means by enforcing to the best of his p6wer Coal 
Mine’s Regulation Act, 1877 (c. 58), s. 49 (r. 1), 
as a regulation for the working of the mine to 
prevent non-compliance therewith :—Held: the 
onus of proof being cast on the agent by Coal 
Mine’s Regulation Act, 1877 (c. 58), 8s. 50, there 
was evidence which justified the justices in coming 
to the conclusion that the agent had not discharged 
the onus cast upon him.—ANDERSON v. ATKINSON 
(1908), 99 L. T. 22; 72 J. P. 359, D. C. 

1168. ———- ——.]—-An explosion in a mine was 
caused by a blasting operation conducted in breach 
of the rules of the Coal Mines Regulation Acts, 
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In an action against the mine owners to recover 
damages for injury to a miner by the explosion 
the judge held that the burden of proving that 
the owners had neglected their duty to enforce 
the statutory rules lay on pltf., &, as the pltf. had 
failed to produce evidence on that point, defts. 
obtained a verdict. & judgment :—Held : upon the 
question whether the mine authoritics had done 
their duty in taking proper care of the safety of 
the miners the burden of proof did not lie upon 
pltf.— Britannic Mrentuyr Coau Co., Lrp. ». 

Davin, [1910] A. C. 74; 79 L. J. K. 3.1533; 101 

1. T. 838 ; 26 T. L. R. 164; 54 Sol. Jo. 151, H. L. ; 

affg. 8. C. sub nom. Davin v. BRITANNIC MERTHYR 

CoAL Co., [1909] 2 K. B. 146, G. A. 

Annotations :—Consd. Butler (or Black) v. Fife Coal Co., 
[1912] A. C. 149; Watkins v. Naval Colliery Co. (1897), 
Lid., [1912] A. C. 693. Refd. Simmonds ». Newport. 
Abercarn Black Vein Steam Coal Co., [1920] 3 K. B. 131. 
Mentd. Clarke v. West Hain Corpn., {1909} 2 K. T3. 858; 
Gibson v. Dunkerley (1910), 102 L. J. 5873; Jones ». 
Canadian Pacifie Ry. (1913), 83 L. J. P. CG. 133) Phillips 
ie oes Hygienic Laundry Co., [1923] 2 K. B. 


1169. — —- — --- What must be proved.|—In- 
formations were preferred against the agent of a 
coal mince, & against the co. that owned the colliery 
for an offence under Coal Mines Act, 1911 (c. 50), 
s. 41 (2), in respect of a defective airway, & by 
consent were heard together. The agent proved 
that as soon as the defect in the nirway was 
pointed out to him by the manager of the mine, 
he at once informed the co., who agreed to procced 
immediatcly with the driving of a new airway. 
The justices convicted the co. & acquitted the 
agent :—J/eld : the justices were wrong in acquit- 
ting the agent, as he had not satisfied the burden 
imposed on him by Coal Mines Act, 1911 (c. 50), 
s. 102, of proving (a) that he was not in the habit 
of taking & did not in respect of the matters in 
question take any part in the management of the 
mine; (b that he had made all the financial & 
other provisions necessary to enable the manager 
to carry out his duties; & (c) that the offence was 
committed without his knowledge, consent or 
connivance. The conditions (a), (6) & (¢) were 
cumulative & not alternative.--CHARLTON  t. 
JACOB (1925), 94 I. J. K. B. 855; 134 L. T. 19; 
89 J.P.174; 41 T. L. R. 680; 23 1. G. BR. 619 ; 
28 Cox, C. C. 73, D.C. 

1170. Civil & criminal liability.).—(1) Coal 
Mines Regulation Act, 1887 (c. 58), 8. 49, creates a 
statutory duty in the owner of a coal mine to 
observe, not some only, but all of the rules therein 
contained ; & this is a statutory duty in the owner 
personally for the benefit of the workmen & not 
only in those employed by the owner in the working 
of the coal mine. 

(2) Coa] Mines Regulation Act, 1887 (c. 58), s. 50, 
creates in the owner of a coal mine not a criminal 
liability only, with the result that he is rendcred 
liable to a penalty, but also it extends to create in 
him liability in a civil action. 

(3) A statutory obligation being thus imposed 
upon the owner of a coal mine for the benefit of 
the workmen, the doctrine of common employ- 
ment can have no application.— DAVID v. BRITAN- 
nic Mertuyr Coau Co., [1909] 2 K. B. 146; 78 
L. J. K. B. 659; 100 L. T. 678; 25 T. L. R. 431 ; 
63 Sol. Jo. 398, C. A.: on appeal, sub nom. BRITAN- 
NIC MERTHYR Coat Co., Lrp. v. DAVID, [1910) A. C. 
74, H. 1. 


Annotations :~—2As to (1) Apld. Butler (or Black) v. Fife Coal 
Co., [1912] A. C. ie toned. Watkins v. Naval Colliery 
Co. (1897), Ltd., [1912] A. C. 693. 48 to (2) Consd. 
Simmonds v. Newport Abercarn Black Vcin Steam Coa 
Co., 11920] 83 K. B. 131. Asto(3) Consd. Butler (or Black) 
#. Fife Coal Co., [1912] A.C. 149. Refd. Jones v. Canadian 
Pacific Ry. (1913), 83 L. J. P, C. 13, Generally, Mentd. 
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Clarke t. West Ham Corpn., [1909] 2 K. B. 858; Gibson 
v. Dunkerley (1910), 102 L, T, 587; Phillips v. Britannia 
Hygicnic Laundry Co., [1923] 1 K. B. 539. 


1171. Application of doctrine of common 
employment.] — DavIp v. Britannic MERTHYR 
Coat. Co., No. 1170, ante. 

1172. ———- ——-.|—BuTLer (on Biack) tv. FIFE 
Coa. Co., Ltp., No. 1166, anle. 

1173. —--—.|—The manager of resp. col- 
liery increased from twenty to twenty-six the 
number of men authorised to be lowered or raised 
in a cage at a time. The brake power on the 
winding engine was adequate for twenty, but not 
for twenty-six men. Applt.’s husband was killed 
in consequence of the breakdown of the winding 
engine by the snapping of the spanner bar which 
was defective, & the insufficiency of the brake, 
with the result that a cage fell :—J/eld: resps. 
had been guilty of a breach of an absolute statutory 
obligation imposed by Coal Mines Regulation Act, 
1887 (c. 58), s. 16, for which they were liable, 
& no question of negligence or of the doctrine of 
common employment was relevant.—WATKINS v. 
Naval, CoLuirny Co. (1897), Lrn., [1912] A. C. 
693; 81 1. J. K. B. 1056; 107 I. T. 3213; 28 
T. L. R. 569; 56 Sol. Jo. 719, H. L. 


Annotations :—Refd, Simmonds v. Newport Abercarn Black 
Vein Steam Coal Ca., [1920] 3 K. B. 131. Mentd. Pursell 








v. Clement Talbot (1914), 111 L. TT. 8273; Lennard’s 
pt Co. v. Asiatic Petroleum Co. (1915), 84 L. J. K. B. 


Liability of manager— Provision of ventilation. | --- 
See Sub-sect. 9, B. (a), post. 
Unauthorised introduction of explosives by 
workman.|— See Sub-sect. 9, B. (f ), post. 

_—— Prevention of coal dust.]—See Sub-sect. 9, 

B. (q), post. 

-—— Misuse of winding apparatus.|—See No. 
1183, post. 

Liability of working miners.]|— Sve No. 1221, post. 

Homicide by neglect of duty.]|—See CrimMINAt. 
Law, Vol. XV., p. 798, Nos. 8624-8027. 








B. Gencral Iules as to Safety. 
(a) Ventilation. 

Sec, now, Coal Mines Act, 1911 (c. 50), ss. 29-31. 

1174. Provision of ventilation—-Must be con- 
tinuous—Suspension of actual work during week- 
end.|—18 & 19 Vict. c. 108. s. 4, requires certain 
rules to be observed, in every coal mine & coal- 
liery, by the owner & agent thereof. By rule 1, 
‘“an adequate amount of ventilation ”’ is to “‘ be 
constantly produced at all collicrics”’ in order 
“that the working places of the pits & levels of 
such collieries’? may ‘‘ under ordinary circum- 
stances be in a fit state for working.’’ Sect. 11 
imposes a penalty upon the owner & agent “ if” 
‘any’? ‘colliery be worked,” & the aforesaid 
rules are neglected or wilfully violated :—Held : 
the agent of a colliery which was actually worked 
only on week days, incurred a penalty under 
sect. 11 for a breach of rule 1, by neglecting to 
keep up adequate ventilation in the colliery during 
the suspension of actual work there between 
Saturday night & Monday morning; for, not- 
withstanding such suspension, the colliery was 
‘‘ worked ’’ during that time within the meani 
of that sect.—KNOWLES v. DICKINSON (1860), 2 
ki. & EF. 705; 29 L. J. M. C. 185; 2 1. T. 174; 
24 J.P. 581; 6 Jur. N.S. 678; 8 W. R. 4115 121 
Ki. i. 265. 

1175. --——Duty of management—<According to 
resources avallable.|—By Coal Mines Regulation 
Act, 1872 (c. 76), s. 51, it is provided that, in 
the event of any contravention of the general 
rules set out in that sect., the owner, agent, & 
manager shall be each guilty of an offence, unless 
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Sect. 1.—Coal mines: Sub-sect. 9, B. (a), (b), (Cc); 
(ad) & (e).] 


he proves that he has taken all reasonable means 
to prevent such contravention. The first of all 
such general] rules provide that an adequate amount 
of ventilation shall be constantly produced in 
every mine to render harmless noxious gases, 80 
that the working places of the shaft of such mine, 
& the travelling roads to & from such working 
places, shall be in a fit state for working & passing 
therein. Resp., who was a certified manager of a 
colliery mine, at a salary of £1 per week, was 
charged with an offence under sect. 651, r. 1. 
It was proved the mine was improperly ventilated, 
& resp. might have improved the ventilation with 
the resources at his disposal, but the requisite 
provision for the proper ventilation-of the mine 
would have involved an outlay of £200 :—Held: 
the finding of the justices, that resp. had omitted 
to employ the resources at his disposal for the 
improvement of the ventilation of the mine, dis- 
closed an offence under sect. 51, for which he was 
liable to be convicted.—LALL v. Horpwoop (1879), 
491L.J.M.C.17; 411.7. 797; 44 J.P. 260, D.C. 
Annotations :—Refd. Atkinson ». Morgan (1915), 84. J. 

K. B. eee Mentd. Watkins v. Naval Colliery Co., [1911] 

ae 

1176. ——— ———- Competent staff of firemen em- 
ployed.J—(1) The manager of a coal mine is 
responsible for adequate & constant ventilation 
under Coal Mines Act, 1911 (c. 50), s. 29 (1); & 
he is not relieved from responsibility by sect. 75, 
because a competent staff of tremen has been 
appointed. 

Where by a fall in the roof in a level a cavity 
was formed, & to repair it timbering was used 
which prevented the air current reaching it & 
sufficiently diluting inflammable & noxious gases, 
the manager was held responsible for not pro- 
ducing adequate & constant ventilation in ac- 
cordance with sect. 29, although work was not at 
the time being carried on in the minc. 

(2) The “ shafts, roads, levels, stable, & workings 
of the mine ”’ include portions of the mine con- 
tiguous thereto although not coming strictly within 
any of those denominations.—ATKINSON v. Mor- 
GAN, [1915] 3 K. B. 23; 84 L. J. K. B. 1481; 118 
L. T. 488; 79 J. P. 378, D.C. 

1177. Extent of ventilation—So much of mine 
as will render workings & travelling roads safe.]— 
By 23 & 24 Vict. c. 151, 5. 10, r. 1, of the general 
rules to be observed in every colliery or coal mine 
& ironstone mine, by the owner or agent thereof, 
“an adequate amount of ventilation shall be con- 
stantly produced in all coal mines, etc., to dilute 
& render harmless noxious gases to such an 
extent that the working places & the travelling 
roads to or from such working places shall, under 
ordinary circumstances, be in a fit state for work- 
ing & passing therein’’:—Held: it was not 
sufficient compliance with this rule to cause 
ventilation to pass along the working places & 
travelling roads, but so much of the mine must 
be kept so ventilated as to render the working 
places & travelling roads safe.—Brovuau v. Tiom- 
FRAY (1868), L. lt. 3 Q. B. 771; 9 B. & S. 492; 
37 L. J. M. 0.177; 32 J. P. 804; 16 W. R. 1123. 
Annotation :-—Expld. Atkinson v. Morgan, {(1915] 3 K. B. 23. 
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PART XIV. SECT. 1, SUB-SECT, 9.—- 
B. (a). 


11761. Provision of ventilation—Abao- | 750.—AUS. 


lute duty of management-—Competent 
staff of firemen employed.J}—CowlIFT v. 
BERRY CoONSBOLS EXTENDED GOLD 

Co., No Lirapiuity No. 3 


MINING 
(1898), 24 Vv. L. R. 31¥.—AUS. 62.-——SCOT. 


k. extent of ventilation. ]|—BROUGH- 
ALL v. WATSON (1906), 3 CG. L. R. B. (c). 


l. Proceedings against awners_ for 
providing insufficient ventilation—W hat 
amounts to sufficient notice. —YEUDALL 
v. BAIRD & Co., UTv., [1925] S.C. (J.) 
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1178. ——— ‘* Shafts, roads, levels, stables & 
workings ’*°—Includes other contiguous portions of 
mine—Cavity in roof over travelling road.|— 
ATKINSON v. MORGAN, No. 1176, ante. 

Liability of owner or agent generally.|—Scee 
Sub-sect. 9, A., ante. 


(b) Safety Lamps. 

See Coal Mines Act, 1911 (c. 50), ss. 832-35. 

1179. Possession of matches—Whether search of 
person condition precedent to prosecution.|— 
Coal Mines Act, 1911 (c. 50), s. 35 (1), is an absolute 
prohibition against a person having in his pos- 
session, in a mine where safety lamps are required 
to Be used, any lucifer match or any of the other 
articles mentioned. A person, therefore, who 
infringes this provision is guilty of an offence under 
the Act, & in proceedings in respect thereof it is 
not necessary to show that the accused had been 
searched under sect. 35 (2) before he commenced 
work or that he had been searched by the person 
duly appointed to make searches.—J ONES v. LEWIS, 
[1917]}2 K.B.117; 86L. J. K. B. 782; 117 L. T. 
127; 81 J.P. 181, D.C. 

Liability of owner or agent generally.]|—See 
Sub-sect. 9, A., ante. 


(c) Shafts and Winding. 
See Coal Mines Act, 1911 (c. 50), ss. 29, 36-41, 


1180. Liability of owners—Ralsing & lowering of 
miners—Miner ascending on his own business.|— 
The master who lets the workman down his mine 
is bound to bring him up safely, even though he 
come up on his own business, & not for that of his 
ee On v. STEWART (1855), 2 Macq. 
é 0 e s 
Annotations :—Dbtd. Groves v. Fuller (1888), 4 T. L. R. 

474. Distd. Holness v. Mackay & Davis, [1899] 2 Q. B. 

319. Consd. Taylor v. Jones (1907), 1 B. W. C. C. 3. 

Mentd. Bartonshill Coal Co. v. Reid (1858), 31 L. T. O. 8. 

255; Waller v. 8. i. Ry. (1863), 32 L. J. Ex. 205; Brown 

*, Accrington Co-op. Cotton-Spinning Manufacturing Co. 

(1865), 13 L. T. 94; Hall ©. Johnson (1865), 34 L. J. Ex. 

222; Fowler v. Lock (1872), L. RR. 7 C. P. 272; Douglas 

v. United Mineral Mining Co, (1900), 2W.C.C.15; R od 

v. Holland, [1911] 1 K. B. 1029; Cole v. Do Trafford, 

[1918] 2 K. B. 523. 

1181. ———_ Provision of adequate. winding 
machinery.|—WATKINS v. NAVAL COLLIERY Co, 
(1897), Lrp., No. 1173, anle. 

1182. Prevention of shafts from becoming 
unsafe.|— BROWNING v. CRUMLIN VALLEY COL- 
LIERTES, No. 1106, ante. 

1183. Liability of manager—Excessive number 
of men using winding machinery.|—By a special 
rule for the regulation of coal mines under 23 & 24 
Vict. c. 151, the banksman is directed to ‘ take 
care that the persons descending or ascending the 
pit shall in no case exceed the number of eight men 
& boys.” A breach of these rules is by sect. 22 

unishable on summary conviction by fine & 
imprisonment. 

A., the chartermaster of a pit (who by the rules 
is declared to be ‘‘ the responsible manager of the 
pit under his charge ’’), was close to the pit, & was 
cognisant that more than cight men were being 
lowered down at one time, & had power to pre- 
vent the banksman, who was his servant, from so 
doing, & did not interfere :—Held: A. was pro- 
perly convicted of a breach of the regulations, as 
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m. Liability of master—Violation of 
rules by servant.|—Held: the master 
was not lable in damages for the death 
of a servant resulting from the servant 
using, in direct violation of rules, the 
cage instead of the laddors to ascond 
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ing a person “ aiding, abetti or 
the commission of the offence,’’ ‘within ummary 
Jurisdiction Act, 1848 (c. 43), s. 5.—HOWELLS v. 
WYNNE (1868), 15 0. B. N.S.3; 821.3J.M. C6. 
aa re ha ie ; 148 BE. R. 682. 
lability of owner or agent erall 

Sub-sect. 9, Ae ele: eee 

1184. Use of winding machinery by workmen.]— 
There is nothing in Coal Mines Regulation Act, 
1887 (c. 58), which gives a miner a right to use the 
winding-up machinery whenever he pleases.— 
HERD v. WEARDALE STEED, CoAL & CoKE Co., 
Lrp., [1915] A. C. 67; 84 L. J. K. B. 1213 111 
L. T. 660; 80 T. L. R. 620, H. L. 


rocuring 


(d) Fencing. 
See Coal Mines Act, 1911 (c. 50), s. 37. 


(e) Travelling Roads and Haulage. 

Sec Coal Mines Act, 1911 (c. 50), ss. 42-48. 

1185, Walking on haulage road while haulage 
in motion—Provision as to gradient—Not applicable 
to road as a whole.]—Men working in a colliery 
on the morning of Dec. 13, 1921, were knocked 
off work by the stallman & came down the “ jig ” 
to the “ jig ’’ bottom, & walked along to the main 
haulage road, & congregated about the bottom of 
the incline, & the haulage cable was still working 
at the rate of two & a half miles an hour, although 
the signal to stop it for the end of the night shift 
was almost due, & some loaded tubs which were 
being hauled up the incline broke loose & crashed 
into the group of men, killing two & injuring others, 
& one of the injured men & the widow of a man 
who had been killed claimed compensation under 
the Workmen’s Compensation Act, 1906 (c. 58) :— 
Held: although the haulage road was very steep in 
parts, yet as the gradicnt where the men standing 
when the accident occurred was, for about thirty 
yards from the bottom of the incline, only one in 
fiftcen, the men were not there in breach of Coal 
Mines Act, 1911 (c. 50), 8. 43 (1), & appets. were 
entitled to compensation.—Ruck v. STOCKING- 
FORD ConLiERy Co., Ltp., Moora v. SvOCKINGFORD 
COLIMIERY Co., Trp. (1922), 92 L. J. K. B. 221; 
ag T. 353 3 67 Sol. Jo. 96; 15 B. W. C. CG. 219, 
Annotation :— Distd. Hawkridge v. Howden Clough Collieries 

Co. (1923), 92 L. J. K. B. 642. 

1186. -~- —- Provision as to safety space of two 
feet—Applies to whole length of track.]---Appct., 
a boy of cighteen, was employed as a miner in 
resp.’s colliery. On Apr. 29, 1922, after working 
on a night shift, he was walking along a haulage 
road while the haulage rope was in motion. Ife 
slipped & fell, & his ankle was caught between 
the haulage rope & the wall, & he was injured. 
The employers denied liability on the ground that 
they had forbidden workmen to use that road, 





from a mine, although tho ladders did 
not in some particulars conform to the 
requirements of the Mines Act.— 
ANDERSON  MirkADO MINING CO. 


(1902), 22 C. L. T. 175; 3 0. L. ht. 
581 


] O. WwW. R. 276.—CAN. 

n. Regulations for working —_ of 
machinery—Employment of competent 
engine-man. |-—SOUTAR v. CLARK (1904), 
7 F. (Ct. of ess.) (J.) 1.—SCOT. 


PART XIV. spate dy SUB-SECT. 9.— 


0. Coal pit insufficiently fenced— 
Liability to public generally.\—Held: 
tho proprietor of lands, in which a coal 
pit not sufficiently fenced was situate, 
was liable to the father of an un- 
married woman who accidentally 
fell into the pit & was killed. —H1sLor 





p. 
(187 





r. Fence 





v. DURHAM (1842), 4 Dunl. (Ct. of 
Sess.) 1168.—SCOT 

-_}+-SImpson v. MOOKE 
4), 3 Couper, 26.--SCOT. 

q. -] — SINNERTON v. 
MERRY & CUNNINGITAME (1886), 13 It. 
(Ct. of Sess.) 1012.—SCOT. 
dispensed 
operations ——Special precautions taken — 
Whether breach of stututory rules.J— 
At the mouth of a pit which was being 
sunk to a greater depth thero was no 
fencing, except that there war a mov- 
able wooden block upon the rail leading 
to the pit mouth, which it was the 
duty of ti.e pitheadman not to remove 
unless he was satisfied that the covering 
table was on the pit. mouth :—Weld; 
this arrangement was not in breach of 
the statutory rules.—M'‘GILL v. Bow- 
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& that appct. had acted contrary to Coal Mines 
Act, 1911 (c. 50), s. 43 (1), which prohibits workmen 
from walking along a haulage road while the 
haulage rope is in motion except ‘‘ (a) where there 
is provided on one side of the road a clear space of 
at least two feet in width between the tubs & 
that side of the road... .’’ The county ct. 
judge found that the employers had not enforced 
the prohibition, that there was not a clear space 
of two feet between the haulage rope & the side of 
the road along the whole length of the haulage 
road, though there was such a space where the 
accident occurred, that appct. must be deemed 
to know the law & had acted in breach of the 
statutory prohibition, & was not, therefore, 
entitled to compensation as the accident did not 
arise out of the employment :—Held: the require- 
ment as to space applied to the whole length of the 
haulage road, the award must be upheld on the 
true construction of the statutory regulations, & 
there was no misdirection. HAWKRIDGE v. How- 
DEN CLOUGH COLLIERIFS Co., Lp. (1923), 92 
L. J. K. B. 642 3 128 L. T. 786; 67 Sol. Jo. 401 ; 
16 B. W. C. C. 55, C. A. 

1187. Liability of workmen riding on tub— 
Colliery prohibition not strictly enforced.|—A 
workman, cmployed as a ‘“ repairer ’’ in a colliery, 
met with an accident while riding on a tub convey- 
ing timber for the purposes of his work. It was 
part of his duty to detach the tub at the end of its 
journey from the haulage rope, but the county 
ct. judge found that the purpose for which he rode 
on the tub was to hold the timber in position. 
There was evidence that the employers had pro- 
hibited any riding on tubs, but such prohibition 
had not been strictly enforced. Coal Mines Act, 
1911 (c. 50), s. 48 (2), prohibited riding on tubs 
unless for the purpose of detaching or attaching 
tubs. The county ct. judge held that the sta- 
tutory prohibition applied, & that the workman 
not being a “ rider,’ he had not discharged the 
onus of showing that he came within the scope of 
the exception contained in Coal Mines Act, 1911 
(c. 50), 8. 413 (2) (a) :—Meld: (1) since it was part 
of the workman's ordinary duty as a repairer to 
detach & attach tubs, the exception contained in 
Coal Mines Act, 1911 (ce. 50), 8. 45 (2), applied, & 
| thus there was no statutory prohibition ; (2) the 
employers were not entitled to rely on the colliery 
prohibition against riding because such prohibition 
had not been strictly enforced. The workman 
was therefore entitled to an award.- - WILLIAMS v. 

SLEEVES WESTERN VALLEYS ANTHRACITE COotT- 
LIErtES, rp. (1924), 13) lL. T. 231; 17B.W.C.C. 
97, C. A. 

Annotation ; --As to (1) & (2) Refd. Morgan v. Evans, [1926] 

2h. 7. 74. 

1188. —- Tub not forming one of a set or 
| train.|-- The words in (Coal Mines Act, 1911 
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t. Walking on haulage road while 
haulage in’ motion—aulage started 
at prohibited time— Liability of em- 
ployer. J—BOOKER vo. WELLINGTON COL- 
ary a Liv. (1902), 9 B. C. R. 265. 
sae x e 

a. Provision of refuge holes—-Mouths 
of cross roads.|—The mouths of the 
cross roads which lead off the main 
level of a mine, & which are within 
fifty yards of cach other, may bo 
considered as manholes or places of 
refuge.—HuGHES v. CLYDE CoaL Co. 
(1801), 19 R. (Ct. of Sess.) 343.—8COT. 


b. Regulations for safety of mechanical 


uith during 
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Sect. 1.—Coal mines: Sub-sect. 9, B. (e), (1)s (9), (%), 
(5), (ke) & (2).] 
(c. 50), 8. 48 (2), ‘“‘ Where the haulage is worked by 
gravity, or mechanical power no person shall be 
allowed to ride on sets or trains of tubs,’’ amount 
to a prohibition on every person from so riding, & 
not merely to a prohibition on the management of 
the colliery from allowing riding. To ride on a 
single tram is as much within the mischief of Coal 
Mines Act, 1911 (c. 50), s. 48, as to ride on a tram 
forming one of asct. Hence a man who rides on a 
single tram is guilty of an offence under Coal 
Mines Act, 1911 (c. 50), s. 43 (2).—MORGAN v. 
Evans, [1926]2 K. B. 74; 95 L. J. K. B. 706; 134 
lL. T.219; 903. P.20; 24 L. G. R. 48, D. C. 
Provision of refuge holes—Separate liability of 
colliery company & manager.|—See No. 1155, ande. 


(f) Support of Roofs and Sides. 
See, now, Coal Mines Act, 1911 (c. 50), ss. 49-62. 
1189. Necessity for props—Question of fact— 
For decision by court.|—Coal Mines Regulation 
Act, 1887 (c. 58), s. 49, Rule 22, provides for 
the use of sprags or holding props in mines to 
support the top coal whilst the bottom coal is 
being worked. Upon their true construction, 
the words of that rule, ‘‘ where they are required,”’ 
mean where they are ‘ necessary,’’ & not where 
the workmen think them necessary. Whether 
they be necessary or not is a question of fact to be 
decided by the justices in each case.—GIBBON 1. 

Puouieps (1894), 6 1. 7. M. C. 42, D.C. 


(yg) Explosives. 

See Coal Mines Act, 1911 (c. 50), 8. 61; Masten 
& SERVANT, pp. 301-304, ante. 

1190. Prohibitory order by Secretary of State— 
Notice of order—Whether condition precedent to 
validity.)—Upon the hearing of a summons against 
the manager of a mine for contravention of an 
ordcr purporting to be made by a Secretary of 
State under Coal Mines Regulation Act, 1896 
(c. 43), s. 6, a Queen’s printer’s copy of the order 
was put in evidence ; but no evidence was given 
of any notice by the Secretary of State of the 
making of the order or of any direction by him as 
to the manner in which notice of the order should 
be given:—Held: (1) the provisions as to the 
giving of notice were directory only, & were not 
conditions precedent to the coming into operation 
of the order, & the order of the Secretary of State 
was therefore valid and binding; (2) a manager 
of a mine may be guilty of an offence under Coal 
Mincs Regulation Act, 1887 (c. 58), s. 50, where the 
explosive improperly used was brought into the 
mine by one of the workmen without his know- 
ledge or authority.—JONES v. Rosson, [1901] 1 
kK. B. 673; 70L. J. K. B. 419; 84 L. T. 230; 65 
J.P. 278; 19 Cox, C. C. 651, D. C. 

1191. Price of explosives charged by workmen— 
‘* Actual net cost to the owner ’’—Includes cost of 
carriage to & from owner’s magazine.|—Coal 


haulaye ~--Whether applicable haulage 
by gravity.--—-SoutTaR v. Rip, [1913] 


e. ——.)— Held: 
damages against a limited co. owning 
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Mines Act, 1911 (ec. 50), s. 61 (2), provides that no 
explosives shall be en into or used in any mine 
except explosives provided by the owner, & the 
price, if any, charged by the owner to the workman 
for any explosives so provided shall not exceed 
the actual net cost to the owner :—Held: the 
‘* actual net cost to the owner ’’ includes not only 
the cost of carriage to the owncr’s magazine, but 
also the cost of distribution from the magazine 
to the workman.—EVANS 7. GWENDRAETH AN- 
THRACITE CoLLiERY Oo., Lrp., [1914] 3 K. B. 23; 
83 L. J. K. B. 1812; 110 L. T. 959; 30 T. L. R. 
376, C. A. 

1192. ——— ———.|—-The Explosives in Coal Mines 
Order of Sept. 1, 1913, Rule 3 (a), which provides 
that ‘‘ if a shot misses fire the person firing the 
shot shall not approach or allow any one to 
approach the shothole ”’ until after a given interval, 
a only to the person who actually fires the 

ot. 


Accordingly, where a father, who was engaged 
along with his two sons in a blasting operation, 
loaded & stemmed the shothole & inserted the 
fuse, to which a light was applied by one of his 
sons, &, believing that the fuse had not been 
effectually lighted, approached the shothole within 
the prohibited period for the purpose of lighting 
the fuse afresh, & the shot exploded & injured 
him :—Held: in approaching the shothole he had 
not violated any statutory regulation & was not, 
acting outside the scope of his employment, & 
he was therefore entitled to compensation.— 
CornTNess Jnon Co. v. BAILLIE, [1922] 1 A. ©. 170: 
911.53.P.0. 753 126L.T. B11; 88 T. I. BR. 207; 
66 Sol. Jo. 249; 15 B. W. ©. C. 25, H. I,. 
-(nnotation :—Distd. Morgan v. Kvans, [1926] 2 K. B. 74. 

1193. ——-- ——— What amounts to shot missing 
fire.|—A shot misses fire within the Explosives 
in Coal Mines Order of September 1, 1913, Rule 
3 (a), if a naked light is applied to the fuse & the 
shot does not explode at the usual time, & the 
regulation applies where the man who applies 
the light to the fuse bond fide believes that he has 
not succeeded in igniting it. If therefore he 
approaches the shothole within the prohibited 
time, & the shot explodes & injures him, he com- 
mits a breach of the regulation & the injury docs 
not arise out of his employment.—CosTELLO v. 
ADDIE (R.) & Sons COLLIERIES, Lrp., [1922] 1 
A. ©. 164; 91L. J. P. C. 72; 126 1. T. 609; 38 
T. L. R. 266; 66 Sol. Jo. 248; 15 B. W. C. C. 19, 
H. L. 

Annotation :-—Refd. Coltness Iron Co. v. Baillie (1922), 91 

L. J. P. C. 75. 


1194. —--- ——— Right of owners to make regu- 
lation supplementary to statutory regulation.|— 
By the Explosives in Coal Mines Order of Sept. 1, 
1913, made under Coal Mines Act, 1911 (c. 50), 
‘‘ Tf a shot misses fire . . . the person firing the 
shot shall not approach, or allow any one to 
approach the shot hole ”’ until a specified interval 
of time has elapsed. 

By a notice put up in the resps.’ colliery the 








an action of -J—A_ shot-flrer, who 


g. 
had applied a nuked light té@ the fuse 


S.C. (J.) $4.—-SCOT. 


c. Electric cable installed in me- 
chanical haulage road—Unprotected by 
metallic covering.)—SnoTrs IRon Co., 
LTD. A OMRON: (1915) S.C. (J.) 29. 


PART XIV. ey i SUB-SECT. 9.— 


ad. Liability of mine-owner.]— Britt 
®, DALMENY OTL Co., Ltp. (1905), 
7 F. (Ct. of Sess.) 787; 42 Se. L. R. 
638; 138. L. T. 165.—SCoT., 


a mine, in respect of the death of a 
miner due to a fall of the roof of a 
roadway caused by a faulty girder, 
was relevant.—RODGER v, FIrk CoaL 
Co., LTp., [1923] 8. C. 108.—SCOT. 


PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (g). 


f. Regulation forbidding approach to 
shot-hole within certain time— Breach 
by workman.}—SLoAN v. SHOTTS JRON 
coon (1922), 15 B. W. C. C. 300. 


o_o 


of a shot, &, on the shut failing to 
explode, had returned to the shot- 
hole within tho prohibited interval, 
was charged with a contravention of 
Explosives in Coal Mines Order, 1913, 
par. 3:—fTeld: the fact that he had 
acted in the honest, but mistaken, 
belief that the shot had not missed 
fire, because, as he thought, it had not 
been successfully lighted, did not 
justify his acquittal of the contra- 
vention cha -——TENNANT v. GIL- 


h. Confrol of detonators — Necessity 


Part XTV.—Staturory REGULATION OF Mrnrs. 


words were added “ & no person shall in such 
circumstances, on any pretext, return to the place ”’ 
before the expiration of the prescribed interval of 
time. Applt. who was employed in the mine, 
was aware of this notice &, in breach of the 
prohibition, went to the place where an attempt 
had been made to fire a shot before the expiration 
of the prescribed time, & the shot exploded, & he 
was seriously injured :—Held: the cmployers 
might make a regulation of their own in addition 
to the statutory regulation, & it was binding upon 
their workmen.—M‘INTOSH v. ARDEN CoAL Co. 
(1924), 93 L. J. P. CO. 264; 131 L. T. 821, 1. L.: 
affg. 8S. C. sub nom. ARDEN QCoaL Co., Lp. v. 
M‘INTOsSH (1923), 16 B. W. C. GC. 320. 

1195. Unauthorised introduction of explosives by 
workman — Liability of manager.] — Jonrs ». 
Rorson, No. 1190, ante. 


(hk) Prevention of Coal Dust. 

See Coal Mines Act, 1911 (c. 50), s. 62. 

1196. Liability of manager—Systematic clear- 
ance impracticable—Coal Mines Act, 1911 (c. 50), 
s. 102 (8).|—On an information against the 
manager of a certain mine for an offence against 
Coal Mines Act, 1911 (c. 50), s. 62 (3), the justices 
found that the roof & sides of the roads in the mine 
had not been systematically cleared for some 
months; that it was not practicable to carry 
out the provision of Coal Mines Act, 1911 (c. 50), 
s. 62 (3), in the particular mince; & that the 
manager had done all that was reasonably prac- 
ticable in the circumstances to prevent coal dust 
accumulating :-—Held: these findings brought the 
case within Coal Mines Act, 191] (c. 50), s. 102 (3), 
&: the manager was not liable to a penalty.—- 
ATKINSON v. Sraw, [1915] 2 Kh. B. 768; 814 1. J. 
K. B. 1748; 1138 J. T. 485; 79 J. PD. 8763 31 
TN. 1. R. 42), D.C. 

Anncihon :-- Distd. Charlton v. Jacoh (1925), 94 L. J. K. B. 
aude 


(7) Inspections. 

See Coal Mines Act, 1911 (c. 50), ss. 16, 63-66. 

1197. Record of report of inspection—Dally 
examination of guides & conductors.J|— By Coal 
Mines Regulation Act, 1887 (c. 58), s. 49, r. 5, a 
competent) person appointed for the purpose, 
shall, once at least in every twenty-four hours, 
examine the state of the external parts of the 
machincry, the state of the guides & conductors in 
the shafts, etc., in mines & shall once at least in 
every week, examine the state of the shafts by 
which persons ascend or descend; & shall make 
a true report of the result of such examination, 
& every such report shall be recorded in a book to 
be kept for the purpose :-—Held: this rule required 
a report to be recorded of the examination directed 
to be made once in every twenty-four hours, as 
well as of that directed to be made once in very 
week.—Scort v. Boutnp, [1895] 1 Q. B. 9; 64 
lL. J. M. ©. 163 71 L. T. 5773; 59 J. P. 3903; 18 
Cox, ©. C. 52; 15h. 184, D.C. 

1198. Weekly examination of shafts.]-— 
Scorr ». BouLD, No. 11@7, ante. 

4199. Inspection on behalf of workmen—Coal 
Mines Act, 1911 (c. 50), s. 16 (1)--Who may 
inspect — Check weigher.|--By above sub-scct., 
the workmen employed in a mine may appoint 
two of their number or any two persons, not being 
mining engineers, who are or have been practical 
working miners with not less than five years 
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experience of underground work, to make periodical 
inspections of the mine :—Held: a person who 
holds the appointment of check weigher at a 
mine is not thereby disqualified from being 
appointed to make, & from making, inspections 
of the mine under above sect.—DATE v. GAS Coal 
COLLIERIFS, Trp., [1915] 2 K. B. 454; 84 L. J. 
K. B. 1529; 113 L. T. 205; 31 T. L. R. 341, 0. A. 

Liability of owner or agent for failure to enforce 
regulations.]|—Sce No. 1162, ante. 

Inspectors & courts of inquiry.] — See Sub- 
sect. 8, ante. 


(k) Withdrawal of Workmen. 

Sce, now, Coal Mines Act, 1911 (c. 50), s. 67. 

1200. Liability of owners --- Readmission of 
workmen for purpose of combating fire-- In absence 
of report as to safety of mine.|—-Fire having 
broken out in a coal mine all the men were with- 
drawn. They were readmitted. not for the purpose 
of inquiring into or removing a danger from gas, but 
solely for the purpose of dealing with the danger 
from fire, although no report had been made that 
the mine was not dangereus. As a result of their 
operations for that purpose, which interfered with 
the ventilation, inflammable gas accumulated to a 
greater percentage than two & a half. The men, 
nevertheless, were not. withdrawn; an explosion 
occurred, & men were killed :----(eld : Coal Mines 
Act, 1911 (c. 50), s. 67. applied, although the men 
were not engaged in their normal occupation of 
getting coal, & were engaged in dealing with a 
danger within the meaning of the sect.—namely, 
that, caused by flre & that the men, on the above 
percentage of gas having been found, ought to 
have been withdrawn. WING v. PICKERING, 
[1925]2 K. B. 7773 O41. J. K. B. 8953 133 L. T. 
$20; $9 J. P. 1693 41:1. L. RR. 6833 69 Sol. Jo. 
7965 23 14 G. R. 6043 28 Cox, GC. GC. 52, D. 0. 


(l) Water and Bore IToles. 
Sce Coal Mines Act, 1911 (c. 50), 8. 68. 


1201. Danger from collection of water in adjoin- 
ing mine — Liability of owner.] — lt. v. BAKER 
(1878), 42 J. P. Jo. 404. 

1202. Examination of disused workings for water 
—-Sufficiency of examination Visual or physical 
examination.|—(1) The provision in Coal Mines 
Act, 1911 (c. 50), s. 68, that where a working has 
approached within forty yards of ‘‘ disused work- 
ings, not being workings which have been examined 
& found to be free from accumulations of water or 
other liquid matter,” certain precautions in relation 
to the provision of boreholes shall be observed, 
means that it must be found as a matter of fact, 
& not merely as a probability, that the disused 
workings have been examined & found to be free 
from such accumulations. If the workings cannot 
be so examined, the precautions prescribed by the 
sect. must be observed. 

(2) The examinations contemplated by Coal 
Mines Act, 1911 (c. 50), 5. 68, is a visual or physical 
examination. ; 

(3) An examination by scientific tests is not 
such an cxamination as will dispense with the 
observance of the precautions.—-AbRUTT v. BROM- 
LEY, [1924] 2 K. B. 684; 94 1. J. K. B. 423; 
131 L. T. 149; 88 J. P. 98; 40 T. L. R.°690; 
22 J. CG. R. 5388, D. C. 

Annotation :-—As8 to (1) Folld. Charlton v. Tanner (1925), 

134 L. T. 441. 
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Sect. 1.—Coal mines : Sub-sect. 9, B. (1), (m), (n) & (0), 
& C.; sub-sect.10. Sect. 2: Sub-sects. 1,2 & 3.] 


1203. ——- ——— Scientific tests..—ABBOTT v. 
BROMLEY, No. 1202, ante. 

1204, ——--——— ‘‘ Substantial ’’ examination ‘‘ as 
far as possible.’’"|—-The examination of disused 
workings in a coal mine which is required in order 
that the precautions specified in Coal Mines Act, 
1911 (c. 50), s. 68, may be dispensed with must be 
an examination of the whole disused working, & 
must result in the working being found as a matter 
of fact, not: inference, to be frec from accumulations 
of water or other liquid matter. It is not sufficient 
that the working should be examined ‘ sub- 
stantially ’’ & ‘‘ as far as is possible ’’ if there is in 
fact an appreciable part which it has not been 

ossible to examine.—CHARILTON v. TANNER 
(1925), 1384 L. T. 441; 90 J. P. 28; 42 T. L. BR. 
155; 24L. G. R. 181; 28 Cox, C. C. 129, D. C. 

1205. ——— Impossibility of examination—Neces- 
sity for observance of prescribed precaution.|— 
ABROTT v. BROMLEY, No. 1202, ante. 

Provision of bore-holes—Separate lability of 
colliery company & manager.|—See No. 1155, ante. 


(m) Rescue and Ambulances. 
Sec Coal Mines Act, 1911 (c. 50), 8. 85. 
Liability for non-observance of regulation— 
Manager.|—See No. 1212, post. 
Proceedings in respect of accidents—Limitation. ] 
—Sce No. 1212, post. 


(rn) Workmen Workine Alone. 
Sce Coal Mines Act, 1911 (c. 50), s. 73. 


(0) Wilful Damage. 
Sec Coal Mines Act, 1911 (c. 50), s. 72. 


C. Special Regulations as to Safety. 

See Coal Mines Act, 1911 (c. 50), s. 87. 

1206. Interpretation of rules.|—By 35 & 36 
Vict. c. 76, 8. 52, power is given to frame special 
rules for the conduct & guidance of the persons 
acting in the management of a coal mine or 
employed in or about the same. By a special 
rule in force in the H. mine no person ‘“‘ employed 
in or about the works” was to ascend the pit 
contrary to the direction of the hooker-on. In the 
II. mine the workmen had power to dismiss them- 
selves al_a moment’s notice. Resps. were work- 
men employed in the H. mine, & being dissatisfied 
with their working place discharged themselves. 
They asked the hooker-on to allow them to ascend 
the pit, but he refused to do so until the ordinary 
time came for workmen to quit the mine; resps. 
however ascended contrary to his direction :— 
Held: resps. had been guilty of a breach of the 
special rule above-mentioned. 

It is a principle to be observed as to the inter- 
pretation of statutes that where a strictly literal 
construction leads to a manifest absurdity, a 
construction may be adopted which will carry 
out what may be reasonably supposed to have 
been the intention of the legislature (GrovE, J.).— 
HiIGiHamM v. WRIGHT (1877), 2 ©. P. D. 397; 46 
i a M. GC. 223; 37 L. T. 187; 41 J. P. 679, 

1207. Liability of workmen for breach—De- 
livery of copy of rules—As condition precedent to 
conviction.|-—It is enacted by 23 & 24 Vict. c. 151, 


PART XIV. SECT. 1, SUB-SECT. 9.—C. 


l. Whether mine owners bound to m 
rare ay ote oon UST TO Bee | oes, 
LSON * acph. 


PART XIV. SECT. 1, SUB-SECT. 10. 


: 6 consent o. 
State required before prosecution— 


er of consent 
~—-Prosecutions for offences under Coal 


Miners, MINERALS AND QUARRIES. 


s. 11, that special rules shall be established in 
every mine within the Act, & by 23 & 24 Vict. 
c. 161, s. 22, a penalty is imposed upon work- 
people pa a tg in such mines who neglect or 
wilfully violate any of such special es. By 
rule 11 of the special rules in force in the present 
case, every chartermaster, underlooker, manager, 
or other person, upon employing any workman, 
was to deliver to him a copy of such rules; 
& by rule 34 it was provided that “every 
workman is engaged subject to these rules, & 
shall observe the same & abide by the conse- 
quences of neglecting them, & shall receive a 
copy thereof from the manager, chartermaster, or 
other person who may engage him.” Upon an 
information under 23 & 24 Vict. c. 151, s. 22, 
against applt. for disobeying the orders of resp., 
who was the chartermaster under whose control 
applt. was, contrary to the rules, there was no 
evidence that a copy of the said rules had been 
given to applt.; & it was contended that the 
delivery of a copy of such rules was a condition 
precedent to resp.’s right to enforce them. The 
justices having convicted applt.:—Held: thcy 
were warranted by law in so doing.—HIGGINSON v. 
HAPLEY (1869), 19 L. T. 690; 33 J. P. 598. 

1208. ——— Implied acquiescence of manager— 
Acquiescence in breach by another person.|—A 
special rule of a coal mine provided that the engine- 
tender shall not allow any person to be in the 
enginehouse for any purpose, & shall not leave 
his engine in charge of any other person without 
authority of the manager, & shall be in attendance 
during the whole time that any person belonging 
to the shift on which he is working is below ground 
in the mine. H., the engineman, was in charge, 
& a boy, who oiled the boilers outside was inside 
with leave of the manager, & such boy was caught 
by the flywheel of the engine & killed :—Held: 
H. was properly convicted for neglecting to observe 
the special rule, & if was no defence that the 
manager allowed another person to be inside the 
house.—Haywoop v. BAKER (1876), 41 J. P. 
533, D. C. 

1209. -—— Breach after voluntary discharge 
from employment—At moment’s notice.|—HIa- 
HAM v. WRIGHT, No. 1206, ante. 

1210. -—— Disobedience to lawful commands of 
manager enforcing rules.|—A number of trammers 
in a mine, whose duty was to convey tubs when 
filled with coal to the “ straight road,” & bring 
back the empty tubs, their pay varying with the 
number of tubs conveyed by them, after being at 
work for some hours stopped work, & asked to be 
drawn out of the mine. They were ordered by the 
undermanager to return to work, but they refused 
to do so, saying that they had not a sufficiency of 
tubs, & owing to their stopping work ccrtain 
miners were also compelled to leave work. One 
of the trammers having been summoned under 
one of the special rules & convicted :—Held: 
the conviction under the special rule was right.— 
COLBECK v. WHITWHAM (1912), 107 L. T. 223 
76 J. P. 291; 23 Cox, C. C. 50, D. C. 

~——.]—See, also, No. 1221, post. . 





Sus-sEct. 10.—L&GAL PROCEEDINGS. 
1211. Provision for continuing penalty after 
notice by inspector— Not applicable to offences for 


Mines Act, 1911, must in certain cir- 
cumstances be with the consent of the 
Secretary of State :—Zleld: evidence 
of the consent is unnecessary, the 
statement of the Lord Advocate, or 


if Secteny of 
necessary.) 
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which express 
No, 1147, honk Penalty provided.]—Stoxes v. Hm, 
- Proceedings in respect of accidents— 
(ease of time.]|—By Coal Mines Act, 1914 
< ’ r 2, Summary proceedings against any 
person ior non-compliance with any of the 
oa of the regulations made under Coal 
= er ct, 1911 (c. 50), may be commenced at 
y time within three months after the making of 
. report on an accident in the mine or the con- 
clusion of an inquest held in consequence of an 
sa en therein :—Held: this provision was an 
an of & not in substitution for Summary 
: Lats iction Act, | 848 (c. 43), 8. 11, which provides 
hat such procecdings shall be commenced within 
roa months from the commission of the offence, 
ni consequently, informations preferred more 
than three months after the conclusion of the 
inquest on the above-mentioned employee, but 
less than six months after the commission of the 
offences charged, were not out of time.—I*ELTON 
v. HEAL, [1920] 3 K. B. 1; 90 L. J. K. B. 85 3 
a T. 894; 845. P.157; 367. L. 2. 522, 
1213. Costs—Actions under Mines (Workin 
Facilities & Support) Act, 1923 (ec. 20)— Diorcuse 
of court.|—The Mines (Working Facilities & 
Support) Act, 1923 (c. 20), leaves the ct. an un- 
feticred discretion as to costs. Appcts. will only 
have costs in rare cases.—Ite New LUCKNALL 
COLLIERY Co., Trp. (1925), 41 T. L. BR. 383. 
Right of inspector to institute proceedings 
through agent.]—See No. 1224, post. 


rr oo Me 


SrcT. 2.—METALLIFEROUS MINES. 
SUB-SkcT. 1.—IN GENERAL. 

Sce Mctalliferous Mines Regulation Acts, 1872 
(c. 77), & 1875 (c. 39); State Mines (Gunpowder) 
Act, 1882 (c. 3). 

1214. Whether slate quarry a mine within 
Metalliferous Mines Regulation Act, 1872 (c. 77).] 
—NSims v. Kivans, No. 1227, post. 


a ee 


Sun-sEcT. 2.-- MANAGRMENT. 

See, Metalliferous Mines Regulation Acts, 1872 
(c. 77) & 1875 (c. 39); Notice of Accidents Act, 
1906 (c. 53), ss. 1, 2, 5; Mines, Accidents (Rescue 
& Aid) Act, 1910 (c. 15); Workmen’s Compensa- 
tion Act, 1923 (c. 42), ss. 28, 29. 


Se eianeutipeeseaae samme 


SuB-SEcT. 3.—-NEW AND ABANDONED MINEs. 

See Metalliferous Mincs Regulation Act, 1872 
(c. 77), ss, 12-14, 41. 

Notice of opening & abandonment of mines. -— 
Sce Metalliferous Mines Regulation Act, 1872 
(c. 77), s. 12. 


of his representative, that it has been 
obtained being sutNcient.—STEVEN- 
rept loagEr, (1915) S. C. (J.) 24.— 


5 rr en oe ete MRE 








PART XIV. SECT. 2, SUB-SECT. 1. 


n. Hours of lavour.j—h. v. CANA- 
DIAN CONSOLIDATED MINES, LTD. 
(1906), 4 W. L. R. 101.—CAN. 


0. ——.]— McGREGOR v. CANA- 
DIAN CONSOLIDATED MINES, LTD. 
(No. 2) (1907), 12 B. GC. It. 373; 2 
M. M. Oas. 428.—CAN. 


p. Miner’slien—Registration—Priori- 


ties. }-—~—J)RABENON v. THOMPSON (Y. T.) 
(1907), 6 W. Ll. i. 587.—CAN 
‘ Property in respect of which 
. lien attaches.}—The Nien upon a mine 
as provided in Mechanics’ Lien Act, 
1897, c. 132, 8. 8, 
mine itself & not on any fund arising 
from the sale of ore extracted from the 
mine. —Law v. Momrorp (1908), 14 
h. Cc. R. 233.— -CAN. 


r-—— a} 
(Y. T.) (1909), 12 W. L. Kt. 462.— CAN. 
t. Seer —.] — Pitf. 
given by deft. two separate time checks 
for work done on two mining claims :— 
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Fencing of abandoned mine—Lliability for.}— 
See Mctalliferous Mines Regulation Act, 1872 


(ec. 77), 8. 13. 

1215 ** Person interested in the 
minerals of the mine ’’—Lessor.|—Resps., who 
were owncrs in fee of mines & minerals, demised 
a lead mine, part of the estate, for a term of years, 
subject to a rent or royalties, such royaltics to be 
paid upon the place where the ore should have been 
gotten or weighed, & before it should be taken 
away; the lease also reserving to resps. powers of 
distress & re-entry if the rcyalties should be in 
arrear. ‘The lessees ceased working the mine, & 
left & allowed it to remain insufficiently fenced :-— 
Held: although the lease was still in force & 
undetermined, resps. were guilty of an offence 
under Metalliferous Mines Regulation Act, 1872 
(c. 77), 8. 13, as ‘ persons interested in the minerals 
of the mine.’’—I\vAns v. Mostyn (LADY) (1877), 
2C.P. D. 547; 47L. J. M.C. 253; 36 L. T. 856; 
41 J. P. 775. 

Anadtation :~Refd. Devonshire r. Stokes (1897), 61 J. P. 


1216. —— Owner.--Effect of local 
usage.|—The owner in fee simple of lands in a 
district where Jead mining is subject to & regulated 
by Derbyshire Mining Customs & Mineral Courts 
Act, 1852 (ec. elxiii), s. 9, under which any one is 
entitled to mine for lead ore upon paying certain 
royalties, being, as owner in fee simple, entitled 
under that Act to royalties on calce-spar & calk 
taken out of any lead mine on his Jand, is a 
“person interested in the minerals” according 
to Metalliferous Mines Regulation Act, 1872 (c. 77), 
s. 13, & is, therefore, liable to fence & keep fenced 
the shafts & side entrances of an abandoned Icead 
mine on his land, although he is not entitled to any 
duties or royalties on the lead ore in any case, or 
on the vale-spar & calk until gotten from the mine. 
- SToKkES v. Ankwaricitr (1897), 66 1. J. Q. B. 
815; 77 4. T. 400; OL J.P. 775; 14 T. 1d. hl. 
6, D.C. 

1217. -~ - —-——.]—DEVON- 
SHIRE (DUKE) v. SroKES, No. 1265, post, 

1218. ——- —-- ‘‘Owner’”’ or ‘‘ person in- 
terested in the minerals of the mine ’’-—Lessec 
collecting royalties for benefit of lessor.|—Applt. 
was lessee of a lead mince & of all the duties arising 
therefrom, under a Iease from the Duchy of 
Lancaster, by which he had to pay to the duchy, 
by way of rent, all he might annually receive in 
respect of the mine, with an additional yearly 
rent of 5s. The mine was demised to him subject 
to a custom by which all the subjects of the realm 
have a right to search there for veins of lead ore, 
upon paying certain duties, & applt. had no 
pecuniary interest in the mine or in the minerals 
thereof :--J/eld: applit. was neither owner of 
the mine nor a person interested in its minerals 
within Metalliferous Mines Regulation Act, 1872 
(c. 77), 8. 18, &, therefore, upon the mine being 
abandoned, he was not liable to cause the top of 
its shaft to be fenced as required by that sect. 


—— ore 
e 











——— -— —— 














Whlds the grouping of the claims will 
; not make a lien attach to more than 
one clain.—MCLEAN v0. MCDONALD 
(Y. T.) (1909), il W. I. R. 389.-—CAN. 


——.]— GUSTAFSON v. ENNIS, 
Ennis (Y. ‘T'.) (1911), 18 
CAN. 


iy 
— 
e 





Is a Hen on the 


a. 
BURR ¥, 
Pe J Rn 


de ° 


b. -—-— Who may claim.}—BAXtTER 
v. SENKLER (Y. T.) (1909), 12 W. L. KR. 
~ ———,}] — LAREAU v. OLSEN | 463.—CAN, 


F ——,)— RoaL v. RopEnN- 
KEKCH, RODENKERCH v. RODENKERCH, 
REcoRD v. RODENKERCH (Y. T.) (1909), 
Il W. L. R. 447.—CAN. 





bad been 
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Sect. 2.—Melalliferous mines: Sub-secls. 3, 4 & 5. 
Part XV. Sects. 1 & 2.] 


He [applt.] is a lessee [from the Crown] of the 
mine, but a lessee who merely receives a royalty, 
rent or fine from the mine, & that does not make 
him owner in the sense in which it is sought to 
make him. It is said that he has the right of 
working it, but he has that right only in common 
with all other subjects of the realm ; & the 14 & 15 
Vict. (c. 94) shows that & that it is a right not by 
statute, but by immemorial custom (LORD 
COLERIDGE, C.J.).—ARKWRIGHT v. EVANS (1880), 


49L. J. M. ©. 82, D.C. 
Aiton Be: Devonshire r. Stokes (1897), 61 J. YP. 





1219. --—- ——— Uzer of abandoned mine as 
public well.|—The shaft of an abandoned mine 
contained water, & was used as & was in fact a 
public well, which under Public Health Act, 1875 
(c. 55), s. 64, was vested in defts., the local 
authority :—Held: defts. were not the owners of 
the mine or of the shaft within Metalliferous Mines 
Regulation Act, 1872 (c. 77), s. 18, & were, there- 
fore, not liable in an action for damage sustained 
through the top of the shaft not having been 
fenced.— KNUCKEY v¥. REDRUTH RURAL COUNCIL, 
[1904] 1 K. B. 382; 73 L. J. K. B. 265; 901. T. 
226; 68 J. P. 172; 52 W. R. 558; 20 T. L. R. 
164; 48 Sol. Jo. 193; 2 L. G. BR. 456, D.C. 

1220. —--- Sufficiency of.|—-To comply with 
Metalliferous Mines Regulation Act, 1872 (c. 77), 
s. 12, the fence to a side entrance to a disused 
mine must be constructed & maintaincd 
immediately adjacent to such side entrance, 
whether the mine be situated on enclosed ground 
or not.- -FOSTER v. OWEN (1892), 62 L. J. M. C. 
73; 671. T. 712; 57 5. P. 873 41 W. BR. 240; 
NT. L. R. 22; 5 R. 50, D.C. 
al inelation: :- Refd. Knuckey v. Redruth R. 1D. C. (1904), 90 


SUB-SECT. 4.— GENERAI, PROVISIONS FOR 
SAFETY. 

See Metalliferous Mines Regulation Act, 1872 
(c. 77), ss. 23-31 ; State Mines (Gunpowder) Act, 
1882 (ce. 3), 8. 2. 

1221. Provision of overhead covers—Breach by 
miners.| ---By Metalliferous Mines Regulation 
Act, 1872 (c. 77), s. 23(11), a sufficient cover 
overhead shall be used when lowering or raising 
persons in every working shaft, with certain 
exceptions. By the last clause of sect. 23 every 
person who contravenes or does not comply with 
any of the general rules in this sect. shall be guilty 
of an offence against this Act. By sect. 31, every 
person employed in or about a mine, other than 
an owner or agent, who is guilty of any act or 
omission which, in the case of an owner or agent, 
would be an offence against this Act shall be guilty 


PART XIV. SECT. 2, SUB-SECT. 4, Cas. 281.—CAN. 
d. Liability of owner—Duty to take 
reasonable precautions.|\—Inspection of 
Metalliferous Mines Act, 8. 25, was 
not intended to impose unreason- 
able burdens upon the mine owner, 
& therefore he is only required ta use 
reasonable precaution against accidents 
to miners.—MCDONALD v. CANADIAN 
PACIFIC EXPLoraTIon Co., Ltn. (1899), 
B. C. Tt. 39 ; J M. M. Cas. 379.— -CAN. 
8. ——-.]— Hosktna v. LE 
Roi, No. 2, Lrp. (B. GC.) (1903), 3 
S.C. RR. 244.— CAN. st ee 1 
{. ——~ Anpointment of unqualified | vi 
fireman.)|—SIMISTER v. MoRG AN? a M. 


seer had not been 








g. Liability of overseer.}—In the 
absence of a nine manager certain 
coloured labourers worked in a shaft 
without wearing the required hats. 
The oversecr was not aware of the fact. 
The hats had been supplied, & had not 
been worn on account of the labourors’ 
own neglect :-—Held: 


the regulation.—MILIs v. R., [1907] 
|, S. 43.—S. AF. 


h. -}—A mine captain who had 
argo authority & powers of super- 
sion was convicted on a charge of 
failing, in his capacity as a mine 


Mints, MINERALS AND QUARRIES. 


of an offence against this Act, & is rendered liable 
to a penalty. 

S. & others were working miners in the D. mine. 
The D. mine had two shafts, in one of which was a 
man engine, with a proper cover, used to lower 
miners from & raise them to the surface of the 
mine. In the other was a “ skip’’ or open box, 
without a cover, used for raising ores & refuse. 
S. & certain other miners, who were then at the 
bottom of the mine, while the man engine & 
“‘ skip ’’ were both at work, got into the ‘' rate 
& .were raised to the surface of the mine :—Held : 
they were guilty of an offence against Metalliferous 
Mines Regulation Act, 1872 (c. 77).—F'RECHEVILLE 
* ja (1883), 48 lL. T. 612; 47 J. P. 6138, 
1222. Case of explosives—--‘‘ Case or canister ’’--— 
Whether linen or calico bag sufficient.|—-By Metalli- 
ferous Mines Act, 1872 (c. 77), 8s. 22 (2), ‘‘ Gun- 
powder or other explosive or inflammable substance 
shall not be taken into the mine except in a case 
or canister containing not more than 4 pounds”’ :- - 
Held: the word “ case’’ as used in the sect. 
must be taken to mean something solid & sub- 
stantial in the nature of a canister, & that a bag 
of linen or calico was not such a “ case.”’—FOsSTER 
v. DIPIHWYS CASSON SLATE Co. (1887), 18 Q. B. D. 
428; 56L. J. M.C. 21; 515. P. 4703; sub nom. 
LE NEVE Foster v. DirHwys CASSON SLATE Co., 
37. L. BR. 30), D.C. 

1223. Provision of ‘‘ guides’? —- ‘* Working 
shaft ’’-—Shaft in course of construction.]—By 
Metalliferous Mines Regulation Act, 1872 (c. 77), 
s. 23 (10), ‘‘ Every working shaft in which persons 
are raised ’’ shall, under certain specified cireum- 
stances, be providede with guides, & pcrsons 
contravening the provisions of the sect. are made 
liable to a penalty. 

The shaft of a lead mine was completed, & a 
tunnel driven from the bottom of it for the purpose 
of arriving at the ore, but no ore had been gotten. 
The men employed in the mine were drawn up the 
shaft in a bucket unprovided with guides :—Held : 
the shaft was a ‘‘ working shaft ”? within Mctalli- 
ferous Mines Regulation Act, 1872 (c. 77), 8. 23 (10), 
& therefore the owners of the mine were liable to 
be convicted of an offence against that sect.— 
Foster v. NORTH HENDRE MINING Co., LTD., 
[1891]1Q. B. 71; 60L. J.M.C.6; 63 1. T. 458 ; 
55 J. P. 103; 17 Cox, C. C. 216. 

Necessity for continuous ventilation. |— Compare 
No. 1174, ante. 





SUB-SECT. 5.—LEGAL PROCEEDINGS. 


See Metalliferous Mines Regulation Act, 1872 
(c. 77), ss. 31-38; Metalliferous Mines (Isle of 
Man) Act, 1891 (c. 47). 

1224. By whom information may be laid—By 
authorised agent in name of inspector— Decision 


overseer, to make provision for an 
offective contrivance to prevént trucks 
running away as requirel by Mines, 
Works & Machinery 1 tions, 1913, 
s. 43 (1) (ec) :—Held: the circum- 
stances he was a mine overseer within 
s. 160 (1), (3), of the Regulations.— 


the said over- 
Ity of a breach of | pany xIV. SECT. 2, SUB-SECT. 5. 
k. Appeal from mining court— 
Whether case stated.}—KINNEY v. 
HARRIS (1 97), 6 B. C. R. 229.—CAN. 


1. Action against master — Jurisdic- 
tion of county court.}—An action for 


Part XV.—QUARRIES. 


to prosecute taken by inspector.]—An informa- 
tion against the owner or agent of a mine for 
an offence under Metalliferous Mines Regulation 
Act, 1872 (c. 77), which can be prosecuted before 
a ct. of summary jurisdiction may, if the inspector 
of mines of the district has determined to prosecute, 
be laid in his name by an agent duly authorised by 
him in that behalf.—FosTsR v. Fyrr, [ 1896] 2 
Q. B. 104; 65 L. J. M. C. 184; 74 L. T. 784; 60 
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J. P. 423; 18 Vox, C. C. 3645 sub nom. Le Neve 
Foster v. Fyre, 44 W. R. 524; 12 0. L. BR. 433; 
40 Sol. Jo. 546, D.C. 

-——.|—See Summary Jurisdiction Act, 1884 
(c. 43), 8. 4; & Magistrates, Vol. XXXIII., 
p. 324, Nos. 389 et seq. 

Actions against master under Employers’ Lia- 
bility Act, 1880 (c. 42).]—Sce MASTER & SERVANT, 
pp. 220-237, unie. 





Part XV.—-Quarries. 


SecT. 1.—IN GENERAL. 

See Quarries Act, 1894 (cv. 42); Metalliferous 
Mines (Isle of Man) Act, 1891 (c. 47); Notice of 
Accidents Act, 1906 (c. 53); Checkweighing in 
Various Industries Act, 1919 (ce. 51); Workmen’s 
Compensation Act, 1923 (c. 42), 5. 29. 

Statutory definition.|—Sce Quarries Act, 189-4 
(c. 42), 5. 1. 

1225. Application of --Slag heap containing 
mineral refuse.|—A heap of slag, i.c. the refuse 
from blast furnaces produced in the manufacture 
of pig-iron, & consisting of a mixture of lime, fuel 
& iron, piled up upon the unbroken natural surface 
of the soil, although over 20 feet deep, is not a 
quarry under Quarries Act, 1804 (c. 42).—Scorr 
”. MIDLAND Ry. Co. (1897), 61 J. P. 3583; 18 
T. L. R. 398 3 41 Sol. Jo. 509, D.C. 

1226. —-— ——— Gravel & sand pit.J|—Scorr 
v. MIDLAND Ry. Co., No. 74, ante. 

**Quarry’’ distinguished from ‘ mine.’’]—WSce 
Nos. 23-27, ane. 

1227. Slate quarry —- Underground - - Whether 
metalliferous mine.|— A slate quarry, partly 
worked by underground borings, starting from 
levels in the side of the mountain, is a metalliferous 
mine within Metalliferous Mines Kegulation Act, 
1872 (c. 77).—Sims v. EVANS (1875), 40 J. P. 199; 
sub nom. Sim v. EVANS, 23 W. R. 730. 


Annotation :-—Consd. Jones v. Cwmorthin Slate Co. (1879), 
49 L. J. Q. B. 110. 


-—— Whether factory.|—Sce Facrorizs, Vol. 
XXIV., p. 899, No. 12. 











Sect. 2.—FENCING. 

Sce Quarry (Fencing) Act, 1887 (c. 19); NEGLI- 
GENCE. 

1228. Liability at common law--As against 
public generally.]|— An owner of land is not under 
any legal obligation to fence an excavation therein, 
unless it is made so near to a public road or way 
as to constitute a public nuisance.—HOUNSELL v. 





SMytTH (1860), 7 C. B. N.S. 731; 29 L. J. CG. P. 
203; 11. 'T. 440; 6 Jur. N.S. 897; 8 W. RR. 277; 
141 H.R. 1008. 


-{ wnotations : —Apld. Binks v. South Yorkshire Ry. & River 
Dun Co. (1862), 3 B. & 8. 2445 Bolch v. Smith (1862), 7 
H. & N. 736. Distd. /te Williaus r. Groucett (1863), 4 
Bb. & S. 149. Refd. Gallagher v. Humphery (1862), 27 
J.V.5; Crane v. South Suburban Gas Co., [1916] 1 K. B. 
33. Mentd. Pickard v. Smith (1861), 4 I. 'T. 470; 
Witherley v. Regents Canal Co. (1862), 12 C. B. N.S. 2; 
Robbius vc. Jones (1863), 33 lL. J. C. P2213) Rv. Dant 
(1865), Le. & Ca. 567; Indermaur v. Dames (1866), L. KR. 
1c. bP. 2743 Lowery v. Walker, [1910] 1 K. B. 173; 
Latham ov, Johnson, [1913] 1 K. B. 3s. 


1229. --— -—— Quarry adjoining highway.|— 
LIOUNSELL v. SMYTH, No. 1228, ante. 

1230. -—- --——.] -— Deft. owned & 
occupied land, being a worked-out quarry, 
immediately adjoining a public highway vested in 
an urban district council & repairable by the 
inhabitants at large. <A prior owner of the land 
had, in 1865, made the excavation in order to 
quarry for limestone & until then the surfaces of 
the road & the land had been on same level. 
The excavation being a source of danger & 
obstruction to persons using the road, the 
excavator, to protect them & the road, built along- 
side the ruad a wall, the bottom of which rested 
on a ledge of limestone left ungotten for the purpose 
& served as a retaining wall for the subsoil of the 
road & as a fence wall above its surface. In 
Feb. 1918, part of the wall collapsed & fell into 
the quarry, & in consequence a considerable part 
of the subsoil of the road & of its surface fell in 
also, the road thus becoming impassable, a source 
of danger to persons attempting to use it, & a 
nuisance, liable under Quarry (lencing) Act, 1887 

| (c. 19), 5. 3, to be dealt with summarily under 
| Public Health Act, 1875 (c. 55) :---Held: (1) there 
was alsu a common law obligation on the possessor 
of the excavation to keep it: fenced off whether it 
was made before or after his possession began, & 
whether he was or was not liable to his laadlord, 
if any; (2) in an action by the A.-G. at the 





damages for personal injuries received 
by an ciployee in a metalliferous mine 
may be brought for any amount in 
the county ct.--BEAMISH 1. WHITE- 
WATER MINES, LTD. (1900), 7 LB. C. Lt. 
26] . 1 M. M. Cus. 405,—-CAN. 


PART XV. SECT. 1. 


m. light to take stone—Whether lease 
or sdale.J}— An agreement by which 
the owners of a quarry gives a party 
the right to cxtract stoue from i 
during a fixed period, at places to be 
indicated by them, & in consideration 
of a sum to be paid according to 
measurement of the stone, is not a 
lease of a portion of the quarry but a 
sale of the stone to bo extracted.— 
HENDERSHOT v. LIONAIS (1905), Q. R. 
27 8. C. 292.—CAN. 


n. Lease of land containing quarry 
—Necessity for registration.) — Under 


Land Titles Act, a lease of Dominion 


lands containing quarriable stone, not 
being in the form of Jetters patent, 
but Tassel by the Deputy Minister of 
the Interior, in accordance with regu- 
lations of the Governor in Council, 
ought to be registered.- He LAND 
TITLES ACT (NO. 2) (1918), 21 W. Lb. it. 
380; 4 W. WL. 6775 11D. bl. 
673; 6 Alfa. L. lt. 111.—CAN. 

0. Co-shaurers— Right to accout.|-- 
B. took a lease of a hill from certain 
co-sharers of an estate & worked a 
quarry. A., the other co-sharer, 
brought a suit ugainst BL. claiming an 
account of all the stones quanicd & 
carried away by him :—Held: that 
inasmuch as there was an actual ouster 
or destruction of the common property 
by working a quarry, which was the 
proper & legitimate use of the hill, 
A. was not entitled to an account in 
the absence of any proof that B. had 
received more than his just sharec.— 
MAHESH NARAIN v. NOWBAT PATHAK 


(1905), 1. L. R. 32 Cale. 837. —IND. 

p. Effect of non-user. )— Non-user for 
{twenty-one years does not deprive 
the tenants or farmers of the Isle of 
Man of the right to dig for, & raise, 
limestone & other stones in the quarry 
of a tenant provided the stones, ete., 
are for the use of the party obtaining 
them, or to be employed by him fur 
the improvement of bis own or neigh- 
bour’s estate. CHRISTIAN v. GIBSON 
(1841), 3 Moo. YP. C. C. 35] — I, of M. 


q. Special rules as to safety — 
Whether binding on subsequent tenant.) 
—- Special rules established in a quarry 
during one tenancy do not apply to a 
subsequent tenant, who comes into 
the occupancy after an interval during 
which the quarry has been untenanted 
& unworked.—GORDON v. ANDERSON, 
[1910] 8. C. (J.) 26; 47 Sc. L. RR. 156 ; 
[1909] 28. L. T. 461; 6 Adam, 161.— 
SCOT. 
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Sect. 2.—Fenecing. Sect. 8. Part XVI. Sect. 1: 
Sub-sect. 1.] 

relation of the council, a mandatory order must be 
made on deft. to abate the nuisance by restoring 
the road to its condition prior to the subsidence 
& by rebuilding the wall or providing some other 
reasonable fence between the road & the quarry.— 
A.-G. v. Ror, [1915] 1 Ch. 285; 84 L. J. Ch. 322 ; 
112 L. T. 681; 793. P. 263; 13 L. G. R. 835. 

Annotation :-—As to (1) Refd. Sack v. Jones, [1925] Ch. 235. 

1231. ——- As against neighbours & persons 
lawfully upon the premises. |— HAWKEN v. SIIEARER 
(1887), 56 L. J. Q. B. 284; 3 T. L. R. 557, D. C. 

1232. Liability of local authority—When owner 
of quarry unknown—User by all owners & occu- 
piers in township.|—IIUGHES vy WAVERTREE LOCAL 
Boarp (1894), 58 J. P. Jo. 196, D. C. 

1233. ** Owner ”’ or ‘‘ occupier ’’——Quarries Act, 
1894 (c. 42), ss. 24, 41—Whether licence included.] 
—Persons, having merely a revocable licence to 
take flint & chalk from a quarry on paying the full 
value of the material removed, are not occupiers of 
the quarry so as to be ‘‘ owners”’ within Metalliferous 
Mines Regulation Act, 1872 (c. 77), s. 41, & so as 
to be liable to fence the quarry, if dangerous, in 
accordance with the special rules under ss. 24 to 30 
of that Act.—Fostern v. NEWHAVEN Harsoun 
TrustEes (1897), 61 J. P. 629; 13 T. L. R. 292; 
sub nom. Lk NEVE Foster v. NEWHAVEN HARBOUR 
TrusTEES, 41 Sol. Jo. 308, D. C. 
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Excavations adjoining highways.|—See Boun- 
parizs, Vol. VII., pp. 2838-286. 

Excavations not adjoining highways.| — Sce 
BOUNDARIES, Vol. VII., pp. 288-289. 


Sect. 38.—BLASTING. 

See, generally, NEGLIGENCE. 

1234. Liability of owner—Negligent blasting—- 
Criminal liability.|—Negligently blasting stone in a 
quarry, & thereby projecting large picces of stone 
so as to cndanger the safety of persons in houses 
& on the highways adjoining the quarry, is a 
misdemeanour indictable at common law.—kR. v. 
Mutters (1864), Le. & Ca. 491; 34 L. J. M. OC. 
22; 11 L. T. 887; 28 J. P. 804; 13 W. R. 100; 
10 Cox, C.C. 6; 169 E. R. 1485, C. C. . 

1235. ——— Apart from negligence—Damage off 
premises.|]——‘The duty of the owner of a quarry 
who brings explosives on to his premises & explodes 
them there is to keep all the results of the explosion 
on his own land, & if they escape from his land & 
cause damage he is liable, whether he has been 
guilty of negligence or not.—MILEs v. Fokgrsr 
Rock GRANITE Co., Lrp. (1918), 34 T. L. R. 500 ; 
62 Sol. Jo. 634, C. A. 

-——- To workman under Workmen’s Compensa- 
tion Acts.|—-Sec MASTER & SERVANT, pp. 301-804, 
ante. 
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Secr. 1—CORNWALL AND DEVON. 
Suu-skcr. 1.—Tin-BOUNDING IN CORNWALL. 


Cost-book companies & mining companies in the 
aera a See COMPANIES, Vol. X., pp. 1098 
et seq. 

1236. Rights of Crown.|—The King has not the 
pre-emption of tin in Cornwall by any prerogative ; 
but as an ancient right & inheritance due to him 
as well of tin in the land of the subject as in his 
proper demesnes, etc.-~STANNARIES’ CASE (1606), 
12 Co. Rep. 9; 77 E.R. 1292. 

1237. Ownership of tin mines—. In owner of soil. | 
~—(1) Declaration, in case, stated that pltf. was 
possessed of & entitled to a tencment to wit the 
right to dig & take to his own use, tin & tin ore in 
certain lands; & alleged a disturbance by deft. 
Plea, denying the possession & title modo et forma. 
At the trial, pltf. claimed under the following 
custom which the jury found to exist in fact; 
any person may enter on the waste land of another 
in Cornwall & mark out by four corner boundaries 
a certain area; a written description of the plot 
of land so marked, with metes & bounds & the name 
of the person for whose use the proceeding is taken 
is recorded in an immemorial local ct. called the 
Stannary Ct., & proclaimed at three successive 
cts. held at stated intervals; if no objection is 
successfully made by any other person, the ct. 
awards a writ to the bailiff of the ct. to deliver 
possession of the said ‘‘ bounds or tin works’ to 
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1231 i. separa at common law— 
As against neiyhbours cd persons law- 
fully upon the premises.|\—Pltf. was 
owner & occupicr of the surface of 
ce lands on which there was an 
unfenced quarry, the mining rights 


by will to 


quarry 


in which were leased to the predecessor 
in titlo of defts. These righte passed 
defts., who paid the rent 
reserved by the lease, but did not 
work the mine, & left it in the unfenced | to bo a 
coudition in which 
One of plitf.’s bullocks 


the bounder who thereupon has the exclusive right 
to search for, dig & take for his own use all tin & 
tin ore within the described limits, paying to the 
landowner a certain customary proportion of the 
ore raised under the name of toll tin. The right 
descends to exors. & may be preserved for an 
indefinite time, either by actually working & 
paying toll, or by annually renewing the four 
boundary marks on a certain day :—Held: the 
custom to preserve the right by the mere ceremony 
of an annual renewal without working is unreason- 
able & bad in law, & pltf., who had ceased to 
work or pay toll for cightcen years, could not 
recover in the above action, even as against a 
stranger; &, although the alleged custom involved 
a Claim of a profit in alieno solo it would have been 
a good one ; if bond fide working had been found to 
be obligatory under it. 

(2) Nothing has been alleged in the present 
case to bring this inine within the description of 
a Royal Mine; & we think it would be wrong to 
encourage the slightcst doubt that, apart from all 
question of bounding, the ownership of a tin or 
copper mine in Cornwall is in the owner of the 
frechold of the soil, ratione soli, by the common 
law of England, applicable to it as to any other 
mineral district in any other part cf England. 
Upon this ownership, however, the custom of 
bounding has been engrafted ; &, up to the extent 
to which both sides are agreed to admit it in fact, 
there can be no doubt that it is most reasonable, 


was entitled to recover damages from 
defts. for the loss of his bullock, there 
being a continuing liability on the part 
of dcfts. to keep the quarry so as not 
r & @ nuisance to thoir 
found it. ORES: ‘MORKOW v. LAYDEN, 


the ni 
ell into the } [19 R. 398.— IR. 


was killed -—Held: pltf 
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fulfilling every requisite of a good custom. In 
substance it is this: The mino is parcel of the soil ; 
the ownership is in the owner of the soil; but it is 
a parcel which to discover & bring to the surface 
may ordinarily require capital, skill, enterprise 
& combination; which, while in the bowels of 
the earth, is wholly useless to the owner us well 
as to the public; & the bringing of which into the 
market is eminently for the benefit of the public. 
lf, therefore, the owner of the soil cannot or will 
not do this for himself, he shall not be allowed tc 
lock it up from the public; & therefore in such 
case, unless when by inclosure he may seem to have 
devoted the land to other important purposes 
inconsistent with mining operations, such as 
agriculture or building, any tinner, i.e, any man 
cmploying himself in tin mining, may secure to 
himself the right to dig the mines under the land, 
rendering a certain portion of the produce to the 
owner of the soil (LORD DENMAN, C.J.). 

(3) 1t is well known that the stannary customs, 
as the name imports, were confined to tin only ; 
copper mining is of comparatively modern intro- 
duction into Cornwall; it is now discovered that 
the two metals are frequently found within the 
limits of the same work ; but we apprehend that 
it never has been contended that the bounder, 
merely as such, working a tin mine & extracting 
copper from it with the tin, has any right to the 
copper (LORD DENMAN, U.J.). 

(4) Nothing we have said compels the bounder 
to strictly continuous working; such reasonable 
time for consideration, preparation, é& due selection 
of places and planes, must always be allowed as 
the nature of the undertaking reasonably requires ; 
&, when he has once bond fide worked, his ceasing 
to work for w time will be therefore open to 
cxplanation, so as to prevent a forfeiture (LOkb 
DENMAN, U.J.).—RoOGEs v. BRENTON (1847), 10 
Q. B. 26; 17 L. J. Q. B. 313 9 L. T. O. S. 352 5 
12 Jur. 268 3 116 E.R. 10. 


Annotations :—As to (1) Consd. A.-G. r. Mathias (1858), 4 
K. & J. 579. Refd. Constable v. Nicholson (1863), 14 
C. B. N.S. 230. de to (2) Refd. Ivimey v. Stucker (1865), 
34 L. J. Ch. 633. Generally, Refd. Hilton 7. Granville 
(1844), 5 Q. B. 701; Lloyd eo. Jones (1848), 6 CL, BB. 8h; 
Mis v. Colchester Corp, (1864). 17 C. B. N.S. G3. 


1238. Tin-bounding.--Custom applies to waste 
land only.|— KoGkits v. BRENTON, No. 1237, ante. 





1239. ——-.|—IvimEy v. Srockkn, No. 
1255, post. 
1240. ——-- How customary rights acquired.|—- 


ROGERS v. BRENTON, No, 1237, ante. 

1241. ——.|—IvIM“y v. STOCKER, No. 
1255, post. 

1242. Nature of interest acquired by tin-bounders 
—-Whether mere easement.]-- (1) A tin-bound is 
a mere easement, for which an ejectment cannot be 
brought. 

(2) A consent-rule, in an ejectinent for lauds & 
mines, by which the party appeared to defend for 
‘Sa certain tin-bound, etc.,’’ was heid insufficient, 
on the ground that ejectment will not lie for a 
tin-bound. ‘The defence should be for the mine 
which deft. is working under the tin-bound. —_ 

(3) If you are in posscssion of one mine within 
the bounds, which you are working, that is surely 
@ sufficient possession of all the mines within the 
bounds (LORD ABINGER, C.B.).— DoE d. FALMOUTH 
(EARL) v. ALDERSON (1836), 1 M. & W. 210; 1 
Gale, 441; Tyr. & Gr. 648; 5 L. J. Ex. 153; 150 
E. R. 411; subsequent proceedings (1837), Smirke’s 
Report, 39, n. 

Annotations :—As to (1) Refd. Vico v. Thomas (1842), 4 
Y O. Ex. 538. 48 to (2) Consd. Rogers v. Brenton 


(1847), 10 Q. B. 26. Generally, Mentd. Holmes v. Powell 
(1856), 8 De G. M. & G. 572. 
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12438, ——- ——..|—Semble: the interest of an 
owner of tin bounds in Cornwall is not a mere 
easement or incorporeal hereditament, but may be 
the subject of an action of ejectment, even whare 
he is not in actual possession at the time of the 
wrongful entry of deft.—Vick v. Tuomas (1842), 4 
Y. & CU. Ex. 538; 2 Coop. temp. Cott. 122; 
Smirke’s Report, 1; 160 KW. R. 1120; subsequent 
he au alta nom. THOMAS v. Vick (18438), l 


Annotations -—Consd. Rogers v. Bronton (1847), 10 Q. B. 
26. Refd. Gaved r, Martyn (1865), 19 C. B. N. S. 732. 
Mentd. Haigh v. Jaguar (1845), 2 Coll. 281; Talbot v. 
Hope Scott (1898), d K. & J. 9G. 





1244. Chattel real.|—Ilvimry v. STOCKER, 
No. 1052, ante. 
1245. —--- Rights in regard to water.]-—The 


privilege of washing away sand, stone & rubble, 
dislodged in the necessary working a tin mine, & 
of having same sent down a natural stream run- 
ning through pitf.’s land, may be the subject of a 
grant, & may be pleaded as a prescriptive right, 
under Prescription Act, 1832 (c. 71), to a declara- 
tion charging defts. with throwing such stone, 
sand & rubble into the stream, & thereby {filling 
up ifs bed within pltf.’s land, & causing the water 
to flow over it. Such privilege may also be well 
pleaded as a local custom.—-CARLYON v. LOVERING 
(1857), ] H. & N. 784; 26 L. J. Hx. 251; 28 
L. I. O. 8S. 3563; 5 W. RR. 347; 156 KK. 1417. 


Annotations :-— Reid. Rogers v. Taylor (1857), 26 L. J. Mx. 
203; Gaved v. Martyn (1865), 19 C. BL N.S, 732. Mentd. 
O’Brien v. Enright (1867), 18 W. li, 637. 





1246. —— .|-—Ivimry v. SrockreR, No. 1052, 
anle. 

1247. ~-—- ——.|—GaAveb v. Mauryn, No. 1051, 
ante. 

1248. -- Where copper & tin extracted from 


samc mine—-No right to copper.|—RogrERs »v. 
Brenton, No. 1237, ale. 

1249. Forfeiture of customary acquired rights - - 
Effect of non-working. |— hocks v. BRENTON, No. 
12357, arle. 

1250. Toll-tin.|— 'I'keLAWNY v. WILLIAMS (170-4), 
2 Vern. 4833 23 1. WR. O10. 

1251. ——.|—Crease vc. Banrerr (1835), 1 
Cr. M. & R. 919; 65 Tyr. 458; 4 1. J. Ix. 297; 
149 I. RR. 1853. 
winnotations -— Mentd. De Rutzeu oe. Farr (1835), 4 Ad. & 

EL 533 Doe d. Tatham ¢. Wright (1836), 1 Hur, & W. 

729: KEvans o. Taylor (1838), 7 Ad. & Kil. 617; Ward 

v. Suffield (1839), 5 Bing, N.C. 381; Mortimer v. M’Callan 

(1840), 6 M. & W. 58; Gerish v. Chartier (1845), 1. 3. 

13: Hughes e. Hughes (1816), 15 M. & W. 700; Doo d. 

Welsh v. Langtield (1817), 16 M. & W. 447; Beaufort v. 

Smith (1849), 4 Exch. 430; Hardcastle v. Dennison (1861), 

10 CG. BL N.S. 6065 Quilter vr. Jors (1863), 14 C. B. N.S. 

747: Carmarthen & Curdigan Ry. r. Manchester & Mil- 

furd Ry. (1873), L. R. 8 G. 2. 6853) Mors-Le-Blanch v, 

Wilson (1873), L. R.8C 2.227; bvausv. Merthyr Tydvil 

U. D.C. (1898), 79 L.'1. 3785 Ut. ve. Norfolk County Council 

(J910), 26 9. L. BR. 269. 

1252. aac o|— h. Uv. CREASE (18-10), 11 Ad. & lil. 
677; 3 Per. & Dav. 134; 9 L. J. M. UO. 3835 4. 
J.P. 139; 313 E.R. 671. 

Annotation :-—Refd. Creuse v. Sawle (1842), 11 L. J. M. C. 62. 

1253. -——.|—CrKASE v. SAWLE (1842), 2 Q. B. 
862; 2 Gal. & Dav. 812; 11 L. J. M. CG, 623 114 
E. R. 334, Ex. Ch. 


tulions -—Retd. Crawshay v. Morgan (1869), L. KR. 4 
iid Be 3813 Roads v. Trumpington Overseers (1870), 


.J.M. GC. 35; Morgan v. Crawshay (1871), L. R. 5 
4 a 304. Mentd. Mersey Docks & Harbour Board v. 
Cameron, Joncs v. Mersey Docks Harbour Board 


1865), 20 C. B. N. S. 56; Kittow v. Liskvard Union 
Cont Com, (1874), 31 L. T. 601; Cooimber v. Berks JJ. 
(1883), 9 App. Cas. 61 ; Manchester Overseors v. Headlam 
(1888), 21 Q. B. D. 96; Westminster Corpn. v. Army & 
Navy Auxiliary Co-op. Supply, [1902] 2 K. LB. 125. 


ante. 
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Scct. 1.—Cornwall and Devon: Sub-sects. 1,2 & 3. 
Sect; 2: Sub-sects. 1, 2, 3, 4 & 5.) 

1255. -|\—This, at least, is the custom 
throughout Cornwall, that any one may go upon 
any waste land, to whomsoever it may belong, 
even if it belongs to the Duchy of Cornwall, & 
pitch bounds (as it is called), that is, he selects a 
certain piece of land, say, an acre, or half an acre, 
which he marks out by digging up a turf or two at 
each of the four corners, & having thus pitched the 
bounds, his right is this, that if the lord or owner 
of the soil or other person to whom the minerals 
belong, does not within a year work the minerals 
on that piece of land, then the bounder ... has 
a right himself, as against the owner, to work the 
mines; paying always a certain toll to the lord 
or owners (KINDERSLEY, V.C.).—IVIMEY 1. 
STOCKER (1865), 2 Drew. & Sm. 587; 34 J. J. Ch. 
633; 12 L. T. 521; 11 Jur. N. 8. 775; 13 W. R. 
828; 62 E. R. 724; on appeal (1866), 1 Ch. App. 
396,L.C. & L. JJ. 








SuB-sECT. 2.—TIN-BOUNDING 1N DEVON. 


1256. Nature of intcrest acquired by stanners— 
Rights in regard to water.|—The stanners of 
Devonshire are not entitled by custom to divert 
water from streams into their mines, & for that 
purpose to dig trenches over other people’s lands.— 
BASTARD v. SMITH (1838), 2 Mood. & R. 129, N. VP. 


Annotations :-—Mentd. Davenport v. Yavenport (1849), 7 
foe Che Hast Lancashire Ry. v. .lattersley (1849), 8 
ure, 72. 


SUB-SECT. 3.— STANNARILES COURT. 
See Courts, Vol. XVI., p. 203, Nos. 1116- 
sane ; COMPANIES, Vol. X., p. 1109, Nos. 7797, 
d e 


SEcT. 2.— DERBYSHIRE LEAD MINES AND 
MINERAL CUSTOMS. 
SuB-SKCT. 1.— IN GENERAL. 

Sce High Peak Mining Customs & Mineral Courts 
Act, 1851 (c. 94), & Derbyshire Mining Customs & 
Mineral Courts Act, 1852 (c. clxiii.). 

1257. Application of statutes & custom—Strictly 
construed.|—Pitfs. were the owners of land in the 
district of K. F. which land was contiguous to 
the district of the wapentake of W. These two 
districts, though distinet, & governed by different 
Acts of Parliament, form part of the High Peak of 
Ih, Defts. sunk a draft & commenced mining 
operations in pltts.’ land in the district of K. F. 
but subsequently extended them to the adjoining 
district of W. By the custom of the districts, 
the right to dig & search for lead ore is conceded 
to all persons, who may use a specified portion of 
the above-lying surface for the purpose of dressing 
the ore & placing the spoil or refuse, which spoil, 
when not used by the miners, becomes the pro- 
perty of the surface owner. Defts. having sunk 
a shaft originally in the land of pltfs., carried on 
their operations into another district & under the 
surface of another landowncr, & claimed to use 
pitis.’ land for the purpose of dressing the ore, & 
for depositing the refuse got from under the surface 
in the other district, & belonging to the other 
landowner :—Held: as the two districts of K. F. 
& of W. were quite distinct & governed by separate 
Acts of Parliament, it was not competent for the 


Mines, MINERALS AND QUARRIES. 


miner sinking his shaft in one district to use the 
surface land in that district to dress the ore & 

lace the spoil or refuse got from another district 
into which he had extended his operations. 

The rights thus conferred on the miner are, as 
regards the landowner, of a very onerous cha- 
racter ... & must in my opinion be construed 
strictly (COCKBURN, C.J.).—WAkLE v. REDFEARN 
(1880), 48 L. T. 123; 44 J. P. 681. 

Barmote Courts of High Peak—Jurisdiction.|— 
See Courts, Vol. XVI., p. 198, No. 1034. 

1258. Barmaster—Disqualification for office. |— 
The King granted by a lease the lot & cope, & all 
his mineral rights in the soke of Wirksworth, to 
A., & by same instrument granted to him the office 
of barmaster within same, the duties of which 
cannot be discharged by the farmer of the dues :— 
Held: as he was incapable of holding that office, 
the grant of it was invalid——ARKWRIGHT v. 
CANTRELL (1837), 7 Ad. & El. 565; 2 Nev. & 
P. K. B. 582; Will. Woll. & Dav. 686; 7 L. J. 
Q. B. 63; 2 Jur. 11; 112 E. R. 583. 

Proof of custom-—Admissibility of evidence— 
Custom of other manors.|—See CopyHoLps, Vol. 
XIITI., p. 29, Nos. 265, 266. 


SuB-sEcT. 2.—NiGuts oF MINING. 

See High Peak Mining Customs & Mineral Courts 
Act, 1851 (c. 94); Derbyshire Mining Customs & 
Mineral Courts Act, 1852 (c: clxiii). 

1259. Right to work mines—Founded on custom 
& common to all subjects of realm.|—(1) If 
{the landowner] should himself desire to work 
any vein of lead within his own land, [he] had no 
greater or better right than that which was open 
under the custom to all the Queecn’s subjects ; 
& if he worked the mines at all he could only do 
50 upon the customary terms & on payment of 
the customary royalties (LORD SELBORNE, O.). 

(2) When any new vein was found, the “ first 
finder ’’ was to have mcasured & set out to him, 
by the barmaster, in the presence of two grand 
jurors, ‘‘ two meers in length of the vein,” & a 
third ‘‘ meer,” it is not necessary to state its 
dimensions, was at the samc time to be allotted 
to the Crown Icssees, or, if there were none, to the 
Queen. If neither the Crown lessees nor the 
Queen chose to work this third ‘‘ meer,’’ the ‘‘ first 
finder’? was to be entitled either to purchase it 
from the Crown on certain terms, or to work 
through it, reserving the ore found there, less 
expenses, for the Crown (LORD SELBORNE, C.). 

(3) Under the 4th [custom scheduled to High 
Peuk Mining Customs & Mineral Courts Act, 1851 
(c. xciv)] they [the miners] were to have set out 
for their use by the barmaster, without any 
compensation to the occupiers or landowner, ways 
from the mine to the nearest highway, & also to 
the nearest running stream, spring, or natural 
pond, such ways, & also the water of such stream, 
etc., to be used by them for mining purposes only. 
. » « Two more only of the scheduled customs 
require to be mentioned. The nineteenth provides 
that, if tlre barmaster ‘‘ finds any mine or vein 
neglected & not wrought, & not hindered by water 
or for want of air,’”’ he may, ‘‘ if required so to do 
by any person or persons,”’ give notice that ‘‘ the 
mine will be forfeited at the expiration of three 
weeks if not duly & reasonably worked to the 
satisfaction of the barmaster & grand jury, & 
no other sufficient reason assigned to them’; 
& that if at the expiration of that time, the mine 
or vein is not so worked, the barmaster may then 
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“ give such mine or vein to any person or persons 
willing to work the same” (LORD SELBORNE, C.). 
—WAKE v. HALL (1880), 7 Q. B. D. 205; 50 L. J. 
Q. B. 545: 44 L. fh 42: 4h Ji. P. 340, (', A 
on appeal (1883), 8 App. Cas. 195, IL. L. 
Annotations :—ticnerally, Refd. A.-G. to tho Prin Fale 
v. Colom, (1916] 2 K. B. 193. Mentd. Goodman °. Saltash 
peg) (1882), 48 L. I’. 239; Topham rv. Greenside Glazed 
& Firebrick Co. (1887), 58 L. T. 274: Ward ». Dudley 
Meneses Tipe ne ees (1894] 1 Q. B. 713; 
‘ er, 2 Ch. 388 ; ? s 
i904) A. ca ] 8; Reynolds vr. Ashby, 
1260. ~-——- ——_ Landowner.]—Wakr +. TIALL 
No. 1259, ante. 
1261 


° 
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Pi metanedine! on 


-- Lessee from Crown.} —Ank- 
WRIGHT v. Evans, No. 1218, ante. 

1262. — - Excepted places — Garden.|- - To 
trespass for breaking & entering a close of pltf. 
called « garden, deft. pleaded an immemorial 
custom to search for mincrals in the district within 
which the locus in quo was situate, “ the scites of 
houses, ctc., gardens, & highways excepted,” & 
it being proved that the locus in quo was planted 
with shrubs within the last six years, & with 
potatoes just before the trespass :—ZJleld: it was 
a garden within the meaning of the exception.— 
San vu. TOMISON (1824), 4 Dow. & Ry. Ix. B. 


1263. Relation between landowner & miner— 
tae of surface.|—WakE v. REDFEARN, No. 1257, 
ante. 

1264, ——— Nature of miner’s interest -Owner- 
ship—With no right in  perpetuity.|—(1) Miners 
working under customs established by High Peak 
Mining Customs & Minerals Courts Act, 1851 
(c. xciv) lawfully erected machinery & buildings 
accessory thereto on surface land, of which the 
miners were entitled to the exclusive use for 
mining purposes, but the freehold of which 
belonged to others. The buildings were attached 
so as to be part of the soil, & so that they could 
not be removed without some disturbance, which 
would not amount to a destruction of the soil. 
The buildings were from the first intended to be 
accessory to the mining, & there was nothing to 
show that the property in them was intended to be 
irrevocably annexed to the svil: Meld: the 
maxim “ quicquid plantatur solo solo cedil,” was 
not applicable, & the miners were entitled to pull 
down & remove the buildings while their interest 
in the mine continued, & were not liable to the 
surface owners for so doing. _ 

(2) In the Act of 1851 [High Peak Mining Cus- 
tums & Minerals Courts Act (c. 91)} & in the 
scheduled customs which are therewith In 
corporated & are therefore of statutory authority, 
the interest of the miner is expressly described & 
recognised as that of ownership. lle has not an 
absolute right in perpetuity, but his right remains 
that of an owner until he gives up possession of the 
mine or is disposscsed by competent authonty 
LORD WATSON). 

(3) I cannot oubl for a moment but that the 
custom would authorise the miner to use all 
modern appliances & that he was not confined 
to the use of such as existed at the time of the 
presumed grant of these mining rights (LORD 
FIrzGERALD).—-WAKE v. FALL (1883), 8 App. Cas. 
195; 652 L. J. Q. B. rar A8 J. T. 884; 47 J.P. 
ic ° 585 man Se 

548 ; 81 W. It. G85, 1 Vard ct. Dudley (1887), 37 


{ PY — I e 
et hei "20. ; Gacraly: a A.-G. to the Prince of Wales 
©. Collom, [1916] 2K. 13.193. _Mentd. Goodman », Saltash 
Corpn. (1882), 48 L. T. 239 ; Topham ov, Greenside Glazed 
& Hirebrick Co. (1887), 58 L.T. 274; Gough v. W ood, 
{1894} 1 Q. B. 713; Mears r. Callender, [1901) 2 Ch. 388 ; 
Reynolds v. Ashby, [1904] A. C. 466. 
1265. Effect of abandonment of work- 


ing.|—By Mctalliferous Mines Regulations Act, 


I—yor. ¥VvVTy. 
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1872 (c. 77), 3. 13, the owner & person interested 
In the mincra's of a mine shall fence an abandoned 
mine, but by sub-sect. 2 of same section, where the 
abandonment has occurred before the passing of 
the Act, it need only be done under certain condi- 
tions or on notice from an inspector, on the ground 
that it is specially dangerous. 
Applt. was the lord of the manor of LI. & free- 
holder of the soil of a mine, which had not been 
worked for over thirty years, & the workers of 
which or their representatives could not be traced. 
Notice was served on him to fence on the ground 
that the entrance was specially dangerous. By 
Derbyshire Mining Act, 1852, applt. was entitled 
to dues of lot & cope & a third meer, & this Act 
further only gave the worker the right to mince, 
& conferred no title on the soil. Applt. having 
failed to comply with the terms of the notice was 
summoned & convicted :—Held: applt. was a 
person interested in the minerals, & on abandon- 
ment the mine reverted to him as owner, &, there- 
fore, being liable to fence, he was rightly convicted. 
—DEVONSUIRE (DUKE) v. STOKES (1897), 76 L. T. 
424; 61 J.P. 4063; 13'T. L. R. 38765 41 Sol. Jo. 
510, D.C. 
1266. - -- - - 
No. 1216, ante. 
1267. Measurement & setting out of ‘* meers ’’--- 
Functions of barmaster.|—WAki v. LIALL, No. 
1259, anle. 
Evidence of customs.|—Sce CorynoLps, Vol. 
XIII., p. 29, Nos. 258--262. 


-----.|-— STOKES v. ARKWRIGHT, 


ee ee eee -_ 


SUB-SECL. 3. -FORFELTURE AND 'I'RESPASS. 

See Wigh Peak Mining Customs & Mineral Courts 
Act, 1851 (ce. 94), sehed. I. 2), (19), (20); 
Derbyshire Mining Customs & Mineral Courts 
Act, 1852 (c. cixiil), sched. FE. (12), (19), (20), (21). 

1268. Forfeiture for abandonment---Power of 
barmaster.|— WAKE v. HALL, No. 1259, ante. 


SuB-secr. J.—-INCIDENTAL RiguyTs oF MINERS, 

Rights of way & water.| Sc: High Peak Mining 
Customs & Mineral Courts Act, 1851 (ce. 04), 
sched, IF. (4); Derbyshire Mining Customs & 
Mineral Courts Act, 1852 (ec. clxiil), sched. I. (4). 

1269. — .| -Wake v. Hay, No. 1259, ante. 

User of surface.| See High Peak Mining Cus- 
toms & Mineral Courts Act, [851 (c. 945), sehed. I. 
(5); Derbyshire Mining Customs & Mineral 
Courts Act, 185% (ce. clxiii), sched. (. (5). 

1270. ——— Deposit of spoil.}] -—WAKE v. KED- 
WEARN, No. 1257, ante. 

1271. Use of modern appliances.| 
ILALL, No. 1264, ante. 

1272. Erection & removal of buildings.]--WAKE 
vw. HALL, No. 1264, ane. 


~ WAKE uv. 


rt ee 


SuB-SECT. 5.—MINERAL DUTIES. 

Sec Wigh Peak Mining Customs & Mineral 
Courts Act, 1851 (c. 04), sched. I. (9) 5 Derbyshire 
Mining Customs & Mineral Courts Act, 1852 
(c. elxiii), sched. J. (9). 

4273. - — Recovery of.|— Devonsiik& (DUKE) 
y. STOKES (1897), 76 L. T. 4243; GLI. P. 406; 13 
TR. 3763 41 Sol. Jo. 510, D.C. 

4274. ‘* Lot’? & ‘‘ cope ’’—How calculated. |- : 
DEVONSHIRE (DUKE) v. STOKES (1897), 180L. T. 
4243 61 J. P. 406; 13 'T. L. R. 376; 41 Sol. Jo. 
510, D.C. 
cce 
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Sect. 2.—Derbyshire lead mines and mineral customs: 
Sect. 8: Sub-sects. 1 & 2.] 
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SUB-SECT. §.—-MISCELLANEOUS RIGHTS AND 
DUTIES. 


1275. Tithe ore—Payable by special custom. | -- 
BROWN v. VERMUDEN (1676), 1 Cas. in Ch. 272; 
23 E.R. 797, L. C. 

1276. —--— Not of right.;—Tithe-ore is not 
due of common right, but by particular custom 
only (per CuR.).—BUXTON v. HUTCHINSON (1688), 
2 Vern. 46; 23 E. R. 640. 

1277. Whether custom exists—Matlock.|-- Pitti. 
a rector of Matlock claimed with certain exceptions 
the tithe of lead ore dug within the parish. An 
issue directed. The issue amended & new trial 
ordered. Verdict for defts.—CHAPrEL v. WARD 
(1671), 1 Wood, 118. 

1278. Nature of custom — Hartington.] —- 'The 
rector of Hartington, in the county of Derby, is 
entitled to the tenth dish of all lead ore dug in 
the said parish, in lieu of the tithes thereof.— 
PINDAR tv. JACKSON (1693), 1 Wood, 315. 

1279. —-- Manor of Stoney Middleton.'|—The 
vicar of LI. in Derbyshire is entitled to 9d. a load of 
nine dishes of all lead ore got from the mines 
called Pastyre Grove & Bennison’s Grove in the 
Manor of Stoney Middleton in the parish.— 
BURTON v. SPENCER (1733), 2 Wood, 3386. 

Duty to fence--Mine in course of working.|— 
See lligh Peak Mining Customs & Mineral Courts 
Act, 1851 (c. 94), sched. I. (5); Derbyshire 
Mining Customs & Mineral Courts Act, 1852 
(c. clxiii), sched. I. (5). 

- ~ -- Abandoned mine.]—Sce Part X1LV., Sect. 2, 
sub-sect. 3, ante. 








SEcr. 3.—GLOUCESTERSHIRE. 
SUB-SECT. 1.—GALES. 

1280. Meaning of gale.|—The word ‘ gale”’ is 
uscd in many senses, sometimes as the grant 
itself of a right to mine, sometimes as the licence 
conferred by the grant, & more frequently as the 
corporeal property affected by the grant, having a 
site & capable of being defined by metes and bounds 
(IKMEKEWICH, J.).—GREAT WESTERN (FOREST OF 
DEAN) COLLIERIES Co., Lrp. v. TRAFALGAR COL- 
LIERY Co., LrpD. (1887), 3 T. L. R. 724. 

Grant of gales—Limited to free miners.|—Sce 
Dean Forest (Mines) Act, 1838 (c. 43), 8. 23. 

1281. -——_ --— Devisees of free miners.] 
JAMES v. R., No. 1283, post. 

1282. ——- Time for application—When gale 
empty.|-—According to the Acts & rules regulating 
the working of mines in the Forest of Dean, a gale 
or lease is not forfeited by not being worked, unless 
& until the Crown claims the forfeiture. The 
Crown is under no obligation to claim the forfeiture. 
An application for a gale will not be valid, unless 
the gale is at the time empty. A gale is forfeited 
& becomes empty when notice that the Crown 
claims the forfeiture has been given to the galee, & 
an officer has been ordered to take possession, 
though possession is not immediately taken. ‘The 
free miner who applies first after that notice has 
been given is entitled to the gale—JAMES v. 
Youn (1884), 27 Ch. D. 652; 53 L. J. Ch. 793 ; 
bl 1. 'T. 753 42 W. RR. O81. 

1283. — - Priority of application.|— In 1868, 
D., a free miner of the Forest of Dean, duly applied 
to have a particular gale granted to him, pursuant 
to Dean Forcst (Mines) Act, 1888 (c. 43), 5. 60. 
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The gaveller acceded to his application, & issued 
a notice that a grant would be made to D. on a day 
named. Prior to this day rival claimants to the 
gale started up, & subsequently other claims were 
made. D. died before any grant was actually 
made to him. On a petition of right by the 
devisees of D., claiming the gale for which he had 
applied :—Held: (1) D. had acquired no trans- 
missible interest in the gale, the grant not having 
been completed in his lifetime; (2) the heir or 
devisee of a free miner of the Forest of Dean had 


‘no locus standi to compel the gaveller to make a 


grant.--JAMES v. Jt. (1877), 5 Ch. D. 1433; 46 

L. J. Ch. 516; 36 L. T. 903; 25 W. RH. 615, C. A. 

Annotation :-- 8 to (2) Consd. Jamos v. Young (1884), 27 
Ch. D. 652. 


1284. —— _ --~—.]—JAMEs v. Youna, No. 1282, 
ante. 

Limited to three at any one time.| —See 

Dean Forest (Mines) Act, 1838 (c. 43), s. 61. 

1285. ——— Effect of one being ‘* exhausted ’’ 
—Meaning of ‘* exhausted.’’|—Where a free miner 
in the Forest of Dean has had three gales or allot- 
ments granted to him, & has surrendered one of 
such gales on the ground that there was not sulli- 
cient coal to make the gale worth working, he will 
be entitled to another gale cqually as if the coal 
in one of the three gales had been exhausted with- 
in Dean Forest (Mines) Act, 1838 (c. 43), s. 61.— 
ELLWAY v. DAvis (1873), L. R. 16 Ky. 2043; 43 
L. J. Ch. 75; 21 W. RB. 806. 

Annotations :-—Refd. James v. R. (1874), 22 W. R. 466; 
Davis v. Adams, Davis v. Howard, Jamos v. ht. (1876), 
24 W.R. 944; James v. R. (1877), 5 Ch. D. 153. 

1286. .|~ -A free miner can, under 
Dean Forest (Mines) Act, 1838 (c. 43), 5. 61, hold 
only three gales ; but where a free miner has had 
three gales, & has surrendered one of them on the 
ground that it contained an insullicient amount 
of coal to be profitably worked, he having a right 
to surrender exhausted gales, the surrender is 
valid, & the free miner is no longer the holder of 
three gales, so that he can apply to have another 
gale granted to him.—JAMEs v. R. (1877), 5 Ch. D. 
153; 46 L. J. Ch. 516; 36 L. T. 903; 25 W. R. 
615, C. A. 

Annotation :— Refd. James v. Young (1884), 27 Ch. D. 652. 
1287. Interest of galee--In nature of real estate. | 

—The interest of the galee in the mines is not 

a mere license to work them, but of the nature of 

real estate, & so capable of occupation (LORD 

CHELMSFORD).—MoORGAN v. CURAWSHAY (1871), 

L. R. 5 1. L. 304; 40 L. J. M. CG. 2025 24 1. 1. 

889; 35 J. P. 596; 23 W. R. 554, IL I; affy. 

S. GC. sub nom. CRAWSHAY v. MORGAN (1869), L. i. 

4 Q. B. 581, Ix. Ch. 

Annotations :—Mentd. Guest v. Kast Dean Overseers (1872), 
41L.J.M.C. 120; 1t. v, Oxford (Bp.) (1879), 4 Q. B.D. 
625; Thursby v. Briercliffe with Extwistlo (1894), 71 L. 'T. 
849; tanley v. North Mauchester Overseers, [1910] 
A. C. 7; Associated Newspapers v. London City Corpn., 
[1916] 2 A. C. 429; Bourne v. Keane, [1919] A. C. 815. 
1288. ——— Actual grant delayed by conflicting 

claims-—Interest transmissible by will.|—A free 

miner of the Forest of Dean applied for an un- 
occupied gale. The gaveller acceded to the 
application, duly entered it in his book, & gave 

notice of his intention to make the grant upon a 

certain day. Conflicting claims being sct up, the 

actual grant of the gale was delayed, &, in the 
meantime, the free miner died. The devisees 
under his will then presented their petition of right 
praying that the gale might be granted to them in 
right of their testator:—Held: Dean Forest 

(Mines) Act, 1838 (c. 43), 5. 38, applied only to the 

state of things at the passing of the Act, & the free 

miner had acquired a title transmissible by will.--- 
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Part XVI.—Locau Ricuts AND CUSTOMS. 


JAMES v. R. (1874), L. 2. 17 Eq. 602; 431. J. Ch. 
764; 80L. T. 84; 22 W. It. 466. cous 


Annotations :—Consd. James v. Young (1884), 27 Ch. D 
652. Refd. Ie Brain (1874), L. R. 18 Kq. ao : Davie. 
oa Davis v. Howard, James v. R. (1876), 24 W. IR. 


1289. Implied reservation of rights to Crown 
-~Working of underlying seams.}] — Goorp ». 
GREAT WESTERN DEEP CoaL. Co., GREAT WESTERN 
DEEP Coal Co. v. GooLp, No. 994, ante. 

1290. Rights as between adjoining galees—-Action 
for damages-—Not barred by statutory remedy.|— 
Dean Forest (Mines) Act, 1838 (c. 43), & the 
rules made under it, regulate the use of adjoining 
mines in the Forest of Dean. By sect. 29, compli- 
ance with the rules may be enforced by injunction 
of the Ct. of Ixch., or otherwise in such manner 
as that ct. shall on application think fit. Pltfs. 
& deft. were holders of adjoining mines, & the 
former brought an action for injury sustained by 
them through the stopping of the engines in deft.’s 
mine contrary to one of the rules :—Jleld: the 
specific remedy provided by sect. 29 for enforcing 
the rules did not exclude the right of action for 
injuries caused by a breach of them.-~Ross ». 
RvUGdE-PRICE (1876), 1 Ex. D. 269; 45 1. J. Q. B. 
777; 341L. T. 585; 24 W. R. 786. 

Annotations ;—Folld. Brain v. Thomas (1881), 50 L. J. Q. B. 
662. Mentd. Pulsford ». Devenish, [1903] 2 Ch. 625. 
1291. --—- —- - —.]—Dean Forest (Mines) 

Act, 1838 (c. 43), & the rules made under it, regu- 

late the use of adjoining gales in the Forest of 

Dean. By sect. 29 compliance with the rules 

may be enforced ‘“‘ by or on behalf of Her Majesty, 

her heirs or successors, or by any other person or 
persons, by injunction of Her Majesty's Ct. of 

Exch. or otherwise, in such manner as the said ct. 

shall, on application, think fit.”? Pltfs. brought 

an action for damages against defts., as owners of 
adjoining gales in the Forest of Dean, for injury 
sustained by pltfs. through the stopping of the 
engines in defts.’ gale contrary to one of the rules. 

Some of defts. were intgors. in possession of & 

working the gale. ‘The other defts. were mtgces. 

who had never been in possession of or worked it : 

-~-Held: (1) with respect to defts. who were 

mtgors., the specific remedy given by sect. 29, 

for enforcing compliance with the rules, did not 

exclude pltfs.’ right to recover damages for 
injuries caused to them by an antecedent breach 
of the rules ; (2) the mtgees. were not liable in the 

action. —BRaIn v. THoMAs (1881), 50 L. J. Q. B. 

662, C. A. 

ee aa ee Mentd. Fraser v. Fear (1912), 107 
1292. Rights of owners of inclosed land—Com- 

pensation for subsidence of surface—Jurisdiction 

of deputy gaveller.|.— By Dean Forest (Mines) Act, 

1838 (c. 48), s. 68, if is enacted that every free 

miner & other person who is or may be entitled 

to any gale, pit, level or work within any enclosed 
land of the Hundred of St. Briavels, shall be, & 
he is hereby required to pay to the owners of any 
such enclosed lands full & fair compensation for 
any surface damage by the opening or sinking 
of any gale, pit, level or work therein or thereon, 
which compensation shall be ascertained by the 
gaveller or deputy gaveller. Pitf. being the 
owncr of a house standing on an open common 
within the Hundred, but adjoining on one side a 
yard of pltf. enclosed by a wall, deft., a free miner, 
in working his gale, got the coal from under the 
house, in consequence of which a subsidence took 
place, the foundation of the house sank & the walls 
cracked :—Held: (1) deft. was liable to an action 
for causing a subsidence of the surface; but 
(2) the damage so done to pltf.’s house was not 
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“surface damage”’ within sect. 68, & (3) the 
deputy gavelfer had no jurisdiction to award 
compensation.— ALLAWAY v. WAGSTAFF (1859), 
4H. & N. 681; 29 L. J. Ex. 51; 33 L. T. O. S. 
273; 157 BK. R. 1008. 

———: Surface damage.]—. See Dean Forest (Mines) 
Act, 1838 (c. 43), 5.68, & Dean Forest (Amendment) 
Act, 1861 (c. 40), s. 16. 

Forfeiture of gales.|— See Dean Forest (Mines) 
Act, 1838 (c. 43), s. 29. 

1293. --—- Relief by court— Limitation of time.] 
-~The gaveller of the Forest of Dean granted a 
gale or colliery to J. L., a free miner, he paying for 
all coal brought out 2d. per ton, & so working the 
collicry as to pa 24,000 tons a year: Provided 
that if the coal gotten should not amount to that 
quantity, a minimum rent of £200 should be paid : 
Provided also, & the grant was made upon the 
further condition, that the gale should be worked 
in manner therein mentioned. The gale not being 
worked, the galee paid the minimum rent for 
several years; but upon arrcars of rent becoming 
duc, the gaveller declared the gale forfeited, & 
entered into possession thereof. Ten months after 
the declaration of forfeiture the galee tendered the 
arrears of rent, which were refused :—Held: 
(1) The grant was properly made upon conditions, 
one of which was the payment of rent; (2) upon 
breach of that condition by non-payment there had 
been a legal forfeiture & a right of the Crown to 
re-enter; & (3) the arrears not having been ten- 
dered, nor any proceedings taken within six 
months, there was no power in the ct. to relieve 
against the forfeiture—Re Brain (1874), l. R. 
18 Eq. 889; 44 L. J. Ch. 1083; 38 J. P. 7733 sub 
nom. Ex p. BRAIN, 31 L. T.17; 22 W. }R. 867. 
Annotations :—Generally, Refd. A.-G. of Victoria v. 

Kittershank (1875), L. It. 6. C. 354; Davis v. Adums, 

Davis v. Howard, James v. 2. (1876), 24 W. lt. 944. 

1294. ——- Whether re-entry by Crown neces- 
sary.|—Where 1 gale is forfeited for non-user, 
under the provisions of the Forest of Dean Acts, 
the forfeiture is complete on service of the notice of 
forfeiture without actual re-entry on the part of 
the Crown.— La p. Youna & GRINDELI (1880), 
50 L. J. Ch. 2213 43 L. T. 725. 

Annotation :-— Folld. James v. Young (1884), 27 Ch. D. 652. 

1295. --—- ---- .|---JaAMES ». YouNG, No. 1282, 
ante. 

~-—— Petition of right against.|—Sce Crown 
Practicr, Vol. XVL., p. 238, Nos. 384, 335, 

Injunction against granting gales.|—- Sce INJUNC- 
TION, Vol. XXVIII, p. S31, No. 1388. 


ee eee 


Sup-skcT. 2.--RENTS AND ROYALTIES. 

Sce Dean Forest: (Mines) Act, 1838 (c. 43) 5 Dean 
Forest (Amendment) Act, 1861 (c. 40); & Dean 
Forest (Mines) Act, 1871 (vc. 85). 

1296. Rights of Crown.|/— (1) Comrs. appointed 
under an Act of Parliament, to sect out the metes 
& bounds of mines & quarrics in the Forest of 
Dean, & to fix the rent to be paid for same :— 
Held: under the terms of the Act, fo have no 
power to compel a miner to pay, in money, for 
by-gone workings, or to exclude him from the 
award if he refused to make such payment. 

The right to relicf in respect of past working 
of the mine, allowing the award to stand, is purely 
a legal question; but it is a question in which 
perhaps the aid of this ct. is necessary as to the 
account which may be taken (WIGRAM V.-C.). 

(2) Comrs. appointed by an Act of Parliament 
to determine the respective rights of the Crown 
& the customary miners on Crown lands, had made 

ccc2 
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Sect. 3.—Gloucestershire: Sub-sect. 2.] 


an award, giving a benefit to a miner, but had 
required such miner to submit to terms which 
they had no power to imposc, & which the miner 
did not afterwards fulfil :—Held: after the time 
limited by the Act for making the award had 
expired, ct. would not set aside the award at the 
suit of the Crown, as it could not then restore the 
miner to his rights under the Act. 

It seems, ] think, clear that the recognised right 
of the Crown was . . . to take a fifth share of the 
produce of the mines. Jt does not, however, 
appear to have been customary for the Crown to 
exercise this strict right, but the right of the Crown 
was usually satisfied by some composition agreed 
upon between the officers of the Crown & the 
miner, & this composition appears in some cascs 
to have been almost nominal (WIGRAM, V.-C.).-— 
A.-G. v. JACKSON (1846), 5 Hare, 355; 67 Ik. R. 
950. 

1297. —-—- Duty of forester to account.|— Defts. 
claimed, as woodwards or foresters of the Crown, 
a right to grant to certain free miners gales or 
licences for working stone quarries in uninclosed 
lands, part of the Forest of Dean, the soil whereof 
was in the Crown, to exact gale fees or rents in 
respect thereof, & to apply same to their own 
use without accounting to the Crown :—Held: 
(1) independently of the considerations that the 
alleged right, had it existed. would have been 
extinguished by Dean Forest Mines Act, 1838 
(c. 43), & the evidence failed to establish the 
exercise of any such right in pc int of fact, no such 
right could exist in point of law ; for, with regard 
to the free miners it was a claim to subvert the soil 
& carry away the substratum without stint or 
limit, which could not be established (a) by 
custom, for it was a profil a prendre, which cannot 
be claimed 72 alieno solo ; nor (b) by prescription, 
for prescription to be good must be both reasonable 
& certain, & this was neither ; nor (c) by presuming 
a lost grant for prescription presupposes a grant, 
& if such a grant cannot be presumed before, da 
jortiori it cannot after the period of legal memory ; 
& a claim which cannot lawfully be made upon 
one of these foundations cannot be substantiated 
by a user, however Jong, & is not saved by any 
statute of limitations ; (2) with regard to defts. 
besides the foregoing objections, they could not 
show a valid prescription excmpting them, as 


Mines, MINERALS AND QUARRIES. 


officers of the Crown, from accounting for the 

proceeds of the Crown’s soil which they had sold. 

—A.-G. v. MATHIAS (1858), 4 K. & J. 5793 27 

L. J. Ch. 761; 81 L. T. O. S. 367; 4 Jur. N.S. 

628; 6 W. KR. 780; 70 E. R. 241. 

Annotations :—As to (1) Refd. Johnson v. Barnes (1872), 
L. R. 7 C. P. 592; Do la Warr v. Miles (1881), 17 Ch. D. 
535; Saltash Corpn. v. Goodman (1881), 29 W. R. 639; 
Smith v. Andrews, [1891] 2 Ch. 678; Hough v. Clark & 
Hall (1907), 23 T. L. R.*682. 

1298. Recovery of galeage rents—Past workings.] 
—A.-G. 1. JACKSON, No. 1296, ante. 

1299. Action for account.] — A.-G. e. 
JACKSON, No. 1296, anle. 

1300. Action by gaveller---Miner neglecting 
to work.|—The comrs. appointed under Dean 
Forest Mines Act, 1838 (c. 43), for regulating the 
working of the mines & quarrics in the Forest of 
Dean, by their award dirccted that a tonnage duty 
of 2d. per ton should be payable by each free 
miner, so that there should be wrought & gained by 
him annually no less than 1,200 tons, but that if 
a less quantity than 1,200 tons were got, then the 
free miner should pay the sum of £10 annually :— 
Held: they had powcr to make such an award, 
& an action of debt would lie by the gaveller 
against a free miner for the galeage rent so due in 
respect of a mine out of which the free miner had, 
neglected to get anything within the year,— 
ahaa (LORD) v. MORRELL (1851), 17 I. T. O. S. 
139. 

Enforcement of award by Crown.]-—Sce ARBI- 
TRATION, Vol. II., p. 584, No. 2184. 

1301. Money payment in lieu of royalties—Mine 
then freehold.|—-Where by virtue of a custom 
certain persons called free miners were at liberty 
to apply to the gaveller of the hundred of St. 
Briavels to allot them a particular spot of land for a 
coal pit; & when the spot was agreed upon, the 
gaveller cut a turf, & having cut a stick, so many 
notches were cut in it as there were to be partners 
in the intended work, & also one for the King & 
one for the gaveller; that the stick was fastened 
down with pegs on the spot where the turf had been 
pared off, & the turf laid down again, after which 
that spot was considered appropriated ; when coal 
was found a money payment was made to the 
King in lieu of his share of the coal :—Held: a 
share in a coal pit so appropriated was frechold.—- 
Dor d. THOMSON v. PEARCE (1812), Peake, Add. 
Cas 242; 170 BK. ht. 258. 
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MINISTERS. 


See ECCLESIASTICAL LAW. 


MINISTRY AND CABINET. 


See CONSTITUTIONAL LAW, 


MINORS. 


See CRIMINAL Law AND PrRocepuRE; Hxecutors AND ADMINISTRATORS ; HUSBAND 
AND WIFE; INFANTS AND CHILDREN ; SETTLEMENTS. 


MINT. 


See CONSTITUTIONAL LAW. 


MISDEMEANOUR. 


See GrminaL LAW AND PROCRDURE. 


MISPRISION OF FELONY. 


See CRIMINAL LAW AND PROCEDURE. 


MISPRISION OF TREASON. 


See CRIMINAL LAW AND PROCEDURE. 
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